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PREFACE^ 


The  author  of  this  work  has  made  Rent  Law  of  the  Lower  Provinces 

the  subject  of  his  study  for  a  good  many  years,  and  was  engaged  in  the  dis- 

eoasion  of  the  revision  of  the  Rent  Law  that  was  under  the  consideration  of 

the  Government  from  1879  to  1885.    It  was  upon  his  articles  which  appeared 

in  the  Statesman  under  the  initials  "KN.R,"  that  the  British  Indian 

Association,  and  the  Central  Union  Committee  of  Landholders,  based  their 

last  petition  to  the  Government  of  India,  against  the  changes  proposed  by  the 

Bengal    Tenancy  Bill  No.  I,    and  it  was  due  to  them  that  the  Select 

Committee  had  to  abandon  the  hybrid  proposal  about  giving  a  statutory 

taransferable  character  to  the  occupancy-right   while  restricting  it  by  the 

technical  law  of  pre-emption,  and  to  modify  the  proposal  about  fixing  the 

maximum  rent  recoverable  from  the  tenant .  After  the  Bengal  Tenancy  Act 

was  passed,  it  occurred  to  him  that  he  might  with  advantage  bring  out  a 

work  on  the  Rent  Law  of  Bengal — an  Idea  in  which  he  was  encouraged  by  his 

friends  and  subscribers. 

This  little  volume  is  intended  to  be  a  treatise  on  the  Rent  of  Bengal, 
and  not  merely  a  digest  of  the  existing  decisions.  All  the  important  rulings 
of  the  several  High  Courts  and  the  Privy  Council  bearing  upon  the  law 
have  been  quoted,  andextracts  from  the  reports  of  the  Rent  Commission,  and 
the  Select  Committee,  the  Minutes  of  the  Hon'ble  Judges  of  the  High  Court 
and  the  speeches  and  debates  of  the  Hon'ble  Members  in  Council,  have  been 
added  in  explanation  of  the  text  The  sections  of  the  old  Act  have  been 
reproduced  under  the  corresponding  sections  of  the  new  Act,  and  their  dif- 
ferences explained.  The  interpretations  of  the  sections  have  been  supported 
and  elucidated  by  a  reference  to  the  decisions  of  the  Courts,  drawing  a  care- 
^  fill  line  of  distinction  between  obsolete  and  current  decisions,  and  showing 
'  how  they  can  be  used  with  reference  to  the  new  Act  While  no  pains  have 
been  spared  to  make  the  abstracts  of  decisions  intelligible  and  accurate,  in 
accordance  with  the  suggestion  of  a  member  of  the  profession,  where 
necessary,  instead  of  merely  giving  the  placitum  of  the  decision,  the  autKor 
i6*s  quoted  the  Judges  in  extenso.  He  has  further  traced  the  history  of 
the  important  provisions  of  the  Act  in  the  earlier  Acts  and  Regulations, 
and  shown  how  they  have  been  developed. 

Digitized  by  V^OOQIC 


IT 

^'  The  Appendix  contains  the  rules  framed  by  the  Government  of  Bengal, 
the  High  Court  of  Calcutta  and  the  Board  of  Revenue,  the  Patni  Regulation, 
and  select  provisions  of  several  enactments  bearing  upon  the  Rent  Law  of 
BengaW  The  Index  is  meant  to  be  a  complete  summary  of  the  prc^^risions  of 
the  Act 

The  author  has  thus  endeavoured  to  make  this  volume  as  complete  in 
itself  as  the  circumstances  have  permitted,  and  he  leaves  it  now  to  the  piublic 
and  the  profession  to  judge  of  its  merits.  If  those  who  by  the  light  of  superior' 
kncFwledge  are  able  to  discover  errors  and  deficiencies  in  his  treatment  of  the 
subject  are  willing  to  assist  him  in  correcting  those  errors  and  amending  those 
deficiencies,  they  will,  by  communicating  with  him,  place  him  personally 
under  a  great  obligation. 

He  has  only  to  regret  that  want  of  time  and  space  has  compelled  him  : 
to  withhold*a  good  deal  of  valuable  matters  from  the  Appendix,  and  to  hurry 
through  the  Introduction. 

AUTHOB. 

Calcutta,  15th  February  1886. 
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SOME  IMPORTANT  CHANGES. 


NEGATIVE.— 

The  following  proTisions  of  the  old  law  hare  not  been  reproduced  iu  the 
Bengal  Tenancy  Act : 

1.  About  pottas  and  kabolijatSy  and  raiyats  being  entitled  to  pottas  (but  a 
similar  provision  obtains  in  section  158). 

2.  About  the  provision  of  notice  for  enhancement  of  rent  (s.  14  of  Act  VIII 
of  1869,  B.C). 

3.  About  suits  for  money  or  papers  against  agents  or  gumashta  and  the  special 
rule  of  limitation  applicable  to  such  suits.  Such  cases  will  now  be  governed  by 
the  general  law  (s.  30,  Act  VIII  of  1869,  B.C  )  . 

4.  That  no  review  is  possible  more  than  30  days  after  judgment  in  Courts 
other  than  High  Court  (section  102,  Act  VIII  of  1869,  B.C.) 

5.  Immediate  execution  in  certain  cases  of  ejectment  (section  53  of  Act  VIII 
of  1869). 

6.  That  no  warrant  of  arrest  before  judgment  shall  be  issued  in  a  suit  for 
arrears  of  rent  due  in  respect  of  a  tenure  liable  to  sale  in  execution  of  a  decree  for 
its  own  rent  (section  50  of  Act  VIII,  1869,  B.C.) 

7.  Prohibition  against  simultaneous  execution .  against  person  and  property 
(section  57  of  Act  VIII  of  1869,  B.C.). 

8.  That  a  tenure  might  not  be  sold  in  execution  of  a  decree  for  arrears  of 
rent  while  other  process  of  execution  Tfas  in  force. 

9.  That  lease-holders  and  occupancy  raiyats  are  liable  to  be  ejected  for  arrears 
of  rent  (ss.  22,  23  and  52  of  Act  VIII  of  1869  B.  C.) 

'  10.    Distraint  by  landlord  without  intervention  of  Court. 


POSITIVE.^ 

The  following  new  provisions  have  been  introduced  in  the  Bengal  Tenancy  Act : 
1.     The  registration  of  transfer  of,  and  succession  to,  permanent  tenures  (ss. 

12—15). 

2.  Bar  to  recovery  of  rent  pending  notice  of  succession  (s.  16) 

to  successive  suits  for  enhancement  of  rent  within  15  years  (ss.  9  &  148) 
to  rent  suits  within  3  mouths  (s.  147) 

3.  Element  of  holding  in  the  village    necessary  to  constitute  an  occupancy 
raiyat  [section  20  (1)  ]. 

4.  Shifting  lands  in  the  same  village  does  not  bar  the  accrual  of  such  right 
[section  20  (2)  ]. 

5.  Occupancy  raiyat  will  acquire  occupancy  right  in  all  fresh  lands  on  the 
day  of  his  acquisition  of  such  lands  (section  21). 

6.  Occupancy    raiyat    is  entitled    to    cut  trees  unless    prohibited  by  custom 
(section  28). 

7.  Contract  cannot  bar  the  acquisition  of  an  occupancy  right  (section   178). 

8.  Contract  cannot  bar  transfer  of  such  right  where  there  is  a  custom  to  that 
effect  (sections  178—188). 

9.  Where  such  transfer  is  possible,  the  transferor  and  transferee  both  liable  for 
rent,  unless  notice  of  transfer  is  given.    >^    ^^  , 

10.  The  presumption  that  all  raiyats  are  occupancy  raiyats   [section  20  (7)J. 
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11.  Enbancement  by  rise  of  price  according  to  price-lists  (sections  22  and  39). 

12.  Restriction  npon  enhancement  by  contract  (s.  29.) 

13.  An  occupancy  raiyat  or  a  landlord  may  apply  for  commutation  of  rent  in 
*  kind  to  money  rent. 

14.  Receipts  should  be  given  substantially  in  the  prescribed  forms  ;  otherwise 
they  will  be  presumed  to  be  full  acquittance. 

15.  Occupancy  raiyats,  raiyats  at  fixed  rates,  and  permanent  tenure-holders 
not  liable  to  ejectment,  even  if  they  default  to  pay  rent,  but  their  tenure  or  holding  is 
sublet  for  rent  which  is  a  first  charge  upon  it  (section  65  and  T^hapter  XIY). 

16.  Interest  upon  arrears  of  rent  must  be  12  per  cent.,  and  cannot  be  less  or 
more  by  contract  (sections  67  and  178). 

17.  Tenant  not  liable  to  pay  rent  to  a  transferee  without  previous  notice  of  the 
transfer  (section  72). 

18.  Improvements,  erection  of  dwelling-house,  construction  of  wells,  tanks,  &c, 
(sections  76-83). 

19.  Acquisition  of  land  for  public  purposes  by  application  to  the  Civil  Court  on 
the  certificate  of  Collector  (section  84). 

20.  Ko  written  statement  to  be  filed  without  leave  of  Court  (section  148). 

2 1 .  E vid^ce  mav  be  recorded  only  by  memorandum. 

22.  Execution  of  rent  decree  is  possible  on  oral  application,  unless  it  is  a 
decree  for  ejectment, 

23.  Plea  of  payment  not  admissible  with  deposit  of  the  amount  admitted 
to  be  due  (ss.  150,  148,  151.) 

24.  Special  appeal  will  lie  in  rent  suits  below  lis  100  when  there  is  a  question 
of  the  amount  of  annual  rentes.  153  ) 

25.  An  ejected  raiyat  is  entitled  to  away-going  crops  (ss.  156). 

26.  Purchasers  at  an  execution  sale  of^  a  rent  decree  shall  take  subject  to 
protected  interests,  but  may  avoid  incumbrances  (ss,  159,  160,  167.) 

27.  Order  of  attachment  and  proclamation  of  sale  may  be  issued  simulta- 
neously (s.  163) 

28.  The  decree-holder  inay  bid  at  sale  without  the  permission  of  the  Court 
(8.  173) 

29.  Prcf^isions  of  Civil  Procedure  Code  as  to  claims  to  attached  property  are 
not  applicable  to  exeeution  proceedings  under  the  Act  (s.  170). 

80.     Distraint  by  landlord  through  the  Civil  Court  (ss.  121 — 142). 
31.     Appointment  of  common  managers  in  case  of  disputes  arising  between 
owners  of  estates  (ss.  93 — 100). 
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INTR0DUCTION. 


The  land  tenure  cff  India  is  a  problem  of  intrinsic  difficulty.  Among 
the  numerous  changes  that  have  taken  place  in  public  opinion  on  different 
subjects  within  the  last  century,  there  is  perhaps  none  more  decided  than 
those  that  have  arisen  in  regaid  to  the  theories  of  land  tenure.  Mr. 
Elphinstone  remarks  (*) :  "  Many  of  the  disputes  about  the  property 
in  the  soil  have  been  occasioned  by  appl^ng  to  all  parts  of  the 
country  fects  which  are  only  true  of  particular  tracts,  and  by  in- 
cluding in  conclusion  drawn  from  one  sort  of  tenure,  other  tenures  totally 
dissimflar  in  their  nature."  This  statement  has  been  questioned  with  some 
truth  by  Sir  Gteorge  Campbell :  "  It  is  sometimes  said,  he  writes,  (•*)  "  that 
India  is  composed  of  so  many  different  countries  that  we  can  never  speak 
of  it  as  a  whole.  I  do  not  think  that  that  is  the  case  in  the  full  sense  in 
which  the  statement  is  made.  Probably,  six  or  eight  hundred  years  ago, 
in  the  European  countries  which  had  been  conquered  and  ruled  first  by 
the  Bomans,  and  then  by  the  Germanic  peoples,  there  was  a  greater 
similarity  of  institutions  and  manners  than  in  nfodem  days.  Similarly  it 
has  happened  that,  however  diflferent  may  have  been  tne  aborigines  of 
different  provinces  of  India,  they  have  been  covered  by  successive  waves, 
first  of  Hindu  populations,  and  then  of  Mahomedan  conquerors,  and  so 
have  been  assimilated  in  perhaps  a  greater  degree  than  ever  were  European 
countries."  We  accept  this  dictum,  because  the  materials  for  researches 
into  the  Hindu  system  of  land  tenures  are  often  scanty,  and  every  writer 
on  the  subject  has  been  as  a  matter  of  necessity  compelled  to  rely 
upon  facts  recorded  in  comparatively  late  times,  and  upon  such  remains  of 
ancient  institutions  as  are  still  existing  in  different  parts  of  the  country. 
A  few  passages  in  Manu,  modern  descriptions  of  the  village  communities 
and  the  land  system,  with  such  relics  of  these  as  may  be  still  surviving, 
are  almost  all  that  we  possess  to  carry  on  a  fruitful  investigation. 

It  is  said  that  the  village  is  the  key  to  the  Hindu  land  system.  According 

to  the  picture  of  the   Hindu  society  presented  by  the  Code  of  Manu,  the 

Government  was  vested  in  an  absolute   monarch  acting  under  the   counsel 

Who  is  the  owner  of  the    of  Brahmins,  but  the   Code  does  not  distinctly  lay 

•^^  down  to  whom  the  absolute  property  in  the  soil 

belonged.     It  has  been  argued  that  it  belonged  to  the  king,  because  he 

is  called  the  "  lord  paramount  of  the  soil."    The  cultivator's  proprietary  right 

j^^  gj  has,  on    the    other  hand,   been*  deauced    from   the 

text — "  Sages  pronounce  cultivated  land  to  be  the 

Th  c  ifvator  property  of  him  who  cut  away  the  wood  or  who 

cleared  and    tilled  it  {^) — a  general  principle  that 

obtains  in  the  Mahomedan  law  too  and  is  recognised  in  Germany,  Java,  and 


(a)  History  of  India,  p.  73. 
(fr)  Campbeirs  Gobden  Clab  Essay,  p.  1. 
(4r)  ilana,  Chap.  IZ,  Si.  ii  (Six  Wm.  Jones*  translation). 
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Russia,  (*)  and  indeed  in  most  countries.  It  has  been  also  said  with  con- 
siderable force  that  as  the  king's  share  of  grain  was  limited  to  one-sixth  or 
at  most  one-fourth,  there  must  have  been  another  proprietor  for  the 
remaining  five-sixths  or  three-fourths.  On  the  other  hand,  there  are  texts 
which  seem  to  contemplate  exclusive  and  perhaps  individual  rights  in  land 
The  owner  of  the  field,  for  instance,  is  directed  or  advised  to  keep  up 
sufficient  hedges  (•) ;  he  is  entitled  to  the  produoe  of  seeds  sown  by 
another  in  his  land  unless  by  agreement  with  him  (0  ;  and  to  the  produce 
of  seed  conveyed  upon  his  land  by  wind  or  water  i*);  similarly  the  pro- 
bability of  a  dispute  between  neigiibouring  landholders  or  villagers  as  to 
boundaries  is  contemplated  (**) ;  and  a  penalty  is  provided  for  forcible  tres- 
pass upon  another's  land  (}),  The  sale  of  land  is  also  spoken  of  in  connec- 
tion with  the  sale  of  metals  (i).  These  passages  no  doubt  indicate  that 
some  conception  of  an  exclusive  right  may  nave  been  entertained,  but  they 
fail  to  show  whether  the  owner  spoken  of  had  anything  more  than  a  right 
to  cultivate  and  appropriate  the  produce,  and  a  right  to  such  possession  as 
may  be  incidental  thereto.  In  connection  with  these  passages,  Sir  H.  Maine 
observed  (^) :  "  It  is  sometimes  said  that  the  idea  of  property  m  land  is  realised 
with  extreme  distinctness  by  the  natives  of  India.  The  assertion  is  true 
but  has  not  the  importance  which  it  at  first  appears  to  possess^  Between 
village  community  and  village  community,  between  total  group  and  total 
group,  the  notion  of  an  exclusive  right  to  the  domain  is  doubtless  always 
present,  and  there  are  many  striking  stories  current  respecting  the  tenacity 
with  which  expelled  communities  preserve  traditions  of  their  ancient  seatw 
But  to  convince  himself  that,  as  re^rds  the  interior  of  the  group,  the 
notion  of  dependent  tenures  connecting  one  stratum  with  another  is  very 
imperfectly  conceived,  it  is  only  necessary  for  an  impartial  person  to  read 
or  listen  to  the  contradictory  statements  made  by  keen  observers  of  equal 
good  faith."  Indeed  we  are  too  apt  to  forget  that  property  in  land,  as  a 
transferable  mercantile  commodity  absolutely  owned  and  passing  from  hand 
to  hand  like  any  chattel,  is  not  an  ancient  institution,  but  a  modem 
development,  reached  only  in  a  few  very  advanced  countries.  In  the 
greater  part  of  the  world  the  right  of  cultivating  particular  portions  of 
the  earth  is  rather  a  privilege  than  a  property — a  privilege  first  of  a  whole 
people,  then  of  a  particular  tribe,  or  a  particular  village  community, 
and  finally,  of   particular  individuals  of   the  community. 

It  is  now  a  recognized  principle  that  the  ownership    as  conceived 
by  the  people  of  the  earliest  times  was  with  the  village   community,  which 
doubtless  existed  before  Kings  or  Sovereigns.     It  seems 
The  Village.  ^^  ^j^^   outset  to  have  been  an  association  of  kinsmen, 

united  by  the  assumption  of  a  common  lineage.     Sometimes   it   was  uncon- 
nected with  any  exterior  body,  save  by  the  shadowy  bond  of  caste.     Some- 

(rf)  See  articles  by  M.  de  la  Veley  in  the  B/^hs  de$  Deum  Modes  for  1873,  entitled  Le 
Formes  Primitives  de  la  Propriete,  Totno  100,  p.  626. 
(fl)  Chap.  V 11 1, 81  239. 
{/)  Chap.  IX,  SI.  49,  52,  53. 
.  M  Chap.  IX,  SI.  64. 
(k)  Chap.  Vn  1,81.245,  246. 
.    (/)   Chip.  Vni,  81.  264. 
ij)    Chap.  VIH,  81.  222. 
(k)  Village  CommuQitj,  Srd  edition,  p.  180. 
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times  it  acknowledged  itself  to  belong  to  a  larger  group  or  class.  But  in  all 
cases  the  community  was  so  organized  as  to  be  complete  in  itself.  The  end 
for  which  it  existed  was  the  tilTe^e  of  the  soil,  and  it  contained  within  itself 
the  means  of  foUowino;  its  occupation  without  help  from  outside.  Be^des  the 
cultivating  families  who  formed  the  major  part  of  the  group,  it  comprised 
femilies 'hereditarily  engaged  in  the  humble  arts  which  furnished  the  little 
society  with  articles  of  use  and  comfort  *It  included  a  village  watch  and 
a  village  police,  and  there  were  systematized  authorities  for  the  settlement  of 
disputes  and  the  maintenance  of  civil  order.  It  was  in  short  a  little  corpora- 
tion which  was  almost  self-governing  {^).  "  The  village  communities,"  says 
Lord  Metcalfe,  "  are  little  republics,  having  nearly  everything  that  they 
want  within  themselves,  and  almost  independent  of  any  foreign  relations."  (m) 
But  the  most  prominent  factor  in  a  village  is  that  of  the  joint 
fiEimily,  the  imit  of  Hindu  society.  That  the  village  is  primarily  an  association 
of  kinsmen  united  by  family-tie  is  apparent  to  those  who  have  traced  the 
advent  of  the  Aryan  race  to  this  country.  That  race  moved  in  families 
and  colonised  as  well  as  conquered  the  country,  and  the  joint  family  with 
its  development  gradually  formed  a  village.  (°)  The  tradition  6f  a  common 
descent  is  preserved  in  the  custom  by  which  villagers  commonly  describe 
their  fellow  villagers  as  brothers,  although  apparently  not  related  in  any  way. 

New  vilifies  in  the  course  of  progress  sprang  up  by  oifshoots  from  the 
original  stock,  and  colonisation  expanded  over  a  Tarme  area.  But  it  would  be  a 
mistake  to  suppose  that  the  community  was  entirely  made  up  of  members  of 
the  same  family,  and  contained  no  heteroge  neous  element  in  it.  Struggle  for 
existence  with  man,  savage  enemies  and  nature  forced  an  amalgamation 
of  strangers  with  the  village  group,  and  united  them  in  the  same  brother- 
hood. By  this  process  the  community  gradually  consisted  of  divisions 
into  several  parallel  social  strata.  There  are  first  a  certain  number  of 
fiEimilies,  who  are  traditionally  said  to  be  descended  from  the  founder 
of  the  village.  Below  them,  there  are  others  distributed  into  well  ascertained 
groups.  "The  brotherhood,"  says  Sir  Henry  Maine,  (®)  "in  fact  forms 
a  sort  of  hierarchy,  the  degrees  of  which  are  determined  by  the  order  in 
which  the  various  sets  of  families  were  amalgamated  with  the  community. 
The  tradition  is  clear  enough  as  to  the  succession  of  the  groups,  and  is 
probably  the  representation  of  a  fact.  But  the  length  of  the  intervals 
of  the  time  between  each  successive  amalgamation,  which  is  also  some- 
times ^iven,  and  which  is  always  enorm  ous,  may  be  safely  regarded  as 
untrustworthy."  The  relation  of  these  component  sections  to  one  another 
is  a  problem  which  of  all  others  has  perplexed  the  statesm  en  and  poli- 
ticians of  India  most,  because  it  has  been  necessary  to  translate  them  into 
proprietory  relations,  and  to  evolve  a  law  of  tenure  and  tenancy  not  only 
•  outside  but  inside  the  cultivating  group. 

(0  Directions  for  Revenue  Officers,  31. 

(wt)  In  his  minute  of  8th  November  1830,  in  the  Appendix  No.  48,  to  the  report  of  the 
Select  Committee  of  the  House  of  Commons  on  the  affairs  of  the  East  India  Company,  dated 
16th  August  1832,  cited  in  selections  from  Govt.  Records  Vol.  I,  p.  446,  and  in  Blphinstone's 
Historj  of  India,  p.  68. 

(n)  Maine*s  Village  Communities,  175  ;  Campbell's  Cobden  Club  Essay,  161  ;  Fifth  Bepcrt, 
Vol.  11,  628 ;  Evidence  of  Air.  Fortescae  before  the  Select  Committee  of  the  House  of 
Lords  (1830)  509. 

{o)  Village  Community,  p.  177. 
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So  long  as  the  structure  of  a  village  community  is  simple,  so  long  as 
^     ,   .      .  ^  it   is  a  mere  association   of  kinsmen,  and  a  collection 

^^tenS  of  families,  united  by  a  common  descent,  the  ideas 

«   '  of  rent  and  of  the  relation  of  landlord  and  tenant 

are  dormant  AH  that  was  cared  about  was  the  subsistence  of  the 
common  group,  which  the  soil  could  yield.  The  fields  under  tillaife  were 
held  in  common  by  the  families  composing  the  coijimunity  as  in  the  Rus* 
sian  Mir  (p)  ;  but  the  arable  mark  shifted  from  one  part  of  the  general 
village  domain  to  another.  At  some  period  of  the  existence  of  the  com- 
munity a  further  development  took  place,  when  the  arable  area  was 
distributed  in  exactly  equal  portions  according  to  the  number  of  free 
families  in  the  township,  {^)  and  the  proprietary  equalities  of  the  families 
composing  the  group  was  further  secured  by  a  periodical  re-distribution 
of  the  several  assignments.  Gradually  the  share  of  each  &mily  was  stereo- 
typed, and-redistribution  ceased  to  exist  When  this  stage  was  reached,  the 
introduction  of  strangers  was  only  possible  by  payment  of  rent  "  The 
utmost  available  supply  of  human  labour,"  (')  observesSir  Henry  Maine,"at  first 
merely  extracts  from  the  soil  what  is  sufficient  for  the  subsistence  of  the 
cultivating  group,  and  thus  it  is  the  extreme  value  of  new  labour  which  con- 
dones the  foreign  origin  of  the  new  hands  which  bring  it  No  doubt  there 
comes  a  time  when  this  process  ceases,  when  the  fictions  which  conceal  it 
seems  to  die  out,  and  when  the  village  community  becomes  a  close  corpo- 
ration. As  soon  as  this  point  is  reached,  there  is  no  doubt,  that  any  new 
comer  would  only  be  admitted  on  terms  of  paying  money  or  renaering 
service  for  the  use  and  occupation  of  land.  But  in  India  at  all  events 
another  set  of  influences  came  into  play  which  had  the  eflfect  of  making 
vestiges  of  the  payment  of  rent  extremely  faint  and  feeble."  It  is  worth- 
while to  note  these  points  carefully;  one  stase  in  the  transition  from 
collective  to  individual  property  was  reached  when  the  part  of  the  domain 
under  cultivation  was  allotted  to  several  families  of  the  community  ;  another 
was  gained  when  the  system  of  "  shifting  severalties "  came  to  an  end, 
and  each  family  was  confirmed  for  perpetuity  in  the  enjoyment  of  its 
several  plots  of  land.  The  third  was  the  introduction  of  strangers  in  the  village 
upon  the  conditions  of  tenure  and  tenancy. 

The  idea  of  a  chief  arose  from  the  paterfamilias  of  the  Aryan  race 
which  founded  the  village.  The  elementary  group  is  the  family  connected 
by  common  subjection  to  the  highest  male  ascendant  or  the  paterfamilias. 
The  aggregation  of  families  forms  the  gens  or  house  with  its  chief  The 
aggregation  of  houses  makes  the  tribe  with  its  chief,  and  the  aggregation 
of  tribes  constitutes  the  commonwealth  with  the  king  as  its  head  In  his 
inception  therefore  the  king  is  the  member  of  the  community,  and  he  is 
known  among  the ,  Hindus  as  the  father  of  his  people.  If  then  we  are 
asked,  who  is  the  owner  or  proprietor  of  the  soil? — ^the  cultivator, 
the  constitution,  or  the  king  ? — our  answer  is  all  of  th^n,  or  the  general  com- 
munity. This  assertion  may  seem  to  be  singular,  but  in  truth  it  is  the 
m^st  natural  of  all  ideas  on  the  subject    Manu,  for  instance,  treats  waste 


'(p)  Bevaedes  Deux  Mondes,  Tome  100»  p.  141. 
(^)  Stabe*8  Law  and  Cmtom  of  Hindu  Caste,  207. 
(r)  Village  Community,  p.  17S. 
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laad  as  nobody's  property  until  brought  into  cultivation ;  and  the  Maho- 
medan  view  is  still  stronger.  It  treats  waste  land  as  not  existing,  and 
brought  into  life  by  cultivation.  Cultivation  being  the  primary  duties 
of  the  community,  its  very  existence  depending  upon  it,  the  cultivator 
became  the  first  essen  tial  of  the  village.  He  had  the  lion's  share  of  the 
produce  of  land.  But  the  village  had  other  wants  of  nature,  and  it  main- 
tained a  machinery  for  internal  administr^ion  with  the  headman  as  its 
chief;  and  in  lieu  of*  the  services  rendered  by  the  village  oflSicers,  each 
received  a  share  in  the  produce.  The  constitution  is,  therefore,  the  second 
essential  of  the  village.  The  king  or  the  State  had  also  a  share  in  the  pro- 
duce in  the  village  and  he  is  the  third  element 

To    begin    with    the     King    or    Sovereign:     We    have     cited     the 
^^  ^.^  earliest  text  that  bears  upon  his  rights  to  the  soil.   The 

King  is  recognised  as  entitled  to  have  a  share  in  the 
produce.  According  to  Manu  his  share  is  one-eighth,  one-sixth,  or  one-twelfth 
as  the  nature  of  the  soil  and  the  labour  necessary  to  cultivate  it  vary  (■) ; 
but  in  time  of  prosperity  he  should  take  only  one-:twelfth  (*), 
while  in  times  of  urgent  necessity  he  may  take  one-fourth.  {^)  This 
is  the  King's  due  on  account  of  the  protection  he  is  bound  to  afford 
to  the  cultivators.  (^)  The  King  is  also  entitled  on  the  same  grounds  to 
half  of  old  hoards  and  precious  metals  in  the  earth.  (^)  These  shares 
are,  however,  only  true  from  a  theoretical  point  of  ^ew.  As  to  the  propor- 
tion actually  taken,  at  least  in  later  Hindu  times,  a  considerable  difference 
of  opinion  prevails.  Sir  Qeoi^e  Campbell  says  that  the  King  took  from 
one-tenth  to  one-eighth  of  the  gross  produce  (*).  Mr,  Shore  and  other 
authorities  say  one-sixth  (y);  others  again  give  the  proportion  as  something 
less  than  one-fourth  of  the  gross  produce  (•)  ;  and  Sir  Thomas  Munro  puts  it 
as  high  as  from  two-fifths  to  tnree-fifths  (*).  There  is  a  ftirther  opinion 
that  the  cultivator  got  half  the  paddy  produce,  or  grain  in  the  husk,  and 
two-thirds  of  the  dry  grain  crop  watered  by  artificial  means ;  this  was, 
after  all  deductions  for  village  officers  were  made,  the  net  crop.  (*)  The 
King's  share  was  generally  paid  in  kind,  but  sometimes  in  money  specially 
in  the  case  of  garden  produce  (*)  ;  and  out  of  his  share  the  revenue  establish- 
ment had  to  be  paid. 

There  were  three  classes  of  cultivators  having  an  interest  in  the  soil. 

The  OuUifator  have,  first,  the  original  settlers  and  their  descendants, 

iraipr.  second,  the  strangers  who  migrated  into  the  village  and 

either  permanently  or  temporarily  settled  there  ;  ana,  third,  those  who  without 

living  m  the  village  cultivated  the  land  of  the  village.  It  is  the  status  and  inci- 

O)  ChftDter  yill.Sl.  180. 
.     (0  Cbftptet  XVI.  SI.  120* 
(»)  Chapter  XYII.  SI,  118,  120. 
(»>  Chapter  IX,  SI.  118,  119. 
(IT)  Chapter  VIII,  CI.  39 

(«)  CampbeU^d  Cobden  Olab  Sesaj.  165;  Orissa.  Vol  I.   33  to  85. 

(y)  Harinjfton's  Analysis,  Vol.,  230  Ayen  Akbarry,  Vol.  I,  347,  848.  Whinfield's  Landlord 
and  Tenant,  74,     note  a;  Elphinstone's  History  of    India,  p.  298. 
(*)  Fifth  Report,  Vol.  if,   79,  S3,  466. 
(«)  Robinson 'a  Land  Revenue  17,  OrieBa,  Vol.  11,  166 
(h)  Fifth  Report  Vol  II,  8. 
Qc)  Land  Tenure  by  a  CivUion  21,  Fifth  Report  Vol  II  8, 9, 41.  59. 
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dents  of  the  second  class  of  cultivators  that  have  caused  the  main  difficulties 
to  the  writers  on  the  subject  We  have  already  seen  how  the  strangers  were 
introduced  into  the  village  at  the  inception  of  the  communitv.  It  is  the 
struggle  for  existence  with  man  and  wild  animals  and  with  exuberant 
nature  that  first  led  the  Aryan  jgroups  to  submit  to  an  amalgamation 
of  strangers  with  the  brotherhood.  They  had  more  land  at  their  'command 
than  they  could  themselves  cultivate ;  there  ^  was  no  scarcity  of 
lands,  and  they  naturally  allowed  strangers  to  cultivate  them.  When 
these  immigrants  oflFered  unmistakable  proofe  of  settling  as  permanent 
inhabitants  m  the  village^  building  and  clearing  and  establishing  themselves 
as  members  of  the  village  community,  and  ready  to  undertake  a  share  in  the 
responsibilities  attaching  to  that  position,  (^),  the  distinction  between  them, 
ana  the  original  settlers  would  gradually  grow  indistinct,  and  they  would 
be  absorbed  in  them.  But  so  long  as  the  assimilation  did  not  take  place, 
these  imigrants  would  be  reckoned  as  belonging  to  the  third  class  of  cultivatora 
There  was  a  second  process  by  which  the  community  attracted  to  them- 
selves extraneous  elements.  It  was  when  a  member  of  the  community 
sold  or  mortgaged  his  right  to  a  stranger.  This  was  not,  however,  frequent 
except  in  the  later  stage  of  the  township.  This  process  is  pretty  well 
described  by  Camegy :  (•) "  When  by  the  process  just  described"  (subdivision 
by  inheritance)  "  one  estate  had  expanded  into  several  separate  properties, 
it  not  unfrequently  happened  afterwards  that  one  or  more  of  their 
properties  were  overtaken  by  misfortune,  and  the  proprietors  are  reduced  to 
every  sort  of  shift  to  save  their  land,  or  to  make  the  most  they  could  in 
parting  with  it.  One  member  of  the  community  would  seek  the  protection 
of  a  chief  of  his  own  clan  and  make  over  his  holding  in  tarust  to  him, 
another  would  take  his  holding  to  that  chiefs  rival,  in  view  of  establishii^ 
a  balance  of  power,  lest  the  whole  village  should  be  absorbed  by  the  first 
chief;  a  third  would  want  the  official  protection  of  a  kamingo ;  cl  toxiTth 
would  craw^e  shelter  from  a  Brahmin  of  note,  relying  on  his  sacred  calling 
to  secure  his  possession ;  a  fifth  would  mortgage  to  a  money-lender  ;  and 
a  sixth  might  sell  to  a  neighbouring  capitalist ;  and  the  result  of  all  this 
would  be  that  people  of  different  tribes  and  possessions  varjdng  in  number 
fipom  two  to  ten  would  gain  and  did  gain  a  footing  in  those  subdivided 
villages."  Leaving  aside  this  second  process  of  assimilation,  a  question 
has  been  often  hotly  discussed  as  to  whether  length  of  time  was 
essential  for  the  acquirement  of  the  rights  of  the  first  class  of  cultivators  or 
khudkashts. 

It    is  true  that    if  a    stranger    gave     unmistakeable    proof   of   his 
intention  to  settle  in  the  village  as  a  permanent  resi- 
mmigran  ,  ^^^^^  ^j^^^  would  guarantee  his  union  with  the   village 

community.  But  .how  was  the  intention  proved  ?  A  primitive  group  of 
race  had  no  organised  code  of  evidence  as  we  possess,  and  it  is  doubt- 
ful even  if  their  intelligence  had  reached  that  stage  of  refinement 
which  enables  a  person  to  appreciate  evidence  and  proof  in  a  systematic 
and  formal  way.  When  a  stranger  would  first  come  in,  he  would  be 
looked  upon  by  them  with  a  jealous  eye,   as  an  interloper  ;   when  the  qir- 

^       {d)  Campbell's  Cobden  Club  Essaj,  165,  Directions  for  Revenue  officers,  65. 
(0  Land  Tenores,  5  ft  6. 
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cumstances  of  the  country  would  disclose  themselves,  and  the  struggle  for 
existeuce  would  compel  them  to  seek  for  help,  that  jealousy  would  gradu- 
ally fade ;  and  when  the  stranger  would  offer  terms  of  friendship  and  bear 
the  responsibilities  of  the  community,  he  would  be  taken  in.  Thus,  though  his 
assimilation  would  not  depend  upon  any  length  of  time  he  has  occupied, 
yet  his  'disposition  to  become  permanent  settlers  could  hardly  be  satisfac- 
torily proved  without  %ome  length  of  possesion.  Intention  to  settle  in  the 
village  is,  no  doubt,  the  criterion  to  admit  him  into  the  community,  but 
that  intention  in  a  primitive  age  had  to  be  gathered  by  some  length  of 
possession.  Accordingly,  those  who  had  settled  in  the  vills^  for  more  than 
one  generation  were  generally  considered  to  have  sufficiently  shown  their 
intention,  and  such  settlers  became  recognised  as  i^^vi^ppefihvma  cuItivatomCO 
The  truth  of  this  assertion  may  be  yenfied  by  a  reference  to  the  present 
custom  of  the  country.  In  India  if  a  stranger  comes  and  settlies  in  a  villam, 
his  residence,  when  he  or  the  new  villa^^ers  are  asked,  will  be  Wways  de- 
scribed by  his  former  village,  and  it  is  not  before  one  or  two  generations  pass 
that  his  descendants  will  describe  themselves  as  belonging  to  t^e  village  in 
which  he  had  newly  settled.  The  following  passages  of  Mr.  Shore  (after- 
wards Lord  Teignmouth)  quoted  in  Harrington's  Analysis,  will  show  that 
according  to  him  length  of  possesion  was  not  an  element  which  was  to  be  en- 
tirely discarded :  "  It  is  understood  that  raiyats  by  long  occupancy  acquire 
a  right  of  possession  in  the  soil  and  are  not  subject  to  be  remoVed."(^)  So 
<<  to  require  that  the  pottas  should  be  given  for  a  definite  time  as  proposed 
by  .some  of  the  Collectors  would  diminish  the  force  of  that  prescription  which 
has  established  a  right  of  occupancy  in  fayor  of  the  raiyats.(^)"  And  again, 
••  except  in  particular  instances  of  khudkasht  raiyats,  who  from  p^TeBCTiption 
have  a  privUege  of  keeping  possession  as  long  as  they  pay  rent  stipulated  for 
by  them."C)  So  "those  who  cultivate  the  lands  of  the  village  to  which  they 
belong  either  from  length  of  occupctmcy  or  other  cause  have  a  stronger  right 
than  other8."(^)  For  further  discussion  on  the  subject,  the  redder  is  re- 
ferred to  pp.  98-98,  po8i. 

Now  having  dissolved  the  intermediate  class  of  cultivators,  the 
immigrants,  into  either  the  first  or  the  third  class  as  the  assimilation 
was  effected  or  not,  we  have  only  two  classes  of  cultiyators,  the  khudkashts 
and  the  paikashts.  The  immigrants  when  they  were  permanent  settlers 
and  were  absorbed  into  the  community  were  ranked  with  khudkashts, 
and  when  they  were  mere  sojourners  and  were  not  assimilated  with 
the  village  group  were  ranked  with  paikashts.  Sir  George  Campbell  says 
that  ''in  the  generiJ  language  of  the  country  a  distinction  was  made 
between  raiyats  who  had  seUled  as  permanent  inhabitants  of  the  village, 
and  had  given  pledges  by  building,  and  clearing,  and  establishing  themselves 
•  and  accepting  a  share  of  common  obligations,  and  the  temporary  sojourners 
or  cultivators  fix)m  another  village."  (^)  Hence  is  it  that  most  of  the 
authorities  on  this  subject  make  a  distinction  of  only  two  class  of  wyats, 
the  khudkasht  and  the  paikasht 


s 


^     BobiDBOD*8  Land  Revenue,  15,  41. 
TgS  Extract 
(J)  lb,  281. 


Bxtracta  from  Haringion's  Analysis,  p.  267. 


It)  lb,  307. 
;)  lb,  252. 
it)  Campbeirs  Cobdeu  Olab  Essay,  165. 
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The  original  settlers  with  their  descendants  and  those  cultivators  who 
The  Kh  dk   ht  ^^  heeu  admitted  to    share    the    same    privileges, 

^    '  formed   the  class   of  khudkasht  rsdyats ;  their  rignts 

were  regulated  by  custom ;  they  had  an  hereditary  right  to  cultivate  the 
lands  of  the  village.  Mr.  Shore  says:0  "Fottas  to  khudkasht  raiyats 
or  those  who  cultivate  the  land  of  the  village  where  they  reside 
are  generally  given  without  fimitation  of  period,  ^nd  express  that  they 
are  to  hold  the  lands  paying  the  rents  from  year  to  year.  Hence  the 
right  of  occupancy  originates.  ♦  *  ♦  I  understand  also  that  this  right  of 
occupancy  is  admitted  to  extend  even  to  the  heirs  of  those  who  enjoy  it"(") 
They  were  called  chuppurbund,  Tnouraai,  and  thani.{^)  They  could  not 
i  ^  be  ousted  while  they  continued  to  hold  their  holdings 

and  pay  the  customary  revenua  Mr.  Shore  observed 
that  they  have  "  a  privilege  of  keeping  possession  as  long  as  they  pay  the 
Tent  stipulated  for  by  them."(**)  Sir  George  Campbell  says :  "  They  had  a 
moral  claim  to  hold  while  they  cultivated  and  paid  rent."(P)  So  it  is 
Btated(^)  thfijb  their  "right  of  possession  is  considered  stronger  than  that 
of  ordinary  raiyats."  The  right  of  possession  of  this  class  of  cultivators 
was  so  strong  that  even  if  they  abandoned  their  holdings,  or  lost  them  by 
not  keeping  up  the  cultivation  or  by  failing  to  pay  wie  revenue,  they 
or  their  descendants  could  at  any  distance  of  time  reclaim  them  on  the 
payment  of  a  sufficient  oompensation  to  the  holder.(')  They  could  dig  well 
upon  their  land  and  let  out  water.  (■) 

They  paid  the  customary  rent,  but  it  was  higher  than  the  rate  of  other 
Rent  Bayable  cultivators  of  former  times,(*)  in  consequence  of  there 

*  being  want  of  competition    for     lands.(^)      In  some 

places,  when  the  assessment  was  once  fixed,  custom  prohibited  a  measure- 
ment of  the  land  with  a  view  to  surcharging  the  khudkashts.O  If  however 
they  fidled  to  cultivate  or  to  pay  rent,  they  would  forfeit  their  holding — a 
penalty  which  as  may  be  supposed  in  the  scarcity  of  cultivators  was  generally 
waived  for  an  increased  payment.  (^) 

Their  holdings  however  were  not  transferable.     Mr.  Shore  says :  "  On 

Transfer  ^^^  whole  I  do  not  think  raiyats  can  claim  any  right 

of  alienating  the  lands    rented  by  them  by  sale  or 

(0  Harington*8  Analysis,  p.  272, 

•  (m)  See  also  Whinfteld's  Law  of  Landlord  and  Tenant,  p.  15  ;  Orissa,  Vol.  II,  206  ;  Direc* 
tions  for  Revenue  ofllcers.  6,  61,62;  Fifth  Beport,  Vol.  II,  299,  801;  Harington's  Analysig 
Vol.  III«  853 ;  CampbeU's  Cobden  Club  Essay,  165 ;  Land  Tenure  by  a  Civilian,  66,  68,  80. 

(n)  Campbell*8  Cobden  Club  Essay,  165;  Orissa,  Vol.  II,  242 ;  Directions  for  Revenue 
Officers,  64. 

(o)  Harington's  Analysis,  801 ;  Colebrookes  896. 

(J?)  Campbeirs  Cobden  Club  Essay,  165. 

Cq)  Harington's  Analysis,  Vol.  II,  64 ;  Vol.  Ill,  460,  426,  252  ;  Fifth  Report,  Vol.  1, 140 
162,  164. 

(r)  Land  Tenure  by  a  Civilian,  82  ;  Fifth  Report,  Vol.  II,  87,  496,  77,  78,  456,  487,  465, 
472,  477,  481. 

•  («)  Land  Tenure  by  a  Civilian,  80  ;  Directions  for  Revenue  officers,  6. 

,  (0  Campbell's  Cobden  Club  Essay,  157.;  Orissa,  Vol.  II,  242  ;  Fifth  Report,  Vol.  I,  40. 
'{v)  Campbeirs  Club  Essay,  164;  Directions  for  Revenue  officers,  41 ;  The  Great  Qent 
Case,  B.  L.  R.,  Sup.  Vol.  258,  279,  295,  296. 
(r)  Fifth  Report,  Vol.  I,  165. 
(w)  Fifth  Report,  Vol,  II,  818,  456.  . 
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other  mode  of  transfer(*).'*  Mr.  Harington  agrees  with  this(y).  Sir 
George  Campbell  says :  "  These  holdings  were  practically  not  transferable  by 
Side,  and  there  was  not  enough  profit  derived  from  them  to  lead  to  a  syste- 
matic underlettingv*),"  • 

The  other  class  of  cultivators  are  paikashts  proper,  who  came   from 
p^  j^,  another  village,  usually   a  neighbouring   one,  to  cul- 

^^        '  tivate  the   lands  of  the  village  which  the  khudkashts 

were  unable  to  cultivate(*),  or  who  were  mere  sojourners  in  the  village(^). 
They  were  tenants-at-will  but  they  could  not  be  ousted  between  sowing 
and  harvest  Their  interest  was  of  an  uncertain  and  precarious  description, 
and  used  to  be  settled  by  contract 

We  now  oome  to  the  village  constitution,  which    consisted  of   the 
The  villnge  constitution,     following  officers  :_ 


1. 
2. 

a 

4. 
5. 
6. 
7. 
8. 


Potter. 
Washermtm. 
Barber. 
Cow-keeper. 
Doctor. 
Musician. 
Poet,     Minstrel, 
Genealogist 

of  the  cultivation   in 
is  the   headman   with 


and 


Headman.  9. 

Accountant  10. 

Watchman.  11. 

Priest  12. 

Schoolmaster.  13. 

Astrologer.  14. 

Smith.  15. . 
Carpenter. 
Each  of  these  persons  got  a  share  in  the  produce 

Th    heftdman.  '^^^    ^^   ^^    ServiceS.      But    it 

e        man.  whom  we  are  mainly  concerned,  and  in  considering  his 

lk>sition  we  shall  arrive  at  some  understanding  of  the  revenue  system  of 
the  Hindu  Government  and  of  the  relations  between  the  King  and  the 
community.  The  headman  is  referred  to  in  Manu  as  the  lord  or  superinten- 
dent (adhipcUi)  of  a  village(®)  (gram),  and  he  is  to  have  the  share  df  the  king 
in  food,  drmk,  wood  and  other  articles  as  his  perquisites(^).  Above  him  the 
superintendent  of  ten  villages  is  to  have  the  produce  of  two  plough-lands  ; 
the  superintendent  of  twenty  village  is  to  have  the  produce  of  five  plough- 
lands;  and  the  superintendent  of  one  hundred  villages  that  of  a  small 
town  ;  and  of  thousand  villages  that  of  a  large  town(«).  He  was  a  partly 
elective  and  partly  hereditary  officer  and  combined  the  functions  of  head  of 
the  Municipality  with  those  of  an  officer  and  representative  of  the  Qovern- 
ment(').  He  was  supposed  to  derive  his  right  to  the  office  through  his  descent 
from  the  founder  of  the  village(K).  His  duty  was  to  adjust  the  revenue , 
of  the  village  and  collect  it  for  the  King  or  the  State.  He  arraujged  all  the 
details  of  the  assessment,  ascertained  the  extent  of  each  holding  in  the 
village,  estimated  the  growing  crop,  and  caused  the  threshed  corn-heaps  to  be 


(y) 

'    ta 
Tenure^, 

id) 


% 


Vol.  I 


Bxtracla  from  Harington'a  Analysis,  p.  281  ;  Fifth  Report,  Vol.  I,  162. 

Harington's  ADalysis,  Vol.  Ill,  460 ;  Thomason's  Selections,  478. 

GampbeU's  Oobden  Clab  Essay,  170,  171. 

Fifth  Beport,  Vol.  II,  808 ;  Whinfield^s  Landlord  and  Tenant,  16 ;  Robinson's  Laod 

Fifth  Report,  Vol.  II,  41, 42,  87,  808,  491,  493 ;  Campbeirs  Oobden  Glab  Essay,  165.  .  • 

Chap.VII,  81. 115. 

Chap.  VII,  SI.  119. 

Chap.  VII,  81. 118.    .  . 

Hanogton's  Analysis,  Vol.  II,  67 ;  Campbeirs  Oobden  Clab  Essay,  163  ;  Fifth  Report, 

13, 167  ;  Land  Tenure  by  a  Civilian,  76  ;  Robinson's  Land  Tenure,  69. 

Fifth  Beport,  Vol  1, 18 ;  Orissa,  Vol.  II,  249-261.  Digitized  by  \^SJyj^ i^ 
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weighed,  and  apfKHEtioned  the  revenue  by  estimate  or  by  actual  cmt-tuni; 
He  also  received  the  share  which  represented  the  revenue  and  delivered  it 
in  kind  to  the  Revenue  Collector.  He  settled  the  share  to  be  paid  by  each 
raiyat  4owards  deh  Jdiv/rcha  (or  village  expenses).  For  his  emolu- 
ments he  received  a  few  bighas  of  land,  free  of  revenue  for  a  jgaiden, 
and  he  paid  |^th  to  ^th  of  his  gra|n  crop  as  revenue,  while  other  villagers  paid 
higher  rates,  and  he  was  chained  from  |th  to  ^rd  les9  than  ordinary  raiyats 
for  his  other  crops  of  a  superior  kind(^).  In  him,  therefore,  we  can  trace  the 
earliest  germ  of  a  zemindar. 

The  Mdhomedan  Period. 

The  same  parties,  the  cultivator,  the  village  constitution,  and  the  King 
or  the  State  existed  during  the  Mahomedan  period,  but  the  village 
was  repressed  and  the  zemindar  took  its  place.  The  Mahomedan 
epoch  is  famous  for  the  development  of  the  zemmdar.  At  the  outset  we 
find  a  long  struggle  between  the  opposing  principles  of  the  Hindu  system 
which  was  essentially  hetreditary  and  the  Mahomedan  system  which  was 
ante-hereditaty(*).  The  Hindus  clung  to  their  hereditary  principle  and  the 
Mahomedans  sought  to  cut  it  down  as  much  as  possible,  and  where  it 
proved  too  strong  for  them,  insisted  at  least  upon  the  formal  recognition 
of  the  principle  of  choice,  for  instance  by  recjuiring  the  acceptcmce  of  a 
sunnud  and  the  payment  of  fees  on  succession  m  many  cases.  The  machinery 
for  collecting  the  revenue  however  continued  the  same.  From  motives  of 
policy  and  convenience  the  conquerors  were  content  to  realise  the  revenue 
in  the  ancient  way,  and  through  the  established  agencies(^).  The  headman, 
therefore,  where  the  village  communities  were  in  their  vigour  continued  to 
collect  the  State  share  of  the  produce ;  elsewhere  he  was  displaced.  Where  he 
retained  his  position,  he  dealt  with  the  State  direct  as  huzooree  malgoozar 
underthe  old  Hindu  titles  of  mukvdduma,  mundvls  and  hhuinia^). 
But  in  other  places  the  ancient  rajas  and  revenue  collectors  became 
talukdars  and  zemindars,  and  collected  revenue  as  such,  amils  being  ap- 
pointed to  check  or  control  them.  When  they  were  powerful  and  paid 
revenue  for  their  district  direct  to  Government,  they  were  called  indepen- 
dent talukdars.  When  they  paid  through  a  superior  fiscal  officer  of 
the  pei^nna  or  division,  they  were  called  dependant  talukdars,  and  the 
superior  officer  was  the  zemindar.  Thus  arose  zemindars  and  talukdars 
whose  position  and  status  developed  in  course  of  time. 

"  In  the  days  when  the  Mahomedan  rule  was  vigorous,"  says  Sir  Geotge 
8ir  George  Campbell     Campbell  0),  "  there    was    little    intermediate  tenure 
on  ih9  growth  of  the    between  the  State  and  the  people ;  but  in  proportion 
zemindar,  ^  ^j^^  central  power    declmed,    smaller    authorities 

rose.  In  the  long  period  of  ansurchy  there  was,  under  a  nominal 
imperial  rule,  a  partial  return  in  many  parts  of  the  country  to  the  Hindu 
system  of  petty  chiefship.  Out  of  these  the  lar^e  modem  zemindaries 
have  swung.    I  would  trace  them  to  the  following  principal  origins : — 

"jPirs^. — Old.    tributary    rajas,   who  have    been     gradually    reduced 

tothe  position  of  subjects,  but  have  never  lost  the  management  of  their 

■    ^  '  ..II,  ^     ■  ■    ,      ,  ■      ■ 

(IC)  Land  Tenure  by  a  Civilian,  80. 
«     {%)   Cobden  Club  Essay,  152. 

O)  Land  Tenure  by  a  Civilian,  32  ;  Fifth  Report,  Vol.  I,  17  ;  Vol.  II,  169  ;  Hariogton's 
Analysis,  Vol.  II,  239  ;  Patton's  Asiatic  Monarchies,  162. 

(ig  Land  Tenure  by  a  Civilian,  43  ;  Orissa,  Vol.  I,  244,  247,  248,  264. 

(0    Cobden  Club  Essay,  141,  142.  C"  r^r^nAo 

Digitized  by  VjOOv  IC 


INTROIXUCTION.  xxix 

ancient  territories,  which  they  hold  rather  as  native  rulers  than  as  proprieUM. 
These  are  chiefly  foond  in  out-lying  border  districts  and  jungly  semi^ 
civilized  countries. 

''  Secfmd, — Native  leaders,  sometimes  leading  men  of  Hindu  clansi  scnne^ 
times. mere  adventurers,  who  have  risen  to  power  as  Guerilla  plunderers, 
levying' black  mail,  and  eventually  coming  to  terms  with  the  Government,  have 
establ^ed  themselvest*  under  the  titles  o/  zemindars,  polygars,  &ay  in  the 
control  of  tracts  of  country  for  which  they  pay  a  revenue  or  tribute,  uncertain 
under  a  weak  power,  but  which  becomes  a  regular  land  revenue  when  a 
strong  power  is  established.  This  is  a  very  common  origin  of  many  of  the 
most  considerable  modem  fi^milies,  both  in  the  north  and  in  the  south. 
To  our  ideas  there  \a  a  wide  gulf  between  a  robber  and  a  landlord,  but  not 
so  in  the  native  view.  It  is  wonderful  how  much,  in  times  such  as  those 
of  the  last  century,  the  robber,  the  rajah  and  the  zemindar  ran  into  one 
another. 

**  Third, — ^The  ofiScers  whose  business  it  is  to  collect  and  account  for 
revenue  have  Arequently,  in  disturbed  times,  gained  such  a^  footing  that 
their  rendering  of  an  account  becomes  almost  nominal,  and  practically' 
they  pay  the  sum  which  the  ruling  power  is  willing  to  accept,  and  make 
the  most  of  their  charges. 

"  Fourth. — I  have  alluded  to  mercantile  countries  for  the  dues  pay- 
able by  the  raiyats,  held  by  persons  in  the  position*of  £Burmers  generally.  To 
a  weak  Government  this  system  is  very  tempting,  and  in  the  decadence  of 
the  Mogul  empire,  enterprizing  bankers  and  otiier  speculators  taking 
contracts  of  this  kind>  exercised  great  authority  and  handed  it  down  to  their 
successors." 

The  tendency  of  everything  Hindu  is  to  become  hereditarv.  The 
son  becomes,  by  the  mere  fact  of  his  birth,  the  partner  of  his  father,  and 
so  a  family  interest  is  established  in  everything.  Thus  contracts^  and  other 
holdings  passed  from  fieither  to  son,  and  when  we  found  them  wellnestablished, 
the  holders  have  passed  into  the  category  of  zemindar. 

The  position  of  the  zemindar  was  the  subject  of  much  discussion 

Difoutiion     of     the    ^^^^  *^®   Permanent  Settlement.    In  his  PoEtical 

BtatiiTof  leiiiiiidar  be-    SuTvey  of   the    Northern    Sircars,   dated    the    20th 

tween  Mr.  Grant,  Mr,     December  1784,  and  in  his  Analysis  of  the  Finances 

S  '^^  ^"^  ^''™'  ^^  *^^  ^^^  ^^}  ^^®^'  ^^'  ^"^*  Seristftdar  aigued 
^      '  the  official  position  of  the  zemindar,  and  the  para- 

mount right  of  the  State  to  the  absolute  property  in  land.  But  on  the 
ind  April  1788,  Mr.  Shore  produced  an  elaborate  minute  ("*)  riving  a 
sketch  of  the  Mahomedan  system  from  which  he  deduced  "  that  the  rents 
belong  to  the  Sovereign,  and  the  land  to  the  zemindar"  (°)  in  opposition  to 
the.  opinion  of  Mr.  Grant,  and  to  an  opinion  of  the  Board  of  Be  venue 
that  the  zemindari  ''  was  a  conditional  office  annually  renewable  on  de&l- 
cation"(*»).  Again  on  the  18th  June  1789  Mr.  Shore  recorded  the  minute  0*) 
which  was  the  basis  of  the  Permanent  Settlement.  On  the  18th  September 
1789,  Lord  ComwalUs  answered  Mr.  Shore  on  the  subject  of  the  propriety 
of  permanent  settlement  to  which  he  was  opposed,  and  considered  that  he 


{; 
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has  *'  most  successfully  argued  in  favour  of  the  rights  of  the  zemindars  ta 
the  property  of  the  soil/'  So  in  his  minute  of  the  3rd  Februfiuy  1790, 
Lord  Comwallis  says  :  "  I  admit  the  proprietory  rights  of  the  zemindars/X**) 
The  argument  on  both  sides  of  this  question  have  been  thus  succinctly 
summarized  by  Mr.  Field  f ')  in  his  Bengal  RegvXations : 

"Those  who  looked  chiefly  at  the  one.  class  of  zemindars  were  convinced 

that  a  zemindari  was  an  hereditary  proprietory  right 
offh«dSL?°'"*^     '^   ^^^   8<>il'   v«^   simUar  to,   if  not  identical   with, 

an  Englishman's  right  in  his  estate.  Those  who 
conflned  their  attention  to  the  latter  class  contended  that  it  was  nothing 
but  an  oflSce  ;  and,  when  pressed  with  instances  of  regular  succession, 
replied  that  it  was  the  tendency  of  all  oflSces  to  become  hereditary  under 
the  particular  system.  The  holders  of  the  latter  opinion  argued  that  the. 
principle  of  dividing  the  produce  with  the  cultivators,  annihilates  the  idea 
of  a  proprietary  inheritable  right — that  the  existence  of  the  sanadi  proves, 
investiture  essential — that  a  zemindari  is  expressly  called  a  service  .  in  the 
sanad,  the  t^nns  of  which  assign  duties  but  Convey  no  property — that  a^ 
fine  was  paid  tO:  the  Sovereign  as  a  preliminary  to  investiture — and  that 
security,  was  taken  for  .the  personal  appearance  of  the  zemindar — ^all  which 
are  inconsistent  with  the  notion  of  a  proprietary  right  in  him.  Those  who 
maintained  the,  former  view  replied  that  the  State  claimed  merely  a  share 
of  the  rents  or  produce,  and  this  was  not  incompatible  with  the  existence  of 
proprietary  right — that  a  zemindari  was  inheritable  by  usage  and  prescription, 
the  force  of  which  are  admitted  in  all  countries,  when  derived  from  princi* 
pies  of  natural  right  and  conformable  to  right  reason — that  the  sanad  was  never 
conferred  at  discretion  upon  an  alien  to  the  exclusion  of  the  heir  and  was 
properly  construed  9s  confirming  existing  rights,  not  as  creating  new  ones — 
that  it  was  only  the  principal  zemindars  who  asked  or  received  aanads 
while  the  inferior  zemindars  succeeded  according  to  their  own  laws  of 
inheritance-^that  the  use  of  the  word  service  in  the  sanad  proved  nothing,  when 
the  tenure  was  found  to  be  hereditary,  and  property  depending  upon  service 
in  its  inception  may  have  become  by  usage  hereditary — that  the  nazarana' 
paid  on  inv^istiture  was  probably  an  exaction,  or  ought  at  any  rate  to  be 
regarded  as  fine  for  the  renewal  of  an  estate — ^that  the  krori  and  araily  both 
holding  an  office  concerned  with  the  collection  of  the  revenue,  paid  no 
nnazarana^  and  did  not  succeed  by  inheritance — that  in  a  country  subject  to 
frequent  revolutions  in  which  the  zemindar  so  often  took  part  against  the 
Government  as  with  it,  the  security  for  personal  appearance  was  merely  a 
device  to  keep  them  to  their  allegiance — that  the  sanad  contained  no  term, 
and  the  obvious  inference  was  that  the  tenure  was  to  continue  so  long  as  the 
conditions  of  the  grant  were  observed." 

The  most  accurate  definition  of  a  zemindar  was  however  that  which  was 

.  given  by  Mr.  Harrington  in  1789 : — "  A  landholder  of  a 

nitioii  5  a^  zrmindar.  peculiar  description  not  definable  by  any  single  term  in 

our  language — a  receiver  of  the  territorial  revenue  of 
the  ^tate  from  the  raiyats  and  other  under-tenants  of  land — allowed  to 
succeed  to  his  zemindari  by  inheritance,  yet  in  general  required  to  take 
out  a  renewal  of  his  title  from  the  Sovereign  or  his  representative  on  payment 
o£.a  peshcush  or  fine  of  investiture  to  the  Emperor,  and  a  nazarana  or 

iq)  Fifth  Report,  Vol.  1, 622.  '  \ 

(r)  'latroductioD,  p.  33. 
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pr^esent  to  his  provincial  delegate,  the  nazim, — ^permitted  to  transfer  his 
zemindari  by  sale  or  gift — ^yet  commonly  expected  to  obtain  previous 
special  permission ;  privileged  to  be  generally  the  annual  contractor  for 
the  pubhc  revenue  receivable  from  his  zemindari — ^yet  set  aside  with  o  limited 
provision  in  land  or  money,  whenever  it  was  the  pleasure  of  Government 
to  collect  the  rents  by  separate  agency  or  to  assign  them  temporarily  or 
permanently,  by  the  grant  of  a  jagir  or  altamgha — authorized  m  Bengal 
since  the  early  part  of  the  eighteenth  century  to  apportion  to  the  pergunnas, 
villages,  and  lessor  divisions  of  land  within  his  zemindari,  the  abwab  or  cesses 
imposed  by  the  subadar,  usually  in  some  proportion  to  the  standard  assess- 
ment of  the  zemindari,  established  by  Todar  Mull  and  others ;  yet  subject  to 
the  discretionary  interference  of  public  authority  either  to  equalise  the 
amount  assessed  on  particular  divisions  or  to  abolish  w^at  appeared  o|)pres- 
sive  to  the  raiyat— entitled  to  any  contingent  emoluments  proceeding  from 
his  contract  during  the  period. of  his  agreement ;  yet  bound  by  the  terms  of 
his  tenure  to  deliver  in  a  faithful  account  of  his  receipts  r-responsible,  by  the 
same  terms,  for  keeping  the  peace  within  his  jurisdiction ;  but  apparently 
allowed  to  apprehend  only  and  deliver  over,  to  a  Musulman  magistrate  for 
trial  and  punishment(»)"  Mr.  Rouse  adds  to  this  :  "  If  the  zemindari  be  even 
Mr  Rouse  *^  oflSce,  and  such  office  give  possession  of  land  which 

has  by  claim  or  custom  descended  from  father  to  son  or 
to  collaterals,  with  other  circumstances  incidental  to  property,  such  as 
mortgage,  alienation,  bequest,  or  adoption,  it  is  in  reality  a  landed  inheritance." 

Any  description  of  the  land  system  of  the  Mahomedan  epoch'  would 
To4«-  Mara  aaaeaament  ^  defective  without  a  short  account  of  Kajah  Todar 
MaUs  assessment.  He  first  made  a  measurement  of 
ihe  land,  and  in  order  to  do  this  most  effectively  he  adopted  the 
Uakaguzi^)  as  the  standard  measure  of  length,  and  the  jureeb  or  beegha 
of  sixty  square  guz  as  the  standard  measure  of  area.  He  then  ascertained 
the  produce  of  each  beegah  of  land,  and  fixed  the  proportion  payable 
to  Govemment.(^)  The  land  was  distributed  into  four  classes;  first, 
poole,  or  land  which  was  cultivated  for  every  harvest,  and  which 
did  not  require  to  lie  fallow,  paid  the  full  demand  every  year ; 
second,  porowty  or  land  which  was  allowed  to  lie  fallow  for  a  short 
time  to  recover  its  strength,  was  charged  only  when  under  culti- 
vation ;  third,  chechur,  or  land  which  had  lain  fallow  for  three  or 
four  years  from  excessive  rain  or  inundation,  paid  two-fifths  in  the  first 
year,  tbree-fiflhs  in  the  second  year,  four-fifth  in  the  third  and  fourth  years, 
and  the  full  rate  in  the  fifth  year ;  and  fourth,  bunjer,  or  land  which  had 
for  the  same  cause  lain  fallow  for  five  years  or  upwards,  was  assessed 
iit  still  more  favourable  rates.  The  quantity  of  each  kind  of  produce 
yielded  by  a  beegah  «»f  each  class  was  then  ascertained;  an  average  of 
the  thi^  was  taken,  and  th0  Government  demand  was  fixed  at.  one- 
third  of  this  average.  Having  fixed  the  Government  share  of  the  produce, 
Todar  Mai  next  proceeded  to  lay  down  rules  under  which  su.cn  share 
might  be  commuted  for  a  money  payment    The  prices  current  for  the  nine- 

(•)    Harrington's    Analysis,  Vol.  Ill;  396. 

(O  AyeenAkbery,  Vol.  I,  361— 366  ;  Baillie's  Land  Tax,  XXIX  ;  Fifth  Report,  Vol.  I 
239,  240. 

{%)  Ayeen  Akbery,  Vol.  I,  .«156— 361  ;  Elphinstone's  History  of  India,  541^54i  ; -Fifth 
Report,  Vol.  II,  166 ;  Baillie's  Land  Tax,  XXIX.    •  V"  T  ' 

Digitized  by  VnOOQ IC  i 


XXXll  INTRODUCTION. 

teen  years  ^rededing  the  survey  were  obtained  from  eveiy  vill^e;  a&dthe 
value  of  the  produce  was  calculated  according  to  an  average  of  these  prices. 
The  rules  for  commutation  were  occasionally  revised  according  to  market 
rates.  JIhe  settlement  was,  at  first,  made  annually,  but  as  this  grew  vexatious 
to  the  raiyats,and  troublesome  to  the  (Government,  the  settlements  were  after- 
waids  made  for  ten  years,  on  an  average  of  the  preceding  decennial  'period. 

The  annual  amount  of  revenue  assessed  by  the  successive  (Govern- 
ments upon  Bengal   during  the    Mahomedan   period 
otl^Z^.ZT'^'    ^,    interesting   subjects    for   study.      They    are  as 
follows : — 
1682        ...     Ra  1,06,93,152        ...     (Todar  Mai). 
1658         ...       „    1,31,15,907         ...     (Shuja  Khan^ 
1725         ...       „    1,42,88,186         ...     (Jaffar    Khan    or  Murshid 

Ali  Khan). 
1728         ...       „    1,42,45,561         ...     (Sujahuddin). 
1763         ...       „    2,56,24,223         ...     (Kasim  Ali). 
1790-91    ...       „    2,68,00,989         ...     (The  1st  year  of  the  Decen- 
nial Settlement). 
It  will  be  seen  from  the  above  that  the  Decennial  Settlement  was  made 
at  2|  times  the  revenue  that  Akbar  received  in  1582. 

No  general  statement  as  to  the  proportion  of  produce  taken  by  the 
Mahomedan  State  from  the  cultivation  can  be  hazard- 
rSlTof.**^****"  ed.     Sn- Geoi^e  Campbell  says  that  the  Government, 

^     ^  *  before  the  British  accession,  took  from  one-fourth  to  half 

of  the  gross  produce,  one-third  and  two-fifths  being  the  most  common  pro- 
portions.!^) The  Fifth  Report  puts  the  State  proportion  at  three-tifbhs  in 
fully  settled  land,  leaving  the  cultivators  two-fifths-C')  Out  of  the  three- 
fifths  ti^en  by  the  State,  the  zemindar  and  village  officers  had  to  be  paid, 
such  payment  amounting  theoretically  to  one-tenth.  This  deduction  was 
to  meet  \he  whole  cost  of  collection.(')  Mr.  Shore  gives  two  different 
opinions;  his  earlier  opinion  is  that  the  Government  took  one-third,(7) 
.  but  his  later  opinion  puts  the  Government  share  at  from  one-half  to  three- 
fifbhaC^)  Mr.  Elphinstone  says  that  one-third  is  a  moderate  assessment, 
and  that  the  full  share  is  one-half  (^)  Mr.  Grant  says  that  the  proportion 
taken  was  one-fourth,  which  he  considers  to  be  moderate.(*^)  In  Behar 
many  viUages  were  assessed  at  half  or  even  nine-sixteenths  of  the  gross 
produce,  paid  in  kind  of  the  bwttai  principle.(*)  On  the  whole,  therefore,  it 
must  be  said  that  the  proportion  taken  by  the  Mahomedans  was  in  later 
times  very  much  greater  than  the  moderate  assessment  of  the  Hindu  times, 
.and  that  the  cultivators  were  left  with  the  barest  possible  subsistence  which 
the  greed  of  rulers  and  zemindars  was  always  eager  to  diminish.  Under 
fiuch  droumstances  .the  value  of  the  raiyat's  holding  was  scarcely  apprecia- 
ble, and  the  only  valuable  right  was  the  right  to  receive 
AbwftbB.  jjjg  revenue.    But  in  spite  of  this  it  can  hardly  be  said 

(o)  Cobden  Club  Bssay,  157. 

•  liv)  Fifth  Report,  Vol.  I,  18. 

.     h)  Fifth  Beporfc,  VoL  I,  19. 362.  367. 

(yl  Harington's  Analjeis,  Vol.  III.  232  (note). 

(0  Fifth  Report,  VoL  1, 126,  699. 

'^       ia)  History  of  India.  76. 

{b)  Fifth  Report,  Vol.  1, 274, 878. 
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tliat  the  Government  had  a  right  to  fix  its  own  share  at  option.  The 
ordinary  mode  of  enhancing  the  revenue  was  by  imposing  abwabs.  Mr.  Mill 
aays:  (^)  "In  India  and  other  .  Asiatic  communities  similarly  constituted 
the  raiyats  or  peasant  farmers  are  not  regarded  as  tenants-at-wiil,  Aor  even 
as  tenants  by  virtue  of  a  lease.  In  most  villages  there  are  indeed  jsome 
raiyats'on  this  precarious -footing,  consisting  of  those  or  the  descendants  of 
those  who  hav^  settled  in  the  place  at  a  known  and  comparatively  recent 
period  ;  but  all  who  are  looked  upon  as  descendants  or  representatives  of  the 
ori^nal  inhabitants,  and  even  many  more  tenants  of  ancient  date,  are  thought 
entitled  to  retain  their  land  as  long  as  they  pay  the  customary  rents.  What 
these  customary  rents  are,  or  ought  to  be,  has  indeed  in  most  cases  become 
a  matter  of  obscurity  ;  usurpation,  tyranny,  and  foreign  conquest  having 
to  a  great  degree  obliterated  the  evidences  of  them.  But  when  an  old 
and  purely  Hindu  principality  falls  under  the  dominion  of  the  British 
Government,  or  the  management  of  its  oflScers,  and  when  the  details  of 
the  revenue  system  come  to  be  enquired  into,  it  is  usually  found  that,  though 
the  demands  of  the  great  landholder,  the  State,  have  been  sw^led  by  fiscal 
rapacity  until  all  limit  is  practically  lost  sight  of,  it  has  yet  been  thought 
necessary  to  have  a  distinct  name  and  a  separate  pretext  for  each  increase 
of  exaction  ;  so  that  the  demand  has  sometimes  come  to  consist  of  thirty  or 
forty  diflferent  items  into  the  nominal  rent.  This  circuitous  mode  of  in- 
creasing the  payments  assuredly  \vould  not  have  bee^fi  restored  to,  if  there  had 
been  an  acknowledged  right  in  the  landlord  to  increase  the  rent.  Its 
adoption  is  a  proof  that  there  was  once  an  eflective  limitation,  a  real  custom 
mary  rent ;  and  that  the  understood  right  of  the  raiyat  to  the  lajid,  so  long  as, 
he  paid  rent  according  to  custom,  was  at  some  time  or  other  more  than 
nominal." 

.  The  following  are  the  abwabs  imposed   by  siTcceesive  Governors   ii^ 
Bengal: — 

1.  KhaanavUi  imposed  by  Jaffir  Ehan* 

2,  Nuzzerana  Mokarai^i  \ 

6.     FoHzdari  } 

6.  JUaha»*aUa  Chout  ) 

7.  Ahuk  V  By  Ali  Verdi  Khan. 

8.  Nuzzerana  Manmrgunge    J     • 

9.  Serf  ticca  ...  By  Kasim  AIL 
Other  numerous  abwabs  gradually  came  in. 

The  Permanent  Settlement 
The  result  of  the  discussions  about  the  status  of  the  zemindar  above 
referred  to  was  the  declaration  of  the  Permanent  Settlement.  The  con- 
clusion that  was  arrived  at,  was  that  the  zemindar  is  the  proper  person 
to  be  settled  with.  The  rules  for  the  Decennial  Settlement  of  Bengal 
were  first  promulgated  on  the  16th  February  1790,  but  the  amended  rules 
were  passed  on  the  23rd  November  1791,  which  nptified  that  the  assess- 
ment will  "reinain  unalterable  for  ever/'  if  the  Court  of  Directors  approve 

(<i)    Political  Ecouomy,  Bk.  11,  Chap.  IV,  2*  p.  H8. 
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of  such  continuance^*).  Their  approval  was  expressed  in  their  letter  of 
the  29th^  September  1792,  and  the  proclamation  of  the  Permanency  of  the 
Settlement  was  made  on  the  22nd  March  1793.  That  proclamation  was 
embodie(4  in  Regulation  I  of  1793,  in  which  year  fifty-eight  Regulations  were 
passed  on  the  same  day. 

The  proclamation  is  addressed  to  the  "  zemindars,  independent  taluk- 
Th«  FrocUmation  of  d^rs*  8,nd  Other  actual  proprietors  of  land  paying 
the  Permanent  Settle-  revenue  to  Government  in  the  provinces  of  Bengal, 
™«"*-  Behar  and  Orissa." 

"  The  Governor-General  in  Council  declares  to  the  zemindars,  indepen- 
dent talukdars,  and  other  actual  proprietors  of  land,  with  or  on  behalf  of 
whom  a  settlement  has  been  concluded  under  the  regulations  above  men- 
tioned, that  at  the  expiration  of  the  term  of  the  settlement,  no  alteration 
will  be  made  in  the  assessment  which  they  have  respectively  engaged  to  pay, 
but  that  they,  and  their  heirs,  and  lawful  successors,  will  be  allowed  to  hold 
their  estates  at  such  assessment  for  ever(0. 

"  It  is  well  known  to  the  zemindars,  independent  talukdars,  and  other 
actual  proprietor  of  lands,  as  well  as  to  the  inhabitants  of  Bengal,  Behar 
and  Orissa  in  general, 'that  from  the  earliest  times,  until  the  present  period, 
the  public  assessment  upon  the  lands  has  never  been  fixed,  but  that,  accord- 
ing to  established  usage  and  custom,  the  rulers  of  these  provinces  have 
from  time  to  time,  demaifded  an  increase  of  assessment  from  the  proprie- 
tors of  land,  and  that  for  the  purpose  of  obtaining  this  increase,  not  only 
frequent  investigations  have  been  made  to  ascertain  the  actual  produce  of 
their  estates,  but  that  it  has  been  the  practice  to  deprive  them  of  the  manage- 
ment of  their  lands,  and  either  to  let  them  in  farm,  or  appoint  oflBcers 
on  the  part  of  Government  to  collect  the  assessment  immediately  from  the 
raiyats.  The  Honourable  Court  of  Directors,  considering  these  usages  and 
measures  Jo  be  detrimental  to  the  prosperity  of  the  country,  have,  with  a 
view  to  promote  the  future  ease  and  happiness  of  the  people,  authorized  the 
foregoing  declarations ;  and  the  zemindars,  independants  talukdars,  and  other 
actual  proprietors  of  land,  with  or  on  behalf  of  whom  a  settlement  has 
been,  or  may  be  concluded,  are  to  consider  these  orders  fixing  the  amount 
of  the  assessment,  as  irrevocable,  and  not  liable  to  alteration  by  any  person 
whom  the  Court  of  Directors  may  hereafter  appoint  to  the  administration 
of  their  affairs  in  this  country. 

"  The  Govenior-General  in  Council  trusts  that  the  proprietors  of  land 
sensible  of  the  benefits  conferred  upon  them  by  the  public  assessment  being 
fixed  for  ever,  will  exert  themselves  in  the  cultivation  of  their  lands,  under 
the  certainty  that  they  will  enjoy  exclusively  the  fruits  of  their  own  good 
management  and  industry,  and  that  no  demand  will  ever  be  made  upon  them, 
or  their  heirs,  or  successors,  by  the  present,  or  any  future  Government,  for  an 
augmentation  of  the  public  assessment,  in  consequence  of  the  improvement 
of  their  respective  estates'*^)." 

To  prevent  any  misconstruction  of  the  foregoing  articles,  the  Governor- 
General   in   Council   made   some   other    declarations, 

rafir       ''^*''^''^^'*    ^^  ^^^^^    ^^^    ^^  ^®'    "^*  ^^'""S  the  duty  of  the 
ruling  power  to  protect  all  classes   of  people,   and 

(0     Alt.  2.  i  (/;    Alt.  3.  (  (y)     Art.  6. 
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more  particularly  those  who  from  situation  are  most  helpless,  the  Govern  or- 
Qeneral  in  Council  will,  however,  whenever  he  may  aeem  it  proger,  enact 
such  regulations  as  he  may  think  necessary  for  the  protection  andr  welfare 
of  the  dependant  talukdars,  raijrats  and  other  cultivators  of  ihe  soil, 
and  no  zemindar,  independent  talukdar,  or  other  actual  proprietor  of  land 
shall  be  entitled  on  this  account  to  make  any  objection  to  the  discharge 
of  the  fixed  assessment,  which  they  have  respectively  agreed  to  pay."  (*») 

But  it  is  finally  "notified  (^)  to  the  zemindars,  independent  talukdars  and 
Property  in  the  Soil  as    Other  actual    proprietors  of  land,  that  they  are  privi- 
conferred  by  the  ProcU-    leged   to  transfer   to  whomsoever    they    may    think 
™*^®"-  proper,  by  sale,  or  gift  or  otherwise,  their  jaroprietory 

WgrAte  in  the  whole  or  any  portion  of  their  respective  estates  without  ap- 
plying to  Government  for  its  sanction  to  the  transfer ;  and  that  all  such 
transfers  will  be  held  valid,  provided  that  they  be  conformable  to  the 
Mahomedan  or  Hindu  laws  *  *  ♦ ;  and  that  they  be  not  repugnant 
to  any  regulations  now  in  force,  which  have  been  passed  by  the  British 
administrators,  or  to  any  regulations  that  they  may  hereafter  enact." 

Language  has  no  significance  if  this  was  not  meant  to  convey  property  in 
soil  to  the  zemindar. 

The   only  limitations  that  the    Government  thought   fit    to  impose 
.  upon     the    proprietory     right    conferred     upon    the 

P^it>u^y^^^ght*'di8cu88ed'     zomindars   Were    the   restrictions  mentioned  in  section 
62   of  Regulation   of  VIII  1793,  and  the  reservation 
of   the  rights   to  legislate  for  the  protection  and  welfare  of  the  cultivators 
of   the   soil.     The   52nd  section  of  Regulation  VIII  of  1793   provides   as 
follows :    "The   zemindar   or  other  actual    proprietor  of  land  is  to  let  the 
remainiTUf    lands    of   his    zemindari    or    estate^   under  the   prescribed 
restrictions   in   any  manner  he  may  think  proper  ;  but  every  engagement 
•contracted   with   under-farmers   shall   be   specific    as   to   the  amount   and 
conditions  of  it,  and  all  sums   received  by  any  actual   proprietor  of  land 
or  any   fiurmer  of   land,  of  whatever   description,  over    and  above    what 
is  spNecified  in  the  engagements  of   the  persons   paying  the   same,  shall  be 
considered  as  extortea  and  be  repaid  with  a  penalty  of  double  the  amount. 
The  restrictions  prescribed  and  referred  to  in  this  section   are  the   following  : 
^*  (1)  That  no  person  contracting  with  a  zemindar  or  talukdar  or  employed  by 
him  in  the  management  of  the  collections,  shall  be  authorized  to  take  charge 
thereof   without    an    amilna7na    or    written  commission  signed  by    the 
zemindar    or    talukdar  Q) ;    (2)    that    the     abwabs    are    to     be     revised 
in  concert  with  raiyats  and  consolidated  with  the    assul  into   one  specific 
jamma  {}) ;  (3j  no  new  abwab  or  mahtut  is  to  be   imposed  under  any  pre- 
tence (})  whatever;  (4)  where  custom  prevails  of  varying  the  potta,  according 
.  to  the  kind  of  crop  produced,  a  custom  which  is  expected  to  decline,  and  while 
the  parties   prefer  it,   the   engagement  shall  specify  the  quantity  of  land, 
the  species  of  produce,  the  rate  of  rent,  and   its   amount,   and   the   term   of 
the  lease  ("*)   &c.  ;   (5)  the   rents  payable   by  the  raiyats  were  to  be  specie 
fically  stated  in  the  potta,  which  in  every  possible  case  was  to   contain   Jbh^ 

(A)     Art.  7.  I  (A)    «•  54. 

(0     Art.   8.  G)      S.  65. 

ij)    S.  53.  I  («')     S.  56.  - 
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exact  sum  io  be  paid  by  them;  wheti  only  the  rate  can  b^  specified,  as 
in  cases  where  the  rents  are  adjusted  upon  a  measurement  of  the  lands 
after  cultivation,  or  on  a  survey  of  the  crop,  or  when  they  are  payable  in 
kind,  the  j^te  and  terms  of  payment  and  proportion  of  the  crop  to  be 
delivered,  with  ©very  condition  shall  be  clearly  specified  (^) ;  (6)  that 
every  zemindar  and  talukdar  shall  prepare  a  suitable  form  of  potta  and 
submit  it  to  the  Collector,  who,  after  approval  thereof,  shall  notify  to  the 
raiyats  that  such  pottas  may  be  obtained,  and  no  other*  form  of  potta  shall 
be  allowed  (®) ;  (7)  as  soon  as  the  rent  was  ascertained  and  settled,  a 
potta  for  the  adjusted  rent  was  to  be  prepared  and  tendered  to  each  raiyat  i^P).; 
(8)  all  existing  leases  are  to  hold  good,  utxless  granted  by  collusion  or 
without  authority  (^) ;  (9)  no  landholdei^  or  farmers  shall  cancel  the  pottaa 
of  tha  khudkasht  raiyats,  except  on  proof  of  their  being  obtained  by  col- 
lusion, or  that  the  rents  of  the  last  three  years  were  below  the  rates  of  the 
pergunna  nirckhundy ;  or  that  they  have  collusively,  obtained  deductions 
from  their  rents  ;  or  upon  a  general  measurement  of  the  pergujana  for  the 
purpose  of  e^qualising  and  correcting  the  assessment  (').  This  rule  has 
no  application  to  Behar,  where  rents  in  kind  are  usual ;  (10)  time  was  to 
be  allowed  for  the  preparation  and  delivery  of  pottas  to  raiyats,  and  after  the 
expiry  of  this  time,  claims  not  supported  by  pottas  welre  to  be  non-suited  (•)  ; 
(11)  a  patwari  was  to  be  established  at  every  village  who  was  to  record  the 
account  of  the  raiyats  Q) ;  (12)  all  persons  receiving  rents  were  to  give 
receipts  for  dependant  talukdars,  under-farmers,  raiyats  and  others  for  all 
sums  paid  by  them  and  a  receipt  in  full  on  the  complete  discharge  of  every 
obligation  (") ;  (13)  the  rents  of  raiyats  who  absconded  on  account  of  in- 
undation, drought,  or  other  calamity,  were  not  to  be  demanded  from  those 
who  remained  \^) ;  (14)  the  instalments  of  rent  payable  by  the  under- 
renters  and  raiyats  were  to  be  regulated  according  to  the  time  of  reaping 
and  selling  the  produce  (^}. 

Such  are  the  restrictions  prescribed  by  the  Regulation,  and  to  these 
must  be  added  the  restriction,  that  no  proprietor  should  fix  the  jumma  of 
any  taluk  for  a  term  exceeding  ten  years,  or  let  any  lands  in  farm,  or  grant 
pottas  to  raiyats  or  other  persons  for  the  cultivation  of  lands  for  a  term 
exceeding  ten  years, — which  was  imposed  by  Regulation  XLIV  of  1793. 
Subject  to  these  restrictions  the  proprietors  were  authorized  in  1793  to  let 
in  whatever  manner,  they  thought  proper,  the  remaining  lands  of  their 
zemindari  or  estate  ;  and  this  letting  meant  letting  to  raiyats,  as  otherwise, 
restrictions  (2),  (3),  (4n  (5*,  (6),  (7),  (8),  (9),  (10),  (l2),  (13)  and  (14)  would 
have  had  no  application  But  what  are  the  remaining  lands  ?.  In  order  to 
determine  them,  we  must  examine  the  preceding  portions  of  the  Regulation. 
The  first  forty-seven  sections  lay  down  rules  as  to  the  persons  with  whom 


(«^  R.  67. 

(^)  S.  68. 

(ii)  8.  59. 

(^)  S    60,  CI.  1. 

(n  S.  60,  CI.  2. 
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S.  62. 
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8.  63,  CI,  I. 
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Beitlement  should  be  made,  as  to  the  lands  included  in  the  settleinent,  and 
60  on.  Section  48  then  provides :  "  The  settlement  having  been  concluded 
with  the  zemindars,  independent  talukdars,  and  other  actual  proprietors 
of  land,  they  are  to  enter  into  engagements  with  the  several  dependant 
talukdars  continued  under  them  respectively,  and  consequently  paying 
revenue -thrdugh  them,  for  the  same  period  as  the  term  of  their  own  en- 
gagement with  Government,  povided  the  talukdars  will  agree  to  such 
revenue,  progressive  or  otherwise,  as  the  zemindar  or.  other  actual  pro- 
prietor of  land  may  be  entitled  to  demand  from  them."  And  section  4s9 
prescribes  rules  for  rnvJcurai^ars  and  istemraridars  who  had  (1)  held  at 
a  fixed  rent  for  more  than  twelve  years,  or  (2)  contracted  for  payment 
at  a  fixed  rent  with  the  zemindar  or  actual  proprietors,  and  declares  that  these 
two  classes  are  not  liable  to  be  assessed  with  any  increase,  which  obviously 
means  increase  of  the  assul  jv/mma,  (*)  Section  50  declares  that  the  second 
class  of  mvJcuraHdars  and  istimraridars  above  spoken  of,  are  not  to  be  pro- 
tected a^^ainst  Government  if  the  zemindari  be  held  khas  or  let  in  farm.  Sec- 
tion 61  tnen  lays  down  rules  to  prevent  undue  exactions  from  dependant  taluk- 
dars, viz.,  that  their  rent  could  not  be  enhanced  unless  upon  proof  (1)  of  a  spe- 
cial right  by  custom  to  increase ;  or  (2)  of  a  right  depending  upon  the  conditions 
of  the  grant ;  (3)  that  the  talukdar,  by  receiving  abatements,  has  subjected 
himself  to  increase,  and  that  lands  are  capable  of  affording  it.  Then  comes 
section  52  : — "  The  zemindar  or  other  actual  proprietor  is  to  let  the  remain.- 
ing  lands  of  his  zemindari  or  estate,  under  prescribed  restrictions,  in  what- 
ever manner  he  may  think  proper."  The  remaining  lands  here  spoken  of 
must  therefore  be  lands  remaining  over  and  above  the  lands  held  by  the 
mukv/raridars,  istemraridars,  and  dependant  talukdars,  whe  are  by  specific 
provisions  protected  from  an  increase  of  jumma.  This  is  the  only  reasonable 
interpretation  that  can  be  put  upon  the  section,* 

The  Permanent  Settlement  is  spoken   of  as  the  Magna  Charta  of  the 

landed  aristocracy  of  Bengal  and  Behar:  We  go 
tiel^'nt'boTh^rze,^;  f^^her  and  say  that  it  is  the  Magna  Charta  of  tEe 
dar  and  raiyat.  peasantry  too.    "  Never,"  wrote  Lord  Hastings  in  1819, 

**  was  there  anv  measure  conceived  in  a  purer  spirit  of 
generous  humanity  and  disinterested  justice  than  the  plan  for  the  Permanent 
Settlement  to  the  Lower  Provinces.  It  was  worthy  the  soul  of  a  Cornwallis : 
yet  this  truly  benevolent  purpose,  fashioned  with  great  care  and  deliberation, 
has  to  our  painftil  knowledge  subjected  almost  the  whole  of  the  lower  classes 
throughout  these  provinces  to  most  grievous  oppression — an  oppression, 
too,  so  guaranteed  by  our  pledge  that  we  are  unable  to  relieve  the  sufferers." 
The  latter  portion  of  this  remark  is  hardly  just  to  Lord  Cornwallis.  **  I 
understand  the  word  *  permanency,'  "  he  observes,  "  to  extend  to  the/wmma 
only,  and  not  to  the  details  of  the  settlement,  for  many  regulations  will 
certainly  be  hereafter  necessary  for  the  ftirther  security  of  the  raiyats  in 
particular,  and  even  of  those  talukdars  who,  to  my  concern,  must  still  re- 
main in  some  degree  dependants  on  the  zemindars,  but  these  can  only  be 
made  by  Government  occasionally,  as  abuses  occur ;  and  I  will  venture .  to 
flfisert  that  either  now,  or  ten  years  hence,  or  at  any  given  period,  it  is  impos- 
sible for  human  wisdom  and  foresight  to  form  any  plan  that  will  not  re- 

{a)  8. 67.  ""^  [  ^ 

*  This  argnment  was  for  the  firsfc  time  advanced  by  Mr.  Field  in  his   Digest  of  the  Bent 
Law. 
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quire  such  attention  and  regulation.  I  cannot,  however,  admit  that  such  re- 
gulations can  in  any  degree  aflfect  the  rights  which  it  is  now  proposed  to 
confirm  to  the  zemindars.  I  will  never  allow  that  in  any  country  Govern* 
ment  can  be  said  to  invade  the  rights  of  a  subject  when  they  only  require 
for  the  benefit  of  the  State,  that  he  shall  accept  of  a  reasonable  equivalent 
for  the  surrender  of  a  real  or  supposed  right  which  in  his  hands  is  de- 
trimental to  the  general  interest  of  the  public,  or  when .  they  prevent  his 
committing  cruel  oppressions  upon  nis  neighbours  or  upon  his  own 
dependants." 

Let  us  now  examine  the  effects  of  the  Permanent  Settlement  There 
were  three  parties  whose  relations  had  to  be  deter- 
PemanlntSetti:Lnt.''  mined,  m^.,  the  State,  the  zemindar  and  the  culti- 
vator.  The  relation  between  the  State  and  the  zemin- 
dar was  fixed  once  for  all  by  the  Permanent  Settlement.  The  State  made  over 
its  proprietory  right,  as  against  the  cultivators,  to  the  zemindar  for  a  fixed 
contract  sum,  reserving  its  sovereign  right  of  protecting  them  against  oppres- 
sion. The  gelation  between  the  zemindar  and  the  raiyat  was  understood  to 
be  that  of  a  proprietor  and  a  tenant,  subject  to  some  restrictions  only  as 
shown  above. 

The  following  propositions  may,  therefore,  be  taken  as  established : — 

(1)  The  State  had  a  customary  right  as  proprietor  of  taking  a  specific 
share  in  the  gross  produce  of  the  land.  This  right  the  East  India  Company 
relinquished  for  a  fixed  contract  sum  to  the  zemindars  by  the  Permanent 
Settlement.  {^)       ^ 

(2)  The  zemindar  was  recognized  as  actual  proprietor  of  the  estate,  and 
was  entitled  to  let  his  lands  to  the  subordinate  holders  on  any  terms  he  chose, 
subject  to  some  restrictions. 

(3)  Those  restrictions  protected  the  raiyats  existing  at  the  time  of  the 
Permanent  Settlement  to  a  certain  extent 

(4)  The  State  had  again  the  sovereign  rights  of  protecting  all  classes  of 
subjects  against  oppression.  This  right  was  expressly  reserved  to  the  State 
by  the  Permanent  Settlement  in  reference  to  the  cultivators  of  the  soil. 

(5)  The  State  had  also  a  sovereign  right  of  taxing  all  classes  of  its 
pubjects,  including  landholders  and  cultivators.  This  right  was  not  given 
away  by  the  Permanent  Settlement,  and  it  is  upon  this  right  that  the 
Government  supports  the  revival  of  the  income  tax  against  zemindars. 

(y)  Lord  William  Bentinck,  the  Governor-General,  wrote  to  the  Court  of  Directors  on  the 
26th  September  1832  :"  There  is  no  disputing  the  fact  that  in  1793,  the  British  Government 
disclaimed  for  Itaelf  and  in  favor  of  the  zemindars  all  claim  to  the  rent  of  the  land,  in  con- 
sideration of  a  fixed  annual  revenue,  which  the  zemindars  bound  themselves  to  pay.  The 
regulations  of  Government  provided  at  the  same  time  for  the  preservation  of  all  rights,  pres- 
criptive and  other,  of  all  the  cultivating  classes.  The  raijats  were  heretofore  nominally  the 
tenants  of  the  State,  but  they  became  dejure,  what  they  had  long  been  defaeto^  the  tenants- 
of  the  zemindars,  whose  demand  on  them  was  thus  acknowledged  and  legalised  to  the  extent 
of  the  Government  share  of  the  gross  produce  of  the  soil,  what  that  share,  O. ,  what  pro- 
portion it  bore  to  the  whole,  never  having  been  defined.  But  at  the  same  time  in  fixing  tha 
revenue  in  perpetuity,  the  Government  compromised  no  right  but  its  own  to  the  increased 
reijt  which  would  have  accrued  naturally  from  increased  produce,  enhanced  prices,  and  the 
reclaiming  of  waste  lands,  and  no  act  of  the  Government  could  be  construed  as  legaliz- 
iag  a  demand  on  the  part  of  the  zemindars  of  more  than  the  proper  land-rent,  i.e.,  the 
Government  share  of  the  produce  ;  but  at  the  same  time  all  that  the  cultivating  classes  had  a 
•right  to  demand  was  that  the  proportion  which  the  Government  share  should  bear  to  the 
gross  produce  of  the  soil  should  be  regulated  on  some  fixed  principle,  which  might  always 
and  easily  be  applied  to.  The  rent  realised  by  the  fettiindars  would  fluctuate  more  or  less 
uadef  *uoh  a  princi  pie," 
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(6)  The  Permanent  Settlement  made  no  rules,  except  those  "  restric- 
tions," for  the  regulation  of  the  relation  between  the  landlord  and  tenant. 

(7)  The  Permanent  Settlement  did  not  mean  to  affect  customary 
rights.  * 

Post'DecenniaZ'Settlement  (1793 — 1859.) 

The  period  that  followed  the  Permanent  Settlement  and  preceded  the 
legislation  of  1859  is  *  characterised  by  an  anxious  effort  of  the  State  to 
secure  its  own  revenue.  While  stringent  rules  were  enforced  for  the 
realisation  of  arrears  of  Government  revenue  against  the  zemindar,  great 
facilities  were  offered  to  auction-purchasers  at  a  revenue-sale  to  avoid  incum- 
brances. The  whole  tendency  of  this  period  is  conservative  :  Regulation  XLIV 
of  1793(')  provided  that  an  auction-purchaser  was  entitled  to  cancel  all 
engagements  which  the  former  proprietor  shall  have  contracted  with 
dependent  talukdars  and  raiyats  whose  lands  may  be  situated  in  the 
estate  sold,  with  some  exceptions  (see  pages  68  to  69  post),  and  similar 
provisions  were  enforced  for  the  cancellation  of  the  leases  of  subordinate  ten- 
ants by  Act  XII  of  1844  and  Act  I  of  1845,  rpp.  70—71.)  Kegulation  VII  of 
1799  was  another  powerful  engine  in  the  hands  of  the  zemindar  for  depressing 
the  raiyats.  Self-interest  or  severity  of  assessment  led  to  numerous  sales  of 
estate  after  the  Permanent  Settlement,  and  nine-tenths  of  the  lands 
were  soldi*).  The  operation  of  these  sale  laws  was  jnore  or  less  destructive 
of  subordinate  interests,  and  the  proprietory  right  conferred  upon  the  zemin- 
dars by  the  Permanent  Settlement  gradually  grew  into  an  estate  in  the  legal 
sense  of  the  term  of  much  greater  (umensions  than  the  English  fee  simple. 
Not  only  were  all  other  estates  ignored  to  create  it,  but  by  the  device  of  the 
sale  law,  as  often  as  Government  revenue  was  not  paid,  all  subordinate  in- 
terests created  since  the  Permanent  Settlement  were  annihilated,  and  the 
higher  estate  handed  over  to  its  new  possessor  free  of  incumbrances.  This  will 
be  apparent  if  we  trace  the  history  of  the  tenant  down  to  Act  X  of  1869. 

"The  three  essential  questions  that  now  occupy  the  public  mind,"  says 
one  of  the  legislators, i*»)  "are  the  three  F*s,  viz.,  fixity  of  rent,  fixity  of 
tenure  and  froe  sale."  We  have  traced  the  original  rights  of  the  cultivator 
under  these  three  heads,  and  endeavoured  to  show  how  they  stood  in  the  early 
part  of  this  Introduction ;  it  remains  only  to  follow  up  the  discourse  down  to 
Act  X  of  1859. 

First  as  to  settlement  of  rent, — ^The  problem  of  Indian  rent  cannot  be 

doubted   to   be   one   of  great  intricacy.     "  To  see  this, 

The  correct  theory.        «  ^^^  g.^  ^^^^  Maine,(«;  "  it  need  only  be  stated  that 

the  question  is  noc  one  as  to  a  custom  in  the  true  sense  of  the  word ;  the 
fund  out  of  which  rent  comes  has  not  hitherto  existed,  and  hence  it  has  not 
been  asserted  on  either  side  of  the  dispute  that  rent  (as  distinct  from 
Government  revenue)  was  paid  for  the  use  or  occupation  of  land  before 
the  establishment  of  the  British  Empire,  or  that  if  it  was  paid,  it  bore 
any  relation  to  the  competition  value  of  cultivable  soil.  «  ♦  ♦ 

(z)    Section  6. 

(a)  The  evidence  of  Mr.  Traut  before  the  Select  Committee  of  the  Hoose  of  Commons' 
(1832)  2341,  2342  and  of  Mr.  Hilt  Mackenzie,  2598. 

(b)  Raja  Shiv  Prasad's  Speech. 

(<r>    Village  Communities,  p.  180,  .  ; 
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Biit  the  question  is  what  vestiges  remain  of  ancient  ideas  as  to  the  circum- 
stances under  which  the  highest  obtainable  rent  should  be  demanded  for  the 
use  of  land  ?  The  jnost  distinct  aucieirt  rule  which  I  have  discovered  occurs 
in  the  ffirst  of  the  official  volumes  containing  the  version  of  the  Ancient  Laws 
of  Ireland  published  by  the  Irish  Government.  *  The  three  rents/  it  says,  *  are 
rack-rent  from  a  person  of  a  st^^.nge  tribe,  a  fair  rent  from  one  of  the  tribe, 
and  the  stipulated  rent  which  is  paid  equally  by  the.  tribe,  and  the  strange 
tribe.'  (Leuchus  Mor.,  p.  159).  This  very  much  expresses  the  conclusion  on 
the  subject  which  I  have  arrived  at  upon  the  less  direct  evidence  derived 
from  a  variety  of  quarters.  The  Irish  clan  was  apparently  a  group  much  more 
extensive  and  of  much  looser  structure  than  the  Eastern  or  Western  village 
community ;  it  appears  even  to  have  embraced  persons  who  cannot  be  distin- 
guished from  slaves.  Yet  from  none  of  these  (apart  from  express  agreement) 
could  any  rent  be  acquired,  but  a  rent  fair  according  to  received  ideas,  or  iu 
other  words,  a  customary  rent.  It  was  only  when  a  person  is  totally  uncon- 
nected with  the  clan  by  any  of  those  fictions  explaining  its  miscellaneous 
composition.which  were  doubtless  adopted  by  this   (as  by  all  other  primitive 

f  roups) — when  such  a  person  came  asking  for  leave  to  occupy  land,  that  the 
est  bargain  could  be  made  with  him  to  which  he  could  be  got  to  submit." 
The  principle  for  settlement  of  rent  inculcated  in  this  dictum,  therefore 
consists  of:  (1)  contract  rent,  which  would  apply  equally  to  the  same  as 
well  as  strange  tribe  ^  (2)  customary  rent,  which  would  hold  good  to  one 
of  the  same  tribe  ;  (3)  competition  or  rack-rent  for  one  of  different  tribe. 
Applying  this  maxim  to  the  primitive  group  of  the  village  we  had  contract 
rent  both  for  khudkasht  and  paikasht  ;  customary  rent  for  khudkasht 
alone,  and  competition  rent  for  paikasht ;  or  coming  to  a  later  period  we 
ought  to  have  freedom  of  contract  both  for  occupancy  and  non-occupancy 
raiyat,  customary  or  prevailing  rate  for  the  occupancy  raiyat,  and  com- 
petition rent  for  non-occupancy  raiyat ;  and  we  shall  presently  demonstrate 
that  this  is  the  rule  which  has  been  adopted,  consciously  or  unconsciously, 
in  Indian  Legislation  throughout.  The  Rent  Commissioners  who  have 
.  discussed  the  question  at  lensth  (see  pp.  133 — 143 
Blonere.  Commis-    j^^^^j  observe  :   that  rent  can  only  be  settled  by  custom, 

competition  or  by  law  (p.  139,  post),  and  that 
inasmuch  as  on  account  of  the  disturbing  element  of  the  sale  laws,  custom 
has  not  settled  rent,  and  inasmuch  as  the  ruling  power  has  a  right  to. 
determine  the  rent  payable  by  the  raiyat  to  the  zemindar,  the  Govern- 
ment ought  to  determme  what  share  of  produce  should  be  fair  for  the 
former  to  recover  from  the  latter  (p.  140,  post).  Now  in  this  statement 
of  the  Commissioners,  there  is  a  confusion  of  ideas.  In  the  first  place 
they  seem  to  labour  under  an  impression  that  settlement  of  rent  means 
fixity  or  unchangeableness  of  rent;  secondly  their  argument  amounta 
only  to  a  reasoning  in  circle.  When  we  ask  what  is  the  best  possible  theory 
of  settlement  of  rent,  we  mean  what  rent  is  fair  and  equitable,  and  if  the 
Commissioners  tell  us  in  answer  that  the  Government  will  tell  us  what  is 
fidr^tnd  equitable  rent,  our  knowledge  is  not  advanced  one  whit  more  than  we. 
possessed.'  But  the  Commissioners  also  say  that  the  Government  will 
consider  that  to  be  a  fair^hare  which  will  leave  enough  to  the  cultivator  of 
the  soil  to  enable  him  to  carry  on  cultivation,  to  live  in  reasonable  comfort,^ 
and  to  participate  to  a  reasonable   extent  in  the  progress  and  improving 
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prosperity  of  hia  native  land  (p.  140,  po«f).  TUeae  are  certainly  noble 
ideas,  and  a  landholder  having  the  tnie  interest  of  his  estate  at  heart  will 
possibly  fully  adopt  them  in  their  letter.  The  question,  however,  does  not 
rest  there ;  both  parties  concede  that  the  rent  should  be  fair,  that  the  cultivator 
should  have  a  reasonable  subsistence  andcomfort.  The  (question  resolves  to  this, 
— whetlier  the  fairness  of  a  rent  should  go  Ijy  the  notion  and  ideas,  or  the 
fiat  of  the  Government,  or  by  the  received  notions  of  the  public ;  in  other 
words,  by  the  arbitrary  will  of  the  Government  or  by  custom  ;  thirdly,  the 
Oovemment  in  the  present  case  has,  as  a  matter  of  fact,  no  right  to  deter- 
mine the  proportion  of  rent  which  the  zemindar  is  to  receive  from  his 
raiyat.  If  the  Government  had  any  right  to  determine  the  proportion 
of  produce  that  it  was  to  receive,  that  right  has  been  made  over  to  the  zemindar 
for  a  contract  sum.  This  is  clear  from  the  preamable  of  Regulation  XIX  of 
1793  and  the  Proclamation.  The  preamble  says :  "  By  the  ancient  law  of 
the  country,  the  ruling  power  is  entitled  to  a  certain  proportion  of  the 
produce  of  every  bigha  of  land,  demandable  in  money  or  kind  according 
to  local  custom,  unless  it  transfers  its  right  thereto,  for  a  term  or  jin  perpetuity 
or  limits  the  public  demand  upon  the  whole  of  the  lands  belonging  to  an 
individual,  leaving  him  to  appropriate  to  his  own  use  the  difference  between 
the  value  of  such  proportion  of  the  produce  and  the  sum  payable  to 
the  public,  whilst  he  continues  to  discharge  the  latter  ; "  and  the  P5roclama- 
tion  while  fixing  the  public  assessment  trusts  that ."  the  proprietors  of  land 
sensible  of  the  benefits  conferred  upon  them  by  the  public  assessment 
being  fixed  for  ever  will  exert  themselves  in  the  cultivation  of  their  lands, 
under  the  certainty  that  they  will  enjoy  eocdvsivdy  the  fruits  0/  their  own 
good  management  and  industry."  (d) 

At  the  date  of  the  Permanent  Settlement  there  were  two  classes  of 
How  the  correct  theory    actual  raiyats  in  the  land,  the   khudkasht  and  the 
of  rent  has  practically    paikasht,  and  a  class  en  posse,  who  though  then  belong- 
deyeloped.  ^^g  ^  ^j^^   j.g^^t  of   paikasht,    might    at    any    time 

grow  into  the  other  class.  For  the  khudkashts  then  existing  on  the  land, 
section  60  of  Regulation  VIII  of  1793  provide  that  their  pottas  are  not  to 
be  cancelled  except  "upon  proof  that  they  have  been  obtained  by 
collusion,  or  that  the  rents  paid  by  them  within  the  last  three  years 
have  been  reduced  below  the  rate  of  the  nii^bundi  of  the  peigunna,  or  that 
they  have  obtained  collusive  deductions,  or  upon  a  cfeneral  measurement 
of  the  pergunna  for  eaualising  and  correcting  the  assessment"  This  is  then 
the  first  rule  of  settlement  of  rent  that  we  find  in  the  Regulations.  The 
main  principle  underlying  this  provision  is  that  the  khudkasht  raiyat 
then  existing  on  the  lana  was  bound  to  pay  rent  at  the  pergunna  niHk- 
bundi ;  that  is  in  fact  the  sole  test  of  the  maintenance  of  his  potta.  This 
is  more  clear  in  Regulation  XLIV  of  1793,  section  5,  The  auction-pur- 
chaser could  recover  from  raiyats  and  under-tenants  whatever  the  for- 
mer proprietor  would  have  been  entitled  to  demand  according  to  the 
established  usage  and  rates  of  the  pargana  or  district  in  which  such 
lands  may  be  sitiuated  (see  p.  68  post).  It  ought  to  be  recollected  that 
at  that  time  there  being  more  demand  for  -cultivators  than  for  lanjds 
the  paikasht  used  to  pay   a  lower  rent  than  the  khudkasht.     For  the  khud- 

{d)  See  Ante. 

Digitized  by  LnOO^C  * 


Xlii  limtODtTCTrOK. 

kasht,  the  Legislaturie  provided  the  pargana  or  customary  rent  to  be  the  limit 
of  rent.  It  was  never  the  contemplation  of  the  Legislature  that  this 
also  should  be  the  settler  of  the  paikasht,  because  as  shown  in  the  early 
part  of  this  dissertation  their  original  position  as  tenants-at-will  subjected 
them  to  contract  rent  and  did  not  entitle  them  to  claim  customary  rent. 
The  khudkasht  is  a  member  ^or  a  brother  of  the  vilk^e  ^rodp^  and 
for  him  therefore  the  ancient  rule  of  customary  ^ent  ought  to  be  the 
rate  of  rent.  For  paikasht  or  khudkasht  en  posse,  section  §2  of  Regulation  VIII 
of  1793  provided  that  the  zemindar  could  let  his  land  to  him  in  whatever 
manner  he  may  think  proper,  thus  leaving  him  entirely  to  ccmtract  rent 
The  Permanent  Settlement,  however,  possibly  did  not  mean  to  afifect  custo: 
mary  rights,  and  if  by  custom  of  the  country  a  cultivator  came  to  be  recognized 
as  a  khudkasht  raiyat,  his  rent  would  in  many  cases  be  determined  by  the 
customary  rent  We  may,  therefore,  assume  that  the  Permanent  Settlement 
Regulation  accepted  the  old  theory  of  rent,  that  the  khudkasht  was  to  pay 
the  customary  rent  and  the  paikasht  the  contract  rent.  For  the  latter  no 
limitation  whatever  was  made,  except  the  prohibition  of  ^bwabs,  &a  It  has 
been  argued  by  competent  authorities  (e)  that  since  the  potta  was  to  be  sub- 
mitted to  the  Collector(/)  the  zemindar's  right  of  rent  was  subject  to  the  re- 
vision of  an  officer  of  the  Government  This  point  has  been  cleared  by  section 
6  of  Regulation  IV  of  1794,  which  provides  that .  "  the  approbation  of  the 
Collector  required  to  be  obtained  to  pottas  by  section  5.S  of  Regulation  VIII 
of  1793  is  to  be  considered  to  extend  to  the  form  only."  The  provisions 
about  the  revenue  of  pottas  at  the  pargana  rates  only  show  that  they  were 
the  highest  rent  then  obtainable  from  a  khudkasht,  and  as  the  paikashts- 
were  till  then  paying  a  lower  rent  than  his,  that  rule  suflSqed  for  both, 
it  being  unnecessary  to  provide  for  a  limit  of  the  rent  of  the  paikasht. 

It  is  singular  that  except  in  section  60  of  Regulation  VIII  of  1798, 
the  term  khudkasht  does  not  occur  in  any  of  the  numerous  Ilegulations  that 
have  been  passed  during  1793  to  1819.  The  only  mention  of  it  that  we  can 
trace  after  1793  is  in  section  11  of  Regulation  VIII  J  81 9,  where  in  protect- 
ing him  against  a  purchaser  at  a  patni  sale,  he  is  described  as  "  resident 
and  hereditary  cultivator,"  which  obviously  implies  a  descent  from  an  ancient 
tenant.  The  term  "  hereditary,"  seems  here  to  be  used  not  in  the  sense  of 
transmissible,  but  of  transmitted,  by  inheritance,  conveying  a  sense  of  in- 
herited rather  than  heritable  right  Hence  in  1822  we  find  that  a  distinction 
had  grown  between  ancient  khudkasht  and  new  khudkasht.  Regulation  XI  of 
1822,  while  giving  to  an  auction-purchaser  at  a  revenue  sale  the  advantage  of 
cancelling  the  pottas  of  under-tenants  prescribes  :  "  Nor  shall  the  said  rule 
be  construed  to  authorize  any  purchaser  as  aforesaid  to  eject  a  khudkasht 
kadimi  raiyat,  or  resident  and  hereditary  cultivator  having  a  prescriptive 
right  of  occupancy.  Nor  shall  a  purchaser  demand  a  higher  rate  of  rent 
frona  an  under-tenant  of  either  of  the  above  descriptions,  than  was  recoverable 
by  the  former  malguzar,  saving  and  except  ccises  in  which  such  under-ten- 
ants may  have  held  their  lands  under  engagements  stipulating  for  ,a 
loWer  rate  of  rent  than  would  have  been  justly  demandable  for  the  land,  in 
consequence  of  abatements  having  been   granted  by  the  former  malguzars 


(«)    Mr.  O'Kinealy^'B  Minute,  p.  436—438.  Vol.  113. 
(/)  Section  58  ol  Regulation  VIII  of  179. 
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ftom  €Le  old-esfiJ>lished  rates  by  special  favour,  br  for  a  consideration 
w  the  like,  or  in  cases  in  which  it  may  be  proved  that  alluding  to  the  custom 
ot  the  pergunnah,  mouzah,  jor  other  local  division,  such  under-tenants  are 
liable  to  be  called  upon  for  new  assessment  or  other  demand  not  interdicted  by 
the  Regulations  of  the  Government"  Observe  that  here  only  kadimi  khud- 
bashtsal^  protected,  but  not  khudkashts  in  general;  and  even  with  regard  to 
the  former  the  estabUshed  customary  rate  was  the  only  limitation  of 
their  rent  This  distinction  is  more  definitely  traceable  in  1841.  Section  21 
of  Act  XX  of  1841  runs  thus  :  "  And  it  is  hereby  enacted  that  the  purchaser 
of  an  e^^te  sold  under  this  Act,  for  the  recovery  of  arrears  due  on  account 
<rf  the  same,  in  the  permanently  settled  districts  of  Bengal,  Behar,  Orissa 
and  Benares,  shall  acquire  the  estate  free  from  all  encumbrances  which  may 
have  been  imposed  upon  it  after  the  time  of  settlement,  and  shall  be  entitled, 
after  notice  given  under  section  10,  Regulation  V  of  1812,  Jbo  enhance  at 
discretion  (anything  in  the  existing  Regulations  to  the  contrary  notwith- 
standing) the  rents  of  all  under-tenure  in  the  said  estate,  and  to  eject  all 
tenants  thereof  with  the  following  exceptions."  And  exception  No.  3 
"is  Umd  held  by  khvdkasht  or  kadimi  raiyats  having  rights  of  occur 
pancy  at  fixed  rents,  or  at  rents  assessable  according  to  fixed  rates  under  thd 
»^^lations  in  force."  The  words  "  enhance  at  discretion"  in  the  section,  and 
the  disjunctive  word  "  or"  in  the  3rd  exception,  are  very  significant.  The 
difijimctive  shows  that  in  IS41  only  those  were  necognized  as  khudkasht 
raiyats  who  were  kadimi  raiyats,  while  all  the  rest  were  not  kkudkashts 
and  the  purchaser  could  enhance  their  rents  at  discretion.  The  kadimi 
khudkashts  could  be  assessed  only  according  to  the  pargana  or  customary 
]?at& 

The  pargan*  rate  had,  however*  come  into  disuse  as  early  as  1812. 
Mr.  Colebrooke  d^e^  the  attention  of  the  Government  to  this  fact,  (see  pp. 
76-76, post),  and  suggested  three  rules  of  assessment:  (1)  the  pargana 
rate;  (2)  where  such  rate  was  not  ascertain«.ble,  the  rate  or  rates 
payable  for  other  lands  of  similar  description  abd  of  the  same  quantity 
in  the  vicinity ;  and  (3)  when  the  whole  estate  was  to  be  assessed,  the 
highest  rate  paid  for  the  same  lands  in  any  one  year  within  the  period  of 
three  years  last  past.  These  rules  were  embodied  in  Regulation  V  of  1812, 
and  the  provisions  about  the  notice  of  enhancement  was  first  started  in  ss.  9 
and  10  of  the  enactment.  This  Regulation  also  gave  a  great  impetus  to 
(xmtrad^  and  agreements  between  the  parties. 

Secondly  as  to  ouster. — The  Permanent  Settlement  made  no  express 
pwvisions  for  it ;  though  the  landlord  having  an  option  to  let  his  land  in  any 
lumxier  he  thiiis  proper,  might  have  stipulated  a  condition  about  forfeiture 
^f^fe^t^tment ;  and  if  old  custom  had  its  play,  the  paikasht  was  liable  to  eject- 
Ineiit  at  will,  and  the  khudkasht  for  non-payment  of  rent.  Indeed,  there 
being  more  demand  for  cultivators  than  for  land  in  those  early  times,  it 
wis  not  necessary  to  provide  for  rules  of  ejectment  at  all.  The  Sale  Regu- 
bti^ns,  however,  made  express  provisions  for  cancellation  of  pottas  and  ouster, 
and  when  we  recollect  the  fact  that  nine -tenths  of  the  estate  were  sold,  we 
anurt  assume  that  when  a  demand  for  land  arose,  the  holders  of  the  estates' 
did  i^pt  fySi   to  take  advantage   of  the  sale  provisions,  and  the  contract 
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Thirdly  ds  to  transfer. — Of  transfers  of  raiyati  holdings  we  have  no 
trace.  We  have  already  shown  that  before  the  period  of  the  British 
Government,  alienabiiity  not  was  an  incident  of  raiyati  holding.  The 
earlier  Regulations  seem  to  have  adopted  this  view.  It  is  not  clear  from  clause 
7,  section  15  of  Regulation  VII  of  1799  which  speaks  of  **  a  lease-holder  or 
other  tenant  having  a  right  of  occupancy  only  so  long  as  a  certain  rent  6r  a  rent 
determinable  on  certain  principle  according  to  local  r9,tes  and  usages  be  paid, 
without  any  right  of  property  or  transferable,  possession"  whether  the  transfer- 
ability refers  to  the  raiyati  holding.  But  section  33  of  Regulation  XI  of  1822 
provides:  "  Nothing  in  the  said  section  (9  of  Regulation V  of  1812)  was  in- 
tended or  shall  be  construed  to  affect  the  right  of  any  individual  possessing  a 
transferable  or  hereditary  right  of  occupancy  to  contest  the  justness  of 
the  demand  so  made"  ;  we  can  infer  from  this  that  in  some  places  a  custom 
had  grown  me^Jdng  the  khudkstsht  right  transferable. 

Act  X  of  1859. 
• 
With  the  introduction  of  Act  X  of  1859  dawned  a  new  era  in  the  his- 
tory of  the  landlord  and  tenant.  It  was  in  that  year  that  the  sale  laws  were 
settled  by  Act  XI  of  1859.  That  was  the  first  Act  by  which  the  Govern- 
ment redeemed  the  pledge  of  protecting  the  raiyats  that  was  given  in  the  pro- 
clamation of  the  Permanent  Settlement.  It  has,  therefore,  been  styled  the 
Raiyats'  Magna  Charta.    It  were  better  to  call  it  the  Confirmation. 

At  the  time  of  the  passing  of  Act  X,  two  things  required  legislation  :  (1) 
it  was  doubted  whether  prescription  or  residence  m  the  village  should  consti- 
tute a  khudka<)ht  raiyat  It  was  necessary  to  remove  that  doubt  by  positive 
legislation ;  ( 2)  it  was  necessary  to  find  out  some  definite  rule  for  enhancing 
the  customary  money  rent  (p.  93,  post). 

The  first  of  these  problems  was  solved  by  the  legislators  of  1859  by  aban- 

„.    ^,   ^,    ,^      .    ^       Uoninff   the   element  of  residence,   and  adopting  a 
The  khadkasht  revived.  'j*       x^*       i.         ••         A         •i_xi»?L 

prescriptive  test  m  determimng  the  rights  of  the 

khudkasht  The  period  of  prescription  in  the  case  of  land  has  always 
been  twelve  years  in  India,  and  this  had  probably  some  influence  in 
determining  the  period  chosen.  Act  X  of  1859,  section  6,  therefore 
provided  mat  "every  raiyat,  who  shall  have  cultivated  or  held  land 
for  a  period  of  twelve  years,  shall  have  a  right  of  occupancy  in  the 
land  so  cultivated  or  held  by  him,  whether  it  be  held  under  potta 
or  not,  so  long  as  he  pays  the  rent  payable  on  account  of  the  same ;  but 
this  rule  does  not  apply  to  khatnar,  nij-jote,  or  sir  land  belonging  to  the 
proprietor  of  the  estate,  and  let  by  him  on  lease  for  a  term,  or  year  by 
year,  by  a  raiyat  not  having  a  right  of  occupancy.  The  holding  of  th^ 
father  or  other  person  from  whom  a  raiyat  inherits,  shall  be  deemed  to  be 
the  holding  of  the  raiyat  within  the  meaning  of  this  section."  This  pro- 
vision substantially  restores  ^he  khudkasht  raiyat  to  his  former  position, 
for  probably  in  Hindu  and  Mahomedan  times  a  raiyat,  who  had  cultivated 
the  same  holding  for  twelve  years,  would  have  been  considered  to  have 
given  the  pledgees  required  by  the  community  for  protection  against  ouster. 
It  was  also  evidently  following  the  principles  of  the  ancient  system  that 
the  khamar  nij-jote,  and  sir  lands  were  excluded,  such  land  being  in  the 
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immediate  joccupation  or  cultivation  of  the  zemindar,  or  if  not  so,  at- 
least  not  occupied  by  the  khudkashts.     Sir  Henry  Maine  (g)  observed : — 

"  There  was  too  much  around  the  earliest  Anglo-Indian  observers  which 
seemed  inconsistent  with  (to  say  the  least)  the  universal  occurrence  in 
India  of  the  English  relation  between  landlord  and  tenant-at-will  for 
them  to  assume  unhesitatingly  that  the  absolute  ownership  of  the  soil 
was  vested  in  some  one  class,  and  that  the  rest  of  the  cultivating  community 
were  simply  connected  *with  the  proprietary  class  by  paying  for  the  use  of 
the  land  whatever  the  members  of  that  class  saw  fit  to  demand.  They  did 
assume  that  the  persons  who  were  acknowledged  to  be  entitled  to  have 
the  highest  rights  in  the  -soil,  whether  within  the  community  or  without 
it,  bore  a  very  close  analogy  to  English  land-owners  in  fee  simple.  They 
further  took  for  granted  that  the  great  mass  of  the  cultivators  were 
tenant-at-will  of  the  English  pattern ;  but  they  grave  eflfect  to  their 
doubts  of  the  correctness  of  those  analogies  by  creating  between  land-owner 
and  tenants-at-will  an  intermediate  class  of  protected,  or,  as  they  are  called 
in  the  East,  'occupancy  tenants.'  When,  under  the  Government  dispos- 
sessed by  the  British,  any  cultivator  was  shown  to  'have  held  Tiis  land  by 
himself  or  his  ancestors  for  a  certain  space  of  time,  he  was  declared  to  be 
entitled  to  a  qualified  protection  against  eviction  and  rack-rent  By  a 
recent  legislative  enabtment  this  principle  has  been  generalised,  and  any 
cultivator  who  even  under  the  British  Government  has  been  undisturbed 
by  his  landlord  for  the  like  period  is  invested,  in  some  parts  of  India,  with 
the  same  protection.  But  at  first  the  rule,  of  which  the  origin  is  uncertain, 
was  probably  intended  as  a  rough  way  of  determining  a  class  which  in 
some  sense  or  other  was  included  within  the  village  community.  The  exact 
period  of  occupation  selected  was  twelve  years,  the  longest  time  during 
which  it  seems  to  have  been  thought  safe  to  carry  back  into  native  society 
an  enquiry  upon  legal  evidence  into  a  question  of  fact." 

This  provision,  however,  brought  in  a  radical  change  in  the  economy 
and  constitution  of  the  peasantry  of  Bengal.  Fgr  the  old  distinction  of 
raiyats  into  khudkasht  and  paikasht,  we  had  now  the  broad  division 
of  raiyats  having  a  right  of  occupancy  and  those  having  no  such  right,  or 
occupancy  raiyate  and  tenants-at-will.  The  Bengal  Tenancy  Act  has 
re-introduced  the  element  of  residence  in  the  village  (see  section  20^  ha£f 
given  the  occupancy  raiyat  an  option  to  change  lands  in  the  same  village 
[see  section  20  '  2)]  and  following  the  old  custom  has  given  him  a  right  to 
hold  fresh  land  in  the  village  on  the  same  tenure  as  the  old  (section  29),  and 
has  made  his  right  heritable  fsectiou  26).  He  is  not  liable  to  ejectment 
^section  26),  and  that  even  if  he  defaults  to  pay  rent  (section  65), — which 
however  is  a  provision  that  goes  beyond  his  ancient  rights. 

Ab  to  enhancement,  the  authors  of  Act  X  of  1 859  at  first  proposed 
two  rules :  1st,  the  prevailing  •  rate  payable  by  the 
D  ancemcn  .  same  class  of  raiyats ;  2nd,  increase   of  rent  for  in- 

crease of  area.  But  before  the  Act  was  passed,  another  very  equitable  rule 
was  introduced,  viz,,  the  increase  of  the  value  of  produce,  or  of  productive 
powers  of  land  (see  pp.  146 — 147),  and  all  these  rules  were  limited  by  an- 
other condition  which  was  that  tl^e  rent  should  be  fair  and  equitable.  The 
first  of  these  rules,  it  ought  to  be  observed,  is  no  other  than  the  old  cus- 

(ff)  Village  Commuuity,  p.  183—184. 
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ternary  rent  (see  pp.  175 — 176,  post).  These  rules  have  been  sdbstantktly 
reproduced  in  the  ^nml  Tenancy  Act  (sections  30 — 39),  only  the  third 
has  been  removed  from  the  grounds  of  enhancement  and  restored  in 
section  ^2  of  the  Act,  and  the  second  has  been  developed  (sections  80, 
32,33,39). 

Act  X  of  1859  subjecte(J  the  tenant-at-will  to  the  terms  of  his  land- 
lord,  and  if  he  refused  those  terms  he  could  be  ousted 
***  '*  (see  p.  192,  post,)    The  occupancy  raiyat  as   all 

other  tenants  were  liable  to  ejectment  for  default  of  payment  of  rent  (p.  265, 
post.)  The  Bengal  Tenancy  Act  protected  the  non-occupancy  raiyat  by 
several  conditions  (see  sections  44,  47,  p.  194,  202,  post)  and  the  occupancy 
raiyat,  raiyat  at  fixed  rate,  and  the  permanent  tenure-holder,  are  no  longer 
liable  to  ejectment  even  for  arrears  of  rent.  Here  the  occupancy  raiyat  gets 
an  advantage  over  his  predecessor,  the  khudkasht. 

The  statutory  right  of  occupancy,  which  is  a  creation  of  Act  X  of  1859, 
m^^,  was  not  transferable  ipso  facto,     (See  pp.  123 — 128, 

®"'    .  post.)    But  where  there  was  a  custom  which  allowed 

a  transfer  of  occupancy  holdings  in  spite  of  the  landlord,  that  custom  was 
maintained.  When  the  Bengal  Tenancy  Act  was  in  the  anvil,  it  was  proposed 
to  give  a  statutory  transferable  character  to  the  occupancy  raiyat  That  pro- 
posal has,  however,  been  abandoned.  But  where  it  is  transferable  by  custom, 
such  custom  has  been  recognised,  [cl.  (d)  of  s.  178  (p.  880,  post)  and  illus- 
tration of  section  183  (p.  393,  post)] 

In  the  language  of  His  Excellency  the  Governor-General  and  the 
Hon'ble  Kristo  Das  Pal,  we  may  conclude  that  the  Bengal  Tenancy  Act  is 
both  a  restoration  and  redistribution  of  property. 

Subinfeudation. 
"It  is  a  natural  consequence  of  hereditary  benefices,"  says  Hallam, 
"  that  those  who  possess  them,  carve  out  portions  to  be  held  of  them- 
selves by  «  similar  tenure."  By  the  same  law  of  nature,  the 
Permanent  Settlement  gave  an  enormous  impetus  to  subinfeudation. 
Sir  Geoi^e  Campbell  observes  Qi) :  "  At  the  Permanent  Settlement, 
Government  by  abdicating  its  position  as  exclusive  possessor  of  the  soil, 
and  contenting  itself  with  a  permanent  rent  charge  on  the  land,  escaped 
thence  forward  all  the  labour  and  risks  attendant  upon  detailed  manage- 
ment. The  zemindars  of  Bengal  proper  were  not  slow  to  follow  the  ex- 
ample set  them,  and  immediately  began  to  dispose  of  their  zemindaries 
in  a  similar  manner.  Permanent  under-tenures,  known  as  patni  tenures,  were 
created  in  large  numbers,  and  extensive  tracts  were  leased  out  on  long  terms. 
By  the  year  1819,  permanent  alienations  of  the  kind  described  had  been 
so  extensively  effected  that  they  were  formally  legalised  by  Regulation 
VIII  of  that  year,  and  means  afforded  to  the  zemindar  of  recovering  arrears 
of  rent  from  his  patnidars  almost  identical  with  those  by  which  the 
demands  of  Government  were  enforced  against  himself  The  practice  of 
grantinjg  such  under-tenures  has  steadily  continued,  until  at  the  present 
day  with  the  patni  and  subordinate  tenure,  in  Bengal  proper,  and  the 
fiGCrming  system  of  Behar,  but  a  small  propprtion  of  the  whole  permanentlv 
,  settled  area  remains  in  the  direct  possession  of  the  zemindar."      When  all 

(A)    Bengal  AdminSitration  Report,  1873-74,  p.  74. 

Digitized  by  VjOOQIC 


INTRODUCTION.  xlvu 

intermediate  (even  to  the  lowest)  interests  became  rights  of  property  in 
land,  not  only  could  the  owner  of  any  such  interest  carve  it  as  a  sulgect  of 
property  into  other  interests,  by  encumbering  or  alienating  within  the  limits 
of  the  right,  but  even  his  ownership  itself  might  be  of  that  complex 
heterogenous  kind,  which  is  given  in  Hindu  joint  coparcenary.  The  under- 
tenures  'and  incidents  have  been  describea»in  pp.  62 — 71  post.  They  are 
so  numerous  that  it  is  impossible  to  give  an  exhaustive  classification  of  them. 
The  following  table  is  given  by  1&.  Fieldr^^  in  his  Landholding  as  being 
useful  in  helpmg  to  form  an  idea  on  the  subject : 

«OOV1|1IN»BirP 

Jftgirdftr.  Zemindnr  Lakhirajdar.  6h»tw»I. 

Fftying  UeTenoe  to  Qovernm^nt. 

Ijsrttdar. 

DoH)iirdmlr,  iMMidar, 
or  feukkinadar. 

Kaijat. 


i  T  i  i  T  i  1 

Lakborajdar.  Talakdar.  Pfttnidar.         JoBKelbaridar.    Gantbidar.       Jothdar.  Vatyat. 

■  I  1  I  Bnb-raijat. 

Bromotior.  Firottnr.  Zimba  Talakdar.    Dorpatnidar.  < 

It  '111 

AsbAI  TalAkdM.     SipiittirdAr.  Svrfa.  AiOijarl       iMirgi^dvL 

Kim  Asbat  Cbabarpatoidar. 
Talakdar.  I 

I  Jtaiynt. 

fiowladar. 

Atbat  HofVkdiTk 

Vim  Asbi^  Howladar. 

Nfm  Hdwiadav. 

A«kat  l«4m  HowhidAr. 

Miraba  Kortba. 

Xaim-Kkab. 

Korsbidar. 

(ft)    p.  714. 

nth  February  1886.  KEDAR  NATH  ROY. 
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(Passed  on  the  19th  February  1886). 
"acTtolunend  sections  12  and  13  of  the  Bengal  Tenancy  Act,  1886. 


.  Whereas  it  is  expedient  to  amend  sections  12  and  13  of  the  Ben^I 
Tenancy  Act,  1885;  iu  munaer  liereiaufter  appearing;  It  is  hereby  enacted 
as  follows :—  , 

1.  In  section  12*,  sub-section  (2;,  before  the  word  '^  mortgage"  the 
word  "  usufructuary'^  shall  be  inserted. 

2.  (1)  In  section  13,  sub-section  (I),  before  the  words  '*the  Court" 
the  words  **  or  when  a  mortgage  of  a  permanent  tenure,  other  than  an  usu- 
fructuary mortgage  thereof,  is  foreclosed''  shall  be  iuserted . 

(2)  In  the  same  sub-section,  before  the  word  ^'  require"  the  words 
^^or  making  a  decree  or  order  absolute  for  the  foreclosure/'  shall  be  inserted. 

(3)  In  the  same  sub-section,  before  the  words  "  to  pay  iuto  Court'* 
the  words  *^  or  mortgagee"  shall  be  inserted. 

(41  In  the  same  sub-section,  before  the  words  *'on  the  landlord"  the 
words  ^^  or  final  foreclosure"  shall  be  iuserted. 

(5)  In  section  13,  sub-section  (2),  before  the  words  ^Hhe  Court"  the 
words  ^^or  the  decree  or  order  absolute  for  the  foreclosure  has  been  mado'* 
shall  be  iuserted. 

(6)  In  the  some  sub-section,  before  the  words  **in  the  prescribed  form'* 
the  words  "or  final  foreclosure"  sfjall  be  inserted. 
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THE   BENGAL   TENANCY   ACT,   1885. 


ACT  No.  VIII  OF  1885. 

PASSED  BY  THS  QOrEBNOR-^QENERAL  OF  INDIA  IN  COUNOIL. 


(Beceived  the  assent  of  Mis  Excellency  the  Oovernor-General  on 

the  14th  March  1885  J 


An  Act  to  amend  and  consolidate  certain  enactments  relating  to 
the  Law  of  Landlord,  and  Tenant  within  the  territories  under 
the  administration  of  the  Lieutenant-Governor  of  Bengal. 

The  original   Bill  which   was  introduced  by  Sir  Richard  Temple  in  the  Bengal 
SUtorv  of  the  A  t  Council  was  "  to  provide  for  the  more  speedy   realisation   of 

^noryqr  e,  arrears  of  rent."  The  Lieutenant-Governor,  it  is  said,  in 
Tiew  of  the  loud  and  constant  complaints  put  forward  by  the  zemindars  as  to  the 
difficulty  under  the  present  law  of  collecting  even  undisputed  rents,  is  anxious  to 
proyide  them  at  an  early  date  with  a  reasonably  summary  procedure,  to 
floaUe  them  to  overcome  the  passive  resistance  of  their  raiyats,  provided  that 
the  raiyats'  tenure  was  at  the  same  time  so  protected  and  strengthened  as  to 
obviate  any  fear  of  their  being  made  to  suffer  unduly  in  the  process.  It  was 
fcmnd,  however,  impossible  to  frame  a  procedure  which  shall  be  perfectly  fair  to 
both  parties,  and  yet  afford  such  special  facilities  to  the  zemindar  as  he  seeks  to 
aeoare.  The  Select  Committee  of  Council  appointed  to  report  on  the  Bill  urged  in 
pMagr^h  14  of  their  Report  the  propriety  of  taking  up  the  revision  of  the  Rent 
Law  of  Bengal  in  a  much  more  comprehensive  manner  than  was  contemplated  at 
first  by  the  Bengal  Government.  Sur  Ashley  Eden,  therefore,  in  his  No.  832-337LR. 
of  the  8rd  April  1879,  proposed  to  appoint  a  Special  Commission  who  would  (1) 
"  prepare  a  careful  anidysis  and  digest  of  the  existing  statutory  and  case  laws  ;  (2) 
oonader  the  suggestions  for  amendment  that  have  been  put  forward  of  late  years  ; 
aad  (8)  prepare  a  Draft  Bill  embodying  such  additions  to  the  substantive  law,  and 
such  improvements  in  the  law  of  procedure,  as  may  commend  themselves  to 
tiieir  judgment."  The  Commission  consisted  of  (1)  the  Hon'ble  H.  L.  Dampier, 
Member  oi  the  Board  of  Revenue  ;  (2)  the  Hon'ble  J.  0*Kinealy,  Legal  Remem- 
braacer;  (8)   Mr.   C.  D.   Field,  L.L.D.,  Judge    of    Burdwan,  on  special  duty; 
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(4)  H.L.  Harrison,  Secretary  to  the  Board  of  Revenue ;  and  (5)  Baboo  Brojendro  Knmar 
Seal,  Subordinate  Judge  of  the  24-Pergunnahs.  Mr.  A.  Mackenzie  was  subsequently 
added  to  the  Commission  on  the  2nd  December  1879,  and  Baboo  Peary  Mohan 
Mukerj^  and  Mohini  Mohan  Roy  on  the  15th  idem.  A  Rent  Committee  sat  under 
this  Commission  in  Behar  to  consider  the  question  of  the  Rent  Law  for  Behar.  The 
Commission  submitted  their  report^ with  their  Draft  Bill  on  the  19th  June  1880. 
This  Bill  is  known  as  the  Commission  Bill.  Considerable  difference  of  opinion 
prevailed,  especially  with  regard  to  the  changes  made  in  the  substantive  law,  and 
great  was  the  sensation  created.  Sir  Ashley  Eden,  therefore,  found  it  necessary  to 
place  Mr.  Reynolds,  a  Secretary  to  the  Bengal  Government,  and  a  Member  of  the 
Legislative  Council  of  the  Governor-General,  on  special  duty,  in  connection  with  the 
revision  of  the  Rent  Law,  with  instructions  to  visit  the  important  local  centres,  and  there 
to  confer  with  leading  official  and  non-official  persons  on  the  subject  of  the  Bill, 
to  receive  and  consider,  in  communication  with  the  Bengal  Government,  all  the 
various  reports  and  recommendations  that  might  come  to  hand,  and  to  prepare  a 
measure  embodying  the  ultimate  views  of  the  Local  Government.  Mr.  Reynolds 
submitted  his  Memorandum  on  the  Rent  Bill  on  the  18th  May  1881,  and  prepared  a 
Revised  Bill  jsyhich  was  settled  by  Sir  Ashley  Eden,  and  is  known  as  the  Bengal  Bill. 
This  third  Draft,  with  all  necessary  papers,  were  submitted  to  Her  Majesty's  Secretary 
of  State  for  India  by  the  Government  of  India  on  the  21st  March  1882,  but  the 
former  (Lord  Hartington)  disapproved  the  measure  on  many  material  points 
in  his  Despatch  of  the  17th  August  1882,  to  which  an  answer  was  sent  by  the 
Government  of  India  on  the  17th  October  1882.  The  Secretary  of  State,  by  a 
telegram  of  the  16tt  Decehiber  1882,  adhered  to  his  opinion,  but  granted  sanction 
to  the  introduction  of  the  measure  in  the  Legislative  Council.  The  Govern- 
ment of  India,  therefore,  by  a  telegram,  dated  the  22nd  December  1882,  promised 
to  recast  the  Bill  in  accordance  with  the  general  views  expressed  by  Lord  Hartington, 
and  to  introduce  the  Bill  into  the  Viceroy's  Council.  Thus  was  the  Bill  translated 
from  Bengal  into  the  India  Council.  There  also  we  had  three  Bills,  known  as 
the  Bengal  Tenancy  Bills.  Bill  No.  I  was  submitted  by  the  Select  Committee 
with  their  report  on  the  2nd  March  1883,  Bill  No.  II  on  the  Uth  March  1884, 
and  Bill  No.  Ill  on  the  12th  February  1885,  which  passed  into  an  Act  on  the 
14th  March  1885. 

Act  X  of  1859,  which  was  the  first  Act  passed  expressly  to  settle  the  relation 

. ,  of  landlord   and  tenant,  was  described  as  '*  an  Act  to  amend 

*^  *'  the  law   relating  to  the  recovery  of  rent  in  the  Presidency  of 

Fort   William  in   Bengal,"   and   Act  VIII  of  1869  (B.C.)  was  simply  "  an  Act 

to  amend  the  procedure  in  suits  between  landlords  and  tenants." 

Whereas  it  is   expedient  to  amend  and  consolidate  certain 
py,^^^j,ig  enactments  relating  to  the  law  of  landlord  and 

tenant  within  the  territories  imder  the  adminis- 
tration of  the  Lieutenant-Governor  of  Bengal :  It  is  hereby  enacted 
as  follows  : — 

The  preamble  of  Act  X  of  1859  ran  thus  :  "  "Whereas  it  is  expedient  to  re-enact 
^j,  .  with  certain  modifications  the  provisions  of  the  existing  law 

^   •  relative  to  the  rights  of  raiyats  with  respect  to  the  delivery 

of  pottas  and  the  occupancy  of  land,  to  the  prevention  of  illegal  exaction  and 
extortion  in  connection  with  demands  of  rent,  and  to  other  questions  connected  witli 
.the  same,  to  extend  the  jurisdiction  of  Collectors,  and  to  prescribe  rules  for  the 
trial  of  such  questions,  as  well  as  of  suits  for  the  recovery  of  arrears  of  rent,  and 
of  suits  arising  out  of  the  distraint  of  property  for  such  arrears,  and  to  amend  the 
law  relating  to  distraint  ;  it  is  enacted  as  follows."    Act  VIII  of  1869  (B.C.)  had  : 
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"  Whereas  it  is  expedient  to  amend  tlie  procedure  in  suits  between  landlords  and 
tenants  in  the  proyinces  subject  to  the  Lieutenant-Governor  of  Bengal ;  it  is  enacted 
as  foUpws." 

The  earliest  difi&CHlty  of  the  British  Government  was  how  to  secure  the  revenue 
-,, .  ^    .  -  of  the  State,  and  the  best  solution  of  it  that  oc<ilirred  to 

V^eetofLegulatian.       ^^^^  ^^    ^^^    making   of  a   Permanent   Settlement  with 

the  zemhidars.     The    rights   of  the   zemindars  ^d  their  liabilities  were,  therefore, 
properly  provided  for,  whQe   the   raiyats'   rights  were  left  to  custom.     But  imme- 
diately lifore  the   Permwient   Settlement    the    Court  of  Directors,   in  conveying 
instructions  to  the   Government  here,  wrote  :   "In   order  to  leave  no  room  for 
our  intentions  being  at  any  time  misunderstood,   we   direct  you  to  be    accurate   in 
terms    in    which  our  determination   is  announced.       •       •       •     You  will   in   a 
particular  manner  be  cautious   so  to  express   yourselves   as  to  have  no  ambiguity 
as  to   our  right  to  interfere,   from  time  to  time,  as  it  may  be  necessary,  for  the 
protection  of  the  raiyats  and  subordinate  landlords,  it  being  our  intention,  in   the 
whole  of  this  measure,   effectually  to  limit   our  own   demands,   but   not  to  depart 
from  our  inherent  right  as  sovereigns   of  being  the   guardians  and  protectors  of 
every  class  of  persons  living  under  our   Government."     In  conformity  with  these 
instructions,   an  article  to  the  following  effect  was  inserted  in  section  3  of  Regula- 
tion I  of  1793,  by  which  the  Permanent  Settlement  was  effected.    "  To  prevent  any 
misconstruction  of- the  foregoing  articles  ^(fixing  the  Government  revenue  for  ever) 
the  Governor-General  in  Council  thinks  it  necessary  to  make  the  following  declara- 
tions to  the  zemindars,   independent  taluqdars,  and  other  actual  proprietors  of  land. 
Firsi,  it  being  the  duty  of  the  rtfling  power  to  protect   all   classes   of  people,   and 
more  particularly  those  who,  from  their  situations,  are  most  helpless,  the  Governor- 
General  in  Council  will,  whenever  he  may  deem   it  proper,   enact   such   regulations 
as  he  may  think  necessary  for  the  protection  and  welfare  of  the  dependant  taluqdars, 
raiyats  and  other  cultivators  of  the  soil ;   and   no   zemindar,   independent  taluqdar, 
OT  other  actual  proprietor  of  land,  shall   be  entitled  on  this  account  to  make  any 
objection  to  the  discharge  of  the   fixed   assessment  which  they  have  respectively 
agreed  to  pay."    Again  it  was  enacted  by  section  67  of  Regulation  VIII  of  1793 
that  proprietors  should  be  bound  by  the  restrictions  in  their  kabuliyats,  and  the  9th  of 
these  restrictions,  as  stated  by  flarington  (Vol.  II,  p.  255)  was  "that  implicit  obedience 
be  shown  to  all  regulations  which  have  been,  or  may   be  prescribed   by   Government 
oonceming    the   rents   of  the   raiyats,  and  the  collections  from  under-tenants  and 
i^ents  of  every  description,  as   well   as   from  all   other  persons  whatever."     These 
provisions    remained   a  dead  letter,  and  the  Government  redeemed  their  pledges  for 
the  first  time  by  Act  X  of  1859.     That  Act  was  therefore  both   an  amending  and 
consolidating  Act,  while  Act  VIII   of  1869    (B.C.)  was  simply  a  re-enactment  of 
Act  X  of  1859  with  the  procedure  sections   struck  oS.     The  object  of  Act   X   of 
1859   was   to   re-enact  the  provisions  of  the  existing  laws  relative  to  the  rights  of 
raiyats,  and  not  in  any  way  to  destroy  them.     If,  therefore,  a  person  had  a  gorabundi 
tenure  before   the  passing  of  that  enactment,  the  enactment  of  that  Act  in  no  wise 
deprived  him  of  his  rights — ^er  Kemp,  J.,   in   Sajah   Leelanund  Sing  v.  I^irput 
Mahton,  17  W.  R.,  306.     The  present  Act  purports  to  be  more  extensive,  and  in  the 
W<adB  of  the  Governor-General,  the  Bill  upon  which  it  was  developed  was  a  "  Bill  for 
the  restoration  rather  than  for  the  redistribution  of  property." 

The   Select  Committee,  in  para.   9   of  their  Report  on  Bill  No.  I,  observe : 

"  Before  proceeding  to  give  explanations  usual  in  a  statement 

O^et  (^the  Act,  of  this  description,  it  should   be  mentioned  first  that  these 

explanations  will,  as  far  as  possible,  be  confined  to  points  oh 

v&ich  it  is  proposed  to  alter  the  existing  law  ;  and,  secondly,  that  the  Bill  is  no  more 

Uma  it  purports  to   be,   namely,  a   Bill  to  amend  and  consolidate  existing  enact- 
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The   Act/  though   it  parports   to  amend   and   consolidate  certain  enactments 
relating  to   the  law   of  landlord   and  tenant  onlj,  proTides 
Aff^ml^^^t^  ifnd/Jl^d    ^^^  ^^^  certain  cases  in  which  the  relationship   of    landlord 
andtmant.  ^  '^      ®^^  tenant  is  impeached,  or  does  not  exist,  viVffl  section  149. 

Some  of  the  provisions  go  beyond  the  existing  law,  vide 
Chapter  IX,  Improvements.  Mainly,  however,  the  Act  should  be  considered  as 
only  applying  to  suits  between  landlords  and  tenants.  The  Court  must,  therefore, 
in  a  disputed  case  determine  judicially  the  fact  of  the  existence  or  the  non-existence 
of  the  relations  of  landlord  and  tenant  before  it  can  decide  whether  it  has  juris- 
diction under  the  Act  or  not — Huree  Fersad  Afalee  v.  Koonjo  Behari  Shaha^  Marsh., 
99  ;  W.  K.,  F.  B„  29  ;  1  Hay,  288.  A  raiyat,  therefore,  cannot  sue  for  a  potta 
when  he  is  out  of  possession,  for  then  the  relationship  of  landlord  and  tenant  does 
not  exist — Bharut  Chander  Sen  v,  Oseemudiny  6  W.  R.,  (Act  X),  56  ;  Madhu 
Bass  V.  Shah  JBabu  Bonwuri  Lai,  2  Board's  Rep.,  92,  Nor  will  a  suit  for  kabuliyat 
lie  unless  the  plaintiff  shows  that  the  relationship  of  landlord  and  tenant  subsists 
between  himself  and  the  defendant.  He  cannot  compel  a  trespasser  to  execute 
a  kabuliyat  and  become  his  tenant — Mohunt  Jalha  v.  Koylas  Chunder  Dejf,  10 
W.  E.,  407.  Act  X  of  1859  did  not  empower  a  Collector  to  try  questions  relating  to 
land  depending  on  equitable  rights  or  liabilities  arising  from 
A^^xITissb'** ^^^^  circumstances  other  than  those  of  the  relationship  of  landlord 
*  and  tenant,  e.y.,  whether  under  particular  circumstances,  other 

persons  than  the  actual  tenants  of  the  land  might  not,  according  to  the  rules  of  equity, 
be  liable  to  pay  the  rent  of  that  land — Prosunno  Kumar  Pal  Chowdry  v.  Koylash 
Chundra  Pal  Ghowdry  and  others,  8  W.  R.,  F.  B.,  428  ;  Preonafh  Chowdry  v.  Bepm 
Behari  Chukravarti,  11  W.  R.,  120;  Kishen  Buiti  Misrain  v.  Mr.  B.  L. 
Mickey,  11  W.  K.,  406  ;  Prosunno  Kumar  Pal  Chowdry  v.  Mudun  Mohan  Pal 
Chowdry,  13  W.  R.,  890  ;  Kalinath  Banerji  v.  Mahomed  Rossein  and  others,  Id,, 
469.  In  Benin  Behari  Chowdry  v.  Bam  Ohundra  Roy  and  others,  14  W.  R., 
12,  it  was  held  (Norman,  J.,  dissentiente  and  overruling  11  W.  R.,  p.  120,  so  far 
as  this  point  went)  that  the  Collector  was  fully  competent  to  hear  and  determine 
the  suit  as  one  of  a  very  large  class  which  the  Revenue  Courts  are  trying  daily, 
in  which  either  landlord  or  tenant  is  a  benami-holder,  the  name  used  not  being 
that  of  real  contracting  party.  But  an  action  for  rent  does  not  lie  against  a  person 
said  or  shown  to  be  in  possession  of  a  tenure  which  is  written  in  the  books  of 
the  zemindar  in  the  name  of  a  different  person,  unless  there  is  a  contract  for  rent, 
express  or  implied — Eshan  Chunder  Ohosal  v.  Burnomayi  Dasi,  16  W.  R.,  233 
{per  Norman,  C.J.)  In  a  suit  for  arrears  of  rent  under  Act  X  of  1859,  where 
defendant,  admitting  plaintiff's  interest  in  the  land,  alleged  that  it  was  ijmalee 
property  of  himself  and  the  plaintiff,  the  Revenue  Court  dismissed  the  suit  on 
the  ground  that  it  had  no  jurisdiction.  The  Judge  in  appeal  reversed  the  decision 
and  gave  plaintiff  a  decree.  It  was  held  that,  even  If  the  Judge  had  gone  simply 
into  the  question  of  title,  and  decided  whether  the  estate  was  joint  or  separate,  and 
on  that  decision  had  based  a  decree  with  reference  to  the  rent,  he  would  not  have 
been  wrong — Mohesh  Dutt  v.  Bahu  Begnarain  Sing,  16  W.  R.,  82,  The  Revenue 
Courts  were  held  not  competent  to  try  a  question  of  benami  and  equitable  liability 
arising  out  of  a  suit  for  rent  where  the  relation  of  landlord  and  tenant  was 
clearly  and  distinctly  denied — Hurish  Chunder  Roy  v.  Purno  Sundari  Dehee,  18 
W.  R.,  36  and  125.  Where  it  is  difficult  to  ascertain  what  the  true  position  of 
the  plaintiff  and  the  defendant  is.  Courts  of  Justice  have  no  power  to  settle  the 
rate  of  rent  for  future  years  between  the  occupier  of  the  land  and  the  owner — Madhu 
Sudan  Roy  v.  Sreepati  Bhattacharjee,  26  W.  R.,  488.  A  Collector  in  his  exe- 
cutive capacity  can  assess  future  rents  on  certain  tenures,  and  this  decision  seems 
to    mean    that    no    similar    authority    rests    in    law  Courts.     In  a    suit  for  rent 
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the  Court  is  not  precluded  from  going  into  tlie  real  question  between   the  parties^ 
and  determining   whether  the   defendant  had    ceased  to  be 
Ctwil  Courts,  liable  as  a  tenant,    and  had  become  in  fact  the  proprietor 

of  the  land,  so  that  the  tenancy  merged  in  his  higher  right — Raj  Kithen 
Mukerji  t.  Eadha  Madhuh  Ealdar,  21  W.  E.,  349.  Questions  of  title  may 
require  to  be  incidentally  pronounced  upon  in  a  rent  suit  ;  but  the  enquiry 
must  be  restricted  to  the  purposes  of  the  suit,*  and  the  result  cannot  affect  or 
bar  any  subsequent  decision  as  to  such  title  in  a  regular  suit — Mwsamnt  Indurhati 
Koer  V.  Sheik  Mahbuh  AU,  ticcadar,  24  W.  R.,  44.  The  Civil  Court  has  juris- 
diction in  a  suit  for  ejectment  in  which  the  plaintiff  expressly  denies  the  existence 
of  the  relation  of  landlord  and  tenant,  and  treats  the  defendant  as  a  tres- 
passer—2  W.  R.,  (Act  X),  4;  4  W.  R.,  (Act  X),  16.  A  landlord  cannot  get 
rid  of  the  jurisdiction  of  the  Revenue  Courts  by  merely  refusing  to  take  rent 
from  the  tenant  or  to  acknowledge  his  rights— 2  W.  R,,  (Act  X),  3.  In 
determining  whether  a  suit  is  cognizable  by  the  Revenue  or  the  Civil  Court, 
respect  must  be  had  to  the  plaintiff^s  allegation,  and  not  to  the  defendant's  plea — 
Messrs.  Robert  Watson  i[  Co.  v.  Mr.  Hedge  and  others^  Sp.  W.  R.,  Act  X,  25  ; 
Nobin  Chundra  Boy  Chowdry  v.  Bhowani  Persad  Das  and  others. 

One  who  holds   and   cultivates   another's  land   is  that   other's  tenant,  and  is 
Wh&re  the  relation-     bound  to  pay    him  a  fair  rent  and  give  him   a   kabuliyat. 
ship   of  landloi'd   and     "  We  think,"   observes    Steer,    J.,   in   Nityanund  Qhose  v. 
tenant  exists.  Kishen  Eishore,  Sp.  W.  R.,  Act  X,   82,   "  that  though   by 

the  law  of  landlord  and  tenant,  as  applied  in  England,  a  person  who  takes  and 
cultivates  the  lands  of  another  (there  being  no  express  permission  to  cultivate 
on  the  side  of  the  landlord,  nor  any  express  condition  to  pay  rent  on  the  part  - 
of  the  cultivator)  would  not  be  allowed  to  be  regarded  as  a  tenant,  but  treated 
as  a  mere  trespasser,  the  peculiar  circumstances  of  this  country  preclude  the 
applicability  of  the  technical  doctrine  of  the  English  law  of  landlord  and  tenant 
to  such  a  case.  Here  it  is  a  very  usual  thing  for  a  man  to  squat  on  a 
piece  of  land,  or  to  take  into  cultivation  an  unoccupied  or  waste  piece  of  land. 
Tenancy,  in  a  great  many  districts  in  Bengal,  commences  in  this  way,  and 
where  it  does  so  commence,  it  is  presumed  that  the  cultivator  cultivates  by 
the  permission  of  the  landlord,  and  is  under  obligation  to  his  landlord  to 
pay  him  a  fair  rent,  when  the  latter  may  choose  to  demand  it.  Thus,  the 
established  usage  of  the  country  regards  these  parties  as  landlord  and  tenant, 
and  unless  the  landlord  chooses  thus  to  treat  him,  the  cultivator  is  not 
regarded  as  he  would  be  by  the  law  as  administered  in  England  as  a  trespasser 
but  as  a  tenant,  and  he  would  be  so,  although  he  may  never  have  expressly 
acknowledged  the  landlord's  right,  or  entered  into  any  express  contract  with  him 
for  the  payment  of  rent.  If  he  chooses  to  cultivate  the  zemindar's  lands  and  the 
zemindar  lets  him,  there  is  an  implied  contract  between  them  creating  a  relationship 
of  landlord  and  tenant.  Therefore  we  think  that,  under  the  circumstances  of  the 
case,  where  the  defendant  avowedly  holds  and  cultivates  the  plaintiff's  lands, 
he  is,  by  the  universal  custom  of  the  country,  the  plaintiff's  tenant,  and  while  so 
holding  and  cultivating,  is  bound  to  pay  him  a  fair  rent,  and  to  give  him  a 
•  kabuliyat."  A  decree  of  a  Civil  Court  in  a  suit  (the  plaint  of  which  referred  to  section 
30  of  Regulation  II  of  1819,  and  section  10  of  Regulation  XIX  of  1793)  which 
declared  the  right  of  the  zemindar  to  assess  rent  on  land  not  proved  to  have 
been  held  under  a  grant  prior  to  1st  December  1790,  is  sufficient  to  establish  the 
relationship  of  landlord  and  tenant  between  the  zemindars  and  the  party  against 
whom  the  right  of  assessment  was  declared — Srimati  Soudamini  Labia  v.  iSarup 
Chundra  Boy,  8  B.  L.  R.,  App.  82  ;  17  W.  R.,  863.  There  may  not  be  an 
Express  agreement  between  the  parties  to  pay  rent ;  and  where  a  party  occupies 
land  within  a  zemindari  as   a  tenant-at-will  on  terms  of  paying  rent,  a  purchaser 
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of  the  zemindari  would  hsTe  a  right  after  his  purchase  to  treat  him  as  a  tenant— 
Ouru  Frosunna  Banerjee  v.  8ree  Qopol  Chowdhry  and  others,  20  W.  R.,  99. 
Parties  in  possession  make  themselves  tenants  by  use  and  occupation,  and  may 
be  sued  for  rent,  even  though  not  registered  by  the  zemindar — Manee  Ldlan  Moni 
and  another  y.  Sonamani  Debt  and  othersy  22  W.  R.,  834.  A  decree  which 
directs  that  a  kabulijat  shall  be  giyen  by  defendant  at  a  obtain  rent,  amounts  to 
an  adjudication  that  the  relatioi^  of  landlord  and  tenant  subsists  between  the 
parties— ifiis*^.  Sharuf  Jan  v.  Fateh  All  and  others^  22  W.  R.,  389.  The  word 
projah  does  not  define  the  status  of  a  tenant.  "  In  great  many  cases,"  observes 
Markby,  J,,  **  which  have  been  brfore  us  lately,  in  which  a  question  has  arisen 
whether  the  person  who  is  called  projah  is  a  raiyat  or  not,  it  has  been  uniformly 
held — and  we  may  say  without  any  objection  on  the  part  of  any  one — that  the  word 
projah  is  not  a  word  which  defines  accurately  in  any  way  the  status  of  a  tenant" — 
Kedarnath  Mitter  v.  Sookoomari  Debia,  22  W.  R.,  898.  A  purchaser  of  land 
is  bound  by  a  contract  between  his  vendor  and  a  tenant,  which  is  secured  by  the 
rent  of  the  land  remaining  in  the  hands  of  such  tenant,  the  contract  being  in  the 
nature  of  an  assessment  of  rent  of  the  property  sold — Ohuraman  Sinyh  and  another 
V.  MussL  Fatoo  Koer  and  oihen,  24  W.  R.,  68. 

A  landowner  who,  after  the  expiration  of  a  lease,  continues  to  receive  rent  for 
a  fresh  period,  and  suffers  the  tenant  to  occupy,  must  be  considered  to  have 
acquiesc^  in  the  tenant  continuing  to  hold  upon  the  terms  of  the  original  lease, 
i.e.,  as  tenant  from  year  to  year,  and  cannot  turn  out  the  tenant  or  treat  him  as 
a  trespasser,  without  giving  him  a  reasonable  notice  to  quit — Ram  Khelawan  Singh 
v.  MusbL  Soondra  and  otiters,  7  W.  R.,  152  ;  Jumail  Ali  Shah  v.  Ohowdry 
Chutturdhare  Sahi  and  others,  16  W.  R.,  185  ;  C.  Q,  D,  Betts  and  others  v.  Jamie 
Sheik,  23  W.  R.,  271  ;  Sadhoo  Jha  v.  Bhupawan  TIpadhya  and  others,  5  W.  R., 
Act  X,  17  ;  Ooma  Loohan  Majumdar  v.  Nityechand  Foddar  and  another,  14 
W.  R.,  467.  But  to  justify  a  holding  after  the  expiry  of  the  lease,  a  direct 
consent  on  the  part  of  the  landlord  is  requisite  ;  otherwise  the  tenant  will  be 
regarded  as  a  trespasser  and  be  liable  to  damages — 4  W.  R.,  4  ;  Mr,  M,  H,  Qale 
v.  Maharani  Sreemuty  and  another,  16  W.  R.,  133.  A  condition  in  a  lease 
allowing  a  tenant  to  hold  on  after  expiry,  till  a  new  arrangement  is  made,  does 
not  entitle  the  tenant  to  claim  a  fresh  arrangement  with  the  zemindar  direct — 
1  W.  R ,  250.  A  tenant,  who  holds  over  after  the  expiration  of  a  lease,  does 
so  on  the  same  rent  and  terms  as  before,  until  a  fresh  settlement  is  come  to — 
Sheik  Enayutullah  and  others  v.  Sheik  Elaheebuksh  and  others,  Sp.  W.  R.,  Act 
X,  42  ;  Tara  Ghundra  Banerji  v.  Ameer  Mundle  and  others,  22  W.  R.,  894. 
Where  a  tenant  who  has  a  lease  for  one  year  holds  over  after  the  expiry  of  his 
lease,  and  is  not  in  the  ppsition  of  a  trespasser,  it  must  be  presumed  that  he  has 
continued  to  hold  on  the  same  terms  as  those  on  which  he  held  in  the  first  year 
of  his  term — Srimati  Altab  Bibi  v.  Joogul  Mundle,  25  W.  R.,  234  ;  Sheo  Sahai 
Sing  V.  Beohan  Sing  and  others,  22  W.  R.,  31.  A  by  permitting  B  to  build  a 
hdut  on  his  land,  impliedly  admits  lum  as  his  tenant,  and  can  claim  rent  from  him, 
but  not  a  share  of  the  profits— W.  R.,  Sp.,  165.  A  zemindar  by  taking  the 
deposited  rent  of  the  plaintiff^s  purchased  lands,  admits  his  status  as  purchaser 
from  former  raiyats  ;  and  as  this  payment  was  made  long  before  the  zemindar  . 
sued  those  raiyats  for  enhanced  rent,  the  decree  obtained  by  him  in  that  suit 
must  have  been  collusive — Oudadhur  Banerji  v.  Khetra  Mohun  Surma  and  others, 
7  W.  R.,  460.  A  landlord  by  taking  rent  from  a  party  and  suing  him  for 
arrears  of  his  predecessor's  rent,  acknowledges  him  as  his  tenant — Oazi  Syed 
Mahomed  Azmul  and  others  v.  Ohundilal  Fanda  and  others,  7  W.  R.,  250. 
A  party  in  possession,  and  receiving  from  the  occupant  raiyat  the  entire  rent  payable 
for  the  land,  has  a  right  to  claim  rent  from  the  raiyat  as  his  personal  tenant  apart 
'from  any  title  to  the  property — Bhyro   Sing  v.    Bajah   Lelanund  Sing  fiahadur, 
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21  W.  R.,  153.  In  India  the  doctrine  '*  once  a  tenant  always  a  tenant"  holds  good, 
and  land  which  is  admitted  to  have  been  within  the  estate  of  a  proprietor,  can,  by 
no  successful  fraud  or  by  omission  of  a  legal  obligation  on  the  part  of  the  tenant 
{e.g.,  non-payment  of  rent)  convert  a  tenant's  right  into  a  right  of  ownership^ 
2  Hay's  Reports,  4.  So  long  as  the  relation  of  landlord  and  tenant  exists,  the  mere 
omission,  by  the  tenant  to  pay  rent  does  not  constitute  an  adverse  possession 
so  as  to  make  limitation  applicable — Trailohya  ^arini  Dasia  v.  Mohim  Ckundra 
Mnttuky  7  W.  R.,  400 ;  Mr.  C.  1.  Davis  v.  Eazee  Abdul  Earned,  8  W.  R.,  55  ; 
Haradhun  Muduk  v.  Dinobundhoo  Afajumdar,  25  W.  R.,  819.  As  a  general  rule, 
when  a  person  takes  land  from  another  and  pays  rent  to  him,  he  cannot  deny  the 
title  of  his  landlord  ;  but  he  is  not  precluded  or  estopped  from  proving,  when 
sued  for  rent,  that  that  title  has  expired.  But  he  is  not  warranted  in  refusing 
to  pay  rent  simply  on  the  apprehension  that  he  may  be  called  on  to  pay  rent  by  a 
party  who  i3  said  to  have  obtained  a  decree  against  the  landlord.  Even  if  a  decree  has 
been  passed  against  the  person  from  whom  the  landlord  derives  his  title,  he  is 
entitled  to  recover  his  rent  until  the  decree  is  put  in  force — Jlietsrs,  Bum  ir  Co 
y.  Buiho  Moyee  Dossee,  14  W.  K.,  85  ;  Sheik  Wallah  Ali  v.  Sheik  Oholamgoui, 
19  W.  R.,  214  ;  Haradhun  JUuduk  v.  Dinohundhu  Ilajumdar,  25^  W.  R.,  319. 
A  lessee  is  bound  to  pay  to  the  lessor  the  rents  reserved  in  the  lease,  as*  long  as  the 
Relationship  of  landlord  and  tenant  subsists.  A  tenant  denying  the  landlord's 
claim  must  show  that  the  relationship  has  terminated — M&hun  Hahio  v.  Meer 
Skumsul  Booda,  21  W.  R.,  5  ;  vide  also  section  116  of  the  Evidence  Act.  When 
the  relationship  of  landlord  and  tenant  has  once  been  proved  to  exist,  the  mere 
non-payment  of  rent,  though  for  many  years,  is  not  sufficient  to  show  that  the 
relationship  has  ceased,  and  a  tenant  who  is  sued  for  rent,  and  contends  that  such 
relationship  has  ceased,  is  bound  to  prove  the  fact  by  some  affirmative  proof,  and 
more  specially  so  when  he  does  not  expressly  deny  that  he  still  continues  to  hold  the 
land  in  question  in  the  suit — Bungolal  Mundtd  v.  Abdul  Quffhor  ir  otheriy  4 1.  L.  R., 
Cal.,  814,  Plaintiffs  alleging  that  S,  throuprh  whom  they  claimed,  had  given 
B,  who  was  represented  by  defendants  in  July  1825,  the  lease  of  a  certain  house. on 
the  condition  that  B  should  pay  a  certain  annual  rent  for  such  house,  and  if  he  failed 
to  pay  such  rent,  that  he  snould  vacate  the  house,  such  condition  being  contained 
in  a  Jeeraianama  executed  by  B  in  S's  favor,  sued  defendants  for  the  rent  of  such 
house  for  two  years,  and  for  possession  of  the  same,  alleging  the  breach  of  such 
conditioti,  Held  that,  supposing  that  a  tenancy  had  arisen  in  the  manner  alleged,  the 
mere  non-payment  of  rent  by  the  defendants  for  twelve  years  prior  to  the  institution 
of  the  suit  would  not  suffice  to  establish  that  the  tenancy  had  determined,  and  that 
the  defendant  had  obtained  a  title  by  adverse  possession,  so  as  to  defeat  the  claim  ; 
for  if  once  the  relation  of  landlord  and  tenant  were  established,  it  was  for  the  defen- 
dants to  prove  its  determination  by  affirmative  proof  over  and  above  the  mere  failure  to 
pay  rent — I.  L.  R.,  2  All.,  F.  B.,  517.  In  a  suit  for  rent  where  plaintiff  sues  as 
adopted  son  of  the  deceased  landlord,  and  defendant,  being  the  adopted  son  of  the 
deceased  tenant,  denies  the  relationship  of  landlord  and  tenant  between  them,  it  was 
held  that  plaintiff's  adoption  having  been  declared  by  a  competent  Court,  the  mere  fact 
of  an  appeal  to  the  Privy  Council  did  not  alter  the  position  of  the  parties,  and  that 
the  fact  of  plaintiff  not  having  received  rent  for  many  years,  and  having  tried  to  eject 
defendant,  did  not  alter  the  relationship  of  landlord  and  tenant — Buronath  Boy 
Chowdhry  v.  Goluknaih  Chowdhry,  19  W.  R.,  18.  The  dispossession  of  a  tenant  by 
a  third  party  will  not  relieve  the  former  from  liability  to  pay  rent  to  the  landlord  ; 
but  if  the  landlord  dispossesses  the  tenant,  he  cannot  claim  rent  for  the  period  duriag 
which  he  kept  the  tenant  out  of  possession — 2  Hay's  Report,  524,  591.  The  pay- 
ment of  rent  by  defendant  to  a  third  party,  under  a  deed  of  assignment  from 
plaintiff's  father,  does  not  prove  that  the  relation  of  landlord  and  tenant  did  not 
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exist  between  plaintiff  and  defendant — KrUtadhun  Pundit  t.  JUahomed  Nuhee 
Kotowaly  10  W,  R.,  495.  The  mere  denial  by  the  tenant  of  the  landlord's  right 
does  not  put  an  end  to  the  relation  of  landlord  and  tenant,  so  as  to  enable  the 
tenant  is  treat  his  possession  as  adverse  to  his  landlord — Bojnarain  Butt  S[  other* 
V.  Oournarain  Dasi  ir  othert,  6  W.  R.,  215.  Nor  is  it  settled  law  that  snch  denial 
works  a  forfeiture  of  the  tenancy — Mahomed  BaHroolfah  Bhoonin  v.  Ahmed  Ali^ 
22  W.  R.,  448  ;  Sreemutfy  AK^lya  Dehia  y.  Bhyroh  Chundra  Fatra,  25  W.  R., 
147.  A  tenant's  statement  that  he  has  a  good  title  as  against  a  person  alleging 
himself  to  be  the  assignee  of  the  original  landlord,  does  not  constitute  a  forfeiture 
of  the  tenure  in  favor  of  the  landlord  or  warrant  the  latter  in  suing  for  khaa 
possession — Doorga  Krishna  Boy  v.  Sree  Banoo  Luttrah  Sf  others,  18  W.  R.,  465. 
In  all  these  cases,  however,  it  seems  to  have  been  assumed  that  the  law  here  allows 
forfeiture.  In  Sutyabhama  Dassee  v.  Krltna  Ohunder  Chatterjee,  I.  L.  R.,  6  Cal.,  55, 
Garth,  C.  J.,  observed  :  "  The  rule  of  English  law  is  that  where  by  matter  of  record, 
a  tenant  disclaims  his  landlord's  title,  and  sets  up  an  adverse  title  in  himself 
or  in  some  third  party,  he  thereby  forfeits  his  tenancy.  But  without  laying 
down  any  absolute  rule  here  with  regard  to  forfeiture  in  such  cases,  we  think 
we  are  clearly  justified  in  a  case  of  this  kind  in  refusing  to  allow  defendants  to 
change  the  Vhole  nature  of  their  defence  at  the  last  moment,  and  to  set  up  in 
a  Court  of  Appeal  a  plea  which  they  had  directly  and  fraudulently  repudiated  in 
the  Court  below."  A,  a  raiyat  with  rights  of  occupancy,  in  a  rent  suit  brought 
against  him  by  B,  the  purchaser  of  an  Aima  mehaly  denied  the  existence  of  the 
relationship  of  landlord  and  tenant  between  himself  and  B,  on  the  ground  that 
the  lands  occupied  by  him  were  not  included  in  the  Aima  mehal  purchased  by  B. 
B's  rent  suit  having  been  dismissed  for  failure  of  evidence  on  this  point,  B  after- 
wards brought  a  regular  suit  to  evict  A  and  for  mesne  profits.  It  was  held  that 
A,  by  denying  the  title  of  B  in  the  rent  suit,  thereby  forfeited  his  rights  of 
occupancy,  and  became  liable  to  eviction— If o^ti^aruJJtn  v.  Gohind  Chunder  Nundiy 
I.  L.  R.,  6  Cal.,  436.  ''We  may  observe,"  said  Tottenham,  J.,  "that  the 
doctrine  of  forfeiture  is  not  entirely  unknown  to  the  law  of  landlord  and  tenant 
in  Bengal,  for  section  85  of  the  Bengal  Act  VIII  of  1869  distinctly  provides  for  it  in 
the  event  of  the  Collector  being  unable,  from  the  non-attendance  of  persons 
holding  tenures  and  undertenures,  to  ascertain  them  at  the  measurement  of  any 
lands  under  that  section."  In  a  suit  brought  to  recover  rent  in  1877,  the  defen- 
dant set  up  his  lakheraj  title  ;  this  suit  was  dismissed.  In  1880,  in  a  suit 
brought  by  the  same  plaintiff  to  obtain  hhag  possession  of  the  land  in  question  j 
in  the  former  suit,  against  the  same  defendant  and  three  others  claiming  under  \ 
the  same  title  as  himself,  the  defence  that  the  land  was  lakheraj  was  set  up 
by  all.  It  was  held  that  the  case  fell  within  the  principles  of  the  case  of  8atya^ 
hhama  Da$i  v.  Krishna  Chundra  Chatterjee,  and  that  the  plaintiff,  who  had  success- 
fully proved  that  he  had  collected  rents  from  the  predecessors  of  the  defendants, 
were  entitled  to  evict  them  as  trespassers  on  their  failure  to  prove  their  lakheraj 
title— i«A<in  Ohundra  Chattapadhya  v.  Shama  Chum  Dutt,  I.  L.  R.,  10  Cal., 
41.  **  No  doubt,"  observes  IToms,  J.,  "there  are  various  rulings  of  this  Court 
on  this  point,  but  it  seems  to  us  that  the  weight  of  authority  is  in  favor  of  the 
view  that  when  a  tenant  directly  repudiates  the  relation  of  landlord  and  tenant  • 
and  sets  up  an  adverse  title  in  himself ,  the  landlord  is  entitled  to  take  possession / 
of  the  land,  irrespective  of  the  period  during  which  the  tenant  may  have  been/ 
in  possession" — 8humiher  AH  and  another  v.  Doya  Bihiy  8  C.  L.  R.,  150. 

•  If  a  tenant  encroaches,  the  presumption  is  that  he  does  so  for  the  benefit  of 
the  landlord — 2  Hay's  Reports,  560.  An  eop  parte  decree  for  rent  is  good  evidence 
of  the  relationship  of  landlord  and  tenant — i£r.  O,  Toomy  v.  Dharrup  Sing  and 
otheri,  12  W.  R.,  473. 
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A  tenant's  mere  statement  of  willingness  to  pay  rent  is  not  sufficient  to 
constitute  the  relation  of  landlord  and  tenant — Messrs, 
Where  the  relation'  fp,  Lyons  and  others  v.  Mr.  C.  O.  D.  Beits  and  others,  13 
fZ:L'r:treLt:'^  W.R  94.  mere  the  plaintiff  and  defendant  both  held 
pottas  from  the  same  zemmdars,  but  the  plamtiff  s  potta 
which  ia  of  a  later  date  is  for  a  moorfut  which  includes  the  land  for  which  the  defen- 
dant holds  a  lease,  plaintiff's  lease  does  not  make  him  defendant's  landlord — 
Kalam  Shaik  v.  Fanchu  Mundle,  11  W.  R.,  128  ;  3  B.  L.  E.,  A.  C.,  253.  An 
alluvial  formation  accreted  to  a  raiyat's  jote  and  the  proprietory  right  in  the  accre- 
tion was  claimed  by  the  Government  on  one  hand  and  the  neighbouring  zemindar 
on  the  other.  The  raiyat  held  his  jote  under  Government,  but  wishing  apparently 
to  make  sure  of  the  land  whichever  way  matters  turn  out,  he  sued  the  landlord 
for  a  potta.  The  Court,  however,  held  that  the  suit  was  not  maintainable.  "  Section 
2  of  Act  X  of  1859,  "  observed  Peacock,  C.  J.,  "  enacts  that  every  raiyat  shall  be 
entitled  to  receive  a  potta  from  the  person  to  whom  the  rent  of  land  held  or  culti- 
vated by  him  is  payable.  In  this  case  the  rent  of  the  jote  is  payable  to  Govern- 
ment, and  as  the  accretion  was  to  the  jote,  the  plaintiff  has  no  right  to  demand 
a  potta  from  the  zemindar  or  his  ijaradar.  He  is  not  the  raiyat  of  Jihe  zemindar 
or  his  ijaradar,  nor  is  rent  payable  by  him  to  the  zemindar  or  his  ijaradar  for 
accretion" — Oamphell  v.  Krishna  Dhun  Audhihari,  Marsh's  Reports,  67.  Under 
the  provisions  of  Regulation  V  of  1799,  section  5,  and  Regulation  V  of  1827, 
section  3,  the  Collector  took  charge  of  a  sub-tenure  as  administrator  of  a  deceased 
person  to  whom  the  sub-tenure  belonged  ;  it  was  held  he  was  in  no  sense  the  tenant 
of  the  superior  landlord,  and  consequently  no  suit  for  rent  will  lie  against  him; — Oo/- 
lector  of  Bogra  v.  Dwarkanath  Biswas,  4  B.  L.  R.,  App.,  80  ;  13  W.  R.,  194. 
Where  the  lands  in  question  had  been  declared  in  a  previous  litigation  between  the 
parties  to  hemal  lands  of  the  plaintiff's  zemindari,  wrongfully  held  by  the  defendant 
under  an  invalid  lakheraj  title,  it  was  held  that  such  fact  was  not  sufficient  to 
convert  the  defendant  into  a  tenant  of  the  plaintiff — Soudamini  Dabia  v.  Mohesh 
Chunder  Mukerji,  19  W.  R.,  262.  Where  a  putnidar  and  his  tenants  were 
defendants  in  a  suit  brought  by  the  zemindar  for  setting  aside  the  putni,  and 
both  were  by  decree  made  liable  for  the  mesne  profits  which  the  tenant  eventually 
paid  out  of  his  own  pocket,  it  was  held  that  the  effect  was  to  cancel  all  relation  of 
landlord  and  tenant  between  the  putnidar  and  his  tenant,  and  to  give  the  tenant 
a  right  to  receive  back  what  he  had  paid — Bahhal  Moni  Dasi  and  others  v. 
Brajendra  Gopal  Boy  and  another,  23  W.  R.,  303.  Where  A  holds  under  B's 
tenant,  his  possession  is  not  adverse  to  B,  and  if  he  continues  to  hold,  the  pre- 
sumption is  that  he  holds  as  before.  If  setting  up  a  title  to  any  portion  of  the 
property,  he  obtains  a  decree  against  B's  alleged  tenant,  this  will  give  a  cause 
of  action  against  A — Bungsaraj  Ghorhta  Qhosal  v.  Mohunt  Megh  Lai  Puree  Gorain 
and  others,  20  W.  R.,  395. 

A  tenancy  created  by  express  contract  between  Hindus  at  Calcutta  is  within 
the  words  of  contract  and  dealing  between  party  and  party  in  21  Geo.  Ill,  c.  70, 
8.  17,  and  the  right  of  the  parties  and  the  incidents  of  the  tenancy  must  be 
governed  by  Hindu  law — Rusiklal  Muduk  v.  Lokenath  Eurmakar^  5  I.  L.  R., 
Cal.  688. 
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CHAPTER  I. 
Pbeliminary. 

Short  title  ^'     ^^^'    "^^^^    ^^^   J^^^    ^    Called  the 

Bengal  Tenancy  Act,  1885* 

(2).     It  shall  come  into  force  on  such  date  (hereinafter  called 

the  commencement  of  this  Act)  as   the   Local 

ommencemen .  Government,  with  the  previous  sanction  of  the 

Governor-General  in  Council,  may,  by  notification  in  the    local 

official  Gazette,  appoint  in  this  behalf. 

(3).  It  shall  extend  by  its  own  operation  to  all  the  territories 
for  the  time  being  under  the  administration  of 
Local  extent.  ^j^^  Lieutenant-Governor  of  Baigal,   except  the 

town  of  Calcutta,  the  division  of  Orissa,  and  the  scheduled 
districts  specified  in  the  third  part  of  the  first  schedule  of  the 
Scheduled  Districts  Act,  1874  ;  and  the  Local  Government  may, 
with  the  previous  sanction  of  the  Governor-General  in  Council,  by 
notification  in  the  local  official  Gazette,  extend  the  whole  or  any 
portion  of  this  Act  to  the  division  of  Orissa  or  any  part  thereof. 

Subsection  {!)  :— Act  VIII  of  1869  (B.C.)  was  christened  "The  Landlord 
and  Tenant  Procedure  Act,  1869,"  by  section  111  of  that  Act. 

Suh-iection  (2)  : — Vide  notes  under  sub-section  (1)  of  section  (2), 
Previous    to   1884,    when   the    Legislative     Council    of    India    came    into 
The  sanction  of  the    existence  under  8  and   4  Will.   IV,   Cap.   85,  each  Presi- 
Oovemor-Oeneral       in     dency    Government    had    power    for    itself   to  enact    what 
Council,  ^ere   called   Regulations  ;  but  in  that   year  this  legislative 

power  ceased,  and  until  the  coming  into  operation  of  the  Indian  Council's  Act,  which 
received  the  Royal  assent  on  the  l8t  August  1851,  the  Legislative  Council  of  India 
was  the  sole  legislative  body.  Since  the  coming  into  operation  of  that  Act,  the  power 
of  legislating  has,  within  certain  limits,  been  restored  to  Madras  and  Bombay,  and 
from  the  year  1862  the  Local  Legislatures  of  Bengal,  Madras  and  Bombay,  pass  Acts 
accordingly.  Under  "  The  Indian  Council's  Act,  1861,*' t.e,  the  24  and  25  Vic. 
Cap.  67,  the  Governments  of  Bengal,  Madlras  and  Bombay  have  each  power,  subject 
to  certain  restrictions,  to  pass  Acts. 

By  section  42  of  the  Act,  the  Govemor-in-Council  of  each  of  the  Presidencies 
of  Madras  and  Bombay  have  power,  at  meetings  for  the  purpose,  to  make  laws  and 
regulations  for  the  peace  and  good  Government  of  ^uch  Presidency  ;  and  for  thit 
purpose  to  repeal  and  amend  any  laws  or  regulations  made  prior  to  the  coming  into 
operation  of  the  Act  by  any  authority  in  India,  so  far  as  they  affect  such 
l^esidency  ;  but  he  has  not  the  power  to  make  any  laws  or  regulations  which  shall  in 
«ny  way  affect  any  of  the  provisions  of  the  Act,  or  of  any  other  Act  of  Parliament  in 
force,  or  that  hereafter  may  be  in  force  in  such  Presidency  ;  nor  by  section  43  is  it 
lawful  for  the  Govemor-in-Council  of  either  Presidency,  except  with  the  sanction  of 
the  Governor-General,  previously  communicated  to  him,  to  make  regulations  or  take 
into  consideration  any  law  or  regulation  for  any  of  the  following  purposes,  viz^  :— > 
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l.-^AffectiBg  the  public  debt  of  India,  or  the  CuBtom  duties,  or  any  other  tax 
or  duty  in  force  at  the  time  of  the  passing  of  the  Act,  and  imposed  by  the  authority 
of  the  Government  of  India  for  the  general  purposes  of  such  Government. 

2. — Regulating  aoy  of  the  current  coin,  or  the  issue  of  bills,  notes^  or  other 
paper  currency. 

8.— tRegulating  the  conveyance  of  letters  by  the  post  oflSce,  or  messages  by 
the  Electric  Telegraph,  within  the  Presidency.       * 

4. — Altering  in  any  way  the  Penal  Code. 

5. — Affecting  the  religion  or  religious  rites  or  usages  of  any  class  of  Her 
Majesty's  subjects  in  India. 

6. — ^Affecting  the  discipline  or  maintenance  of  any  part  of  Her  Majesty's 
Military  or  Naval  Forces. 

7. — Regulating  patents  or  copyrights. 

S.^Affecting  the  relations  of  the  Government  with  Foreign  Princes  or  States. 

It  is,  however,  provided  by  this  section  that  no  law  or  provision  of  any  law  or 
regulation  which  shall  have  been  made  by  any  such  Governor-in-Council,  and  assented 
to  by  the  Governor-General  as  aforesaid,  shall  be  deemed  invalid  only  by  reason  of  its 
relating  to  any  of  the  purposes  comprised  in  the  above  list. 

Under  the  powers  contained  in  section  44,  the  Governor-General  ii  Council,  on 
the  17th  January  1862,  by  proclamation,  extended  the  provisions  of  the  Act  touching 
th9  making  of  laws  and  regulations  for  the  peace  and  good  Government  of  Madras  and 
Bombay  to  the  Bengal  Division  of  the  Presidency  of  Fort  William.  By  the  same 
section  he  has  power,  from  time  to  -time,  in  his  discretion,  subject  to  the  provisions 
of  section  49,  to  extend  the  same  provisions  to  the  Ndrth- Western  Provinces  and 
the  Punjab  ;  and  by  section  46,  he  is  further  empowered  to  constitute  from  time  to 
time  new  provinces,  to  which  the  provisions  of  sections  42  and  43  shall  be  appli- 
cable, and  to  appoint  a  Lieutenant-Governor  to  any  Province  so  constituted  in  like 
manner  as  is  provided  by  Act  17  and  18  Vic,  Cap.  77,  respecting  the  Lieutenant- 
Governors  of  Bengal  and  the  North- Western  Provinces  ;  and  by  section  48,  it  shall 
be  lawful  for  every  such  Lieutenant-Governor  in  Council  thus  constituted  to  make 
laws  for  the  good  Government  of  his  respective  province. 

The  Governor-General  in  Council  has  power  by  section  40  to  declare  or  withhold 
his  assent  to  the  laws  and  regulations  passed  by  such  Governors  or  Lieutenant- 
Governors  in  Council  under  the  authority  of  the  Act.  Her  Majesty  by  section  41 
has  also  power  to  disallow  the  same. 

This  brief  account  Will  show  the  necessity  of  the  assent  of  the  Governor-General 
in  Council  to  every  Act,  whether  it  be  passed  by  his  own  Council  or  by  the  Lieutenant- 
Governor  in  Council.  Hence  also  the  operation  of  the  Act  as  settled  by  the  Local 
Government  need  be  sanctioned  by  the  Governor-General  in  Council. 

The  date  on  which  the  The  following  Notification  of  the  4th  September  1885 

Act  cornea  into  opera*  appears  in  the  fialcutia  Gazette  of  the  9th  September 
^^»-  1885  :— 

"  In  exercise  of  the  powers  vested  in  him  by  section  1  (2)  of  the  Bengal  Tenancy 
Act,  and  with  the  sanction  of  the  Governor-General  in  Council,  the  Lieutenant- 
-Governor is  pleased  to  declare  that  the  Act  shall  come  into  force  on  the  1st 
l^ovember  1885."— fl.  B.  Risley,  Ofg,  Secretary  to  the  Govt,  of  Bengal. 

Act  X  of  1859  commenced  to  have  effect  from  and  after  the  1st  day  of  August 
-,  _  .  1859  by  section  167  of  that  Act.     Section  106   of  Act  VIII 

Old  Aeti.  ^^  jggg   ^3  Q^  provided  :    «  This  Act  shall  take  effect  in 

those  districts  in  the  provinces  subject  to  the  Lieutenant-Governor  of  Beng&l, 
to  which  the  said  Lieutenant-Governor  shall  extend  it  by  an  order  published  in 
the  Calcutta  Gazette^  and  therefore  the  Act  shall  commence  and  take  effect  in  the 
districts  named  in  such  order  at  the  day  and  time  which  shall  be  in  such  order  provided 
for  the  commencement  thereof," — Vide  notes  under  sub-section  (8)  of  this  section. 
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Subieetion  (3)  r^The  Act,  it  will  be  observed,  extends  by  its  own  vigour  to 

Loml  extent,  *^®  whole  of  the  territories  under  the  administration   of  the 

Exeeptiont :  SeheduU    Lieutenant-Governor  of  Bengal,  except  the  town  of  Calcutta, 

edJHsti^i^ts,    What  are    the  divi&ion  of  Orissa,   and  the    Scheduled    Districts.     Part 

^^i^^  III  of  the  Fh-st   Schedule  of  Act   XIV  of  1874  specifies 

the  following  districts  as  the  Schec^uled  Districts,  Bengal : 

I. — The  Jalpaigori  and  Darjeeling  Divisions. 
II.-rThe  Hill  Tracts  of  Chittagong.       ' 
III.— The  Sonthal  Parganas. 
ly. — The  Chutia  Nagpur  Division. 
V. — The  MahaPs  of  Angul  and  Banki. 
The  Lieutenant-Governor  is   specially  empowered   to  extend  the  whole  Act  or 
any  portion  of  it  to  the  Orissa  Division,  with  the  sanction   of  the   Governor-General 
in   Council,   and   he  can,   with   like  sanction,  extend  the  whole  or  any  portion  of  it 
to  any  Scheduled  District  under  the  power  conferred  on  him  by  the   Scheduled   Dis- 
tricts'  Act.      Section  5  of    that   Act  provides  :    "  The   Local  Government,  vrith 
the  previous  sanction  of  the  Governor-General  in  Council,  may,  from   time  to   time, 
by   notification   in  the    Gazette  of  India,  and  also  in   the  local    Gazette  (if  any), 
extend  to  any  of  the  Scheduled  Districts,  or  to  any  part   of  any   such   District,   any 
enactment  which  is   in  force  in  any  part  of  British  India  at  the  date  of  such  exten- 
Bion."     Section  3  of  the  same   Act   provides  :  "  The  Local  Government,  with  the 
previous^  sanction  of  the   Governor-General  in  Council,  may, 'from  time  to  time,  by 
notification  in  the  Gazette  of  India  and  also  in  the  local  Gazette  (if  any) — 

(a)  declare  what  enactments  are  actually  in  force  in  any  of  the  Scheduled  Dis- 
tricts, or  in  any  part  of  any  such  district, 
(5)   declare  of  any  enactment  that  it  is  not  actually  in  force  in  any  of  the  said 

districts,  or  in  any  part  of  any  such  district, 
(c)"  correct  any  mistake  of  fact  in  any  notification  issued  under  this  section  : 
^  Provided  that   a  declaration   once  made  under  clause  (a)  or  clause  (5)  of  this 
section  shall  not  be  altered  by  any   subsequent  declaration  other  than   a  declaration 
under  clause  (e)  of  this  section." 

It  will  be   noted  that,   while  the  Lieutenant-Governor  can  extend  the  Act  to 
Power  of  the   Loo  I    ^^^^*  ^^  *^®  Scheduled  Districts,   he   cannot  extend   it   to 
Government  *^®  town  of  Calcutta.     He  cannot  again  withhold  the  exten- 

sion of  the  Act  from  any  of  his  territories  except  Calcutta, 
Orissa,  or  the  Scheduled  Districts.  The  Act  extends  to  his  ordinary  territories  by  its 
own  vigour. 

Bent  LavD  in  the  town  of  Calcutta, — "  The  law  generally  to  be  applied  by  this 
Court  within  Calcutta  is  the  common  law  of  England,  subject  to  exceptions,  qualifica- 
tions, and  additions  which  it  is  unnecessary  at  present  to  notice.  By  section  17  of  21 
Geo.  Ill,  Cap.  70,  it  is  provided  that  *  inheritance  and  succession  to  lands,  rents  and 
goods,  and  all  matters  of  contract  and  dealings  between  party  and  party,  shall  be 
determined,  in  the  case  of  Mahomedans,  by  the  laws  and  usages  of  Mahomedans,  and 
in  the  case  of  Gentoos,  by  the  laws  and  usages  of  Gentoos.'  In  the  absence  of  express 
authority,  I  am  of  opinion  that  tendency  created  by  express  contract  between 
Hindus  in  Calcutta  is  within  the  words  *  matters  of  contract  and  dealing  between 
party  and  party'  in  21  Geo.  Ill,  Cap.  70,  section  17,  and  the  right  of  the  parties  and 
.  the  incidents  of  the  tenancy  must  be  governed  by  Hindu  Law"— I.  L.  R.,  6  Cal., 
6§8,|?«r  Wilson,  J.,  in  Russiklal  Muduk  y.  Lokenath  Kurmokur,  In  Mddhub 
Chundra  Faramanik  v.  Raj  Koomar  Das,  14  B.  L.  R.,  76,  however,  it  has  been 
held  that  the  Contract  Act  is  applicable  to  Hindus  residing  in  Calcutti^  and  that 
the  Statute  21,  Geo.  Ill,  Cap.  70,  which  applied  to  the  Supreme  Court  and  gave  to 
Hindus  the  right  to  have  matters  of  contract  decided  by  their  own  laws,  became, 
if  its  provisions  apply  to  the  High  Court,  part  of  the  law  of  that  Court,  not  by 
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Tiriae  of  the  Statute  itself,  bat  by  yirtae  of  the  Charter,  whiob  was  subject  to 
alteration  by  the  Goyemor-General  in  Council ;  and  having  ceased  to  hare  any 
operation  as  an  Act,  it  was  unnecessary  to  repeal  it  expressly  by  the  Contract  Act. 
"  Section  87,"  observed  Couch,  C.J.,  in  this  case,  "  of  Act  IX  of  1850,  by  Wtiich  the 
Small  Cause  Court,  Calcutta,  was  regulated,  provides  that  the  Judge  of  the  Court 
shall  be  •  empowered  to  determine  all  questions  ai^  well  of  fact  as  of  law  and  equity, 
as  administered  in  the  Supreme  Court,  in  all  cases  which  they  have  authority  to  try. 
The  words  '  as  administ^ed  in  the  Supreme  Court,'  must  be  construed  as  referring, 
not  to  the  law  or  equity  which  might  at  the  time  when  the  Act  was  passed,  be 
administered  in  the  Supreme  Court,  but  to  the  law  or  equity  administered  at  the 
time  of  the  suit.  The  intention  of  the  Legislature  was  that  the  Small  Cause 
Court  having  been  given  to  it  a  jurisdiction  to  entertain  suits  which  were  not  allowed 
to  be  brought  in  the  Supreme  Court,  there  should  be  a  uniformity  of  law  or  equity 
in  the  two  Courts,  If  the  law  or  equity  administered  in  the  Supreme  Court 
was,  either  by  legislation  or  the  decisions  of  the  Judges,  in  any  way  altered,  I 
think  it  was  the  duty  of  the  Small  Cause  Court  to  adopt  such  alteration,  and  from 
time  to  time  to  decide  the  questions  which  came  before  it  in  the  same  way  as  they 
would  be  decided  in  the  Supreme  Court.  Then  Act  XXVI  of  1864:  was  passed 
for  the  purpose  of  extending  the  jurisdiction  of  the  Small  Cause  Court :  and  by 
section  16  it  is  provided  that  it  and  Act  IX  of  1850  shall  be  read  and  construed 
as  one  Act,  as  if  the  several  provisions  contained  in  Act  IX  of  1850,  not  incon- 
sistent with  the  pftvisions  of  the  latter  Act,  were  repealed  and  re-enacted 
in  it.  The  effect  of  that  app^rs  to  be  that  from  the^  time  when  Act  XXVI 
of  1864  was  passed,  the  Small  Cause  Court  was  regulated  by  a  new  Act 
consisting  of  such  of  the*  provisions  of  Act  IX  of  1850  as  were  not  incon- 
sistent with  Act  XXVI  of  1864,  and  also  of  the  provisions  contained  in 
that  Act.  If  you  incorporate,  as  you  must,  section  87  of  Act  IX  of  1850  with 
the  Act  of  1864,  it  would  literally  read  that  the  law  to  be  administered  in  the 
Small  Cause  Court  is  the  law  which  was  administered  in  the  Supreme  Court ; 
but  it  is  clear  that  this  could  not  have  been  the  intention,  because  the  Supreme  Court 
had  ceased  to  exist,  and  the  High  Court  had  been  substituted  for  it.  And  the 
first  section  of  Act  XXVI  of  1864  says  that  the  words  *  Local  Government'  and 
'  High  Court'  as  used  in  that  Act,  were  to  bear  the  same  meaning  as  the  words 
*  GK>Temor  in  Council'  and  *  Supreme  Court'  as  used  in  Act  IX  of  1850. 
The  result  is  that  by  virtue  of  Act  XXVI  of  1864  suits  in  the  Small  Cause 
Court  were  to  be  decided  according  to  the  law  or  equity  administered  in  the  High 
Court.  Then  the  question  is,  what  is  the  law  which  is  administered  in  this  Court  ? 
The  Charter  of  1865,  in  the  19th  clause,  provides  for  that.  It  is  :  '  We  do  further 
ordain  that  with  respect  to  the  law  or  equity  to  be  applied  to  each  case  coming 
before  the  said  High  Court  of  Judicature  at  Fort  William  m  BengaJ  in  the  exercise 
of  its  Ordinary  Original  Civil  Jurisdiction,  such  law  or  equity  shall  be  the  law  or 
equity  which  would  have  been  applied  by  the  said  High  Court  to  such  case  if  these 
Lrtters  Patent  had  not  issued.'  This  renders  it  necessary  to  see  what  was  the  pro- 
rkioii  in  the  Charter  of  1862.  CI.  18  of  that  Charter  is  :  '  We  do  further 
etdain  that,  with  respect  to  the  law  or  equity  to  be  applied  to  each  case  coming 
befiune  the  said  High  Court  of  Judicature  at  Fort  William  in  Bengal  in  the  exer- 
eise  of  its  Ordinary  Original  Civil  Jurisdiction,  such  law  or  equity  shall  (until  other- 
vise  provided)  be  the  law  or  equity  which  would  have  been  applied  by  the  said* 
Bapreme  Court  at  Calcutta  to  such  case  if  these  Letters  Patent  had  not  issued.' 
liia  to  be  the  law  or  equity  which  would  have  been  applied  by  the  Supreme  Court 
d  Calcutta  if  the  Letters  Patent  had  not  issued,  but  the  law  or  equity 
to  be  administered  in  the  High  Court,  does  not  depend  upon  any  previous 
Aei  of  Parliament.  The  Act  21,  Geo.  Ill,  Cap.  70,  which  gave  to  Maho- 
medans  and  Hindus  the  right  to  have  matters  of  contract  and  dealing  between 
party   and    party,    inheritance    and    succession,    determin^^^^J)^^  ^jt^^  Ja|?8  "and 
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na&gl^  WAS  aa  Act  yrhxdh  w#s  applicab^  to  the  Supreme  Oourt.  If  the  proH* 
Bion  has  eSeot  in  the  High  Court,  it  is  not  by  virtue  of  the  Act,  but  by  virtue  of 
the  Charter^  which  by  its  terms  introduces  into  it  the  directions  contained  in  the 
Act..  VxQ  right  or  privilege  by  the  Contract  Act  was  passed  (subject  to  what 
I  shall  say  as  to  idiat  Act)  no  longer  dependent  on  the  Act  of  Geo.  Ill,  but  upoii 
the  Charter  itself.  Her  Majesty  had  power  by  the  Act  which  authorized  the 
establishment  of  the  High  Courts  to  give  to  them  such  jurisdiction  as  she  thought 
fit,^  and  to  make  the  provisions  which  are  contained  m  the  Charter  ;  and  all  that 
is  done  is  to  provide  that  the  law  or  equity  to  be  applied  to  each  case  shall,  until 
otherwise  provided,  be  the  law  and  equity  which  would  have  been  applied  by  the 
Supreme  Court,  '  Until  otherwise  provided'  shows  that  there  was  an  intention  to 
give  to  the  Government  here  in  its  legislative  capacity  a  power  to  make  alterations 
which  would  affect  this  provision.  There  are  not  only  those  words,  but  there  is  the 
44th  clause  of  the  Charter  of  1865,  where  it  is  expressly  declared  that  the  provi- 
sions in  it  are  subject  to  the  legislative  powers  of  the  Governor-General  in  Council. 

"  Therefore  we  have  to  see  whether  Act  IX  of  1872  governs  cases  between 
Mahomedans  or  Hindus  brought  before  the  High  Court  in  the  exercise  of  its 
Original  Jurisdiction.  If  it  does,  it  will  certainly  also  govern  cases  which  have  to  be 
decided  by  the  Small  Cause  Court.  The  first  section  says  in  the  most  general  terms 
that  the  Act  is  to  extend  to  the  whole  of  British  India.  These  words  would 
certainly  include  the  limits  of  the  Original  Jurisdiction  of  this  Court,  and  aU  persons 
living  within  those  limits,  who  sue  or  are  sued  in  it.  Unless  we  find  in  the  Act 
something  to  limit  the  meaning,  we  ought  to  come  to  the  conclusion  that  this  was 
the  intention  of  the  Legisrature.  There  are  severaf  illustrations  in  the  Act  which 
show  that  it  was  the  intention  of  the  Legislature  to  apply  it  to  Hindus.  It  was 
replied  to  this  by  Mr.  Bonnerji  that  these  illustrations  may  be  accounted  for  by  the 
Act  being  applicable  to  Hindus  in  the  mofussil,  and  that  it  does  not  follow  from 
them  that  it  was  the  intention  to  apply  it  within  the  limits  of  the  Original  Juris- 
diction of  this  Court.  Still,  the  circumstances  that  it  was  evidently  the  intention 
of  the  Legislature  that  it  should  apply  to  Hindus  beyond  the  limits  of  the  Original 
Jurisdiction  make  it  more  incumbent  on  a  person  seeking  to  establish  an  exception 
in  respect  of  the  Original  Jurisdiction  to  show  that  the  exception  is  apparent  in 
the  Act.  There  are  no  words  showing  that  it  was  intended  that  there  should  be  such 
exception.  The  only  provision  which  might  raise  a  doubt  about  it  is  that  which 
follows  in  the  first  section,  where  it  is  said  :  *  The  enactments  mentioned  in  the 
schedule  hereto  are  repealed  to  the  extent  specified  in  the  third  column  thereof, 
but  nothing  herein  contained  shall  affect  the  provisions  of  any  Statute,  Act  or 
Begulation  not  hereby  expressly  repealed,  nor  any  usage  or  custom  of  trade,  nor 
any  incident  of  any  contract,  not  inconsistent  with  the  provisions  of  this  Act.' 
The  grammatical  construction  of  this  is  that  the  words  '  not  inconsistent  with  the 
provisions  of  this  Act,'  apply  to  any  *  usage  or  custom  of  trade,'  or  *  any  incident 
of  contract.'  This  excludes  any  repeal  by  implication,  because  the  Legislature  has 
said  that,  unless  the  enactment  is  mentioned  in  the  schedule,  it  is  not  to  be  affected 
by  the  Act.  This  Act  of  Geo.  Ill  is  not  mentioned  in  the  schedule,  and  therefore 
it  cannot  be  considered  to  be  repealed.  This  would  be  important  if  it  had  been 
necessary  to  repeal  the  Act  of  Geo.  Ill,  and  there  would  have  been  great  diM- 
culty  in  deciding  the  question  before  us.  But  for  the  reasons  I  have  stated,  it  was 
not  necessary  to  do  so.  The  Act  of  Geo.  Ill  had  ceased  to  have  operation  as  an 
^.ct.  The  Court  to  which  it  applied  had  ceased  to  exist.  The  substance  of  it,  no 
doubt,  continued  to  be  the  law  till  the  Contract  Act  came  into  force,  but  it  was 
the  law  by  virtue  of  the  Charter  which  was  subject  to  alteration  by  the  Legislative 
power.  For  those  reasons  I  think  that  the  Contract  Act  must  be  considered  to 
apply  to  the  present  case." 

.    Sent  law  in  the  Division  of  Orisia  and  the  Scheduled  Disiricte : — In  Orissa  and 
the*Sch^nlwl  Districts,  Acts  X  of  1859,  VI  of  1862  B.C.  and  IV  of  1867  B.C., 
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still  obtain.  That  Act  extended  by  its  orm  operation  to  the  Presidency  of  Fort 
William  in  Bengal.  By  an  order  of  the  Lieutenant-Governor  of  Bengal,  dated 
18th  May  1864,  for  carrying  out  the  provisions  of  Act  X  of  1859,  the  officers 
employed  in  the  Civil  Administration  of  the  Assam  and  Cfc?/a  Jf^ygywr  divisions 
are  hereby  vested  with  the  following  powers  :— 

1.  The  powers  of  a  Zillah  Judge  shall  be  »exercised  by  the  Judicial  Com- 
missioners. 

2.  The  powe^  of  a  Collector  and  of  a  principal  Sadar  Amin  shall  be  exercised  ^ 
by  Deputy  Commissioners. 

8.  The  powers  of  a  Deputy  Collector  shall  be  exercised  by  Assistant  Com- 
missioners and  Extra  Assistant  Commissioners. — Calcutta  Qazetfe,  1864,  p.  1183. 

Section  6  of  Act  XIV  of  1874  now  provides  :  **  The  Local  Government  may 
from  time  to  time— («)  appoint  officers  to  administer  civil  and  criminal  justice  and 
to  superintend  the  settlement  and  collection  of  the  public  revenue,  and  all  matters 
relating  to  rent  and  otherwise,  to  conduct  the  administration  within  the  Scheduled 
Districts  ;  (b)  regulate  the  procedure  of  the  officers  so  appointed,  but  not  so  as  to 
restrict  the  operation  of  any  enactment  for  the  time  being  in  force  in  any  of  the 
said  districts  ;  (c)  direct  by  what  authority  any  jurisdiction,  powers,  or  duties  incident 
to  the  operation  of  any  enactment  for  the  time  being  in  force  in  such  district  shall 
be  exercised  or  performed  ;  "  and  section  7  provides  :  "  All  rules  heretofore  prescribed 
by  the  Governor-Gengral  in  Council  or  the  Local  Government  for  the  guidance  of 
officers  appointed  within  any  of  the  Scheduled  Districts  for  all  or  any  of  the  purposes 
mentioned  in  section  6  and  in  force  at  the  time  of  the  passing  of  this  Act,  shall 
continue  to  be  in  force  unless  and  until  the  Governor-General  in  Council  or  the  Local 
Government,  as  the  case  may  be,  otherwise  directs.  All  existing  officers  so 
appointed  previous  to  the  date  on  which  this  Act  comes  into  force  in  sudi  district, 
shall  be  deemed  to  have  been  appointed  thereunder." 

Bent  Law  in  Assam  : — ^Act  X  of  1859  does  not  apply  to  Assam— ProtfifAa 
Narayan  Eoer  v.  Man  Koch,  I.  L.  R.,  9  Cal.,  880  ;  I.  L.  R.,  6  Cal.,  196.  As  to 
Sylhet,  see  Notifications  of  24th  February  1870,  and  of  22nd  August  1858. 

Local  extent  of  Act  VIII  of  1869  (-fl.C.) .- — ^Does  not  seem  to  have  been  in  force 
in  any  of  the  Non-regulated  provinces.  By  an  order  of  the  Lieutenant-Governor 
of  Bengal  of  the  24th  February  1870,  published  in  the  Calcutta  Qatette  of  the 
2nd  March  1870,  Act  VIII  of  1869  (B.C.)  was  extended  to  and  took  effect  on 
and  from  the  18th  April  1870  in  the  following  districts  : — 

Bhaoulporb. 
Bfaagidpore,  Monghyr,  Pumeah. 

PATNI. 

Patna^  Gya,  Champarun,  Sarun,  Shahabad,  Tirhoot, 

Bajsaahyb. 
ttajshahye,  Bogra,  Dinagpeore,  Maldah,  Moorshedabad,  Pubua,  Raogpore. 

BUBDWAK. 

Bordwan,  Bankura,  Beerblioom,  Hooghly,  Howrah^  Midnapore. 

Prbsibskot. 
ISTuddea^  Jessore,  24-Pergunnahs. 

Dacca. 
I>aqca^  fiackergungCi  Foreedpore,  Mymensing,  Sylhet  (no  longer  a  Regulated 
district). 

CfllTTAGOiro. 

Chittagong,  Noakhali,  Tippefah ; 
whareupon  &e  jurisdiction  of  the  CoUeetorate  Courts,  in  these  districts,  in  suits 
between   landlords   and  tanants^  was  transferred  to  the  Civil  Courts,  and  Act  X 
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of  1859,  Act  VI  of  1862  (B.C.),  and  Act  IV  of  1867  (B.C.),  ceased  to 
have  operation  or  effect  there. — See  section  6  of  Act  VIII  of  1869  (B.C.) 
Bj  section  108  pending  suits  and  proceedings  were  carried  on  nnder  the 
former  practice.  By  Act  III  of  1870  (B.C.)  all  suits  pending,  where  no  summons 
has  been  issued  after  the  settlement  of  issues  and  before  the  commencement  of 
the  Act,  «>.,  the  1st  June  1870,,  and  likewise  decrees,  were  transferred -from  the 
Bevenue  to  the  Civil  Courts. 

II.  (1)  The  enactments  specified  in  Schedule  I  hereto  annexed 
are  repealed  in  the  territories  to  which  this   Act 
^    '  extends  by  its  own  operation. 

(2)  When  this  Act  is  extended  to  the  Division  of  Orissa  or 
any  part  thereof,  such  of  those  enactments  as  are  in  force  in  that 
division  or  part,  or,  where  a  portion  only  of  this  Act  is  so 
extended,  so  much  of  them  as  is  inconsistent  with  that  portion, 
shall  be  repealed  in  that  division  or  part. 

(3)  Any  enactment  or  document  referring  to  any  enactment 
hereby  repealed  shall  be  construed  to  refer  to  this  Act  or  to  the 
corresponding  portion  thereof. 

(4)  The  repeal  of  any  enactment  by  this  Act  shall  not  revive 
any  right,  privilege,  •matter  or  thing  not  in  force  or  existing  at 
the  commencement  of  this  Act. 

8ub'Bection{l): — The  Act  comes  into  operation  from  the  1st  Noyember  1885, 
and  from  that  date  the  enactments   specified   in   schedule  1 
Proceedings  commenced    stand  repealed.     It  however   does   not  make  any  provision 
?M^*/^j.^'*  ^^^^V^    as  to  the  suits  and  proceedings  commenced  before  it  com^ 
t^oUAot^''''  ^^^  operation.     Are  they  to  be  governed  by  the  old  or  the 

.  new  Act  ?  Act  VIII  of  1869  (B.C.)  provided  that  "  when- 
ever any  suit  or  other  proceeding  under  the  provisions  of  the  Acts  in  the  schedule 
(D)  mentioned,  or  any  of  them,  shall,  at  the  time  when  this  Act.  comes  into 
operation  in  any  place,  have  been  instituted  before  any  Collector  or  other  officer, 
having,  under  the  provisions  of  the  same  Act,  or  any  of  them,  jurisdiction  in  such 
suit  or  proceeding,  such  suit  or  proceeding  and  all  appeals  therein  shall  be  heard 
and  determined,  and  execution  of  any  decree  or  order  therein  shall  be  had,  and 
the  practice  and  procedure  shall  be  such  and  the  same,  as  if  this  Act  had 
not  been  passed"  (section  108).  The  new  Act  has  not  a  similar  pro- 
vision. We  must,  therefore,  read  this  Act  with  section  6  of  the  G^eneral 
Clauses  Act,  which  provides  :  "  The  repeal  of  any  Statute,  Act  or  Regulation 
shall  not  affect  any  jproceedings  commenced  before  the  repealing  Act  shall  have 
come  into  operation.'  It  has  been  held  by  a  Full  Bench  of  the  Bombay 
High  Court  that  the  words  "any  proceedings"  in  the  above  section  included 
all  proceedings  in  any  suit  from  the  date  of  its  institution  to  its  final  disposal,  an'd 
therefore  included  proceedings  in  appeal — Batan  Chand  8hri  Chand  v.  Hanmantrar 
Shibakashj  6  Bom.  H.  C.  Rep.,  166.  With  this  view  of  the  section.  Garth,  C.J., 
agreed  in  Runjit  Sing  and  othen  v.  Meherhan  Koer  and  a  hatch  of  eases,  I.  L.  R., 
6  Cal.,  662,  F.  B. ;  2  C.  L.  R.,  891.  In  this  case  Mr.  Justice  Jackson  observed  : 
"  We  ought  also  to  hold  that  section  6  of  Act  I  of  1868  wiU  abo  cover  Bpecifio 
proceedings  taken  in  execution  of  a  decree  which  have  been  commenced  before 
the  Code  came  into  force,  i.e.,  before  the  repealing  Act  became  operative.  By 
making  this  use  of  the  6th  section  of  the  General  Clauses  Act  and  by  taking 
tfo  Tiev  wbich  I  haye  taken  of  the  effect  of  section  3  of  the  Civil  Procedore 
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Code,  it  seems  to  me  that  all  difficulty  is  avoided.  The  provisions  Of  the  Code 
will  then  have  no  retrospective  effect  so  as  to  injure  any  right  of  action  or  right  of 
appeal  existing  at  the  time  when  the  Code  came  into  effect ;  at  the  same  time  that 
the  procedore  as  intended  by  the  Legislature  will  come  into  force  with  all  its  Incidents 
in  every  case  at  the  time  indicated,  t.^.,  to  say,  (1)  the  procedure  in  suits 
instituted  after  the  Code  came  into  force  will  be  wholly  subject  to  its  provi- 
sions ;  (2)  the  procedure  in  suits  commenced  before  it  came  into  force  and 
pending  at  that  time  will  be  regulated  by  the  previous  law  up  to  decree, 
and  by  the  Code  after  decree ;  and  (8)  the  prooedme  after  decree  in  suits  deter- 
mined before  the  Code  came  into  force  would  thereafter  be  governed  entirely 
by  ihe  Code  as  to  new  prooeedings,  but  not  as  to  proceedings  already 
eommenced,  which,  according  to  the  view  now  suggested,  are  specifically  protected 
by  Act  I  of  1868."  This  view  will  apply  with  m(>dification  to  the  new  Act.  Suits 
or  execution  proceedings  of  decrees  or  appeals  commenced  before  the  1st  November 
1885  will  be  governed  by  the  old  Act.  And  so  in  respect  of  decrees  obtained  before 
the  1st  November  1885,  proceedings  or  appeals  commenced  after  the  Act  came  into 
operation  will  be  governed  by  the  old  Act — Beharn  Lai  and  another  v.  Qoberdhun 
Lai,  I.  L.  H.,  9  Oal.,  446  :  Mangal  Fenhad  Dickie  v.  Orija  J^ant  Zahiri^ 
1,  L.  B.,  8  Cal.,  51,  P^  C.  Their  Lordships  held  that  all  applications  for  execution 
of  a  decree  are  applications  in  the  suit  which  resulted  in  that  decree.  This  is 
consistent  with  section  108  of  the  old  Act.  Compare  Maki  Buksh  v.  Marichowj 
I.  L.  R,  4  Cal.,  825  ;  8  C.  L.  R.,  593  ;  Chinto  Joshi  v.  JSrisnaji  JSarayan, 
I.  L.  R.  3  Bom.,  214  ;  Narandaa  v.  Bai  Mancka,  I.  L.  R.,  8  Bom.,  217  ;  Vidyaram 
V.  Ohandra  Skikaram,  I.  L.  R.,  4  Bom.,  163  ;  Tkakur  Bershad  v.  Ahsan  Ali, 
I.  L.  R.,  1  AH.,  668  ;  Obkoy  Churn  Koondoo  v.  Golam  Ali,  I.  L.  R.,  7  Cal.,  413  ; 
Uda  Beyum  v.  tmamudin,  I.  L.  R.,  2  All.,  74  ;  Syud  lUadir  Hossein  v.  Bissen 
Ohand  Bassaraty  3,C,  L.  R  ,437. 

Sub-ieetion  (2/  : — Section  I  of  Act  X  ran  ad  follows  : — The  following  Regu- 

^  lations   and  Acts  and  portions  of   Regulations  and  Acts  are 

AetXof  a  V,  hereby  repealed,  except  in  so  far  as  they  repeal  any   other 

Regulation  or  Act,  and  except  as  to  proceedings  commenced  before  the  date  of  this 

Act  coming  into  force,  namely — 

Regulation  XYII,   1793   (/o  empower  landholders  to  distrain  and  sell  the 
personal  prooerty  of  ryots ,  Sfc) 

So  mucn  of  Regulation   IV,  1794  (to  determine  disputes  regarding  the  grant 
of  p<atahs  to  ryots,  S[c.)  as  is  still  in  force. 

Regulation  XX XY,  1795  (for  better  enabling  individuals  to  recover  arrears  of 
rent  or  revonue  due  to  them.) 

Regulation  XLY,  1795  {to  empower  landholders  in  the  Province  of  Benares  to 
distrain,  ifc.) 

Sections  IX  and  X,  Regulation  LI,    1795   {respecting  ryotty  poitahs  in  the 
Province  of  Benares,) 

Sections  I  to  XX,  Regulation  YII,  1799  (Jto  enable  landholders  to  realize  their 
rents  with  greater  punctuality,  Sfc.) 

Sections  I  to  AX,  Regulation  V,  1800  (to  enable  landholders  in  the  Province  of 
Benares  to  realize  their  rents  with  greater  punctuality,  Sfc.) 

Regulation  XXYIII,  1803  {to  empower  landholders  in  the  Ceded  Provinces  to 
distrain,  Sfo^) 

Sections  IX  and  X,  Regulation  XXX,  1803  {prescribing  rules  for  the  grant  in 
the  Coded  Provinces  ofpottahs  to  ryots,  Sfc ) 

Section  IY|  Regulation  II,  1805  {to   provide  a  limitation  of  time  for  certain 
suits,  Sfe,"^ 

Section  XIX,  Regulation  YIII,  1803  {for  extending  certain  Regulations  to  the 
Ceded  and  Conguei-ed  Province*,  Sfc.) 
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Sections  V  to  XXIII,  Kegulation  V,  1812  {for  attending  some  of  the  rult$  a$ 
present  in  force  for  the  collection  of  the  Jjand  Eevenue*) 

Sections  XV  and  XVI,  Regalation  XIX,  1817  (for  amending  certain  SegU" 
lotions  im  force  relative  to  process  for  recovery  of  arrears  of  rent.) 

Section  XXVII,  Regulation  XX,  1817  (relating  to  resistance  to  distraint  for 
arrears  of  rent,  j-c) 

Sections  XVIII  and  XIX,  Kegulation  VIII,  1819  {relating  to  Putnee  TalooU 
and  the  system  established  for  the  collection  of  rents  generally^  ifc) 

Section  IV,  Kegulation  II,  1821  (relating  to  the  duties  of  City  and  Zillah 
Judges,  Sfc) 

Section  XXII,  and  so  much  of  Section  XX,  and  the  followincj  sections  of  Regu- 
lation 1822,  VII  (relating  to  the  settlement  of  the  Land  Revenue  in  the  Ceded  Pro- 
vinces and  Cuttack)  as  apply  to  suits  for  rent,  to  complaints  of  excessiTe  demand  or 
undue  exaction  of  rent,  or  of  the  non-delivery  of  pottahs  or  receipts,  to  suits  against 
agents  for  money  or  accounts  or  to  any  other  suits  or  complaints  arising  out  of  dis« 
putes  between  landholders  or  farmers  and  their  under-tenants  respecting  the  rent  and 
occupancy  of  land. 

Regulation  XIV,  1824  (for  modifying  the  rules  in  force  for  rtferringjo  Jhs 
Collector's  summary  suits  in  cases  of  an*ear  or  exaction  of  rent*) 

Regulation  VIII,  1831  (for  amending  the  existing  provisions  relative  to  the 
trial  of  summary  suits  and  claims  for  arrears  or  exactions  of  rent.) 

Act  I  of  1839  (relating  to  the  appointment  of  persons  to  sell  property  dis- 
trained for  the  recovery  of  arrears  of  rent.) 

Act  X  of  1846  (for  regulating  the  proceedings  in  certain  eases  of  distraint 
for  arrears  of  rent),  and 

Act  VIII  of  1848  (to  modify  the  provisions  of  Sections  IX,  X,  XI,  and 
XIII,  of  Regulation    V,  1812  of  the  Bengal  Codit.) 

Sections  XIV  and  XV,  Regulation  IX,  1833  (for  the  pwre  speedy  decision 
of  certain  suits,  and  for  enforcing  the  production  of  village  accounts)  so  far  as  the 
same  are  applicable  to  the  territories  under  the  Government  of  the  Lieutenant- 
Governor  of  Bengal,  are  also  repealed. 

Such  parts  of  Regulation  VIII,  1793  (prescribing  rules  for  the  decennial  settle^ 
ment  of  the  public  Revenue  in  Bengal,  Behar,  and  Orissa,)  and  Regulation  XXX, 
1803,  as  relate  to  the  adjudication  of  penalties  for  the  refusal  of  pottahs  and  receipts 
for  rent  and  for  the  exaction  of  any  sums  ns  abwab  or  in  excess  of  the  amount 
specified  in  any  engagemeats  for  the  payment  of  rent  ;  and  such  parts  of  Section 
XXVI,  Act  I,  of  1845  (ta  amend  Act  No.  XII  of  ISn,  entitled  ** an  Act  for 
amending  the  Bengal  Oode  in  regard  to  sales  of  land  for  arrears  of  revenue^')  as 
relate  to  the  enhancement  of  rents  and  the  ejectment  of  tenants  by  the  purchaser 
of  an  estate  sold  for  arrears  of  Government  revenue,  are  declared  subject  to 
the  following  modifications. 

Section  107  of  Act  VIII  of  1869  (B.C.)  prescribed  :  "  When  and  so  soon  as 
this  Act  shall  commence  and  take  eflFect  in  any  district,  the 
BC  various  provisions  mentioned  in  Schedule  (D)  hereto  annexed 

shall  cease  to  have  operation  or  effect  iu  such  district,  save, 
so  far  as  they  repeal  or  modify  any  other  Regc^ations  or  Acts,  and  save  so  far  as 
regards  suits  or  proceedings  which  before  the  time  of  the  commencetnent  of  this  Act 
shall  have  been  instituted  before  any  Collector."  And  section  109  provided  **  that 
nothing  in  this  Act  contained  shall  be  deemed  to  take  away  or  abridge  any  power 
or*  authority  conferred  by  an  Act  passed  by  the  Lieutenant-Governor  of  Bengal  in 
Council,  entitled  an  Act  to  ascertain,  regulate,  and  record  certain  tenures  in  Chota 
Nagpore,  or  any  person  appointed  to  be  a  special  Commissioner  thereunder  or  in  the ' 
Commissioner  of  the  Division  of  Chota  Nagpore."  And  section  110  provided  : 
'^  K^uthing   in  this  Act  contained  shall   m  any  way  affect  any  of  the  provision  of 
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Acit  VII  of  1868  of  the  Council  of  the  Lieutanant-Gorernor  of  Bengal  for  the 
reoorery  o£  the  arrears  of  land  revenue  and  other  demands  recoverable  as  arrears  of 
land  revenue." 


Scheduli  (D)  gave  the  folic  wing  : 

• 

BateandNo.  of  Act. 

Title  of  Act. ' 

Ezent  of  Repeal. 

-  Act  X  of  1859 

Act  YI  of  1862,  passed 
'by  the  Lieutenant-Qo- 
Tcrnor    of    Bengal    in 
Cooncil, 

Act  IV  of  1569  passed 
by     the      Lieulenant- 
Gorernor  of  Bengal  in 
Council. 

An  Act  to  amend  the  law  relating  to   the 
recovery  of   rent  in  the   presidency  of  Fort 
William  in  Bengal. 

An  Act  to  amend  Act  X  of  1859 

An  Act  to.expTairi  and  amend  Act  VI  of  1862, 
passed  by  the  Lleutenant«Governor  of  Bengul 
ill   Council  and  to   give  validity  to    ceruin 
judgments.* 

The  whole  Act. 
The  whole  Act. 

The  whole  Act. 

• 

: — -Contracts  embodied  in  any  document  referring  to  any  repealed 
alid  unless  they  fall  under  section  178,  clauses  (1)  and  (2)  of  the 


The  Interpretation 
Act  of  the  Bengal  Coun^ 
fiil  and  the  General 
CUitue^  Act. 


^^Sub-eeation 
ehacunenC 

Act*    . 

• 

Bob  section  (4)  :-^lJegulation  XLI  of  1793  provided  in  conformity  with  English 
maxims — (1)  "  that  one  part  of  a  regulation  is  to  be  con- 
strued by  another  so  that  the  whole  may  stand"  (section 
19)  ;  (2)  "  that  if  any  regulation  differs  from  a  former  re- 
gulation, either  wholly  or  partially,  the  new  regulation  is 
to  be  considered  as  a  virtual  repeal  of  the  old  one  so  far  as 
it  piay  differ  from  the  latter,  provided  that  the  new  regulation  be  couched  in  negative 
terms  or  by  its  matter  necessarily  imply  a  negative"  (section  20)  ;  and  (3)  "  that 
if  a  regulation  that  rescinds  another  regulation  is  itself  afterwards  rescinded,  the 
original  regulation  is  to  be  considered  as  revived  without  any  formal  declaration 
to  that  purpose"  (section  21).  The  whole  of  this  Regulation  was  repealed  by 
Act  VIII  of  1868  save  as  provided  in  section  1  idem,  q.  v.  Section  2  of  Act  V 
of  1867  (B.C.)  provides  :  "  Whenever  any  Act  shall  after  the  time  fixed  for  the 
commencement  of  this  Act  be  passed  repealing  in  whole  or  in  part  any  former 
Act  or  Begulation,  and  such  Act  shall  itself  be  repealed,  such  last  repeal  shall 
not    revive    the  Act  or  Regulation  or  provisions   before  repealed,    unless  words 

or  provisions."  So  does  section  3,  el.  1 
Acts  made  by  the  Governor-General  of 
have  come  into  operation  for  the  purpose 
a  Statute,  Act,  or  Regulation  repealed, 
it'  shall  be  necessary  expressly  to  state  such  purpose."  Section  6  of  that  Act 
'  proTides  :  "  The  repeal  of  any  Statute,  Act,  or  Regulation  shall  not  affect  anything 
done  or  any  offence  committed,  or  any  fine  or  penalty  incurred,  or  any  proceedings 
.  commenoed  before  the  repealing  Act  shall  have  come  into  operation."  So  section  3 
of  Act  V  of  1867  (B.C.)  lays  down  :  "  Whenever  any  Act  shall,  after  the 
^Bie  fixed  for  the  commencement  of  this  Act  (1st  June  1867)  be  passed  repealing 
in  whole  or  in  part  any  former  Act  and  substituting  some  provision  or  provisions 
^Kltead  of  the  provision  or  provisions  so  repealed,  the  provisi^  or  provisions  so 
tqpealed  shall  remain  in  force  until  the  substituted  provision  or  provi/iiond  shall 
floi&e  into  operation  by  force  of  the  last  ipentioned  Act." 


be  added  reviving  such  Act,  Regulation 
of  Act  I  of  1868  provide:  "In  all 
India  in  Council  after  this  Act  shall 
of    reviving  either  wholly   or  partially 
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Definitions  '^^*  ^^  ^^^  "^^^^  unless  there  is  something 

repugnant  in  the  subject  or  context : — 

(n  ''Estate"  means  land  included  under  one  entry  in  any 
of  the  general  registers  of  revenue-paying  lands  and  revenue-free 
lands,  prepared  and  maintained  under  the  law  for  the  tim«  being 
in  force  by  the  Collector  of  a  district,  and  includes  Govern- 
ment kh4s  mahdls  and  revenue-free  lands  not  entered  in  any 
register, 

(2)  **  Proprietor"  means  a  person  owning,  whether  in  trust 
or  for  his  own  benefit,  an  estate  or  a  part  of  an  estate. 

(3)  "  Tenant"  means  a  person  who  holds  land  under  another 
person,  and  is,  or  but  for  a  special  contract  would  be,  liable  to 
pay  rent  for  that  land  to  that  person.  /  /•  /f.XI^'*  ^^'  ^^ 

(4)  "Landlord"  means  a  person  immediately  under  whom 
a  tenant  hqjds,  and  includes  the  Govemnjpnt. 

(5)  "  Rent"  means  whatever  is  lawfully  payable  or  deliverable 
in  money  or  kind  by  a  tenant  to  his  landlord  on  account  of  the 
use  or  occupation  of  the  land  held  by  the  tenant :   Jx^/i-Xl^^  ^^  ^y 

In  sections  53  to  68,  both  inclusive,  sections  72  to  75,  both 
inclusive.  Chapter  XTLI  and  Schedule  III  of  this  Act,  **rent" 
includes  also  money  recoverable  under  any  enactment  for  the  time 
being  in  force  as  if  it  was  rent. 

(6)  "Pay,"  "payable"  and  "payment"  used  with  reference 
to  rent,  include  "  deliver,"  "  deliverable"  and  "  delivery." 

(7)  "  Tenure"  means  the  interest  of  a  tenure-holder  or  an 
under-tenure-holder. 

(8)  "  Permanent  tenure"  means  a  tenure  which  is  heritable 
and  which  is  not  held  for  a  limited  time. 

(9)  "  Holding"  means  a  parcel  or  parcels  of  land  held  by 
a  raiyat  and  forming  the  subject  of  a  separate  tenancy. 

(10)  "Village'  means  an  area  included  in  a  village  map 
of  the  revenue-survey  within  the  same  exterior  boundary,  or, 
where  no  such  maps  have  been  prepared,  such  area  as  any  officer 
appointed  by  the  Local  Government  in  this  behalf  may  determine 
after  local  inquiry  held  on  such  notice  as  the  Local  Government 
considers  sufficient  for  giving  information  to  all  persons  interested. 

(11)  "Agricultural  year"   means,    where  the    Bengali    year* 
prevails,  the  year  commencing  on  the  first   day  of   Bysak  ;   where 
the    Fasli  or   Amli  year  prevails,  the  year  commencing  on  the  first 
day  of  Asin  ;  and,  where  any  other  year  prevails  for  agriculturot 
purposes,  that  year. 

(12)  "Permanent   Settlement"  means  the   Permanent  Settle- 
-ment  of  Bengal,  Behar  and  Orissia,  made  in  the  year  1793. 
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(13)  *'  Succession"  includes  both  intestate  and  testamentary 
succession, 

(14)  "Signed"  includes  "marked"    when  the  person  naakinff 
the  mark  is  unable  to  write  his  name  ;  it  also  includes   "  stamped 
with  the  name  of  the  person  referred  to. 

(15)  "Prescribed"  means  prescribed  from  time  to  time  by 
the  Local  Government  by  notification  in  the  official  Gazette. 

(16)  "Collector"  means  the  Collector  of  a  district  or  any 
other  officer  appointed  by  the  Local  Government  to  discharge 
any  of  the  functions  of  a  (collector  under  this  Act. 

(17)  "Revenue-officer"  in  any  provision  of  this  Act  includes 
any  officer  whom  the  Local  Government  may  appoint  by  name 
or  by  virtue  of  his  office  to  discharge  any  of  the  functions  of  a 
Revenue-officer  under  that  provision. 

(18)  "Registered"  means  registered  under  any  Att,  for  the 
time  being  in  force  for  the  registration  of  documents. 

Clause  (1)  : — The  word  "  estate"  is  defined  in  section  I  of  Act  VII  of  1868 
(B.C.)  to  ''mean  any  land  or  share  in  land  subject  to 
^^^^'  the  payment  to  Government  of  an  annual   sum  in  respect  of 

which  the  name  of  a  proprietor  is  entered  on  the  Register  known  as  the  General 
Register  ef  all  revenue-paying  estates,  or  in  respect  of  which  a  separate  account 
may,  in  pursuance  of  section  10  or  section  11  of  the  said  Act  XI  of  1859  have  been 
opened."  Before  this  definition  was  put  forth  it  was  doubted  whether  or  not  shares 
of  estates  could  be  sold  for  arrears  of  revenue  due  on  them.  That  diflSculty  was 
removed  by  this  definition.  Under  the  definition  of  the  present  Act  no  such 
difficulty  will  arise.  Compare  also  secton  1,  Act  IV  of  1870  (B.C.),  section  8  of 
Act  VI  of  1878  (B.C.),  section  8  of  Act  VII  of  1876  (B.C.),  section  4  of  Act  VIII 
of  1876  (B.C.)  In  section  8,  clause  1  of  Act  XVIII  of  1873  (Rent,  K  W. 
Provinces)  '  Mahal'  means — (a)  "  any  local  area  held  under  a  separata  engagement 
for  the  payment  of  land  revenue,  or  for  which  a  separate  record  of  rights  has  been 
framed  ;  (b)  any  local  area  of  which  the  revenue  has  been  assigned  or  redeemed 
and  for  which  a  separate  record  of  rights  has  been  framed."  Zakherqf  holdings 
are  included  in  Act  VII  of  1868  (B.C.)  in  tenures. 

"  We  have  defined  *  estate'  to  mean  land  included  under  one  entry  in  any  of  the 
general  registers  of  revenue-paying  and  revenue-free  lands.  It  thus  means  the 
interest  immediately  below  the  paramount  interest  which  Government  has  in  the 
land." — {Report  of  the  Rent  Commission). 

Clause  (2)  : — The  word  *  proprietor*  "  includes  imy  tenant  by  whom  any  estate 
.  or  tenure  is  held  directly  under  Government."     (Act  VII  of 

Propnetor,  jggg  ^q^  ^  ^^^     r^^^  definition  in   this  Act   is  so  drafted 

as  to  include  estates  held  in  trust,  but  not  tenures  except  revenue-free  lands  which  are 
within  the  definition  of  "  estate."  For  other  definitions  of  "  proprietor,"  see  sec- 
tion 8  Act  VI  (B.C.)  of  1878  ;  section  8,  Act  VII  (B.C.)  of  1876  ;  and  section 
4,  Act  VIII  (B.C.)  of  1876. 

Clause  (8) : — This  is  a  new  attempt.  The  owner  of  an  estate  is  termed  a  proprieton 

-,     ^  The  interest  next  below  an  estate  and  superior  to  that  of  a 

^^    '  raiyat  belongs  to  a  tenure-holder,   and   below  him  is  the 

wider4eiiure-holder  of  dilferent  grades,   and    we   then  get    down  to  the  raiyat 
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but  all  of  tliepe,  from  the  tenure-liolder  to  tTie  raiyat  inclusire,  are  tenants.  The 
person  under  whom  the  tenant  holds  need  not  be  the  proprietor  or  the  owner  of 
the  land,  so  that  il  a  person  hdds  by  paypfient  of  rent- under  a  tresp^ser  or  under 
one  wh^  has  no  title  to  the  land,  his  status  as  a  tenant  still  obtains.  Accordingly 
it  has  been  held  that  the  mere  fact  that  the  person  to  whom  a  raiyat  has  for  some 
years  paid  rent  had  no  title  to  the  land  cannot  take  away  from  him  the  *  character 
of  a  raiyat  or  prevent  him  from  counting  those  years  in  the  time  necessary  to  give 
him  a  right  of  occupancy— ^lyiirf  Ameer  Hosiein  v.  Sheasdhai  and  another,  19  W.  R.> 
835.  So  a  raiyat  occupying  and  cultivating  land  for  more  than  twelve  years  under 
a  landl6rd  who  has  no  title  to  the  land  nevertheless  acquires  a  right  of  occupancy — 
Zoolfun  Bihi  v.  Badhika  Prosunno  Chundety  I.  L.  R.,  8  Cal.,  560.  But  the  tenant 
must  be  holding  bond  fide  and  must  not  be  in  collusion  with  the  trespasser  or 
the  person  under  whom  he  holds,  otherwise  he  would  be  treated  as  a  trespasser. 
Tide  the  decisions  quoted  under  the  Preamble.  The  word  "  proja"  does  not  define 
the  status  of  a  tenant — Kadarnath  Mitter  v.  Sookoomari  Debia,  22  W.  R.,  898. 

But  for  special  contract : — ^Thia  covers  jungleboori  tenants  and  quit  rent-holders, 
and  holders  of  service  tenures. 

CZauw*  (4):— In    Act    XVlII    of    1878,    section    8,  clause    8,    landholder 

,     „    ,  "means  the  person  to    whom  a  tenant  is  liable    to  pay 

Zandlord.  ^^^  „  *^ 

Clause  (5)  : — Bent  in  Act  XVIII  of  1873  "  hieans  whatever  is  to  be  paid, 
delivered  or  rendered  by  a  tenant  on  account  of  iis  holding, 
^^^^'  use,  or  occupation  of  land.     In  the   Draft   Bill  of   the  Rent 

Commission  the  definition  was  rather  profuse  and  defective.  "  The  definition  of  rent,** 
they  reported,  "  presented  some  difficulty  as  opinions  differ  about  what  rent  really  is  in 
India.  We  have  endeavoured  to  express  what  we  hope  will  be  accepted  as  a  reasonable 
view  of  the  subject,  and  have  defined  rent  to  be  *  whatever  is  payable  or  deliverable 
by  a  tenure-holder,  under-tenur^-holder  or  occupancy  raiyat  to  the  proprietor, 
tenure-holder  or  under-tenure-holder,  possessing  the  interest  immediately  superior 
in  the  land  held  by  him,  in  recognition  and  satisfaction  of  such  superior  interest ; 
or  whatever  is  payable  or  deliverable  as  a  return  or  compensation  for  the  use 
Or  occupation  of  land  or  for  any  rights  of  pasturage,  forest  rights,  fisheries, 
or  the  like.'  '*  The  theory  of  rent  or  settlement  of  rent  is  discussed  under  the 
enhancement  sections  (27  to  87).  In  Field's  Digest  of  the  Rent  Law,  Bent  was 
defined  to  mean  "  whatever  is  periodically  payable  or  deliverable,  as  a  return  or 
compensation  for  a  tenure  or  under-tenure,  or  for  the  use  or  occupation  of  land, 
or  for  any  rights  of  pasturage,  forest  rights,  fisheries  or  the  like,"  See  11  Moore's 
Indian  Appeals,  433  ;  9  B.  L.  R.,  128. 

Payable  or  deliverable : — ^It  will  be  observed  that,  while  under  the  definition 
of  Act  XVIII  of  1878,  service  rendered  for  use  or  occupation  of  land  would  be 
rent,  under  the  definition  of  this  Act  it  would  not  be  so.  Whatever  is  payable  or 
deliverable  is  rent  under  this  Act,  but  not  whatever  is  rendered.  This,  however, 
would  not  place  the  holder  of  a  service-tenure  beyond  the  category  of  a  tenant, 
because  in  each  case  the  service  required  would  be  a  matter  of  special  contract  in 
lieu  of  rent,  and  the  words  "  but  for  a  special  contract  would  be  liable  to  pay  rent" 
in  the  definition  of  a  tenant  would  apply  to  the  holder  of  a  service  tenure.  Where, 
however,  the  original  donee  of  a  service-tenure  oeases  to  do  any  service  and  pays 
in  lieu  a  rent  which  his  descendants  continue  to  pay,  the  conditions  of  the  tenure 
becomes  altered  from  service  to  rent — Bajah  Mohendra  Singh  T.  Jokhu  Sing  and 
others,  19  W.  R.,  211  (P.C.)  The  mere  fact  of  long  possession  of  a  service  tenure 
on  no  rent  at  all,  again  does  not  give  the  holder  any  exemption  from  the  payment 
when  the  service  is  no  longer  required  or  performed — Chundemath  Boy  v.  Bhccnk 
Sirdar  and  others,  W.  R.  Sp.,  Act  X,  87. 
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LaUD/utly  r-— The  obligation  for  payment  or  delivery  must  arise  out  of  a  lawful 
action.  Whatever  is  therefore  payable  as  damage,  i.e.,  for  torts  or  unlawful  actions, 
would  not  be  rent.  Hence  it  has  been  held  that  a  suit  for  damage  for  the  occupation 
of  land  .by  the  defendant  without  the  consent  of  the  plaintiff  is  not  a  suit  for  rent 
cognizable  by  the  Revenue  Court — Bhoohun  Mohun  Base  v«  Chundematk  Bane^jee^ 
17  W«  B.,  69.  So  a  suit  which  is  in  reality  a  claim  for  compensation  for  use  and 
occupation  of  lands,  cannot  be  described  as  a  suit  for  arrears  of  rent — Eiahen  Oopal 
Mawari  v.  Burnet j  I.  L,  R.,  2  Gal.,  374  ^'  It  appears/'  observed  Markby,  J.,  in  this 
case,  '^  that  the  raiyat  has  in  addition  to  the  original  67  bighas  and  odd  cottas  of  land, 
of  which  the  nugdi  portion  of  the  tenure  consisted,  taken  into  his  possession  two 
bighas  more.  Now  in  suing  the  tenant  in  respect  of  the  rent  of  these  two  bighas, 
the  landlord  does  not  treat  these  two  bighas  as  an  addition  to  the  major  tenure  held 
upon  the  same  terms  as  the  rest  of  the  nugdi  tenure.  He  chooses  to  place  on 
these  two  bighas  a  rent  of  Bs«  5,  which  is  more  than  the  rate  at  which,  the  nugdi 
tenure  is  assessed.  It  is  not  shown  that  that  rent  has  ever  been  paid  by  the  tenant. 
The  suit,  therefore,  in  reality,  so  far  as  it  relates  to  these  two  bighas  is  a  suit  to 
recover  compensation  for  the  use  and  occupation  of  those  two  bighas."  Damages  on 
account  of  wanton  destruction  of  trees,  though  stipulated  for  in  a  kabuliyat,  cannot 
be  diaimed  as  xeai^^Nobo  Tarini  Dassi  v.  Oray,  11  W.  R.,  7.  But  a  stipulation  to 
Sent  '   kijuL  fiupply  a  number  of  mangoes  yearly  is  one  to  pay  part  of  the  rent 

in  kind,  and  the  yalue  <^  the  mangoes  is  realisable  as  rent 
under  the  Rent  Law— W.  So  also  under  Act  VIII  of  1869  (B.C.)— MuUik 
Amanunt  AU  and  othere  v.  Ukloo  Pasee^  25  W.  R.,  140.  A  suit  for  arrears 
of  rent  of  the  description  known  nspkulkur^  being  of  li  nature  cognizable  by  a 
Revenue  Court  when  Act  X  of  1859  was  in  force,  can  be  brought  before 
a  Munsiff  under  Act  VIII ;  a  Small  Cause  Court  has  no  jurisdiction  to  try 
it—Qobinda  8ukul  v.  Gokul  Bhukut  and  another,  23  W,  R.,  504.  The  Rent 
Law  applies,  where  rent  is  reserved  in  kind,  just  the  same  in  the  case  of  suits  for 
rent  in  money  ;  but  where  simultaneously  with  the  execution  of  a  pottah,  and 
the  giving  of  a  kabuliyat  by  the  defendant,  the  defendant  entered  into  a.  separate 
agreement  by  which  he  undertook  to  deliver  to  the  plaintiff  a  certain  number  of  goats, 
certain  quantities  of  straw  and  other  articles  yearly,  it  was  held  that  this  was  a  special 
agreement  wholly  unconnected  with  the  question  of  rent,  and  a  suit  for  breach  of  the 
agreement  was  cognisable  by  the  Small  Cause  Court —^Ao^un  Sunduri  Dehia  v.  Nawab 
8ifud  Joynul  dhdin^  8  W.  R.,  893.  The  words  <'  lawfully  payable  or  deliverable^''  read 
with  section  74  of  the  Act,  exclude  all  abwabs  and  illegal  cesses  from  the  category  of 
rent — Vide  the  notes  under  section  74  of  the  Act.  If  a  zemindar  demand  a 
cess  over  and  above  the  original  rent,  and  the  raiyat  consents  and  contracts  to  pay  it, 
this  demand  and  the  old  rent  form  a  new  rent  lawfully  claimable  under  the  contract-^ 
JeeatooUah  Faramanik  v.  Jugodindra  Narain  Boy,  22  W.  R.,  12.  It  is  doubtful, 
however,  if  this  decision  will  hold  good  in  the  face  of  section  74,  which  provides  that 
^^  all  stipulations  and  reservations  for  the  payment  of  illegal  cess  shall  be  void."  Certain 
payments  which  are  not  so  much  in  the  nature  of  cesses  as  of  rent  in  kind  and  which  were 
nuiform,  and  had  been  paid  by  the  raiyat  from  the  beginning  according  to  local  custom, 
were  held  not  to  be  illegal  cesses  but  rent — Judknaorawan  Mahtoon  v.  Jemadar  Baboa 
J'uggeewar  Doyal  &ing,  24  W.  R.,  4.  And  so  if  a  raiyat,  for  the  purpose  of  preventing 
disputes  with  his  landlord,  agrees  to  make  a  definite  payment  to  the  landlord  in  addition 
to  his  rent,  the  additional  payment  cannot  be  treated  as  an  illegal  cess,  for  section  3, 
Regulation  V  of  1812  rather  favors  such  arrangements  and  provides  for  their, 
being  ^uiorced^^Serajyunge  Jute  Oompany,  Ld.  v.  Torabdee  Akoond  and  others; 
25  W.R.,  252.  So  a  vurrabee  was  held  not  to  be  in  the  nature  of  nn  abwab  or  illegal 
oesi,  but  as  part  of  the  legal  consideration  for  a  contMiCi'^  J uggodi$h  Ghunder  Biswae 
Y.  lurikulia  iSircar  and  olh&rsy  .24  W,  R.,  90.^ 
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"By  a  tenant  to  hU  landlord : — Rent  presupposes  the  relation  of  landtord  and 
tenant.  The  tMng  payable  or  deliverable  must  be  paid  or  delivered  by  the  tenant  to 
his  landlord.  A  suit  for  dasturai  la  not,  therefore^  a  suit  for  rent  and  not 
cognizable  under  Act  YIII  of  1869  (B.C.)— 22am  Charon  Bansrji  y.  Torita 
Okum  Fal<,  18  W.  B,^  843.  In  this  case  Kemp,  J.,  delivered  the  following 
judgment :  '^  The  first  point  for  decision  is  whether  daUurat  is  rent  or  not. 
•  •  •  •  Datturai  is  explained  in  Wilson's  Glossary  to  be  an  ^allowance 
for  expenses  of  collections  granted  by  the  Mahomedan  Gk>7emmeiit.'  The  decision 
of  the  late  Sudder  Court,  which  was  referred  to  during  the  argument,  is  to  be 
found  at  page  504  of  the  decisions  of  1854.  The  Court  in  a  judgment  of  a  few  lineg 
held  that  duniurat  was  not  a  cess,  such  as  is  prohibited  by  section  55  of  Regulation 
YIII  of  1793,  but  that  the  term  ^  seemed  to  imply  a  reservation  of  a  certain 
annual  payment  by  the  purchaser  of  the  talook  to  the  seller,  the  original  proprietor  of 
a  small  sum.'  The  Court  did  not  hold  that  doiturat  was  rent.  The  letter  of  the 
Sadar  Board  of  Revenue  shows  that  da$iurat  was  ^  never  paid.'  They  were  of 
opinion  that  the  term  seemed  to  imply  a  certain  annual  payment  by  the  purchaser  to 
the  s^er,  the  original  proprietor  of  a  small  sunt.  •  •  •  #  'W'e  concur  with 
the  Judge  in  holding  that  the  relation  of  landlord  and  tenant  as  between  the 
plaintiff  ancT  defendants  is  not  made  out,  and  that  these  suits  are  not  cognizable 
under  Act  YIII  of  1869  (B.C)."  A  daim  for  ki$q-i-zemindari  is  not  a  claim 
for  rent — Jouuthur  Laul  and  oiher§  t.  Sultan  All  and  otherg,  12  W.  R.,  214. 
Certain  parties,  the  joint  proprietors  of  a  piece  of  land,  covenanted  that  at  the 
end  of  the  year  they  would  divide  it,  and  that  if  cultivation  should  have  taken 
place  before  the  partition  was  effected,  rent  should  be  paid  according  to  a  certain 
rate  that  was  stipulated.  Held,  that  a  suit  does  not  lie  for  such  rent  under 
clause  4  of  section  23,  Act  X  of  1859— ^mrito  Chowdr},  20th  March  1863v 
The  question,  however,  whether  a  shareholder  can  hold  under  another  shareholder 
as  a  tenant  is  a  question  of  fact,  which  must  be  decided  according  to  the  circuni« 
stances  of  the  case  and  understanding  of  the  parties.  Vide  notes  under  section  20, 
Ootharer.  By  a  deed  between  A  and  B,  B  purchased  from  A  a  fractional  share 
of  a  pergunnah,  the  Government  revenue  payable  on  which  was  Rs.  43-12  ;  and 
it  was  stipulated  that  B  was  to  apply  to  the  Collector  for  mutation  ;  and  that 
until  the  mutation  was  completed,  he  should  pay  the  above  quota  of  the  Govern- 
ment revenue  through  A  ;  and  that  after  mutation,  the  relation  between  A  and 
B  should  be  an  independent  one.  Held,  that  the  relation  of  landlord  and  tenant 
was  not  created  by  the  deed,  and  the  quota  of  revenue  payable  by  B  under  the 
deed  is  not  rent — QoM  Ohundra  Boy,  16th  September  1862.  Though,  as  a 
general  rule,  a  mortgagor  and  mortgagee  do  not  stand  in  the  relation  of  landlord 
and  tenant,  yet  when  the  mortgagee  executes  a  lease  in  favour  of  the  mortgagor 
stipulating  to  pay  him  a  certain  amount  annually  as  rent,  he  is,  as  far  as  the 
payment  of  that  sum  is  concerned,  a  tenant  of  the  mortgagor,  and  must  be  sued 
for  any  arrears  of  such  rent  under  Act  X  of  1859 — Bighen  Bup  Dutf,  30th  June 
1864  ;  Sp.  W.  R.,  Act  X,  93.  Lands  were  occupied  by  the  Government  for  the 
purpose  of  making  an  embankment  without  the  observance  of  the  formalities 
required  bfr  Regulation  I  of  1823.  Held,  that  the  owner  of  the  land  was  entitled 
to  maintain  a  suit  for  rent  of  the  land  during  the  time  he  was  kept  out  of 
possession — Joy  Narayan  Bose,  6  th  August  1862.  A  person  to  whom  a  zemindar 
has  the  right  to  recover  rent  steps  into  the  position  of  a  landlord,  and  may  proceed 
to  recover  rent — Shyama  Sundari  Dasi,  4th  December  1862. 

On  aoeount  of  the  use  or  occupation  of  land : — The  nature  of  the  ^  use'  or  occu- 
pation has  not  been  defined  and  neither  *  land'  has  been  defined.  '<  In  all  Acts 
passed  by  the  Lieutenant-Governor  of  Bengal  after  the  commencement  of  the 
Interpretation  Act  Y  of  1867   (B.C.)"    Section  1  of  that  Act  declares  that,  « the 
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word  *  land*  shall  inclade  houses  and  baildings  and  corporeal  hereditaments  and  tene. 
ments  of  any  tenore,   unless   where  there  are  words  to  exclude  houses  and  buildings 
or  to  restrict  the  meaning  to  tenements   of  some  particular  tenure."     The   Bengal 
Tenancy  Act   being  an  Act  of  the   Governor-General  in   Council,  this  (definition 
will  not  suit  it ;  and  the  General  Glauses'  Act  I  of  1868  does  not  define  land,  though 
immoyabliB   property  is  defined,  which  '^  includes  lands,  benefits  to  arise  out  of  land 
and  things  attached  to  the  earth,   or  permanently  fastened   to   anything   attached 
to  the  earth."    The  draft  Bill  of  the  Rent  Commission,  however,  gave  the  following 
definition  :  '^  Land  includes  woods   and   waters   thereupon :  when   applied  to   land 
cultivated   or  held   by  a  raiyat,   it  means  land  used   or  intended  to   be  used  for 
•grictdtural  or  horticultural  purposes,  or  the  like.     In   Chapter  XYIII  it  means 
(a)  tenures,   under-tenures   and   holdings  ;  (b)  land  used  or  let  to  be  used  for  agri- 
otutore,  horticulture,  pasture  or  other  similar  purposes,  or  for  dwelling  houses, 
manufactures,   or  other  similar  buildings  ;  and  (c)  rights  of  pasturage,  forest  rights, 
fisheries,  and  the  like.     JEaplamUion^^Bsatn  or  homestead   land   is  land  used   for 
agricultural  purposes  when   it  is  occupied   by  a  raiyat,  and  together  with  the  land 
c^tivated  by  such  raiyat  forms  a  single  holding.**     Is  tank,   or  julkur,   or   fishery, 
or  pasturage,   or  woiod,   land  ?  And  is  rent   for  these    rent  under  the  definition  ? 
Tank  possibly  would   be  land  covered  with   water  which  is  its  definitic^n  under  the 
English  law,  and  pasturage  and  wood  might  also  by  straining  language   be  included 
in   land ;  but   what  about   fishery  or  julkur  ?     It  has  been  held  that  when  a  julkur 
dries  up,  its  holder  is  not  necessarily  entitled  to  land  below  the   water,   thus   making 
a  distinction  between   the  right  to  the  julkur  and  the  land  below  it — 1  W.  R.,  75. 
So  the  right  to  a  julkur  by  no  means  involves  a  right  to   the   soil,  when   the  julkur 
is  either  dried   or   filled   up   by   accumulation  of  soil — Radha  Mohan  Mundle  and 
another  v.  Neel  Madhub  Mundle  and  otherf,  21  W.   R.,   200.     *'  Upon   the  general 
questions,*'   observed  in  this  case  Jackson.  J.,  "  of  right  to  the  soil  underlying  the 
Uieels  and  other  julkurs,  there  is  no  very  distinct   authority  ;  but  it   appears   to   us 
as  a  general  question   of  law  that  the  ri^ht   to   a  julkur  by  no  means  involves  a 
right  to  the  soil,  when  the^  julkur  is  either  dried  or  filled  up  by   accumulation   of  soil. 
It  is  quite  familiar  that  julkur  rights  are  frequently  granted  extending  over  largo 
estatea — ^the  property  of  other  persons  than  the  grantees  of  the  julkur  ;  and    it  is 
clear  that  if  on  the  water  drying  up  the  land  below  it  became  the  property  of  these 
grantees,   the  most  complicated   questions   of    fact  would   constaiitly    be  arising, 
because  long  after  the  drying  up  of  the  hheeh,  the  Courts  would  be  called  upon 
to  deeide  how  far  the  water  had  originally  extended,  and  as   in   the   very  case  before 
118  grants   of  julkur  are  usually  conveyed  in  such  terms  as  to  import  the  use  and 
enjc^ment  of  what  may  be  called  purely  aqueous  right,   such   as   fishing,  gathering 
of  nishesy  and  other  vegetations  which  arise  from,  and  are   connected  with  water, 
and  it  may  be  very  well  conceived  that  in   such   cases  the  right  to  the   soil   were 
im^ed  in  the  grant  of  the  julkur,  it  would  be  wholly  unnecessary  to  specify  the 
partieiilar    rights  we  have  mentioned,  because  if  the  grantee  was  the  owner  of 
Om  land,  he  would,   as   a  Ynatter  of  course,  be  entitled  to  every  thing  on  it.*'     The 
qneBtion  therefore  as  to  whether  a  julkur  right  extends  to  a   right  to   the   land   of 
the  julkur  is  merely  a  question  of  fact.     In  a  suit  for  possession  of  land  which  had 
<mce  formed  the  bed  of  a  nulla  of  which  the  defendants   held   a  julkur   settlement, 
te^  which  was   situated   within   plaintiff's  "  settled'*  estate,  it  was  held  that  as  the 
daleiidants  had  failed  to  show  that  their   settlement   extended   beyond  the   fishery 
rigbtfy  plaintiff   was  entitled  to  recover  possession — Munohur  Chowdry  and  others 
T.  JSTwreing  Chowdry  and  othere,  11  W.  R.,  272. 

The  nature  of  the  use  or  occupation,  or  the  nature  of  the  land  being  not  defined, 
t^naeor  occupation  of  land  by  erecting  a  house  thereupon,  or  by  holding  a  market, 
or  by  digs^ing  a  tank,  would  clearly  fall  under  the  definition  here  given.  But  the 
bse  of  the   house  itself,  or  the  tank  itself,  can  only  be  by  a  straining  of  the  language 
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considered  as  ase  or  occupation  of  land.  That  is^  the  rent  of  the  sife  of  Uia 
houses  or  tank,  the  erection  or  digging  of  which  are  only  different  modes  of 
using  the  land  where  they  are  situate,  would  be  rent  under  this  definition,  but 
not  the^rent  of  the  house  itself,  as  in  the  case  of  a  lodger  or  the  rent  of  the  tank 
itself,  as  in  the  case  of  a  fisherman  who  rents  it  for  the  purpose  of  fishing.  The 
question  of  the  jurisdiction  of  the  Small  Cause  Court  or  the  Ordinary  Civil  Court 
will,  however,  depend  not  upon  this  definition  but  upon  clause  (4),  proviso  of  sectiont. 
6  of  Act  XI  of  1865,  and  section  23,  cL  4  of  Act  Ji  of  1859.  Section  6  of 
Act  X  of  1865  runs  thus  :  "  The  following  are  the  suits  which  shall  be  cognizaWtf 
by  Court  of  Small  Causes,  namely,  claims  for  money  due  on  bond  or  other  contract 
or  for  rent,  or  for  personal  property,  or  for  the  value  of  such  property^  or  for 
damages,  when  the  debt,  damage  or  demand  does  not  exceed  in  amount  or  value 
the  sum  of  five  hundred  rupees  whether  on  a  balance  of  account  or  otherwise  : 
Provided  that  no  action  shall  lie  in  any  such  Court—  (I)  on  a  balance  of  partnership 
account,  unless  the  balance  shall  have  been  struck  by  the  parties  or  their  agent .; 
(2)  for  a  share  or  part  of  a  share  under  an  intestacy,  or  for  a  legacy  or  part  of  a  legacy 
under  a  will  -;  (3)  for  the  recovery  of  damages  on  account  of  an  alleged  personfd 
injury,  unless  actual  pecuniary  damage  shall  have  residted  from  the  injury  ;  (4)  for 
any  claim  for  rent  of  land  or  other  claim  for  which  a  suit  may  now  he  brought  before 
a  revenue  officer,  unless  as  regards  arrears  of  rent  for  which  such  suit  may  be 
brought,  the  Judge  of  the  Court  of  Small  Causes  shall  have  been  expressly  invested 
by  the  Local  Government  with  jurisdiction  over  claims  ta  such  arrears."  The 
word  now  evidently  in  clause  4  means  at  the  commencement  of  Act  XI  of  1865. 
At  that  time  Act  X  of •  1859  was  in  force,  and  section  23  of  that  Act  ran  as 
follows  : — 

**  XXIII  (1.)  All  suits  for  the  delivery  of  pottahs  or  kabuliyats,  or  for  the 
determination  of  the  rates  of  rent  at  which  such  pottahs  or  kabuliyats  are  to  be 
delivered  ; 

(2.)  All  suits  for  damages  on  account  of  the  illegal  exaction  of  rent  or  of  any 
unauthorized  cess  or  import,  or  on  account  of  the  refusal  of  receipts  for  rent  paid,  or 
on  account  of  the  extortion  of  rent  by  confinement  or  other  duress  ; 

(3.)  All  complaints  of  excessive  demand  of  rent,  and  all  claims  to  abatement 
of  rent; 

(4.)  All  suits  for  arrears  of  rent  due  on  account  of  land  either  kherajee  or 
lakherajee,  or  on  account  of  any  rights  of  pasturage,  forest  right,  fisheries,  or  the 
like  ; 

(5.)  All  suits  to  eject  any  raiyat,  or  to  cancel  any  lease  on  account  of  the  non- 
payment of  arrearof  rent,  or  on  account  of  a  breach  of  the  conditions  of  any 
contract  by  which  a  raiyat  may  be  liaUe  to  ejectment,  or  a  lease  may  be  liable  to  be 
cancelled  ; 

(6.)  All  suits  to  recover  occupancy  or  possession  of  any  land,  farm  or  tenure^ 
from  which  a  raiyat,  farmw,  or  tenant  has  been  illegally  ejected  by  the  person 
entitled  to  receive  rent  for  the  same. 

(7.)  All  suits  arising  out  df  the  exercise  of  the  powws  of  distraint  conferred 
on  zemindars  and  others  by  sections  CXII  and  CXIV  of  this  Act,  or  out  of  any 
Acts  done  under  the  color  of  the  exercise  of  the  said  power  as  hereinafter  parti-^ 
oularly  provided  ; 

Shall  be  cognizable  by  the  Collectors  of  land  revenue,  and  shall  be  tried 
under  the  provisions  of  this  Act,  and  except  in  the  way  of  appeal  as 
pi3>vided  in  this  Act,  shall  not  be  cognizable  in  any  other  Court,  or  by  any  other 
officer,  or  in  any  other  manner." 

It  will  appear  from  clause  4  of  this  section  what  sort  of  rent  was  intended  to 
be  within  the  jurisdiction  of  the  Collector  under  Act  X  of  1859.  That  clause  may 
also  throw  some  light  upon  the  term  *  rent*  as  defined  by  the  Bengal   Tenancy  Act. 
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Under  Act  X  of  1859  it  has  been  held  that  a  suit  for  arrears  of  house  rent  and  for 
ejectment  of  the  tenant  from  the  house  is  not  a  suit  cognizable  bj  Revenue  authori- 
ties. House  rent  includes  the  rent  of  the  ground  upon  which  the  house  stands, 
but  as  the  items  are  not  separable  the  claim  cannot  be  heard — Nawah  Hajt  Moham- 
mud  Khtm  Kuzalbashj  Sadar  Dewanj  Reports,  1862,  of  the  28th  June.  But  the 
mere  e:<istence  of  a  house  on  land  does  not  remove  a  suit  for  the  rent  of  the  land 
irom  the  Collector's  jurisdiction — Shaik  Nasarali^bih  July  1864  ;.Sp  W.  R.,  Act 
X,  102.  This  will  explain  the  distinction  between  the  use  of  the  site  of  the  house 
and  the  house  upon  which  we  have  commented  above.  A  suit  for  arrears  of  rent 
due  on  account  of  an  indigo  factory  is  not  cognizable  under  clause  4  of  section  23, 
Act  X  of  Ub^—Adwaitya  Chundra  Pal,  1st  April  1863.  A  suit  for  the  right 
to  erect  golahs  at  certain  gh&ts  on  the  land,  and  also  to  collect  certain  duties  from 
persons  who  used  these  gh&ts  and  golahs  and  for  other  purposes,  was  held  not 
cognizable  under  this  clause — Mr,  James  Forlong,  17th  November  1862.  The 
•terms  of  this  clause  are  wide  enough  to  extend  the  jurisdiction  of  the  Collector  in 
'suits  for  rent  to  cases  of  tenancies  not  strictly  agricultural,  provided  the  subject 
of  the  lease  is  land,  and  the  rent  issues  from  the  land,  and  is  due  on  account  of  land 
tor  the  use  of  the  land,  whatever  may  be  the  purpose  for  which  the  surface  of  the 
land  is  held.  When  the  land  is  leased  for  the  erection  of  golahs^  although  the 
lease  includes  the  right  to  levy  gola  duties,  a  suit  will  lie  in  the  Collector's  Court 
for  rent  under  the  lease— ii?(?5tfr^  Wation  ^  Co.,  6th  April  1864  ;  Sp.  W.  R.,  Act 
'X,  46.  The  Civil  Court  has  jurisdiction  in  a  suit  for  the  rent  of  a  house  and 
the  land  surrounding  it — Benia  Dai  De,  26th  November  1884.  But  the  erection 
of  a  building  upon  the  land  after  the  lease  does  not  bar  the  Collector's  jurisdiction — 
Tari  Prasad  Ohoae,  9th  January  1865.  The  erection  of  buildings,  except  under 
a  building  lease,  does  not  bar  enhancement — Saroda  Sundari  Chowdrani,  9th 
January  1865.  A  suit  for  arrears  of  rent  on  account  of  a  market  is  one  within 
the  jurisdiction  of  the  Collector  under  this  clause — Oyantri  Devia,  7th  June  1864 ; 
Sp.  W.  R.,  Act  X,  78.  A  suit  for  rent  on  a  lease  of  tolls  arising  from  a  canal 
or  river  navigation  does  not  lie  to  the  Collector  under  this  clause — £?.  fV,  Oar- 
land,  11th  August  1864.  A  suit  for  rent  of  a  ferry  is  not  maintainable  in  Revenue 
Courts — Mr.  James  Forlong,  15th  May  1863.  In  addition  to  these  decisions, 
there  are  other  decisions  to  the  same  effect,  viz,,  that*  a  suit  for  rent  can  be  brought 
upon  this  Act  for  arrears  of  rent  due  on  account  of  land  used  for  building  pur- 
•poses — Bipro  Das  De  v.  WolUn,  1  W.  R.,  223  ;  Taring  Persad  Ghose  v.  Bengal 
J,  Company,  2  W.  R.,  Act  X,  9  ;  Mathura  Natk  Eundoo  v.  Campbell,  15  W.  R., 
463  ;  Braja  Nath  Koondoo  v.  Qopeenath  8haha,  17  W.  R.,  183. 

It  has,  however,  been  latterly  held,  per  contra,  that  the  word  land  in  Act  X, 
1859,  or  Act  VIII  of  1869  (B.C.)  means  agricultural  or  horticultural  land,  and 
that  the  provisions  of  the  Rent  Law  do  not  apply  to  a  suit  for  arrears  of  rent, 
where  the  land  is  occupied  for  the  purposes  of  building  and  not  agriculturally— 
Jn  the  matter  of  Bromomoyee  Bewa,  14  W.  R.,  252,  per  L.  S.  Jackson,  J.  Lands 
used  for  other  purposes  than  for  purposes  of  agriculture  and  horticulture  is  not  the 
subject  of  legislation  in  Act  X  of  1859  or  Act  VIII  of  1869  (B.C.)— 5/aMar< 
V.  Aludun  Mohan  Biswas,  17  W.  R.,  441  ;  Eamdhun  Khan  v.  Haradhun  Para- 
manick,  12  W.  R.,  404  ;  Ralee  Mohan  Ohatterjee  v.  Kalee  Kisto  Roy,  11  W.  R., 
183  ;  Church  v.  Bam  Tanoo  Shaha,  Id,,  547  ;  Ranee  Swarnamayi  v.  Blumhardt, 
9  W.  R.  151. 

These  contradictory  decisions  led  to  a  Full  Bench  decision  in  Ranee  Durga 
Sundari  v.  Btbi  Omedunnesa,  18  W.  R.,  235,  P.  B. ;  17  W.  R..  151.  The  Court 
held  that  lands  used  for  building  purposes  were  not  subject  of  legislation  in 
Act  X  of  1859  or  Act  VIII  (B.C.)  of  1869.  Couch,  C.  J.,  observed  :  "But 
I  think  that  in  determining  what  is  the  meaning  of  the  land  and  holding  land  in 
Act  X,   we  must  look  at  all  the  provisions  of  the  Act.     It  may  be  assumed  that 
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it  was  not  intended  that  one  part  of  it  should  apply  to  one  kind  of  land,  and 
another  parfc  to  another,  and  that  land  in  section  28  should  have  a  different  meaning 
from  what  it  has  in  other  sections.  The  Deputy  Collector  says  with  truth  that  it  is 
extremely  difficult  to  apply '  to  bazar  lands  occupied  merely  as  building  ground, 
the  provisions  of  section  17  which  are  manifestly  intended  to  be  applied  to  the 
rent  of  lands  used  for  agricultural  purposes.  And  these  are  not  the  only  pro- 
visions in  the  Act  of  which  that  may  be  said.  Section  112  and  the  following 
sections  can  only  apply  to  land  used  for  cultivation.  The  intention  of  the 
Legislature  is  to  be  dej|uced  from  the  whole  Act,  and  a  construction  which  makes 
the  whole  of  it  consistent  is  to  be  preferred.  I  think  this  is  the  ground  of  the 
decisions  in  this  Court  that  lands  used  for  building  purposes  are  not  liable  to 
enhancement  under  Act  X  of  1859."  It  is  doubtful  whether  this  argument  will 
apply  to  the  present  Act  which  is  a  consolidating  Act,  and  in  which  provisions 
have  been  introduced  about  tenures,  service  tenures,  buildings,  and  other  things, 
which  cannot  be  strictly  considered  as  agricultural  holding.  It  is  worth  while  to 
give  Mr.  Justice  Dwarkanath  Mitter's  opinion  on  the  point,  as  expressed  in  Banes 
Durga  Sundari  Dan  v.  Bibi  Omedunnesa,  17  W.  R.,  151.  Quoting  dause  4  of 
section  28,  he  observed  :  **  The  present  suit  is,  as  I  have  explained  above,  a  suit  for 
arrears  of  rent  ^  due  on  account  of  land.*  That  the  land  is  occupied  by  a  building 
appears  to  me  to  be  of  no  consequence  whatever.  It  is  nevertheless  ^  land^  exactly  in 
the  same  sense,  as  it  would  have  lieen,  if  it  had  been  cultivated  with  indigo  or  paddy  : 
and  as  the  rent  claimed  is  alleged  to  have  issued  from  the  land  and  not  from  the 
building  which  stands  upon  it,  I  am  unable  to  see  how  it  can  be  held  that  th.e  suit 
was  brought  in  a  wrong  Court,  when  the  Legislature  says  in  so  many  terms  that  all 
suitifor  arrears  of  rent  due  on  account  of  land  ihall  be  brought  in  the  Collector's 
Court,  and  in  no  other.  No  portion  of  the  rent  sued  for  is,  or  is  even  alleged  to 
be,  due  on  account  of  the  building  ;  for  that  building  is,  as  I  have  already  shown, 
the  property  of  the  defendant,  and  as  such  not  subject  to  the  payment  of  any  rent 
to  the  plaintiff.  Nor  can  the  fact  that  the  arrears  sued  for  are  claimed  at  enhanced 
rates  affect  the  character  of  the  suit  in  any  way  whatever.  It  is  to  all  intents 
and  purposes  a  suit  for  arrears  of  rent  as  it  is  in  name  ;  and  as  it  is  also  a  suit  for 
arrears  of  rent  •  due  on  account  of  land,*  it  seems  to  be  beyond  all  question  that 
it  is  capable  of  satisfying  all  the  conditions  required  by  clause  4,  section  23  of  Act 
X  of  1859.  That  clause,  it  should  be  borne  in  mind,  applies  to  suits  for  arrears 
of  rent  not  only  against  raiyats,  but  against  all  classes  of  under-tenants.  This 
point  has  been  settled  in  the  case  of  Dhunput  Ring  v.  Qoomun  Sing,  9  W.  B.,  3. 
That  was  a  suit  for  arrears  of  rent  at  enhanced  rates  against  a  ^ua«i-talukdar 
liolding  an  Intermediate  position  between  the  proprietor  and  the  raiyats,  and  an 
objection  was  taken  that  the  Revenue  Court  in  which  it  was  brought  had  no 
jurisdiction  to  try  it.  Their  Lordships,  however,  overruled  the  objection  on  the  ground 
that  the  clause  above  referred  to  contains  provisions  for  all  classes  of  under-tenants. 
It  has  been  argued  that  as  the  land  is  not  used  for  agricultural  or  horticul- 
tural purposes,  this  suit  is  not  cognizable  by  the  Revenue  Court.  I  confess  that 
I  am  at  a  loss  to  find  out  any  satisfactory  reason  to  justify  such  a  distinction. 
There  is  nothing  whatever  in  the  words  of  the  Legislature  to  support  it.  O4 
the  contrary,  as  land  must  retain  its  character  as  land,  whether  it  is  used  for  agri- 
cultural or  for  building  purposes,  the  contention  seems  to  be  directly  in  the  teeth 
of  the  plain  and  obvious  meaning  of  these  words.  Why  then  are  we  to  dismiss 
this  suit  on  the  ground  of  such  a  distinction  ?  A  suit  for  arrears  of  rent  due  on 
account  of  a  piece  of  land  occupied  by  a  raiyat*s  homestead  is  clearly  governed  by 
clause  4,  section  23,  Act  X  of  1 859,  and  there  are  many  raiyats  in  this  country  who 
do  not  hold  any  lands  other  than  those  occupied  by  their  homesteads.  A  putnidar 
who  holds  an  entire  pergunnah  and  never  uses  a  single  cottah  of  the  lands  com- 
prisipd  in  his  putni,  for  agricultural  or  horticultural  purposes,   would   have   been 
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liable  to  be  sued  under  this  clause,  if  it  had  been  still  in  force  as  law  ;  and  I  see 
no  reason  therefore  why  the  purpose  for  which  the  land  is  used  should  have  any- 
thing to  do  with  the  jurisdiction  conferred  on  the  Revenue  Courts  by  that  clause. 
Whateyer  may  be  the  true  definition  of  the  word  ^  raiyat'  as  used  in  A(9b  X  of 
1859,  it  is*  by  no  means  necessaiy  that  he  should  be  an  actual  cultiyator.  Sec- 
tion 6  says  distinctly  that  a  raiyat  who  has  '  held^  land  for  twelve  years  consecur 
tively,  is  entitled  to  a  right  of  occupancy  exactly  in  the  same  way  as  a  raiyat  who  has 
'  euUivated'  land  for  the  stfkne  period.  As  clause  4,  section  28,  applies  to  all  cases 
in  which  the  subject  matter  of  the  lease  is  land,  I  do  not  see  the  slightest  reason 
why  the  defendant  in  this  case  should  be  permitted  to  obj^  to  the  jurisdiction 
of  the  Revenue  Court,  even  though  he  may  not  be  a  raiyat  within  the  meaning 
of  the  Act.  The  land  for  which  the  rent  is  claimed  is,  it  is  true,  situated  within 
%  bazar,  and  it  is  also  true  that  it  is  occupied  by  a  building  and  not  used  for  hor- 
ticultural or  agricultural  purposes.  But  it  is  nevertheless  land  in  every  sense  of 
the  term ;  and  as  the  suit  is  therefore  a  suit  for  arrears  of  rent^  due  on  account 
of  land,  it  was  instituted  in  the  only  Court  in  which  it  could  have  been  instituted 
at  the  time.  There  is  nothing  whatever  in  the  Act  which  says  that  the  land 
should  not  be  situated  in  a  to¥ni  or  in  the  vicinity  of  a  town  ;  nor  i^  there  any- 
thing in  it  to  give  the  slightest  support  to  the  contention  that  the  land  should  be 
used  for  a  particular  purpose,  or  found  in  a  particular  condition  at  the  time  when 
the  suit  is  brought  before  the  Revenue  Court  can  assume  jurisdiction  to  try  it. 
Suppose,  for  instance,  that  a  raiyat  cultivates  his  land  with  paddy  for  one  year,  and 
then  erects  a  building  upon  it,  or  allows  it  to  remain  uncultivated  in  the  next  year. 
A  suit  for  arrears  of  rent  due  for  the  first  year  would  *  certainly  be  governed  by 
clause  4,  section  28,  Act  X  of  1859,  and  I  see  no  reason  whatever  why  the  same 
clause  should  not  apply  to  a  suit  brought  for  the  arrears  of  the  next  year." 

Hr.  Justice  Mitter  was,  however,  overruled  in  the  Full  Bench,  and  it  has  then 
been  held  that  a  suit  for  arrears  of  rent  on  account  of  land  used  for  building 
purposes  is  cognizable  by  the  Mofussil  Courts  of  Small  Causes-* P&ory  JBewa 
Y.  Nukoor  Knrmokary  19  W.  R.,  808  ;  OoJcul  Chand  Chattet^ee  v.  Moiahroo 
SandUy  21  W.  R  ,  5.  In  a  suit  for  rent  of  land,  where  the  principal  subject  of  the 
entire  occupation  is  baslu  land,  the  residue  (if  any)  of  the  holding  being  merely 
subordinate,  the  Small  Cause  Court  has  jurisdiction.  But  when  the  principal 
subject  is  agricultural  land,  the  building  or  buildings  being  mere  accessories  thereto, 
the  Small  Cause  Court  will  have  no  jurisdiction — JUusit  Banee  Ohandewari  v. 
Qheena  Panday^  24  W.  R.,  152.  But  a  suit  for  arrears  of  rent  at  an  enhanced 
rate  in  respect  of  land  situated  in  a  town,  and  upon  which  either  a  house  or 
shop  stands,  is  not  a  suit  for  rent  within  the  meaning  of  section  6,  Act  XI  of  1865, 
and  is  maintainable  in  the  Ordinary  Civil  Courts,  and  not  in  the  Small  Cause 
Court — Joy  Kishore  Chowdrain  v.  Nuhee  Buksh,  17  W,  R.,  175.  A  suit  for 
rent  derivable  by  a  lessor  from  tolls  collected  by  the  lessee  from  persons  resorting 
to  a  hat  is  not  cognizable  by  the  Ordinary  Civil  Courts  under  the  Rent  Law^  but 
by  the  Small  Cause  Court — Savi  v.  Issur  Chundra  Mundle^  20  W.  R.,  146. 

Rent  has  been  defined  in  W.  R.  F.  B.,  48  ;  1  Hay  850  ;  Marshall,  151  : 

For  the  purposes  of  Acts  VIII  and  X  of  1859  rent  comes  within  the  terms  "  pro- 
perty," and  "  moveable  property" — Mohe9  Chunder  Ohaiterji  v.  Qooroo  Fersad  Eay^ 
18  W.  R.,  401. 

In  Warren's  Blackstone,  rents  are  described  as  incorporeal  property.  It 
is  worthy  of  remark  that  according  to  English  law  rent  is  something  issuing  out  'of 
the  thing  demised,  but  differing  from  it  in  nature,  and  not  part  of  the  thing  itself, 
for  that  would  not  be  a  reservation ^  but  an  exception.  Thus  a  reservation  to  the 
owner  of  the  land,  of  its  vesture  or  herbage  would  not  be  good — See  Smith' $  Law 
of  Landlord  and  Tenant,  2nd  ed  ,  p  115,  and  authorities  there  quoted. 
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The  rent  reserred  to  the  aemindar  need  not  be  a  money  rent ;  it  maj  be  a 
portion  of  the  crops  in  specie,  or  apparently  anything  else  haying  a  money  ralue. 
In  Coke  npon  Littleton  142a,  of  Rent  Service,  it  is  said  :  <<  The  rent  may  as  well 
be  in  d^ivery  of  hens,  capons,  roses,  spars,  bows,  &c.,  or  any  other  profit  that 
lies  in  render,  office,  attendance,  and  sach  like,  as  in  the  payment*of  money— 
Feezeerooddin  r.  Madhu  Sudan  Pal  Okowdhry,  2  W.  R.  15,  F.B. 

Clouie  (6)  : — This  is  taken  from  Euten  Qopal  Mawar  y.  Bumes,  I.  L.  R.,    2 
Gale,   874.     "Now  the  word  r^f  undoubtedly  inclades  both 
Pays,    payahU    and    ^^^  ^^  ^.j^^j  ^^  ^^^  jn  money.  But  the  word  paid  does  at  first 
paynen  .  ^  sight  suggest  rent  reserved  in  money.     But  when  we  turn  to 

section  2  Act  YIII  of  1869  B.C.,  it  is  clear  from  that,  that  the  Legislature  did  not  use 
the  word  paid  in  reference  to  rent  reserved  in  money  only,  because  in  section  2,  we  find 
the  expression,  *  if  the  rent  is  payable  in  kind,'  thereby  cleariy  showmg  that  the 
Legislature  at  any  rate  considered  that  the  word  paid  or  payable  was  a  proper 
expression  for  the  proportionate  produce  which  have  to  be  delivered  in  kind,  or  a 
hhaoli  tenure,"  per  Markby,  J. 

Tenure,     Clause  (7) : — Vide  the  notes  under  section  5. 

Clause  .(8)  • — ^^  with  sections  -11  and  10  of  the  Act  and  also  with  sections 
12  to  17.     Hence  a  permanent  tenure  is  not  only  heritable 
PemanetU  Tenure.  ^^^  transferable    under    the    Act.      This,  however,   is   not 

always  the  case,  e.g,y  a  gkatwali  tenure  is  permanent  but  not  transferable. 
(See,  however,  section  181).  Besides  section  11  gives  only  the  incidents  of 
a  permanent  tenure/  while  heritahlenese  goes  with  its  definition.  Article  18  of 
Mr.  Field's  Digest  runs  to*  the  following  effect : — 

<<  Of  tenures,  some  are  transferable,  others  are  non-transferable  ;  some  are 
heritable,  others  are  non-inheritable.  A  tenure  may  be  made  transferable  or  heritable 
(1)  by  express  provision  of  law  (as^a/n>  tenures  by  Regulation  VIII  of  1819,  section 
4J,  clause  1)  ;  (2)  by  contract  (L.  R.  4  I.  A  ,  223  ;  Marsh,  880  ;  9  W.  R.,  65  ;  19 
W.  R.,  141)  ;  or  (3)  by  custom  or  the  course  of  dealing  therewith  (1  W.  R.,  153  ; 
10  Moo.  In.  Ap.,  191  ;  11  Moo.  In.  Ap.,  433  ;  12  Moo.  In.  Ap.,  268  ;  14  Moo. 
In.  Ap.,  247  ;  L.  R.,  4  L  A.,  223  ;  24  W.  R.,  176  ;  7  B.  L.  R.,  211).  Whether 
any  particular  tenure  has,  or  has  not  been  made  transferable  or  heritable  by  contract 
or  custom,  or  the  course  of  dealing  therewith,  is  a  question  to  be  decided  upon 
relevant  evidence  by  the  Court  having  jurisdiction. 

Explanation   /. — ^A   tenure  may   be  transferable   without  being  mokurari   or 
held  at  a  fixed  rent  :   and   a  tenure   may   be   mokurari  or 
1  W.  R.,  0.  YiQ^^  at  a  fixed  rent  without  being  transferable. 

Explanation  IL — A  tenure  my  be  transferable  without  being 
Marsh,   119    :     Reg*     heritable  :   and   a  tenure   may  be   heritable   without    beina: 
XXIXoI18U,8.2.  transferable. 

Explanation  III. — A  tenure  may  be  istemrari  or  permanent 
Marsh.  117  :6  B.L.R.,     without  being  transferable  :  and  a  tenure  may  be  transferable 
^^^'  without  being  istemrari. 

3  B.  L.  B.|  226.  Explanation    IV, — A     mokurari    istemrari    tenure    shall 

5     B.  L   R.,  662.  be  presumed  to  be  heritable." 

The  word  '  tabik'  imports  a  permanent  interest  in  land.  "  As  to  the  meaning  of 
.  the  word  taluk,"  says  Markby,  J.,  it  has  been  said  before,  and 
Taluk,  what  tt  means  J  ^^  ^Iso  say  again,  that  primd  facie  the  word  'taluk'  does 
import  a  permanent  tenure,  if  there  be  nothing  either  in  the  surrounding  circumstances, 
or  in  the  instrument  itself,  which  creates  the  interest  to  show  that  it  was  intended 
to  be  otherwise  ;  and  when  we  find  that  the  chitta  relating  to  this  land  describes 
the  land  as  a  taluk,  we  think  in  the  absence  of  evidence  to  the  contrary, 
we  ought  to  presume  that  that  was  a  permanent  interest.  We  must  also  bear 
in  mind  that  that  was  a  document  drawn  up  under  the  provisions  of  clause   1, 
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aeotiott  9,  Rdgalittton  VII  o!  1822,  and  the  revenue  officer,  who  was  respon- 
sible for  that  docmnent,  was  bound  to  put  a  proper  description  of  the  tenure  in 
Ihe  document,  and  he  considered  that  he  bad  sufficiently  described  the  tenure  when* 
be  called  it  a  taluk.  That  document  is  by  the  express  words  of  that  section  declared 
to  be  an  eyidence  available  for  the  purpose  of  proving  the  title  of  the  person? 
daiming  .tenures  in  the  lands  in  question" — Kruto  Chundra  Qoopta  and  oih&r-t  v. 
M€tr  SufduT  All,  22  W.  R.,  d2Q.  The  word  taluk,  or  correctly  tuluq,  is 
^^  derived  from  the  Arabic  word,  *  o/ayutf'  which    signifies' to 

r«  ton,  hang  from,  to  depend  upon  ;  alaqua  also  means  a  leech,  which 

kangs  from  the  body  to  which  it  has  attached  itself,  and  has  aibther  quality  said  to 
have  belonged  also  to  the  taluqdar,  and  means  connexion  and  dependence.  In  Upper 
India  taluk  was  dependent  upon  and  subordinate  to  the  sovereign.  In  Bengal  taluk 
was  aubordinate  to  tne  zemindari  but  not  always.  The  larger  taluqdar s  were  huzuri, 
i,0.j  they  were  immediately  under  the  Supreme  Government  to  which  they  pud  their 
revenue  direct,  while  the  smaller  ones  were  mukurari  or  specified,  i.e.  in  the 
sanad  of  the  zemindars,  through  whom  they  paid  their  revepue.  In  the  North- 
western Provinces  the  taluqdar  was  superior  and  the  zemindar  inferior.  The 
reverse  was  the  case  in  Bengal :  The  taluqdar  was  subordinate  to  the  zemindar, 
where  any  relation  existed  between  them.  Some  large  taluqdars  indeed  paid  their 
revenue  direct  to  Government  and  were  independent  of  the  semindar,  but  in  no 
case  was  the  zemindar  subordinate  to  the  taluqdars.  There  are  in  the  Lower  Pro- 
viacee  of  Bengal  a  variety  of  tenures  held  under  the  zemindars  and  known  by  different 
names,  in  different  districts.  Videth^  note  under  sections  5  and  11  of  the  Act.  The 
most  important  of  these  tenures  are  taluqs*  Some  of  these  have  existed  from  before 
the  permanent  settlement  (vide  sections  6,  7  and  8  of  Regulation  YIII  of  1793), 
and  are  known  by  the  general  term  of  Skikimi  or  dependent  taluks.  Patni  taluks 
0(msiitute  another  important  class  of  subordinate  tenures.  Vide  Regulation  VIII 
ol  1819  and  notes.  Taluqs  of  both  these  classes  are  inheritable  and  transferable  by 
sale  or  otherwise.  Taluoa  and  similar  tenures  created  since  the  time  of  the  perma- 
nent settlement  and  held  immediately  of  the  proprietors  of  estates  may  be  protected 
by  registration  from  avoidance  by  a  sale  for  arrears  of  revenue.  Taluqs  created  since 
the  permanent  settlement  are  usually  founded  on  the  patni  principle,  and  not  on  the 
principle  of  Shikmi  taluque. 

Istemrari  and  Mokurari  tent$re$: — They  are  tenures  granted  in  perpetuity. 
Mokurari  tenures  are  those  granted  at  a  fixed  rent  not  liable  to  enhancement.  Gene- 
ndly  speaking,  however,  says  Mr.  Field  in  his  introduction  to  the  Regulations  : 
<*The  two  conditions  are  now  found  combined,  and  where  the  term  is  in 
perpetuity,  the  rent  is  fixed  for  ever.  These  tenures,  though  not  called  ialuqs, 
differ  little  in  their  incidents  therefrom.  They  are  transferable  and  inheritable, 
and  may  be  protected  by  registration  from  the  effects  of  a  revenue-sale.  Many 
tenures,  the  incidents  of  which  were  not  exactly  defined  when  they  were  created, 
have  become  istemrari  and  mokurari  by  custom  instead  by  our  legislation. 
Being  allowed  to  descend  from  father  to  son  without  opposition,  they  have  come 
to  be  regarded  as  istemrari  moice  specially  after  one  or  two  transfers  and  devolution 
by  inlieritance  upon  the  heirs  of  the  transferee.  The  law  declares  that,  where 
Ihe  rent  has  not  been  changed  since  the  permanent  settlement,  it  cannot  be 
M^anoed,  and  here  also  a  statutory  presumption  has  been  brought  in  to  facilitate 
tiid  meaag  of  proof,  and  thus  many  tenures  have  become  mokurari  which  were  not 
BO  m  their  inc^ion. 

A  mukarmf*i  istemrari  holding  is  a  perpetual  (hereditary)  holding  at  a  fixed 
jltmmia  Mwtrunjun  8in§  v.  Rajah  Lilanund  Sin^ff  3  W.  R.,  84  ;  4  R.  J.  P.  J., 
Ml.  QhatwaUi  tenures  are  perpetual  holdings  subject  to  the  condition  of  service-^ 
Smmh  Leelanund  Sing  and  othert  v.  Thakoor  Muurunjun  Sinq  and  others,  5  W.  R., 
Utt.    In  this  decision  the  meaning  of  the  term  istemrari  was  discussed.    "  I  think," 
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observes  Q.  Campbell,  J.,  "  tbat  there  can  be  no  doubt  whatever  that  the  proper  and 
correct  meaning  of  the  word  *  istemrari  is  *  perpetual.*  The  decision  of  1853,  page  654, 
on  which  the  petitioners  rely,  says  that  in  *  lexicography'  that  is  the  meaning,  so  does 
Wilson'*  Glossary  put  forward  by  petitioners.  Still  however  clear  the  meaning  of  the 
word,  and  however  strong  my  own  opinion  that,  in  the  ordinary  transactions  of  the 
country,  the  term  ui$gf^uri  is  understood  to  mean  perpetual  for  ever,  and.  not  for 
life  only,  it  might  have  required  consideration  if  it  had  been  shown  to  be  settled 
law  of  the  Courts,  that  the  term  istemrari  is  held  ta  be  as  an  artificial  and 
customary,  as  distinguished  from  its  lexicographical  meaning,  and  so  to  import  a 
life  tenure  only,  and  not  a  perpetual  tenure.  Now  the  whole,  that  is  to  be  said  on 
this  point,  seems  to  be  contained  in  the  resume  in  the  judgment  of  1853  (^Mussf, 
Amerunnesay  appellant)  relied  on  by  the  petitioners.  From  this  it  appears  that 
there  had  been  two  decisions  in  which  utemrari  mokurari  grants  had  been  set  aside 
by  a  majority  as  not  hereditary,  and  another  case  in  which  the  judges  unanimously^ 
held  the  other  way,  considering  that  the  intent  of  the  parties  was  to  create  by  the 
disputed  words  a  perpetual  hereditary  holding.  It  was  also  noted  that  in  the 
Regulations  of  1793  and  1815,  the  words  were  taken  to  import  perpetuity  for  ever. 
The  result  was  that  in  1853,  the  judges  did  not  think  it  necessary  to  decide  that 
the  words  always  meant  either  *  perpetual  for  ever,'  or  *  for  life'  only,  but  deemed  it 
most  proper  to  look  to  the  true  intent  and  meaning  of  the  parties  as  shown  both, 
by  their  Acts  as  well  as  their  writings,  and  the  case  was  decided  on  that  evidence. 
I  should  probably  be  by  no  means  disposed  to  dissent  from  such  a  view,  and  if  we 
had  decided  this  case  on  the  ground  that,  Utemrari  meaning  perpetual,  no  evidence 
to  show  that  the  parties  did  not  use  it  in  that  sense  was  to  be  admitted,  I  should  on 
the  decision  of  1853  have  admitted  a  review.  But  we  by  no  means  held  any  thing 
of  the  kind.  We  simply  remarked  on  the  use  of  the  word  istemrari  as  among  other 
things,  tending  to  show  the  status  of  the  ghatwals  in  the  last  century,  and  we 
translated  the  word  '  pei^etuaV  which  a  reference  to  any  dictionary  shows  to  be  the 
correct  translation.  Bichardson  gives  istemrari  (from  marr^  proceeding,  going  on, 
preserving,  persisting,  being  rendered  perpetual  (rent),  and  w/^wrari, 'perpetual.'" 
This  case  went  up  in  appeal  to  the  Privy  Council,  and  their  Lordships  observed  : 
"  The  words  mokurari  istemrari  are  used,  and  although  it  may  be  doubtful  whether 
they  mean  permanent  during  the  life  of  the  person  to  whom  they  were  granted,  or 
permanent  as  regards  hereditary  descent,  their  Lordships  are  of  opinion  that,  coupling 
those  words  with  the  usage,  the  tenures  were  hereditary" — 13  B.  L.  R.,  124.  So 
it  has  been  held  that  in  the  absence  of  any  evidence  to  show  that  a  grant  was  for 
life  only,  the  words  *  mokurari  istemrarV  are  sufficient  to  make  it  hereditary— 
Lukhoo  Koer  and  others  v.  Rai  Rari  Krisna  Singh  and  others,  12  W.  R  ,  3  ;  3 
B.  L  R.,  A.  C,  226.  The  use  of  the  word  **  istemrari'*  in  describing  a  potta 
shows  an  intention  that  the  lease  shall  be  perpetual  and  implies  its  hereditary 
character" — Karoonakur  Mahoteer.  Niladhro  Ohowdhry,  14  W.  R.,  107  ;  5  B.  L.  H., 
652.  And  the  use  of  no  particular  form  of  words  is  not  necessary  to  convey 
mokurari  mourasi  right — Unnoda  Prosad  Banerji  v.  Chundra  Sekhur  Dehy  7  W.  R  , 
394  ;  Asfur  Mundle  v.  Ameen  Mundle  and  others^  8  W.  R.,  502  ;  Koylash  Chunder 
Boy  and  others  v.  Heera  Lall  Seal  and  others,  10  W.  R.,'403.  The  word  mokurari; 
says  Mr.  Justice  Glover  in  the  first  of  these  cases,  '^  does  not  occur  in  the  potta,  but 
it  is  not  absolutely  necessary  that  any  particular  form  of  words  should  be  used  la 
conveying  rights  to  hold  at  fixed  rates,  and  taking  the  nature  of  the  lease,  i,e,,  for 
building  purposes,  the  position  of  the  parties,  and  the  circumstances  under  which  the 
contract  was  made  into  consideration,  we  cannot  say  that  the  Judge  has  placed  on  the 
potta  a  couBtruction  that  it  cannot  legally  bear."  Similarly  their  Lordships,  the  Privy 
Council  Judges,  observed  in  the  case  of  Baboo  Dhunpt  Sing  and  others  v.  Oooman 
Sing  and  others,  9  W.  R.,  P.  C,  3:  "  Their  Lordships  cannot  accede  to  the  argument 
that  potta  must  primd  facie  be  assumed  to  give  a  hereditary  interest,  though  it  contains 
no  \f ords  of  inheritance.     They  do   not  think  that   the   case  cited   from   Morton's 
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Dicisions,  still  less  that  of  Freeman  v.  Tarlisy  is  any  authority  for  such  a  proposition. 
Potta,  as  may  b6  seen  by  referring  only  to  Act  X  of  1859,  is  a  generic  term,  which 
embraces  erery  kind  of  engagement  between  a  zemindar  and  his  under-tenants  or  raiyats. 
Kor  can  it  be  disputed  that  the  expressions  here  wanting  are  ordinarily  use9  in  the 
grant  of  a  perpetual  tenure.  •  •  •  But  the  facts  already  stated  afford  incontest- 
able proof  that,  ever  since  the  death  of  Augham  Sing,  the  hereditary  character  of 
his  subtenure  has  been  recognised  by  the  successive  zemindars.  There  is  also 
evidence  which  is  not  contradicted  that  some  of  them  have  recognised  its  transferable 
nature.  This  evidence  affords  ample  grounds  for  inferring  either  that  the  tenure  was^ 
always  intended  to  be  hereditary,  although  not  so  expressed  in  the  potta,  or  that  if  the 
original  grant  were  limited,  as  was  suggested,  to  the  life  of  Augham  Sing,  his  tenure 
has,  by  some  subsequent  grant,  become  hereditary  and  transferable.  And  upon  the  proof 
here  given  of  long  uninterrupted  enjoyment,  accompanied  by  the  recognition  of  the 
hereditary  and  transferable  character,  it  is  almost  impossible  to  suppose  that  a 
suit  by  the  zemindar  in  the  Civil  Court  to  disturb  the  possession  of  the  respondent 
could  not  be  successfully  resisted.  The  case  of  Joha  Sing  (4  S.  D.  A.  Hep.,  271)  is 
an  authority  for  the  proposition  that  evidence  of  this  kind  will  supply  the  want 
of  the  words  *  from  generation  to  generation'  in  the  potta,  which  is  the  foundation 
of  such  a  title."  Where  the  lease  contained  no  words  importing  an  hereditary 
character  and  simply  said  tamyad  mokurari,  it  was  held  to  have  the  effect  of  being 
hereditary  on  the  ground  that  the  period  of  its  continuance  was  not  dependent 
on  the  life  of  any  party,  whether  lessor  or  lessee,  but  on  the  continuance  of  the  superior 
tenure — Babu  Lekhraj  fioy  and  another  v.  Kanhya  Sipg  and  other s,  17  W.  U., 
484.  **  Now  with  regard  to  the  lease,"  observed  Loch,  J.,  "  we  find  that  there 
is  no  mention  therein  of  the  period  for  which  Choonee  Lai's  mokurari  was  to 
exist.  He  speaks  of  the  possibility  of  the  Government  making  a  fresh  settlement  with 
him  at  an  enhanced  rent.  He  does  not  apparently  contemplate  such  a  thing  as 
a  fresh  settlement  being  made  with  any  other  person  ;  and  having  this  belief  in  his 
mind,  he  lets  the  land  toWirput  Sing  in  ticca,  which  ticca  is  to  last  as  long  as  his 
mokurari  lasts.  I  think  no  valid  objection  can  be  raised  as  to  the  hereditary  nature 
of  this  lease  merely  from  its  being  called  a  ^tcca,  or  f rom  its  comprising  terms  which 
are  in  use  in  ordinary  ticcas,  such,  for  instance,  as  a  prohibition  to  cut  trees,  as  a  power 
to  the  lessor  to  re-enter  on  failure  of  payment  of  rent,  as  the  prohibition  for  the 
resumption  of  rent-free  lands,  &c.,  for  such  terms  are  common  to  most  leases,  and  their 
introduction  cannot,  I  think,  be  said  to  indicate  that  the  lease  was  merely  for  a  term 
of  years.  The  terms  are  used  for  the  protection  of  the  property  and  the  rights  of 
the  lessor.  No  term  is  fixed  in  the  lease, — so  long  as  the  mokurari  lasts,  so  long  is 
the  ticca  to  last.  No  word,  such  as  mourasi,  is  to  be  found  in  the  lease.  •  •  ♦ 
But  we  think  on  a  full  consideration  of  the  lease  that,  though  it  contains  no  word  im- 
porting an  hereditary  character,  yet  it  has  the  effect  of  being  hereditary,  for  the 
period  of  its  continuance  is  not  dependent  on  the  life  of  any  party  whether  lessor 
or  lessee,  but  on  the  continuance  of  the  superior  tenure."  Compare  19  W.  R., 
141  (P.  C).  It  has  been,  on  the  other  hand,  held  that  where  there  are  no 
words  in  a  lease  extending  its  provisions  to  other  parties  beyond  the  lessee,  its  terms 
must  be  interpreted  as  applicable  to  the  lessee  only,  unless  the  Court  is  able,  from 
the  conduct  of  the  parties  and  the  surrounding  circumstances,  to  come  to  a  different 
conclusion — Lekhraj  Roy  and  others  v.  Kanhya  Sing  and  others,  14  W.  R.,  262,  cited 
above.  Where  a  lease  contains  a  condition  whereby  the  lessor  agrees  not  to  put  an  end 
to  the  mokurari  tenure  of  his  lessee  except  on  the  occurrence  of  a  fresh  settlement  on 
the  part  of  the  Government,  it  does  not  follow  that  the  lessor  intends  to  constitute 
a  hereditary  lease  if  no  Government  settlement  takes  place — lb.  In  such  a  case 
a  lessor's  right  to  re-enter  arises  on  the  death  of  the  lessee,  but  if  the  represen- 
tatives of  the  lessee  have   been    allowed  to    hold    over    by    the    heirs    of  tho 
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lessor  to  whom  they  have  paid  rent,  the  cause  of  action  to  a  pnrcliaser  of  tbe  lessor's 
rights  and  interests  arises  on  the  refusal  of  the  lessee's  representatire  to  permit  him  to 
re-enter." — Jfc 

TMs  case  went  up  in  appeal  to  the  Privy  Conncil,  and  their  Lordships  held  that  the 
rule  of  eonstruction  that  a  grant  made  to  a  man  for  an  indefinite  term  enures  only  for 
the  life  of  the  grantee  and  passes  no  interest  to  his  heirs,  does  not  apply  in  cases  where 
the  term  can  be  definitely  ascertained  by  reference  to  the  interest  which  the  grantor 
himself  has  in  the  property,  and  which  the  grant  purports  to  convey — ^I,  L.  K,, 
3  Cal.,  210. 

Parties  holding  a  permanent  settlement  from  the  Government  cannot  question  the 
validity  of  a  mokurari  potia  previously  granted  by  themselves  when  they  held  the  pro- 
perty under  a  temporary  settlement — Kazi  Abdool  Manna  and  othert  v.  Baroda 
Kant  Banerji^  15  W.  R.,  894.  The  effect  of  a  tolenama  confirming  the  rent  of  a 
tenure  on  the  part  of  the  manager  of  ancestral  property,  and  agreeing  that  it  shall 
not  be  enhanced,  was  held  to  create  a  mourasi  mokurari  tenure  at  a  fixed  rent — 
Bhoohun   Mohini  Dasi  and  others  v.  Dhonaye  Karigur  and  another^  15  W.  R.,  484. 

Where  a  Hindu  father  created  a  mokurari  tenure  within  his  zemindari  in  favor 
of  his  illegitimate  daughter  by  a  Mahomedan  lady,  and  the  lawful  widows  of  the  father 
sought  to  resume  the  tenure  on  the  death  of  the  illegitimate  daughter  without  heirSy 
it  was  held  that  the  mokurari  tenure  granted  in  perpetuity  could  not  be  resumed — 
Mirza  Himmut  Bakadoor  v.  Bani  8urat  Koer,  15  W.  R.,  549.  This  case  went  up  in 
appeal  to  the  Privy  Council,  and  their  Lordships  said  :  "  The  grant  was  dewly 
intended  to  create  an  absolute  and  hereditary  mokurari  tenure  inasmuch  as  it  contains 
the  essential  words, '  genel'ation  to  generation,'  which  in  documents  of  that  kind  have 
always  been  considered  to  have  that  effect ;  and  their  Lordships  do  not  find  in  the 
particular  document  any  special  terms  which  would  distinguish  it  from  a  grant  of  an 
ordinary  mokurari  isiemrari  tenure,  •  •  •  It  has  been  argued,  however,  that  this 
mokurari  not  being  an  independent  zemindari,  but  being  carved  out  of  a  zemindari, 
stands  upon  a  peculiar  footing,  and  that,  upon  the  failure  of  heirs,  the  zemindar  takea 
by  right  of  reversion,  or,  if  not  strictly  by  right  of  reversion,  that  the  tenure  escheats 
to  him  as  the  superior  lord  rather  than  to  the  Crown.  The  mokurari  was  clearly 
an  absolute  interest.  It  was  also  an  alienable  interest.  It  might  have  been  seized 
and  sold,  as  Mr.  Doyne  has  shown,  under  Act  X  of  1859,  even  in  a  suit  for  rent. 
It  could  not  have  been  forfeited  for  the  non-payment  of  rent,  for  in  such  a  case 
the  zemindar  could  only  have  caused  it  to  be  seized,  put  up  for  sale,  and  sold  to 
the  highest  bidder.  It  is,  therefore,  property  which,  like  that  in  the  case  above 
cited,  might  have  passed  to  any  purchaser,  whatever  his  nationality,  or  by  what- 
ever law  he  was  to  be  governed.  It  cannot,  their  Lordships  think,  be  successfully 
argued  that,  having  so  passed,  the  estate  would  have  determined  upon  the  death 
of  Shurfoonnesa  (supposing  it  had  been  sold  in  her  lifetime)  without  heirs  ;  for 
the  grant  contains  no  provision  for  the  lessee  of  the  estate  created  in  such  event. 
There  seems  therefore  to  be  no  ground  for  saying  that  the  lands  have  reverted  in 
the  proper  sense  of  the  term  to  the  zemindar  ;  and  the  only  question  is,  whether, 
on  the  failure  of  heirs  of  the  last  possession,  he  is  entitled  to  take  a  ten.ure  subor- 
dinate to  and  carved  out  of  his  zemindari  by  escheat.  Their  Lordships  are  of 
opinion  that  there  is  no  authority  upon  which  the  power  of  taking  by  escheat  can 
be  attributed  to  the  zemindar.  The  principles  of  English  feudal  law  are  clearly 
inapplicable  to  a  Hindu  zemindar.  On  the  other  hand  it  is  clear  that  if  the 
zemindar  has  no  such  right,  the  general  right  of  the  Crown  subsists  and  must  pre- 
vail"— I.  L.  R.,  1  Cal.,  391.  Compare,  however,  the  proviso  of  section  26  of  the 
Act.  Alienations  made  by  Hindu  widows  of  shares  of  an  estate  held  as  a  heri- 
ditary  mokurari  tenure  can  only  be  contested  by  reversionary  heirs  and  other  per- 
sons having  some  interest  in  the  estate  ;  it  is  not  open  to  the  zemindar  or  sup^or 
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Iwtdlord  to  object  to  snch  alienations.  If  the  reyersionary  heirs  make  no  arrange- 
QMUt  for  the  due  payment  of  the  makurari  rent^  the  only  right  which  the  zemin- 
dar has  is  to  sne  them  for  arrears  and  then  to  cause  the  sale  of  the  tenure,  if  necessary, 
la  cxeootion  of  decree,  but  not  to  take  khas  possession  of  it  by  force'' — Eamdhun 
ttkmkm  m$id  (mother  y.  Bajak  Baj  Ki$to  8ing  Bahadur,  18  W.  R.,  406.  When 
a  piurtj  wJio  makes  a  mokurari  grant  has  enough  in  him  to  feed  that  grant,  i.e.,  to 
iBake  it  substantial  and  valid,  he  cannot  in  a  Court  of  equity  be  allowed  afterwards 
to  deny  its  efficacy — Syet^  Ameer  AH  mnd  eihsrs  v.  Heera  Sin^  and  others,  20 
W.  R.,  291.  So  a  mokuraridar,  who  has  got  his  lease  from  the  members  of  a 
joist  Hifidu  family  who  are  in  actual  possession  and  managing  the  joint  property, 
oaABot  be  rejected  or  interfered  with  by  another  member,  not  in  possession,  unless  it 
can  be  shown  that  he  has  acted  dishonestly — Poshun  Bam  and  another  v. 
^kowanee  Deen  Sookool  and  others,  24  W.  R.,  8  IB.  Iti  a  suit  for  enhancement,  the 
drfe&dants  (inter  alia)  pleaded  a  mokurari  potta  executed  on  the  9th  October  1 832,  and 
pRurportiBg  to  bear  the  seal  of  one  of  the  then  maliks  of  the  land  and  to  be  signed 
on  behalf  of  all  the  maliks  by  it.  It  was  held  that  the  potta,  though  an  authen- 
tic document^  would  not  bind  the  maliks  who  did  not  affix  their  seals,  nor  those 
wiio  claimed  under  them,  and  that  it  was  not  admissible  in  eyidence,  unless  it  was 
sbown  that  A  had  a  special  or  general  authority  to  sign  for  them  ;  and'that  the  fact 
tbat  the  document  was  more  than  thirty  years  old  gaye  rise  to  the  presumption 
that  the  signature  at  the  foot  of  it  was  in  the  handwriting  of  A,  and  the  potta  was 
exeeuted  by  hun — Vhilack  Rai  and  others  v.  Dallial  Rai  and  others,  I.  L.  R.,  3  Cal., 
§67.  Where  a  clause  in  the  kabuliyat  of  what  was  a  mokurari  lease  acknowledged 
a,  power  in  the  Government  to  put  an  end  to  the  l^ase  at  the  end  of  one 
year,  but  the  GK>yemment  had  not  done  so,  it  was  held  that,  although  it  was  not 
ppoperiy  a  mokurari,  inasmuch  as  practically  the  Govemment  could  enhance  the 
wo/Lj  it  must  be  regaided,  as  long  as  it  went  on  as  an  hereditary  lease,  a  mourasi 
p«tta ;  and  that  as  the  interest  of  the  grantor,  which  had  not  been  determined  by 
the  GoY^mment,  was  an  hereditary  interest,  there  seemed  no  reason  why,  upon  the 
CMMtroction  of  the  potta  question,  it  should  be  held  to  be  limited  to  the  life  of 
tin  graDtee— XtfirAro;  Eoif  and  others  v.  Kvnh^a  8in^  and  others,  I.  L.  R.,  3  Gal., 
UO.  In  1798  a  mokurari  potta  of  a  portion  of  a  zemindari  was  granted  to  A  at 
%  oooaolidated  jama  of  Rs.  6  for  the  term  of  four  years,  and  at  an  uniform  rent  of  Rs. 
S6  from  the  expiration  of  that  period,  to  be  paid  year  after  year.  The  potta  pro- 
vided tiiat  the  mokunuidar  should  make  improvements  ;  that  profits  arising  there- 
imrn,  should  bdong  to  him  and  not  to  the  grantor  ;  and  that  he  should  not  dispose 
el  ai^  p(Nrtion  of  the  land  granted  without  the  permission  of  the  grantor.  No 
witids  ci  inheritance  were  used  in  the  grant.  The  grantee  died  in  1875,  when  the 
\em  (^  the  grantor  sued  to  recover  possession  of  the  estate  from  the  heirs  and 
isaigOD  of  A.  The  defendants  contended  that  the  grant  was  transferable  and 
liomlitary,  that  A,  his  heirs  and  assigns,  were  entitl^  to  it  in  perpetuity.  It  was 
bdil  Aat  the  grant  was  for  the  life  of  A  only  and  not  in  perpetuity,  and  that  the  use 
cf  the  word  mokurari  alone  in  a  lease  raises  no  presumption  that  the  tenure  was 
JiieDded  to  be  hereditary,  and  therefore  in  order  to  decide  whether  a  mokurari 
base  18  hereditary,  the  Court  must  consider  the  other  terms  of  the  instrument  under 
Mich  it  is  granted,  the  circumstances  under  which  it  was  made,  and  the  intention 
of  tii0  parties— iSibeo  Persad  8%ng  v.  Kali  Das  Sing  and  others,  I.  L.  R.,  5  Cal., 
IMu  For  other  cases  vide  notes  under  section  5  and  sections  10  to  17  of  the  Act. 
Clawee  (10)  : — The  definition  has  been  framed,  more  having  regard  to  several 
-.«  villages  of  the  same  zemindar  than  to  several  villages  of  rival 

^^  proprietors.    In  a  case  of  boundary  dispute,  a  survey  map,  if  not 

WMstwve  evidence^  is  evidence  of  an  important   character — Qudadhur  Banerji  and 
§Omre  r.   Tara   Vhand  Banerji  and  others,  15  W.  R.,  3.     In  a  suit  by  the  lessee  of 
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a  mouzab  to  reooYer  possession  of  a  piece  of  land  from  a  lessee  of  aa  adjoining 
moazahy  both  making  title  under  one  zemindar,  where  a  sarvey  had  taken  place  at 
a  time  when  both  monzahs  to  which  respectively  the  lapd  was  claimed  as  belonging 
were  in  kis  possession,  and  when  neither  of  the  leases  was  in  existence,  it  was  held 
that  the  snit  involved  simply  a  question  of  boundary,  and  what  was  to  be  ascertained 
was,  to  which  mouzah  the  land  in  dispute  was  found  to  belong  at  the  time  of  the 
survey — Ameeree  Begum  and  other$  v.  Qohin  Fandey  and  another^  15  W.  li.,  35. 
In  a  suit  to  recover  possession  of  land  contained  in  a  certain  Government  resumed 
naehal,  where  defendant's  plea  was  that  the  land  had  been  purchased  by  him  at  ain 
execution  sale  for  arrears  of  rent  as  belonging  to  a  jungle  mehal,  the  lower  Appellate 
Court  refused  defendant's  application  for  a  comparison  with  the  maps  and  chittas  made 
on  the  occasion  of  a  boundary  dispute  between  the  zemindar  and  the  Government, 
when  it  had  been  decided  in  a  local  enquiry  that  the  limd  belonged  not  to  the 
resumed  mehal,  but  to  the  jungle  mehal ;  it  was  held  that  the  Subordinate  Judge 
ought  to  have  entertained  the  application,  the  evidence  preferred  having  been 
the  very  best — Badha  Oharun  Qanguli  v.  Anund  Sein^  15  W.  B.,  444.  In  a 
boundary  dispute,  where  the  question  relates  to  the  situation  of  the  pillars  which 
formed  the  line,  and  the  sketch  map  left  by  the  officer  who  laid  down  the  pillars 
affords  room  *for  ambiguity  as  to  the  direction  of  the  line,  it  is  of  importance  to 
see  what  has  been  the  conduct  of  the  parties  since  the  line  of  pillars  was  decreed  to 
be  the  boundary.  If  there  has  been  a  Government  survey,  the  survey  map  must  be 
taken  as  evidence  ;  and  if  one  of  the  parties  has  made  a  settlement  according  to  the 
survey  boundary,  the  fact  must  be  taken  into  account  unless  explained  away— 
Banee  Badha  Ohowdrain^v.  Qiridhari  8ahoo,  20  W.  R.,  242.  In  a  boundary 
dispute  a  local  investigation  is  absolutely  necessary — Sevestre's  Report,  884.  But 
contra  in  17  W.  R.,  472.  Great  weight  should  be  given  to  reports  of  Deputy 
Collectors  upon  local  investigations  in  dealing  with  boui^dary  questions — Bam 
Qopal  Boy  and  other$  v.  Gordon  Stuart  and  Company  and  otherM,  17  W.  R.,  285^. 
In  Protap  Chundra  Burooa  v.  Banee  Svmomoyi  and  o1her$,  19  W.  R.,  861  (P.C), 
the  Privy  Council  gave  preference  to  a  ihakhust  proceeding  over  the  report  of  an 
Amin  according  to  the  ratio  decidendi  that,  where  the  results  of  two  local  investi^ra- 
tions  are  conflicting,  the  earlier  was  to  be  preferred  upon  the  principle  that,  in  the 
interval  between  the  two  investigations,  the  features  of  the  locality  might  have  changed, 
and  evidence  of  possessien  might  have  been  lost.  A  proprietor  of  land  has  no  right 
to  bring  a  suit  to  compel  his  neighbours  to  agree  to  a  particular  line  of  boundary 
being  marked  out  between  his  lands  and  theirs,  when  he  does  not  venture  to  say 
that  they  have  by  an  overt  act  transgressed  that  boundary — Amerunnesa  Begum  and 
another  v.  Oopal  Sahooand  another^  22  W.  R.,  134.  The  decision  in  a  former  suit  as 
to  the  boundary  line  between  two  villages  is  conclusive  only  as  to  the  land  then  in 
dispute,  but  not  as  regards  the  boundary  line  itself— J/ c^ni  Boy  and  othere  v.  MuseL 
Bajbangsi  Boer  and  other^y  25  W.  R.,  898. 

Act  I  of  1847  provided  for  boundary  demarcation  of  fields  and  estates  of  North- 
Western  Provinces.  An  award  of  the  Collector  under  Act  I  of  1847,  in  respect  of 
boundaries,  is  not  final,  even  though  undisturbed  on  appeal  ;  nor  is  he  competent  to 
do  more  than  demarcate  by  visible  and  tangible  marks  the  boundaries  between  estates 
and  fields— Sam  Jewan  Singh  v.  Badha  Persad  Singh,  16  W.  R.,  109. 

The  acceptance  by  defendants  in  a  former  suit  of  a  map  as  correct  is  legal, 
though  not  conclusive  evidence  against  them  in  a  boundary  suit — Gordon  Stuart  and 
Company  v.  Befoy  Gobind  Chowdry,  8  W.  R.,  291.  Chittas  are  evidence  of  title  in 
boundary  disputes,  if  an  account  is  given  of  them,  and  they  are  properly  introduced  and 
verified — Sudakhina  Ohowdrain  v.  Baj  Mohon  -  Bote  and  another ,  11  W.  R.,  850. 
A  Government  chitta  is  admissible  as  evidence  in  a  boundary  dispute— J/o(?^#>a«i 
dtajh^e  V.  Bi$8ttmhhur  Boy  Chowdry,  24  W.  R.,  410, 
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Olauie  (12)  : — The  date  of  the  permanent  settlement  ifl  22nd  March  1793 — 
Ti  s        o  **r       Baboo  Dhunput  Sing  v.  Baboo  Quman  Sing  and  others,  Sp. 

m^"  W.  B ,  Act  f ,  61 ;  2  R.  J.  P.  J.,  267  ;  4  W.  R.,  Act  X,  41. 

The  date  of  the  permanent  settlement  for  the  district  of 
Jessore  was  the  11th  April  1790 — 1  W.  R.,  280.  In  the  former  case,  Jackson,  J., 
remarked :  '^  We  think  that  the  date  of  the  permanent  settlement  must  be  held 
to  be  that  on  which  the  decennial  settlement  being  declared  to  be  perpetual,  the 
permanent  settlement  cJune  into  force.  The  proclamation  which  declated  the 
settlement  to  be  permanent  is  contained  in  Regulation  I  of  1798,  and  that  Regula- 
tion distinctly  lays  down  the  date  from  which  it  is  to  hare  force  and  effect,  viz., 
the  22nd  March  1798.  In  deciding  this  question,  the  Court  cannot,  as  Mr.  Doyne 
suggests,  act  upon  the  usual  law  of  settlements  and  contracts,  but  must  be  guided 
by  the  distinct  enactment  of  the  Legislature  which  has  declared  the  exact  date 
when  the  permanent  settlement  came  into  force.  The  date  of  the  permanent 
settlement  mentioned  in  sections  8  and  4,  Act  X  of  1859,  was  the  date  of  the 
permanent  settlement  of  Bengal,  Behar  and  Orissa  referred  to  in  Regulation  I  of 
1798,  and  not  the  date  of  settlement  of  a  particular  zemindari  with  its  owner — Musst 
Toran  Bihi  v.  Sedee  Nazir  AH  Khan,  Sp.  W.  R.,  Act  X,  71.  Qii^rtf.— When 
did  the  permanent  settlement  take  place  in  Cuttack  7 — Sadanunda  Mi/fee  v. 
Nowrutton  MyUe  and  others,  16  W.  B.,  289  :  '^  The  special  appeal  to  this  Court 
was  commenced  by  urging  that,  as  no  permanent  settlement  had  been  carried  in 
the  district  of  Cuttack,  the  proyisions  of  Act  X  of  1859  did  not  apply  to  Cuttack. 
The  express  words  of  section  15,  Act  X  of  1859,  include  any  person  possessing 
a  permanent  transferable  interest  in  land,  intermediate  ^between  the  proprietor  of 
an  estate  and  the  raiyats,  who,  in  the  provinces  of  Bengal,  Behar,  Orissa,  and 
Benares,  holds  a  talook  or  tenure  '  otherwise  than  under  a  terminable  lease'  at  a 
fixed  rent  which  has  not  been  changed  from  the  time  of  the  permanent  settlement. 
The  word  Orissa  would  include  the  district  of  Cuttack  under  ordinary  cu*cumstance9, 
but  it  is  said  that  the  words  ^  from  the  time  of  the  permanent  settlement'  must 
confine  the  operation  of  these  provisions  to  those  districts  of  Orissa  where  a 
permanent  settlement  has  taken  place.  An  illustration  was  mentioned  with  reference 
to  this  argument  from  the  Sunderbuns,  which  have  not  been  included  in  the 
permanent  settlement  of  Bengal ;  and  it  was  urged  that  a  raiyat  who  held  lands 
from  the  time  of  the  permanent  settlement  in  the  Sunderbuns  would  not  be 
entitled  to  the  presumption  of  section  4,  Act  X  of  1859,  There,  however,  is  very 
little  doubt  that  as  regards  the  whole  of  the  province  of  Bengal,  the  law  ap- 
j>licable  to  all  suits  for  enhancement  of  rent  is  Act  X  of  1859,  and  that  any  raiyat, 
even  in  the  Sunderbuns,  might  claim  the  benefit  of  the  presumption  of  section  4 
of  that  Act,  or  any  under-tenure-holder  might  claim  the  benefit  of  the  presumption 
of  sections  15  and  16  of  the  Act.  The  law.  Act  X  of  1859,  is  applicable  to  all  the 
provinces  mentioned  in  the  law,  and  it  is  not  necessary  in  suits  coming  under  it  to 
prove  that  the  land  to  which  the  suit  relates  has  been  the  subject  of  a  permanent 
settlement.  It  is  said  that  it  is  impossible  to  ascertain  when  the  permanent  settle- 
ment of  Cuttack  took  place,  as  in  fact  there  has  been  no  such  settlement.  We  do 
not  think  it  necessary  in  this  case  finally  to  decide  this  question."  The  province  of 
Cuttack,  including  the  port  and  district  of  Balasore,  and  all  the  territory  west  of  the 
river  Wardah  and  south  of  the  Menulla  and  Gwailgur  Hills,  were  ceded  to  the  Company 
in  perpetual  sovereignty  by  the  treaty  of  Deogum  signed  on  the  17th  December  1808, 
during  the  government  of  Marquis  Wellesley.  Assam  was  conquered  from  the 
Burmese  in  1825.  Upper  Assam  was  granted  to  Rajah  Purunder  Sing  in  1888,  bat 
was  again  resumed  as  he  was  unable  to  fidfil  his  engagements.  Arracan  and  the  Tenas- 
serim  Provinces  were  ceded  in  1826.  Cachar,  except  the  hilly  part,  was  annexed 
in    1860^    ^!i^,  ^Ij  ^art  w^  annexed  in  1853.    The  Cossia  (Kasia)   and  Jyntia 
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Hilts  terriiorj  was  confiseated  and  amiezed  in  1835.  Barjeeling  wad  ceded  bf  the 
Rajah  of  Qikim  in  1835.  Does  the  permanent  settlement  obtain  in  these  proyinces 
or  in  the  8e*-called  Scheduled  districts  ? 

*^  We  hare  made  it  clear  that  the  permanent  settlement  intended  is  in  all  cases 
that  of  Bengal,  Behar  and  Orissa  made  in  1798,  and  not  as  r^ards  anj  district  or 
area  sabseqn^ttly  settled,  the  permanent  settlement  of  saeh  district  or  area."— ^^jN>r# 
of  the  MetU  CbmimMon  of  the  19th  June  1880. 

Claute  (14)  :^Thi8  definition  has  been  taken  verhatim'trom  the  Ciril  Procedtn^ 

Code   (Act  XIV  of  1882).     In  the  Registration  Act  (Act 

^  111  oi\S77)  ^  iignature  and  eigned  include   and   apply   to 

the  affixing  of  a  mark.*'     In  the  definition  under  comment  if  a  person  knows  to  write 

his  name,  his  affixing  a  mark  or  stamp  would  not  be  considered  as  a  signature. 

In  the  Indian  Succession  Act,  section  50,  clause  1,  "  the  testator  shall  gi^n  or 
shall  qfflx  hii  mark  to  the  will,  or  it  shall  be  signed  by  some  other  person  m  hid 
presence  and  bj  his  direction,''  and  it  has  been  held  that  the  making  of  the  mark 
is  sufficient,  although  the  testator  can  write  at  the  i^me^' Baker  y.  Dening,  8  A.  and 
E.  94  ;  Wms.  Exors.,  67  ;  and  that  the  mark  will  be  sufficient  if  made  hj  the 
testator^S  hand,  although  a  wrong  name  be  written  against  it,  or  though  that  hand  be 
guided  bj  another  person^r^-r^arib,  27  L.  J.,  Rob  IS 'ffFUson  v.  Beddardy  12 
Sim.  28  ;  Wms.  Exors.,  67 ;  and  that  signature  may  be  stamped— Jiwiibfrtf  v.  Oaiejfbrd^ 
3  S.  W.  and  T.,  98  ;  and  that  the  testator's  initial,  or  his  signature  under  an  assumed 
name,  may  stand  for  and  pass  as  his  maiic^Wms.  Exors.,  68,  Btxt  sealing  would 
not  be  regarded  as  signing— ^ Wms.  Exors.,  68. 

-^^^^-^  *  Clause  (15); — Anything  prescribed  by  the  High  Court 

would  not  be  so  called  within  the  meaning  of  this  Act. 

Qlixuee  (18)  : — Will  this  definition   include,  besides  the  Registration  Act,  the 
jf   i  .      -  provisions    of    other  Acts    such  as  the   Transfer  oi    Pro- 

Megmerea.  ^^^  ^^^  l^^pide  sections  107  and  54  of  that  Act. 
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CHAPTER  II. 

Classes  op  Tenants. 

IV.  There  shall  be,  for  the  purposes  of  this 
Act,  the  following  classes  of  tenants,  namely  : — 

(1)  tenure-holders,  including  under-tenure-holders, 

(2)  r^dyats,  and 

(3)  under-raiyats,   that  ia  to  say,   tenants    holding    whether 
immediately  or  mediately  under  raiyats  ; 

and  the  following  classes  of  raiyats,   namely  :— 

(a)  raiyats  holding  at  fixed   rates,   which  expression  means. 

raiyats  holding  either  at  a  rent  fixed  in  perpetuity  or  at 

a  rate  of  rent  fixed  in  perpetuity, 
(6)  occupancy -raiyats,   that  is  to   say,  raiyats  having  a  right 

of  occupancy  in  the  land  held  by  them,  and 
(o)  non-occupancy-raiyats,   that  is   to  say,  raiyats  not  having 

such  a  right  of  occupancy*     J  X'  ^  ^^^  ^^  ^S 
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This  section  contemplates  a  logical  division  of  aU  classes   of  tenants   under 
the  Act.     The  classification  will  appear  tf^J^e  clear  from  the  following  table:— 
(1.)     Tenure-holders  ^i||iid  nnder-tennre-holders.  « 


Tenants 


C      (a)     Kaiyats  at  fixed  rates. 


(2.)     Baijats  <      (b)    Occupaocj  raijats. 

(      (c)    Non-occupancy  raiyats. 

(8.)  ,  Under-raiyats. 
"  Tenant**  is  a  general  term  for  tenure-holders,  raiyats,  as  well  as  under-raiyats, 
while  the  word  "  raiyat"  includes  three  classes  of  raiyats  described  as  /^i),  (b)  and  (e). 
It  follows  that  an  under-raiyat  is  a  tenant  but  not  a  raiyat,  while  a  non-occupancy  raiyat 
is  both  a  raiyat  and  a  tenant.  The  word  *'  tenant"  has  been  defined  in  clause  (3)  of 
section  8,  and  "  tenure-holder"  and  "  raiyat"  in  section  5.  In  Act  X  of  1859  and 
Act  VIII  of  1869  (B.C.),  the  tenants  were  not  classified  so  distinctly,  but  from  the 
context  it  could  be  gathered  that  those  Acts  also  contemplated  three  classes  of 
raiyats,  viz,,  raiyats  at  fixed  rates  (section  8,  Act  VIII  of  1869  B.C.  and  Act  X 
of  1869),  occupancy  raiyats  (section  6,  Act  VIII  of  1869  B.C.  and  Act  X  of 
1859),  and  non-occupancy  raiyats  (section  8).  Under-raiyats  were  not  mentioned, 
except  cursorily  in  section  6,  and  tenure-holders  not  provided,  except  m  section  26 
of  Act  VIII  of  1869  B.C.  and  section  27  of  Act  X  of  1859.  In  Act  XVIII  of 
1878,  which  is  the  existing  "  North- Western  Provinces  Rent  Actj"  ^ve  classes  of 
tenants  are  contemplated,  viz^  middlemen  (section  4),  tenants  at  fixed  rates  (section 
6),  ex-proprietory  tenants  (section  7),  occupancy  tenants  (section  8),  and  lenants- 
at-will  (section  21).  Of  these  ex-proprietoiy  tenants  are  only  a  special  class  of 
occupancy  tenants. 

The  classification  made  in  this  section  is,  however,  not  exhaustive.  There  may 
be  a  separate  class  of  raiyats  within  the  general  body  of  occupancy  raiyats— V1W0 
clause  (0)  of  section  81  ;  compare  also  6  Weekly  Reporter  (Act  X),  83,  Bam  Coomar 
Dhara  v.  Bhyruh  Chundra  Mookfrjee  ;  and  9  W,  R.,  88,  Sndhoo  Singh  v. 
Bamanoogra  Lall  ;  9  W.  R.,  849,  Farmananda  Sen  v.  Fuddo  Alani  Dasi  ;  12 
W.  R  ,  102,  Qaari  Nath  Roy  v.  Ramgati  Ohunder. 

V.  (1)  "  Tenure-holder"  means  primarily  a  person  who  has 
Meaning  of "  tenure-  acquired  from  a  proprietor  or  from  another 
holder"  and  "raiyat.'*  tenure-holder  a  right  to  hold  land  for  the 
purpose  of  collecting  rents  or  bringing  it  under  cultivation  by 
establishing  tenants  on  it,  and  includes  also  the  successors  in 
interest  of  persons  who  have  acquired  such  a  right. 

(2)  ."  Raiyat"  means  primarily  a  person  who  has  acquired  a 
right  to  hold  land  for  the  purpose  of  cultivating  it  by  himself^  or 
by  members  of  his  family,  or  by  hired  servants,  or  with  the  aid  of 
partner,  and  includes  also  the  successors  in  interest  of  persons 
who  have  acquired  such  a  right,  fJ^^^^^^^^^-r^  ^t^^^UzL^  -^-«^-^^ 

Explanation. — Where  a  tenant  of  land  has  the  right  to  bring  -VJ^ 
it  tmder  cultivation,  he  shall  be  deemed  to  have  acquired   a  right 
to  hold   it  for  the  purpose  of  cultivation  notwithstanding  that  he 
uses  it  for  the  purpose  of  gathering  the  produce  of  it  or  of  grazing 
cattle  on  it 

(3)  A  person  shall  not  be  deemed  to  be  a  raiyat  unless  he 
holds  land  either  immediately  under  a  proprietor  or  immediately 
under  a  tenure-holder.  J^  X^  /t^  KfrV  oK^  ^JT^ 
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(4)  In  determining  whether  a  tenant  is  a  tenure-holder  or  a 
raiyat,  the  Court  shall  have  regard  to — 

(a)  local  custom  ;  and 

(6)  the    purpose  for  which  the   right  of   tenancy  was 
originally  acquired. 

(5)  Where  the  area  held  by  a  tenant  ^ceeds  one  hundred 
standard  bighas,  the  tenant  shall  be  presumed  to  be  a  tenure-holder 
until  the  contrary  is  shown. 

The  dittinetum  le-  5«ii^  Commission. — This  distinction  is  tlie  result  of  mnch 
trvem  tenure-holder  and  discussion  and  opposition.  The  Hent  Oommission^  in  their 
raiyat,  report  of  29th  June,   1880,  wrote  : 

"  Turning  to  the  case-law  we  find  it  decided  :  (1)  that  if  a  person  takes 
land  and  at  once  sub-lets  it,  he  will  be  a  middleman,  and  will  not  under 
the  present  law  acquire  a  right  of  occupancy  in  such  land ;  (2)  that  if  a 
raiyat,  who  ^as  acquired  a  right  of  occupancy  in  land,  sub-lets  such  land,  he 
does  not  by  so  doing  forfeit  his  right  of  occupancy ;  but  (8)  he  cannot  by  so  doing 
alter  the  nature  of  his  holding  and  convert  it  into  an  under-tenure.  Applying 
these  principles,  it  will  appear  that  the  reclaiming  lease-holder,  who  neyer  himself 
cultivated  and  who  sub-let  before  he  had  held  for  twelve  years,  never  was 
a  raiyat  with  a  right  of  occupancy.  He  was  and  is  a  middleman  ;  but  what  are 
the  rights  of  a  middlem&n  is  not  laid  down  in  the  law,  and  must  be  very  un- 
certain. If  such  lease-holder  reclaimed  and  cultivated  part  of  his  lot  and  let' 
the  rest  of  it,  are  his  position  and  his  rights  different  in  respect  of  the  two  portions  ? 
Can  he  be  a  raiyat  with  a  right  of  occupancy  as  to  the  former  portion — ^unable  to  put 
off  this  character  and  convert  himself  into  anything  else  but  a  raiyat — and  as  to  the 
latter  portion,  a  middleman  with  undefined  rights  and  liabilities  7  This  uncertain 
and  inconsistent  state  of  the  law — built  up  of  isolated  cases  dealing  with  individual 
rights,  which  were  the  complement  of  the  rights  of  other  persons  not  before  the  Court 
and  not  therefore  duly  considered — ^has  led  to  much  profitless  litigation,  and  if 
allowed  to  continue  must  lead  to  still  less  satisfactory  results.  We  think  it,  therefore, 
very  expedient  that  the  rights  of  the  above  classes  of  persons  should  be  defined,  and 
that  some  rules  should  be  laid  down  which  will  enable  the  Courts  to  say  in  all  cases 
who  are  tenure-holders  or  under-tenure-holders,  and  who  are  raiyats  having  a  right  of 
occupancy.  After  the  fullest  consideration  of  the '  whole  subject,  it  appears  to  us 
impossible  to  discover  any  principle  of  distinction  between  raiyats  and  tenure-holders 
or  under-tenure-holders  which  will  hold  good  universally  or  even  in  the  large  majority 
of  cases.  If  cultivation  be  taken  as  the  test  whether  the  interest  of  a  particular 
tenant  is  a  tenure  (or  under-tenure)  or  a  raiyati  holding,  a  talukdar,  tenure-holder 
or  under-tenure-holder  may  cultivate  land  forming  part  of  his  taluk,  tenure  or  under- 
tenure,  while  the  person  commonly  called  a  raiyat  may  have  sub-let  his  entire 
holding  and  may  not  himself  cultivate  a  single  square  foot.  It  is  impossible, 
therefore,  to  say  that  under  all  circumstances  the  person  who  cultivates  is  a 
raiyat,  and  the  person  who  does  not  cultivate  is  a  tenure-holder.  If  the  receipt  of  rent^ 
from  persons  in  the  actual  occupation  of  the  land  be  considered  the  essence  of  a 
tenure-holder  or  under-tenure-holder,  then  we  find  raiyats  also  subletting  and  receiving 
rents  from  their  tenants  in  actual  occupation.  If  hereditability  be  tried,  the  raiyat'a 
interest,  the  raiyat's  holding  ia  heritable  as  well  as  the  taluk.  Is  transferability  the 
test?  The  raiyat's  jama,  independently  of  Acts  X  of  1859  and  VlII  of  1869,  is 
commonly  transferable  by  custom.  Is  saleability  for  its  own  arrears  set  up  as  the 
true  distinction  ?  The  landlord  of  his  own  option  brings  raiyats'  holdings  to  sale  in 
execution  of  decrees  for  rent,  wiile  ifc  tenure  or 'Undtir-tenure  is  not  subject  to  the 
special  law  for  the'salcof'under-tenu'res  fo/the  recote>y   of  arrears  of  rent  due  in 
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respect  thereof,  unless  it  is  so  saleable  hj  the  title  deeds  or  established  nsage  of 
the  ooantry.  If  the  quantity  of  rent  paid  by  the  tenant  be  supposed  to  be  the  point  of 
distinction,  then  in  Rungpore  the  rent  of  a  jote  varies  from  one  rupee  to  half  a 
lakh  of  rupees,  while  in  other  districts  the  rent  of  many  taluks  is  but  a  few  rupees. 
It  is  true  that  a  tenure-holder  or  under-tenure-holder  is  not  liable  to  enhancement 
upon  the  grounds  applicable  to  a  raiyat  having  a  right  of  occupancy  ;  but  this  dis- 
tinction stops  here,  for  the  existing  law  does  not  define  the  grounds  upon  which  the 
rent  of  a  tenure  or  under^nure  can  be  enhanced. 

"  Under  these  circumstances  we  have  come  to  the  conclusion  that  the  quantity 
of  land  included  in  a  single  demise  will  afford  the  most  reasonable  ground  of  dis- 
tinction in  the  case  of  the  class  of  tenants  under  discussion.  Although  at  the 
present  time,  and  under  the  altered  condition  of  agricultural  society,  actual 
cultivation  is  no  longer  the  essence  of  a  raiyati  tenure,  we  think  that  the  original 
conception  of  a  ^*  raivat"  was  that  he  entered  on  the  land  for  the  purpose  of  cultivating 
it  or  bringing  it  under  cultivation,  either  by  his  own  personal  labour,  or  by  that  of 
his  servants  or  followers,  or  by  means  of  persons  who  would  occupy  portions  of  the 
land,  giving  him  in  return  a  share  of  the  produce  according  to  the  custom  of  the 
country,  and  afterwards  a  money  rent  when  it  suited  both  parties  ^to  make  this 
arrangement.  A  raiyati  holding  being  created  in  this  manner,  it  did  not  cease  to  be 
such  because  the  raiyat  subsequently  sub-let  (there  being  nothing  either  in  his  contract 
or  in  the  custom  of  the  country  to  prevent  him  from  doing  so),  and  practically  convert- 
ed himself  into  a  middleman,  which  is  only  another  name  for  a  tenure-holder  or 
under-tenure-holder.  This  process  of  conversion  is  going  on,  and  has  long  been  going 
on,  in  every  district  of  Bengal.  That,  while  undergoing  this  process,  there  should 
be  some  doubt  as  to  how  far  the  tenant  was  to  be  governed  by  the  incidents  of  the 
raiyati  condition  which  he  is  leavino:,  or  by  those  of  the  tenure  condition  to  which  he 
is  approaching,  is  only  natural.  It  is  not  possible  so  to  adapt  legislation  as  to  make 
exact  provision  for  this  transition  state  ;  but  looking  at  what  we  take  to  be  the  true 
conception  of  a  raiyat,  and  finding  it  impossible  to  ignore  the  custom  of  sub-letting, 
we  think  it  reasonable  to  say  that,  whether  a  tenant  subsequently  sub-lets  the  whole 
or  part  of  the  land  demised  to  him,  it  is  not  easy  to  presume  that  he  had  any  in- 
tention of  assuming  the  position  and  status  of  a  raiyat,  if  the  quantity  of  land  included 
in  the  original  demise  was  so  large  that  it  could  not  be  cultivated  by  a  single  tenant 
with  such  means  and  assistance  as  are  usual  in  the  country. 

"  We  have  therefore  enacted  (section  11)  that,  notwithstanding  any  custom  or 
contract  to  the  contrary,  every  person  to  whom  more  than  one  hundred  standard 
bighas  of  land  have  been  let  by  a  single  demise,  otherwise  than  for  a  term  or  year  by 
year,  shall  be  deemed  to  be  a  tenure-holder  or  under-tenure-holder  within  the 
meaning  of  sections  8,  9  and  10.  If  the  lessor  were  a  proprietor,  the  lessee 
will  be  a  tenure-holder  ;  if  the  lessor  were  a  tenure-holder  or  under-tenure-holder,  the 
lessee  will  be  an  under-tenure-holder  of  the  first,  second  degree,  and  so  on.  We 
have  made  possession  necessary  to  complete  the  demise  in  order  to  avoid  the  risk  of 
litigation,  which,  in  this  country,  is  so  common  when  persons,  out  of  possession  but 
relying  on  titles  that  have  to  be  established  in  Courts  of  law  before  they  can  be 
enforced,  grant  leases  to  persons  who  are  prepared  to  speculate  in  law-suits.  We 
have  made  these  provisions  applicable  to  tenancies  created  as  well  before  as  after  the 
commencement  of  the  Act.  We  have  further  declared  that  every  such  tenure  or  under- 
tenure,  which  has  been  held  for  twelve  years,  shall  be  permanent  and  transferable. 
The  quantity  of  land  selected  for  the  purposes  of  these  provisions  is,  of  course, 
an  arbitrary  quantity  ;  but  we  think  it  reasonable  to  draw  the  line  at  one  hundfed 
bighas,  having  ragard  to  what  has  been  said  above.  It  may  be  well  to  observe 
that,  although  the  person  who  holds  more^han  one  hundred  bighas  is  made  a  tenure- 
holder  (or  under-tenure-holder),  whether  fie  or   his  landlord   wishes  it   or  not,   the 
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person  who  holds  one  hundred  blghas  or  less  may  be  a  tenttre-holder  or  a  TtAjsi,  as 
he  and  his  landlord  wish  and  agree 

Bill  No,  L — It  is  needless  to  gi7e  the  definition  of  the  Rent  Commission  Bill  here, 
because 4t  was  found  defective  and  abandoned.  The  Select  Committee,  in  Bill  No.  I, 
gave  up  the  attempt  of  drawing  any  such  distinction,  and  reported  on  the  2nd  March 
1883  that  the  "  term  *  tenure-holder'  as  used  in  the  Bill  is  defined  [section  3,  (3)  and 
(4)]  to  include  what  are  commonly  known  as  under-tenure-holders,  that  is  to  say,  dar- 
patnidars,  se-patnidars,  dar>ijaradars  and  such  like  ;  and  ibso  tenants  of  the  class 
hitherto  known  as  raiyats  at  fixed  rates.  The  inclusion  of  tenants  of  this  latter  class 
in  the  definition  is  convenient  from  the  draftsman's  point  of  riew,  but  is,  it  is  believed, 
otherwise  of  little  importance,  inasmuch  as  the  incidents  which,  are  attached  to 
their  holdings  place  them  to  all  practical  intents  and  purposes  on  the  same  footing  as 
tenure-holders.  The  term  *raiyat'  has,  following  the  BQl  prepared  by  the  Kent  Law 
Commission,  been  limited  to  tenants  holding  land  for  purposes  of  agriculture,  horti* 
culture  or  pasture,  or  who  have  come  into  possession  for  such  purposes,  except  where 
hastu  or  homestead  land  is  included  in  a  raiyat's  agricultural  holding,  in  which 
case  it  will  be  treated  in  the  same  way  as  the  rest  of  the  holding,  and  he  will  be 
deemed  to  hold  it  as  a  raiyat.  Except  as  just  stated,  no  attempt  has  been  made  to 
define  the  tenns '  tenure-holder'  and  '  raiyat,'  or  to  settle  the  distinction  between  these 
two  classes  of  tenures.  The  importance  of  this  distinction  for  the  purposes  of  the 
Bill  has  not  been  overlooked,  nor  has  the  possibility  that  <;ases  may  occur  near  the  line 
of  separation  between  the  two  classes,  in  which  a  doubt  will  arise  as  to  whether 
the  tenant  is  a  tenure-holder  or  a  raiyat ;  but  it  is  believed  that  the  distinction  ia 
generally  understood,  an<^  that,  save  in  exceptional  cases,  no  difficulty  will  arise. 
However  this  may  be,  no  complete  definition  has  as  yet  been  suggested  which 
would  not  be  certain  to  give  rise  to  difficulties  greater  than  those  which  it  is 
intended  to  remove." 

The  Bengal  Oovernment, — The  Bengal  Government  (Sir  Rivers  Thompson) 
however  proposed  a  definition  (  Letter  to  the  Secretary/  of  the  Oovernment  of  India^ 
dated  the  27th  September  1883)  with  the  following  remarks  : 

"The  negative  character  of  the  definitions  of  'tenure'  and  'raiyat'  has 
been  unfavourably  criticised.  The  difficulties  in  the  way  of  a  positive  defini- 
tion, specially  those  to  which  the  Rent  Commission  draw  attention  in  paragraph  20 
of  their  report,  are  not  ignored  ;  but  it  is  clear  that  the  want  of  some  definition 
which  might  afford  a  presumption  as  to  the  nature  of  the  right  leads  in  practice 
to  serious  embarrassment  from  which  all  landlords  suffer.  The  Board  of  Revenue 
even  go  the  length  of  asserting  that  any  *  rule  of  thumb'  procedure  which  would 
enable  a  tenure  to  be  distinguished  even  presumptively  from  an  occupancy  holding 
would  be  a  great  relief  to  landlords,  and  a  help  to  the  revenue  administration 
of  the  province. 

"  On  such  a  question  as  a  legal  definition  of  this  sort,  the  Lieutenant- Oovemor 
has  much  diffidence  in  offering  any  opinion  ;  but  it  seems  to  him  that  there  is  reason 
for  the  dissatisfaction  expressed  with  this  portion  of  the  Bill,  and  that  a  definition  is 
more  likely  to  avoid  difficulties  than  the  absence  of  any  definition  at  all.  One  of  the 
greatest  difficulties  tx)  be  met  with  in  dealing  with  the  rent  question  in  Bengal  is  the 
question  of  sub-letting.  It  is  possible  that  by  accurately  defining  the  class  who,  as 
occupancy  raiyats,  will  be  entitled  to  sub-let,  that  difficulty  may  be  lessened  ;  imd, 
therefore,  the  Lieutenant-Governor  would  suggest  that,  while  those  who  retain  a 
substantial  cultivating  interest  in  the  holding  should  be  regarded  as  occupancy  raiyats, 
all  those  owners  of  occupancy  rights  who  never  got  possession  for  the  bond  fide  pur- 
poses of  cultivation,  or  who,  having  originally  been  cultivators,  have  divorced  them- 
selves from  direct  connection  with,  or  responsibility  for,  the  cultivation  of  the 
holding,  should  be  classed  as  tenure-holders.    It  is  to  be  remembered  that  the  late 
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Supreme  and  present  Higli  Court  have  declared  '  any  tenure  by  title  deeds  or  by  the 
custom  of  the  country,  transferable  by  sale'  to  be  an  under-tenure  (Indian  Law 
Keports,  Vol.  8,  page  675j,  while  the  Lieutenant-Governor  understands  that  the 
Courts  look  on  persons,  who  have  not  jpot  possession  for  bond  fide  purposes  of  culti- 
yation  ia  the  light  of  tenure-holders  (9  Calcutta  Law  Reports,  page  449).  It 
seems  therefore  to  Mr.  Rivers  Thompson  that  a  definition  on  the  lines  he  proposes 
would  not  only  be  in  accordance  with  the  prevailing  judicial  opinions  on  the  subject, 
Irat  would  also  establish  an  intelligible  demarcation  line  between  the  cultivator  and 
the  mere  rent-receiver,  which  would  hold  good  in  the  great  majority  of,  if  not  in 
•11,  cases.  Such  a  definition  would  also  have  the  great  advantage  of  classing  as  tenure- 
holders  mahajans  and  other  non-agricultural  purchasers  of  occupancy  rights,  whose 
raiyats  would  then  become  *  ordinary '  raiyats,  saved  by  the  provisions  of  the  Bill 
apf^cable  to  their  class  from  the  worst  evils  of  rack-renting,  and  capable  of  acquir- 
ing occupancy  rights  in  course  of  time. 

*'  In  making  this  suggestion,  the  Lieutenant-Governor  is  not  unmindful  of  the 
objection  that  it  would  tend  to  increase  indefinitely  the  chain  of  middlemen  between  the 
proprietor  and  the  actual  cultivator.  The  increase,  however,  would  be  but  nominal ;  for 
the  non-cultivating  occupancy  raiyat  is  already  in  fact  a  middleman,  while  middlemen 
divorced  from  all  connection  with  tillage,  are  rarely  in  these  Provinces,  owing  to 
the  pressure  of  population  on  the  soil,  recruited  from  the  cultivating  classes.  Besides, 
even  if  middlemen  are  created,  the  condition  of  the  actual  cultivator  under  them 
would  be  better  (if  the  proposals  which  the  Lieutenant-Governor  will  subsequently 
make,  be  accepted),  than  under  rack-renting  occupancy  raivats,  who  are  middlemen 
in  all  but  the  name.  Mr.  Rivers  Thompson  is  also  not  forgetful  of  the  probability 
that  such  a  definition  as  he  proposes  would  meet  with  some  opposition  in  portions  of 
deltaic  Bengal ;  for  instance,  where  certain  classes  claim  the  statun  and  immunities  of 
tenure-holders,  while  exercising  over  under-tenants  the  power  and  privileges  at  pre- 
sent enjoyed  by  occupancy  raiyats.  These  classes  would  oppose  a  formal  definition 
which  would  curtail  the  power  they  claim  to  exercise  ;  and  it  is  only  right  to  say 
that  their  opposition  seemed  so  formidable  to  Sir  Richard  Temple  that,  notwithstanding 
the  existence  of  judicial  decisions  declaring  these  classes  to  be  tenure-holders,  he 
deemed  it  imprudent  to  provoke  it  by  ajffording  any  protection,  even  in  settlement 
proceedings,  to  the  actual  cultivators  of  the  soil.  On  the  other  hand,  the  proposed 
definition  «would  meet  with  approval,  and  would  redress  existing  inconveniences  in 
those  districts  where  cultivation  expands  or  contracts  with  the  rise  or  fall  of  prices, 
an  elastic  rent  system  being  the  consequence. 

^  Such  being  the  objects  to  be  provided  for,  the  question  is,  what  form  should  the 
definitions  take  7  This  question  is,  no  doubt,  difficult,  the  difficulty  being  in  connection 
with  the  point  whether  an  occupancy  raiyat  may  sub-let  his  holding  and  still  remain 
a  raiyat.  In  by  far  the  greater  portion  of  these  Provinces  it  is,  in  the  Lieutenant. 
Governor's  opinion,  safe  to  provide  that  a  raiyat  who  sub-lets  a  large  portion  of,  if  not 
his  entire  holding,  thus  divorcing  himself  from  actual  cultivation,  shall  be  deemed 
to  be,  not  a  raiyat,  but  a  tenure-holder.  In  the  less  settled  portions  of  the  deltaic  and 
frontier  districts,  however,  sub-letting  is  the  usual  procedure  for  re-claiming  land,  and 
i{»  rather  a  method  of  raiyati  cultivation  than  an  evidence  of  sub-infeudation. 
In  such  districts,  therefore,  sub-letting  of  the  entire  holding  should  not  operate 
to  convert  the  lessor  into  a  tenure-holder,  but  should  be  deemed  consistent  with 
the  %tatU9  of  a  raiyat.  Bearing  these  considerations  in  view,  the  Lieutenant- 
Governor  submits  for  the  consideration  of  the  Council  the  following  definitions  which 
are  based  on  those  contained  in  the  Rent  Commission's  Report: — 

(a.)  A  tenure  means  (1)  a  rent-paying  interest  in  land  subordinate  to  the 
interest  of  a  proprietor  and  superior  to  that  of  a  raiyat ;  (2)  a  rent-free  interest  in 
land  when  a  rent-paying  interest  in  the  same  land  exists  between  the  proprietary 
interest  and  such  rent-free  interest ;   (8)  a  revenue-free  or  rent-free  interest  in  land 
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when  no  rent-paying  interest  exists  between  such  revenue- free  and  rent-free  interest 
and  the  proprietary  interest.     A  tenure  includes  an  under-tenure. 

Illustrations  — A  patni,  dar-patni,  or  se-patni  interest  is  a  tenure.  An  ijara 
or  dar-ijara  is  a  tenure.  An  occupancy  holding,  which  the  owner  does  not  cultivate 
as  a  raiyat,  is  a  tenure.  A  valid  bramhottur  is  a  tenure.  A  lakheraj  holding,  included 
in  a  revenue-pa3ring  estate,  and  not  entered  in  the  register  of  revenue-free  lands, 
is  a  tenure.  / 

(b,)  A  raiyat  or  tenant  means  a  person  who  cultivates  land,  or  who  occupies 
land  for  the  purposes  of  cultivating  it,  or  bringing  it  under  cultivation.  A  person 
cultivates  land  or  brings  it  under  cultivation  within  the  meaning  of  this  definition, 
when  cultivation  is  carried  on  by  himself,  or  by  the  members  of  his  family,  or  by 
his  servants,  or  by  hired  labour,  or  by  sub-letting  a  part  while  continuing  to  carry 
on  cultivation  by  one  or  more  of  the  preceding  means  in  a  moiety  of  the  land. 

Provided  that  by  order  duly  published  in  the  Calcutta  Oazetie,  the  Local 
Government  may  declare  that  cultivation  as  a  raiyat  may  be  carried  on  within  a  tract 
to  be  specified  in  such  notification  by  sub-letting  the  whole  of  the  land,  and  may 
suspend  or  withdraw  that  order,  and  such  declaration  shall  have  the  force  of  law. 

Ulustrahon. — Cultivation  of  the  whole  or  part  of  an  occupancy  holding  on  the 
terms  of  a  division  of  produce  between  the  occupancy-holder  and  the  actual  cultivator, 
is  cultivation  under  a  sub-lease. 

(The  latter  illustration  is  meant  to  provide  for  those  cases  which,  judging 
from  experience,  would  probably  be  numerous,  in  which  mahajans  having  bought  up 
occupancy  rights  would  let  "a  portion  of  the  land  on  a  nugdi^  and  the  remidnder  really 
on  a  hhaoli  tenure,  but  ostensibly  on  a  contract  fixing  portion  of  the  produce  as  the 
wages  of  labour  ) 

I  am  to  propose  below  that  landlords  be  allowed  a  more  summary  procedure  for 
collecting  rents  from  tenure-holders  than  from  raiyats,  while  non-occupancy  raiyats  rent- 
ing land  from  tenure-holders  be  granted  a  more  beneficial  8tatu%  than  kurfas  or  under- 
tenants can  enjoy.  It  is  to  be  hoped  that  by  these  means  the  interests  of  the  land- 
lords on  the  one  hand,  and  those  of  the  actual  cultivators  on  the  other,  will  jointly 
operate  in  the  direction  of  classifying  as  tenure-holders  all  owners  of  occupancy 
rights  who  do  not  actually  cultivate  the  soil ;  and  further  that  the  limitations  imposed 
on  the  powers  of  tenure-holders  to  rack-rent,  to  which  reference  will  be  made  later 
on,  will  discourage  the  growth  of  the  class." 

Referring  then  to  the  best  means  of  preventing  rack-rentiag,  the  Bengal 
Government  observed  :  "  In  the  Lieutenant-Governor's  opinion  an  effective  way  to 
prevent  these  evils  is  by  converting  all  purchasers  of  occupancy  rights,  who  are  not 
hond  fide  cultivators,  into  tenure-holders,  under  whom  the  actual  cultivator  will  have 
the  protection  afforded  by  the  status  of  a  raiyat ;  and  this  was  one  of  the  reasons 
which  induced  Mr.  Ktvers  Thompson  to  propose  the  definitions  of  tenure  and 
raiyat  given  in  paragraph  6  above." 

Bill  No.  II. — Bill  No.  II  then  proposed  the  following  distinction  : 

"  Section  5.     (1)  *  Tenure-holder'   means  primarily  a  person  who  has  acquired 

.  from  a  proprietor  or  from  another  tenure-holder  the  right  to 

IM^^  raiyar^^^    ^^^^^^  ^^^'  *^^  includes   also  the   successors  in  interest 

of  persons  who  have  acquired  such  a  right  and  the  persons 

who  are  to  be  deemed  tenure-holders  under  section  37. 

(2)  *  Raiyat'  means  primarily  a  person  who  has  acquired  land  for  the  purpose 
of  cultivating  it  by  himself,  or  by  members  of  his  family,  or  by  hired  servants, 
or  with  the  aid  of  partners,  and,  subject  to  section  87,  includes  also  the  successors 
in  interest  of  persons  who  have  so  acquired  land. 

(8)  A  person  shall  not  be  deemed  to  be  a  raiyat  unless  he  holds  land  either 
immediately  under  a  proprietor  or  immediately  under  a  tenure-holder. 
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(4)  In  determiniug  whether  a  tenant  is  a  tenore^holder  or  a  raijat,  the  Court 
shall  have  regard  to — 

(a)  local  custom ; 

(6)  the  provisions  o£  section  37,  with  respect  of  raiyats  who  siib-Ibt  more 

than  half  their  holdings  ;%nd 
(c)  the  nature  of  the  right  of  tenancy  as  originally  acquired,  that  is  to  say 

whether  it  ms  a  right  to  collect  rents  or  a  right  to  cultivate  land. 

(5)  Where  the  area  of  a  holding  exceeds  one  hundred  standard  bighas,  and 
the  whole  or  part  of  it  is  sub*let,  the  tenant  shall  be  presumed  to  be  a  tenure-holder 
until  the  contrary  is  shown." 

**  Section  87.  If  the  portion  of  his  holding  sub-let  by  an  occupancy  raiyat 
C^mertion  of  iuh-let-  exceeds  more  than  half  his  holding,  he  shall,  on  being 
ting  oecupanojf-raiytUs  registered  in  a  public  register  as  a  tenure-holder  under 
into  tenMre-holders.  any  Act  which  may  be  passed  for  the  registration   of   tenure- 

holders,  be  deemed  to  have  become  a  tenure-holder  within  the  meaning  of  this  Act. 

Provided  as  follows  : — 

(a)  Nothing  in  this  section  shall  apply  to  any  person  who  is  disabled  from 
cultivation  by  age,  sex,  disease,  accident  or  temporary  absence  from  home  on 
military  or  domestic  service  or  a  pilgrimage,  and  who  sub-lets  his  holding  or  any 
part  thereof  for  a  term  not  exceeding  the  duration  of  his  disability. 

S)  If  a  person  is  converted  into  a  tenure-holder  by  virtue  of  this  section  his 
all  be  liable  to  enhancement  on  the  same  terms  and  subject  to  the   same   con- 
ditions as  if  he  were  an  occupancy  raiyat. 

Explanation. — A  person  who  has  been  converted  into  a  teiy^-holder  by  virtue 
of  this  section  does  not  by  reason  of  the  portion  of  his  holding  sub-let  ceasmg  to 
be  more  than  one-half  the  holding  become  again  converted  into  a  raiyat." 

And  the  Select  Committee  reported  : — "  In  the  section  which  xelates  to  the 
distinction  between  tenure-holders  and  raiyats,  we  have  endeavoured  to  describe,  rather 
than  to  define,  each  class.  Whilst  recognizing  the  expediency  of  laying  down  rules  for 
the  guidance  of  Courts  in  dealing  with  cases  which  lie  near  the  border  line  between 
the  two  classes,  we  retain  the  opinion  that  any  attempt  to  frame  a  rigid  definition 
of  either  class  would  tend  to  create,  rather  than  to  remove,  difficulties." 

The  Select  Ootnmittee  on  Bill  No.  Ill  reported  : — "  The  only  amendments  calling 
for  notice  in  this  chapter  are :  1st,  that  we  have  omitted  all  reference  to  the  raiyat 
coaverted  into  a4enure-holder  under  section  87  of  the  Bill  No  II  as  it  has  been 
d^ermined  to  omit  section  87  ;  and  2nd,  that  we  have  altered  section  5  (5)  so  as 
to  provide  that  a  tenant  holding  more  than  one  hundred  bighas  shall  be  presumed,  until 
tbe  contrary  is  shown,  to  be  a  tenure-holder,  without  raising  an  issue  as  to  his 
having  sub-let  any  part  of  his  holding." 

Theienure-holderdfiflned:— The  Uoik'ble  the  Chid  Justice  (Sir  Richard  Garth) 
made  the  following  observations  on  this  definition  :  "  A  tenure-holder  is  described  as 
m  person  who  has  acquired  from  a  proprietor,  or  from  another  tenure-holder,  the  right 
(o  collect  rents.  Now  it  seems  to  me  that  it  would  be  just  as  correct  to  descnbe  a 
indesman  who  has  bought  a  shop  as  a  person  who  has  acquired  a  right  to  collect 
4eMt,  as  it  is  to  describe  a  tenure-holder  as  one  who  has  acquired  a  right  to  collect  rentf. 
It  may  be  generally  true  of  tenure-holders  that  they  have  a  right  to  collect  rents  ; 
bemuse  most  of  them  have  tenants  (introduced  either  by  themselves  or  others)  by 
wbom  rents  are  payable.  But  it  is  by  no  means  of  the  essence  of  a  tenure-holder's 
iBftofest  that  he  should  have  a  right  to  collect  rents  ;  and  still  less  that  he  should 
iMKfe  acquired  that  right  from  his  inmiediate  landlord.  His  right  to  collect  rents  is 
wteatAj  one  of  the  incidents  of  his  position,  when  his  land  is  let  to  tenants  ; 
10  it  is  one  of  the  incidents  of  a  tradesman's  position  that  he  has  a  right  to  collect 
debts  when  ho  has  customers  from  whom  they  are  due.    A  more  correct  description  of 
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a  tenure-holder  would  be  '  one  who  holds  a  tenure,  mediately  or  immediately  under  a 
proprietor,  and  who  is  not  himself  a  raiyat/  Bat  this  of  course  leaves  the  important 
question  open — what  is  a  raiyat  ?  and  what  is  the  true  distinction  between  a  raiyat 
and  a  tenure-holder  7  The  description  which  I  have  suggested  is  correct  as  far  as 
it  goes,  and  it  is  at  any  rate  not  calculated  to  mislead;  whereas  the  description 
proposed  in  this  section  would  be  wholly  inappropriate  to  a  lar^  class  of  tenure- 
holders.  Suppose,  for  instance,  that  a  settlement  were  mjde  with  a  zemindar  at  the 
present  day  of  a  tract  of  waste  in  the  Sunderbuns.  I  have  now  before  me  a  grant  of 
this  kind  which  was  made  very  lately.  Such  a  proprietor  would  be  at  liberty  to  grant 
any  leases  he  may  think  proper  of  any  portions  of  that  tract.  He  may  grant 
mokurari  leases,  either  permanent  or  for  life  ;  he  may  grant  patni  leases,  or  jungle- 
boori  tenures  ;  and  in  each  of  these  cases  the  object  for  which  he  makes  the  grant, 
and  the  object  of  the  lessee  in  taking  it,  would  probably  be  the  cultivation  of  the  soil. 
But  each  of  these  grantees  would  be  at  liberty  (subject,  of  course,  to  any  special  con- 
ditions which  his  lease  may  contain)  to  cultivate  or  not,  as  may  suit  his  convenience  ; 
and  each  would  be  at  liberty  to  grant  his  land  for  sub-tenure,  or  to  let  it  out  to 
raiyats,  or  to  cultivate  it  himself  with  his  own  coolies.  But,  whether  he  does  one 
thing  or  other,  I  take  it  he  would  be  equally  a  tenure-holder  ;  and  that  any  raiyat, 
to  whom  he  lets  the  soil  for  the  purposes  of  cultivation,  would  be  capable  of  acquiring 
occupancy  rights.  And  yet  to  describe  any  one  of  these  grantees  *  as  a  person 
who  has  acquired  from  the  proprietor  a  right  to  collect  rents,'  would  be  a  manifest 
misdescription.  The  truth  is  that  each  successive  tenure-holder  is  to  all  intents 
and  purposes  as  much  an  owner  of  the  soil,  to  the  extent  of  the  interest  which  he 
acquires  in  it,  as  a  tenant  of  land  in  England.  He  is  of  course  bound,  as 
every  tenant  is,  by*the  conditions  which  are  imposed  upon  him,  either  by  the 
general  law  or  by  custom  having  the  force  of  law,  or  by  the  contract  which  he 
makes  with  his  superior  landlord  on  the  one  hand,  or  his  sub-tenants  on  the  other  ; 
but,  subject  to'  those  conditions,  he  may  deal  with  the  land  as  he  pleases.  If,  when  he 
acquires  his  tenure,  the  land  is  occupied  by  raiyats,  he  can  of  course  only  deal  with 
those  raiyats  as  the  law  or  the  contract  under  which  they  hold  allows  him  ;  but  if 
the  land  is  waste,  or  partly  waste,  when  he  acquires  it,  he  may  either  leave  it  so,  or 
utilize  it  in  any  way  he  thinks  proper.  It  seems' to  me,  therefore,  that  the  descrip- 
tion of  a  tenure-holder  in  this  section  is  utterly  misleading.  It  may  no  doubt  be  a 
difficulty  to  define  the  line  which  is  to  separate  the  two  great  classes  of  tenure-holders 
and  raiyats,  but  I  think  it  is  a  duty  which  the  Legislature  should  take  upon  them- 
selves, even  though  they  may  perform  it  imperfectly,  rather  than  fo  place  several 
hundred  judicial  officers  in  a  difficulty  which  they  may  each  attempt  to  solve  in  a 
different  way." 

Mr.  Justice  Field  in  his  minute  remarks :  "  I  do  not  see  the  force  of 
the  word  '  primarily, '  as  the  Bill  does  not  proceed  to  provide  for  the  secondary 
meaning  of  the  term  tenure-holder.  The  definition,  as  it  stands,  appears  to  be 
defective.  It  exdndeajungleboori-talukdarsy  who  have  always  been  understood  to  be 
tenure-holders.  These  talukdars  did  not  acquire  merely  the  right  to  collect  rents. 
They  acquired  an  interest  in  the  land  itself,  which  they  agreed  to  take  with 
full  power  to  reclaim  and  cultivate— part  of  it  themselves — and  part  by  letting 
it  to  tenants  after  reclamation,  or  before  reclamation  to  persons  who  would 
reclaim  and  cultivate,  or  sub-let  for  reclamation  and  cultivation.  Then  the  *  tenure- 
holder'  of  the  de^nition  in  the  Bill  is  not  a  tenant,  for  he  does  not  hold  land 
and  he  does  not  pay  rent,  for  he  pays  and  delivers  nothing  for  the  use  and 
occupation  of  land.  Again,  the  definition  would  include  a  mere  agent  or  mortgagee 
in  possession,  who  are  not  generally  understood  to  be  tenure-holders.  The  definition 
appears  to  have  been  framed  with  a  view  to  avoid  the  admission  that  a  tenure-holder 
obtains  an  interest  in  the  soil  itself.  When  land  is  acquired  under  the  Land  Acquisi- 
tion Act,  the  tenure-holder  is  allowed  compensation  for  an  interest  in  the  soil,  and 
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there  are  numeroas  other  facts  well  known  to  persons  acqaainted  with  the  common  law 
o!  these  proyinces,  which  leave  no  doubt  that  the  tenure-holder  acquires,  not  merely 
the  right  to  collect  rents,  but  a  substantial  interest  in  the  land  itself.  If  %  tenure- 
holder  acquires  no  interest  in  the  lai\d,  how  can  he  give  the  use  or  occupation 
thereof  to  a  tenant  under  him  ?  Then,  regard  being  had  to  sub-section  (3)  of  section  5, 
the  definition  of  *raiyat'  must  fail  with  reference  to  this  sub-section  ;  it  has  already 
been  pointed  out  that  persons  holding  laud  in  certain  Goyernment  estates  will  not 
be  raiyats,  and  will  not  therefore  be  entitled  to  the  benefit  of  raiyats  under  the  Bill, 
and  it  may  further  be  pointed  out  that  the  same  disability  will  attach  to  raiyats  under 
lakherajdars  not  registered  under  Act  VII  (B.C.)  of  1876,  shehaitSy  matwalis 
and  other  classes  of  landlords.  What  also  becomes  of  persons  holding  under  the 
mokuraridars  and  istemraridars  of  Regulation  of  1793,  persons  of  whom  it  is 
impossible  to  predicate  that  they  acquired  the  right  to  collect  rents  ?" 

/nferpreiation  : — As  the  definition  stands,  it  includes  all  sorts  of  tenures  either 
Tent-paying  or  rent-free^  as  well  as  service  tenures  ;  only  it  must  be  created  by  the 
proprietor  or  acquired  from  him.  Is  Government  a  proprietor  ?  No,  except  as  owner 
of  ih&s  mehal.  So  that  a  tenure  may  be  created  by  Government  in  a  khis  mehal 
but  not  otherwise.  But  are  revenue-free  or  rent-free  lands  tenures  ?  Rent  has 
been  defined  in  clause  5  of  section  8,  but  the  word  '  revenue'  has  not  been  defined 
in  this  Act.  We  must,  therefore,  adopt  the  definition  of  section  1  of  Act  VII 
of  1868  (B.C.),  which  provides  that  '*the  word  revenue  includes  every  sum 
annually  payable  to  Government  by  the  proprietor  of  any  estate  or  tenure  in 
respect  thereof,  and  every  sura  payable  to  Government  in  respect  of  tuccavie  or 
of  any  money  advanced  by  Government  to  proprietors  of  land  for  making  or  repair- 
ing embankments,  reservoirs,  or  water-courses,  or  other  improvements  on  the  land 
hdd  by  them."  Read  with  this  definition  all  revenue-free  lands  whether  entered 
in  the  Collector's  General  Register  or  not  are  estates  under  the  Act,  but  not  tenures 
(vide  the  definition  of  the  word  '  estate'  ii^  this  Act).  Except  in  khas  mehal 
there  cannot,  therefore,  be  a  rent-free  tenure  under  the  Government.  If  there 
be  any  revenue-free  land  under  the  Government  it  becomes  an  estate.  But  rent-free 
tenures  are  possible  in  an  ordinary  estate  under  proprietora  other  than  Government. 
The  word  tenure  has  been  defined  in  Act  VII  of  1868  (B.C.)  to  "  include  all  in- 
terests in  land  whether  rent-paying  or  lakheraj  (other  than  estates  as  above 
defined),  and  all  fisheries,  which,  by  the  terms  of  the  grants  creating  the  same,  or 
bj  the  custom  of  Jbhe  country,  are  transferable,  whether  such  tenures  are  resumable 
or  not,  and  whether  the  right  of  selling  or  bringing  them  to  sale  for  an  arrear 
of  rent  may  or  may  not  have  been  specially  reserved  by  stipulation  in  any  instru- 
ment.'^ In  this  definition  it  will  be  observed  that  transferability  is  the  essence  of 
what  is  made  to  constitute  a  tenure,  and  that  it  is  immaterial  whether  the  land 
be  revenue-paying  or  lakheraj.  It  is  obvious  that  this  definition  does  not  suit 
the  present  Act.  Compare  the  definition  of  *  tenure'  in  the  Road  Cess  Act  and 
David  V.  Orish  Chund^r  Ouha,  I.  L,  R.,  9  Cal.,  183  at  p.  185. 

Who  has  acquired  a  right  to  hold  land  for  the  purpose  of  collecting  rents  or 
bringing  it  under  cultivation  by  establishing  tenants  on  it. — This  read  with 
clause  (b)  of  sub-section  (4)  means  that  we  are  to  see  the  original  purpose  of  the 
acquirement  or  creation  of  the  tenancy.  If  a  person  acquire  a  land  for  the  purpose 
of  bringing  it  under  cultivation  bg  establishing  tenants  on  it,  he  is  a  tenure-holder. 
But  if  a  person  acquires  it  for  the  purpose  of  cultivating  it  by  himself,  and  then 
•abandons  his  purpose,  and  establishes  tenants  upon  it,  he  is  a  cultivator.  This  seems 
to  be  consistent  with  section  85,  under  which  a  raiyat  can,  under  certain  circumstances, 
sublet.  But  again  under  section  20,  in  order  to  be  a  settled  raiyat  with  a  nght  of 
occupancy,  the  cultivator  must  continue  to  hold  his  land  as  a  raiyat,  i,e,,  for  the 
purpose  of  cultivating  it  by  himself,  or  by  hired  servants  or  by  partners.  Then  aa 
Mr.  Justice  Field  observes  the  present  definition  would  exclude  the  jungleboori  tiivik'- 
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dara,  tbe  hoioladan,  and  others  who  originally  held  for  the  purpose  of  cultivation  from 
the  rank  of  tenure-holders.  This,  however,  is  in  consonance  with  the  case  law  on  the 
point.  •In  the  case  of  Karoolal  Thakur  v.  Luchmeaput  Doogar,  7  W.  R.,  15,  the 
learned  Judges  observed  :  "  On  the  first  point  the  judgment  of 
DUtinction  between  the  Principal  Sadar  Amin  is  clear,  and  in  our  opinion  substan- 
tenure-holders  and  rat'  ^j^Hy  qq^j^^^  h  jg  as  follows  :  *  I  hold  without  any  doubt 
dHerJZ^  that  the  tenure  of  the  vendor  wa^  that  of  a  cultivator   or 

raiyat,  and  therefore  as  such  did  not  require  registration  when 
plaintiff  purchased  it,  the  provisions  of  section  27  of  Act  X  beinsj  expressly 
applicable  only  to  persons  holding  a  permanent  transferable  interest  between  the 
zemindar  and  the  cultivator.  The  nature  of  the  disputed  tenure  as  raiyati  is  proved 
by  the  pottah  of  the  defendant's  vendor's  ancestors  granted  by  the  zemindars  in  1205. 
•  •  •  It  appears  from  its  contents  to  have  been  granted  to  tenants  who  had  been 
old  cultivators  in  definition  of  a  durhundee  rate  on  all  lands  held  by  them  in  the 
pergunnah  ;  it  describes  them  and  assigns  to  them  the  potta  as  dbadkartj  malguzdbrs 
and  mokurari  jotedarg,  all  of  which  words  characterise  the  tenancy  as  that  of 
cultivators  :  it  continues  to  them  the  cultivation  as  such,  and  then  winds  up  by 
adding  that  you  will  sow  or  cause  to  be  sown  the  lands  so  held  hy  you, 
and  pay  the  rents,  Sfc,  which  again  is  definite  in  that  the  tenure  was  raiyati 
and  was  continued  such,  it  is  argued  that  the  words  cause  to  he  sown  are 
indicative  of  the  tenure  having  been  made  intermediate  when  the  above  potta  was 
given  whatever  it  may  have  been  before  it,  as  the  tenants  were  permitted  to  have 
cultivators  under  them.  •But  this  is  an  incorrect  interpretation  of  the  words  quoted 
which  are  quite  consistent  with  the  wording  of  a  raiyati  potta.  The  tenants  were  by 
the  potta  continued  as  raiyats,  and  a  right  created  as  such  by  the  zemindar  need  not 
be  a  khudkasht  or  self-cultivating  tenant  to  maintain  his  rights  as  such.  If  be 
sub-let  his  tenancy,  the  nature  of  it  will  not  be  altered  thereby  :  as  in  respect  of  the 
zemindar,  he  will  still  continue  its  tenant,  and  will  be  responsible  to  the  zemindar 
for  the  rent  as  such.'  We  agree  with  the  Principal  Sadar  Amin  in  thinking,  for  the 
reasons  given  by  him  in  his  judgment,  that  this  tenure  is  merely  a  raiyati  tenure 
and  therefore  not  one  the  transfer  of  which  required  registration  in  the  sherista  of  the 
zemindar.  Everything  points  to  this  conclusion,  except  the  fact  of  the  so-called  puin&e 
which  the  original  tenants  granted.  No  doubt  their  treating  this  lease  as  a  putnee 
goes  to  show  that  they  themselves  deemed  their  position  to  be  something  more  than 
that  of  mere  raiyats.  Still  we  do  not  think  that  the  course  thus  adopted  can 
alter  the  nature  of  the  tenure  if  it  in  its  inception  was,  as  we  have  no  doubt  it  was, 
merely  raiyati.  It  is  frequently  difficult  to  say  what  tenures  are  raiyati  and  what 
are  those  of  middlemen.  In  the  case  of  Ram  Mungal  Ohose  v.  Lukhie  Narain 
8haha,  1  W.  R.,  70,  a  Division  Court  held  that  the  mere  fact  that  one  who  holds 
land  sub-lets  it,  does  not  make  him  a  middleman,  and  that  the  real  question  to  be 
tried  was  *  whether  the  defendant  was  or  was  not  a  raiyat,  or  one  who  A^W  land  under 
cultivation  by  himself  or  others  who  took  for  him  under  his  supervision  as  a  superior 
cultivator,  or  whether  he  was  a  middleman  because  he  rd^ally  did  not  cultivate 
in  the  sense  of  section  6  (Act  X),  but  was  a  general  lease-holder  or  a  specu- 
lator in  land  rent.'  Applying  this  rde,  it  appears  to  us  that  those  under  whom 
the  plaintiffs  claim  were  not  middlemen,  but  that  they  held  the  lands  in  question 
under  cultivation  by  themselves,  or  by  others  taking  under  them.  In  our  opinion, 
therefore,  it  is  unnecessary  to  register  in  the  zemindar's  sherista  transfers  of  this 
tenure."  So  in  Durya  Prosonno  Ghose  v.  Kalidas  Butt,  9  C.  L.  K.,  449,  Mr.  Justice 
Field  observed  :  "  There  is  almost  no  evidence  on  the  part  of  the  defendants  to 
show  what  was  the  nature  of  their  interest  in  its  inception.  The  only  real  evidence 
which  there  is,  is  on  the  part  of  the  plaintiff,  and  goes  to  show  that  at  the  time  when 
the  interest  of  the  defendants  was  created,  there  were  already  raiyats  upon  the  land,  and 
that  the  interest  created  in  the  defendants  was  a  right  not  to  the  actual  physical  posses- 
sion of  the  land  itself,  but  to  collect  the  rents  from  the  raiyats  who  were  abeady 
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in  possession.  We  have  already  expressed  our  opinion  in  another  case  that  the  only 
test  of  a  raiyati  interest  which  can  be  applied  in  the  present  state  of  the  law  is  to 
see  in  what  condition  the  land  was  when  the  tenancy  was  created.  If  raiyats  were 
already  in  possession  of  the  land,  and  the  interest  created  was  a  right  not  to  the 
actn^  physical  possession  of  the  land,  but  to  collect  the  rents  from  those  raiyats, 
that  we  think  is  not  a  raiyati  interest.  If,  on  the  other  hand,  the  land  was  jangle 
or  nncnltiyated  or  nnoccnpied,  and  the  tenant  was  let  into  the  physical  possession 
of  the  land,  that  woold  be  a  raiyati  interest ;  and  the  nature  of  this  interest  so  created 
would  not,  according  to  a  number  of  decisions  of  this  Court,  be  altered  by  the 
flubsequent  fact  of  the  tenant  sub-letting  to  under-tenants.  Applying  this 
test  to  the  present  case,  we  are  unable  to  agree  with  the  Subordinate  Judge 
that  the  interest  here  created  was  in  its  inception  a  raiyati  interest.'* 

Similarly  in  Baboo  Dhunput   8in^  v.  Baboo  Qoman  Sing  and  Otierif  Sp* 
W.  R.,  (Act  X)  61,  the  Court  (W.  S.  Seton-Karr  and  E. 

Baifat,  Jackson,  J.J.)  observed  :     "  It  is  very  difficult  to  lay.  down 

any  general  definition  of  the  word  'raiyats.'  As  a  general  rule  they  are  the 
cultivating  tenants,  but  they  may  not  be  cultivators  at  all  themselves  ;  they  may 
cultivate  their  land  by  hired  labor  or  by  under-tenants.  In  this  case  the  amount 
of  land  included  in  the  tenure  is,  we  think,  sufficient  evidence  that  the  tenants 
are  not  raiyats,  and  that  view  is  supported  by  the  light  thrown  on  the  fact  by 
the  original  potta,  which  addresses  the  original  lessee  as  mustagir^  and  directs 
him  to  take  measures  to  have  the  land  cultivated  by  hillmen  as  raiyats,  the 
land  lying  on  the  borders  of  the  hill  ranges  in  the  north  of  the  Purneah 
district."  As  we  have  already  observed  the  definition  seems  to  say  that  if  a  land  is 
acquired  originally  for  the  purpose  of  sub-letting,  the  person 

li  wb'Uftting  a  teit  aaiuiring  would  be  a  tenure-holder ;  but  if  it  is  acquired 
tZMretrdS^'^fZ,  a  originally  for  the  purpose  of  cultivation  and  subsequently 
raiyat  T  sub-let,  he  would  be  a  raiyat.     In  Oopes  Mohan  Roy  v.   ahib 

Chunder  Sein^  1  W.  R.,*  68,  the  Court  observed  :  "  It 
ifl  difficult  to  draw  a  distinction  between  a  raiyat  with  a  right  of  occupancy  and 
a  middleman  ;  for  occupancy  does  not  necessarily  imply  cultivation,  and  middlemen 
do  not  come  within  this  Section  (section  6  of  Act  X  of  1850)."  In  Ram  Mungul 
Gkose  V.  Lukheenarain  Shaha,  1  W.  R.,  71,  it  was  held  that  the  mere  fact  of  a 
raiyat  sub-letting  would  not  of  itself  make  him  a  middleman. — "  The  real  question 
which  the  Judge  should  have  tried  is,  whether  the  defendant  was  or  was  not  a  raiyat,  or 
one  who  held  land  under  cultivation  by  himself  or  others  who  took  for  him  under  his 
supervision  as  a  superior  cultivator,  or  whether  he  was  a  middleman,  because  he  really 
did  not  cultivate  in  the  sense  of  section  6,  but  was  a  general  lease-holder  or  speculator 
in  land  rent."  In  the  former  case,  however,  we  would  not  call  the  transaction  as  a  sub- 
lease. *^  A  person  who  takes  an  ijara  or  farming  lease  of  a  whole  village  is  a  middle- 
man and  not  a  raiyat" — Hurish  Ohunder  Koondoo  v.  Alexander^  Marsh,  479.  In  one 
respect,  an  occupancy  raiyat  di£fers  little  from  a  middleman  ;  he  can  sub-let  the  whole 
of  his  land  without  in 'any  way  forfeiting  his  own  rights,  or  conferring  any  rights  of 
occupancy  on  the  sub-lessee— iTa/t  Rishore  Chaiterjee  v.  Bam  Ohurun  Shaha  and 
others^  9  W.  R.,  844.  So  in  Sali  Ohum  Sing  v.  Ameeruddin  and  othen,  Bayley,  J., 
says  :  *^  I  further  think  that  the  benefits  of  section  6  are  not  restricted  to  those  who 
with  theur  own  hands  till  the  soil,  but  extend  to  those  who  are  bond  fide  actual  culti- 
vators in  the  sense  that  they  derive  the  profits  from  the  produce  directly,  and  are 
not  middlemen  who  have  no  connection  with  the  produce,  except  by  receiving  the 
rents  in  cash  or  kind  from  those  who  directly  derive  their  profits  from  the  produce." — 
Vid6  Buiabee  Begum  v.  Khooral,  2  All.,  24.  We  have  seen  that  in  Karoo  Lai 
Thakoor  v.  Luchmeeput  DoogWy  7  W.  R.,  15,  it  was  held  that  whenever  a 
difficulty  of  this  kind   appears,  the  origin  of  the   holding  shoidd  be  looked  to. 
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In  Uma  Churun  Dufi  and  another  y.  Umafara  Dehee^  8  W.  R.,  181,  Seiou- 
!^arr,  J.,  observed  :  "  We  think  that  the  finding  of  the  lower  Courts  as  to  the 
character  of  the  tenore  does  not  in  law  remore  the  defendant  from  the  category  of 
raiyats  ^ose  rents  may  be  enhanced  under  section  6,  Act  X  of  1859.  The  de- 
fendant took  a  potta  to  clear  and  cultivate  a  Sunderbund  Ghuek  at  a  progressive  rate 
of  rent ;  and  if  he  cleared  some  of  the  land  not  by  his  own  labor,  but  by  settling  raiyats 
under  him  on  the  said  Chueky  this  does  not  alter  the  original  character  of  his  holding.'* 
See  also  Hurrish  Chunder  Chowdry  v.  Bam  Ohunder  Oh6wdrjf,  18  W.  R.,  528 ; 
JKhujoorunnesa  Begum  t.  Ahmed  Beza^  11  W.  R.,  88  ;  9  B.  L.  R.,  13. 

'^  As  to  the  definition  of  ^  raiyat'  in  sub-section  (2)  ;  the  observations  already  made 
(inth  reference  to  the  definition  of  the  tenure-holder)  apply  to  the  use  of  the  word 
•primarily.'  Then  what  is  the  exact  force  of  the  term  '  acquired'  ?  No  doubt  it  was 
intended  to  mean  that  the  raiyat  gets  something  more  than  the  use  and  occupation 
mentioned  in  the  definition  of  rent  in  sub-section  (3)  of  section  5.  But  what  this 
additional  something  is,  and  in  what  respect  it  differs  from  proprietorship  or  owner- 
ship, the  Bill  does  not  explain,  and  I  find  it  impossible  to  conceive." — Mr* 
Juetioe  Field'9  Minute. 

Esplanaiion  of  subjection   (2)  : — This   supersedes   the  decision  of  Qurudyal 

^    -     .  ,  V.  Bamdut,  1  Agra  F.  B.,  15,  in  which  it  has  been   held  that 

a    enng  pro  nee,        ^^  right  can  be  acquired  of  cutting  grass  or  other  spontaneous 

produce.     Cultivation  of  water-nuts  would  fall  under  this  explanation — Moolkchand 

V,  Chuttreoy  N.  W.  R.,  175. 

OroMing  Cattle  on  it^: — Where  a  tenant,  who  was  a  breeder  of  horses,  had 
occupied  land  for  grazing,  it  was  held  that  he  had  a  right  of  occupancy  in  ii^^Fitsh- 
Patrick  r.  Wallace,  11  W.  R.,  231. 

Subjection  (3)  : — It  should  be  recollected  that  the  term  <<  tenure-holder"  also 
includes  an  under-tenu  re-holder. 

tSub-eection  (4)  :— "  As  to  sub-section  (4),  I  have  little  hesitation  in  saying  that 
there  is  no  local  custom  in  any  part  of  the  Lower  Provinces  of  Bengal,  which  will  assist 
any  Court  in  determining  whether  a  tenant  is  a  tenure-holder  or  a  raiyat.  If  there  is 
any  such  local  custom,  which  I  have  not  met  with  in  my  experience,  it  would  appear 
necessary  to  say  which  of  the  three  principles  of  decision  stated  in  the  sub-eeo- 
tion  should  govern  when  their  results  conflict.'.' — Mr,  Justice  Field^e  Minute* 

Subjection  (4)  (a)  : — The  howlas,  nim-howlas,  ousat-howlas,  &c.,  of  Backer- 
Local  custom  g^^^ge,  the  jotes  of  Rungpore,  in  fact  the  jungleboori  holdings 

are  locally  known  as  tenures. 

Sub-section  (4)  (b)  :— Vide  Karoolal  Thakoor  v,  Zuchmeeput  Doo^ur^  7 
W.  R.,  15. 

Sub-section  (5)  :— "  Is  the  tenant  to  be  presumed  to  be  a  tenure-holdqr  as 
against  his  landlord  or  against  or  in  favor  of  his  sub-tenants  or  both ;  or 
further  as  regards  strangers  ?  According  to  the  provisions  here  made,  if  a  man 
has  thousand  bighas,  and  he  sub-lets  one  cotta,  he  is  to  be  presumed  to  be  m 
tenure-holder.  I  entertain  little  doubt  that  these  provisions,  if  ever  attempted 
to  be  worked,  will  lead  to  enormous  litigation." — Mr.  Justice  Field's  Minute. 

The  Hon'ble  Baboo  Peari  Mohun  Mookerji  moved  that  sub-section  (5)  of  section 
(5)  be  omitted.  He  said  :  "  Hon'ble  members  are  aware  that  the  practice  of  exchanging 
written  engagements  between  the  tenant  and  his  landlord  did  not  heretof(M:e  obtain  in 
these  provinces  to  a  large  extent.  The  result  of  the  presumption  would,  therefore,  be 
in  most  cases  to  convert  raiyats  holding  more  than  one  hundred  bighas  of  land  into 
tenure-holders.  By  the  operation  of  the  rules  of  succession  the  country  would  soon  be 
presented  with  the  spectacle  of  tenure-holders  possessing  only  15  or  20  bighas  of 
land,  and  following  their  own  ploughs  in  the  fields.    But  other  and  more  serious 
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consequences  would  also  follow  such  a  conversion.  Before  the  question,  whether  a 
man  is  a  raiyat  or  tenure-holder,  is  judiciallj  determined,  the  status  and  rights  of  his 
sulKraiyats  would  remain  in  great  uncertainty,  and  the  Courts  would  find  thg  greatest 
difficulty  in  determining  what  prorisions  of  the  land  would  apply  to  oases  of  ejectment 

^  or  enhancement  of  rent  instituted  by  him  ;  whether,  for  instance,  his  sub-raiyats 
should  be  treated  simply  as  sub-raiyats,  or  as  occupancy  raiyats.  In  every  such  suit 
the  Court  must  bring  in  the  zemindar  as  a  party,  and  decide  the  preliminary  question* 
before  it  can  proceed  wilh  the  actual  merits  of  the  case.  Great  difficulty  would  also 
arise  in  determining  the  rights  of  the  parties.  When  a  zemindar  wishes  to  make 
an  improvement  which  embraces  the  lands  of  such  a  raiyat  along  with  the  lands  of 
other  raiyats,  would  the  tenure-holder  in  possee  be  entitled  to*  claim  to  make  the; 
improvement  himself  ?  The  Bill  provides  for  no  such  case.  The  same  complications 
will  arise  when  such  a  raiyat  wants  to  establish  a  niart  or  make  manufactories  on  his 
land.  Viewed  in  whatever  light,  it  is  clear  that  this  rule  of  presumption  would  lead 
to  enormous  litigation." 

The  Hon'ble  Sir  Steuart  Bayley  replied :  "  I  must  point  out  to  the  Council 
that  the  effect  of  the  presumption  has  been  greatly  misapprehended  by  the 
last  speaker.  It  is  not  the  case  that  it^  effect  would  be  to  convert  raiyats 
holding  more  than  one  hundred  bighas  into  tenure-holders.  Apparently  wh^t  he 
objects  to '  really  is  not  the  presumption,  but  the  attempt  to  assist  the  Courts  in 
deciding  whether  a  man  is  a  tenure-holder  or  a  raiyat  at  all.  The  question  at  issue  in 
the  first  instance  is  whether  a  man  is  a  raiyat  or  a  tenure-holder  :  well,  all  that  he  said 

*  about  the  landlord  being  dragged  into  Court  depends, upon  the  uncei^ainty  the 
Court  would  feel  as  to  whether  a  man  is  a  tenure-holder  or  a  raiyat.  If  you  cut  out 
this  presumption,  the  uncertainty'  remains ;  the  landlord  would  be  just  as  much> 
dragged  into  Court  as  before.  Consequently  the  retention  of  this  presumption 
would  m&ke  no  difference,  so  far  as  the  necessity  of  the  landlord  being  a  party 
to  the  suit  was  concerned.  There  was,  however,  a  real  reason  for  the  presumption, 
and  it  was  this  :  The  question  has  constantly  to  be  decided  both  by  Courts  and  by 
settlement  officers  whether  a  man  is  a  raiyat  or  a  tenure-holder.  Now;  we  do  not 
absolutely  define  a  tenure-holder,  but  we  describe  him  as  a  person  primarily  who 
has  acquired  from  a-  proprietor  or  from  another  tenure-holder  a  right  to  hold  land 
for  the  purpose  of  collecting  rents,  or  bringing  it  under  cultivation  by  estab- 
lishing tenants  on  it,  and  we  deiscribe  a  raiyat  as  primarily  a  person  who  has 
acquired  a  right  to  hold  land  for  the  purpose  of  cultivating  it  himself.  The  first 
rthing  then  which  the  Court  has  to  do  is  to  ascertain  whether  a  man  is  a  tenure- 
holder  or  a  raiyat.  If  the  land  was  given  for  the  purpose  of  collecting  rents,  then 
he  is  a  tenure-holder.  We  tell  the  Courts  the  first  thing  they  are  to  look  to  is  local 
custom,  but  local  custom  may  not  always  be  sufficient  to  guide  them,  and  then 
ihey  have  to  ascertain  what  was  the  original  object  of  the  tenancy.  There  is  still 
some  difficulty,  and  it  is  one  which  experienced  officers  tell  us  it  is  essential  the 
Courts  should  be  able  to  decide.  Well,  in  that  case  we  fall  back  on  the  arbitrary  pre- 
sumption  derived  from  the  area  of  the  holding.  It  will,  I  suppose,  be  admitted 
that  in  nine  cases  out  of  ten,  where  a  man  takes  one  hundred  bighas  of  land,  he  culti- 
vates it  through  others,  and  only  cultivates  a  small  portion  of  it  directly.  The  general 
€(»ioensus  of  opinion  is  that  the  standard  is  more  than  fair.  Having  thus  explained 
how  the  presumption  will  work,  I  would  ask  the  Council  to  consider  how  far  it 
is  reasonable  to  say  that  it  would  convert  every  raiyat  into  a  tenure-holder.  It  will 
-do  nothing  of  the  kind.  It  will  in  cases  of  real  doubt  give  the  Courts  that 
assistance  of  a  presumption  which  has  already  been  decided  by  the  High  Court 
to  be  in  principle  a  presumption  by  which  the  Courts  should  be  guided.  It  will 
not  really  go  beyond  this.  Then  there  is  a  point  made  in  the  dissent  of  the  Hon'ble 
Mr.  Gibbon  that  we  ought  to  include  sub-letting  inthe  presumption^    The  difficulty 
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is  this,  that  if  a  man  sub-lets  only  one  or  two  bighas  of  land  ont  of  one  hundred  bighasf 
that  has  no  bearing  on  the  original  question  the  Court  has  to  look  to.  Unquestionably  il 
he  sub-lets  a  large  portion  of  his  holding,  then  the  Court  will  tnke  this  as  an  indication 
of  the  probability  that  he  got  it  for  the  purpose  of  sub-letting  ;  but  this  points  not  to 
basing  the  presumption  in  some  portion,  however  small,  of  the  holding  being  sub-le!;, 
but  rather  to  drawing  an  arbitrary  line  and  basing  it  on  the  sub-letting  of  a  half, 
a  quarter,  or  three-quarters  of  the  holding.  This  the  Select  Committee  objected  ta 
Its  improper  in  itself,  and  as  introducing  an  element  into  'the  litigation  which  is 
particularly  difficult  to  prove.  Leaving  the  presumption  as  it  is,  based  on  area  alone, ' 
we  thought  the  Courts  would  always  be  able  to  take  the  facts  into  consideration.  On 
the  contrary,  if  you  clog  it  with  the  condition  that  there  must  be  an  arbitnoy  ]m>por^ 
tion  of  area  which  must  be  sub-let,  you  put  the  Court  into  the  difficult  position  of 
finding  out  exactly  what  {proportion  is  sub-let,  and  this  is  not  easy  to  prove,  whilei 
it  is  on  the  other  hand,  a  condition  which  the  raiyat  can  very  easily  evade.  I 
therefore  hope  the  Council  will  see  their  way  to  uphold  the  section  as  it  stands." 

^  In  the  case  of  Baboo  Dhunput  Singh  v.  Baboo  Oooman  Singh  and  others,  Sp. 
W.  R.  (Act  X)  61,  the  Court  laid  some  stress  upon  the  «motm/ ^ /mi J  in  deter* 
mining  the  status  of  the  tenant. 


Different  sorts  of  tenures  :— Tenures  are 
discussed  under  the  following  heads  : 


of  different  kinds.    They  shall  be 


Tenures 


(1.) 


Revenue-free  j 
or  rent-free,  j 


(2.)    Rent-paying 


t 


Jagheers — ^resumption. 
Service  tenures. 
Ghatwali  tenures. 
Mokuddams. 

Howlas,  <&c.,  of  Backergunge. 
Jotes  and  Upunchowkis  of  Kuogpore. 
Aymadars  and  Munduls  of  Midnapore. 
Shikmi  taluks. 

Patni,  Darpatni,  Sepatni  and  Chahar  patni. 
Istemrari  tenures. 
Mokurari  tenures. 

Thika,  Zerpeshgi,  Kutkina/  Satua  Patua,  &c» 
of  Behar. 


Regulation  XIX  of  1793  recites  the  right  of  the  ruling  power  oi  the  country  to  m 
certain  proportion  of  the  produce  of  every  bigha  of  land^ 
tJwreT^^  ^  r«»^/l  <?c  ^^^  ^.jj^^  ^  ^^^^  jjy  ^  zemindar  of  land  free  of  revenue  is 
void ;  but  that  notwithstanding  many  such  grants  had  beeiii 
made,  both  by  zemindars  and  officers  of  Government,  on  the  pretence  of  applying 
the  produce  of  the  land  to  religious  or  charitable  purposes.  The  British  Govern^- 
ment  had  adopted  the  principle  that  grants  previous  to  the  accession  to  the 
Dewani,  accompanied  with  possession,  should  be  held  valid,  but  as  no  complete 
register  of  exempted  lands  had  been  fprmed,  and  as  farmers  imd  officers  of 
Governipent  still  continued  to  make  extensive  grants, .  dating  them  or  registering 
them  as  before  the  accession  to  the  Dewani,  it  was  enacted  by  section  2,  dause  1 
of  Reg.  XIX  of  1793,  that  all  grants  for  holding  land  free  of  revenue,  made 
before  12th  August  1765,  by  whatever  authority,  and  whether  by  writing  or 
not,  shall  be  deemed  valid,  provided  the  grantee  actually  and  bond  fide  obtained 
possession  of  the  land  so  granted,  and  that  it  has  not  since  been  subject  to  pay- 
ment of  revenue  by  clause  2.  If  the  land  is  found  to  have  been  so  subject  to  payment 
of  revenue  for  less  than  twelve  years,  but  the  Court  is  doubtful  of  the  authority  o{ 
the  officer  who  subjected  the  lai^d  to  such  payment,  the  Governor-General  in 
Council  shall  decide  the  question.     By  clause  3,  the  Courts  are  not  to  adjudge  any 
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peraon,  not  being  the  original  grantee  to  be  entitled  to  hold,  exempt  from  the  pay- 
ment of  revenue,  land  now  sabject  to  the  payment  of  rerenne,  under  a  grant  before 
the  accession  to  the  Dewani  expressly  for  the  life  of  the  grantee  ;  or,  if  not  so 
expressed,  or  there  is  no  writing  and  none  forthcoming,  then,  if  the  grant,*from  its 
nature  and  denomination,  shall  be  proved  to  be  for  life  only.  By  clause  4,  heirs  are 
not  to  succeed  under  such  grants,  and  where  the  grant  is  silent,  it  must  be  proved  to 
be  hereditary  to  entitle  the  heirs  to  succeed.  If,  however,  one  or  more  successions 
have  taken  place,  the  Governor-General  in  Council  shall  declare  whether  revenue  is 
to  be  paid«  By  clause  5,  holders  of  life-grants  cannot  transfer  or  mortgage 
beyond  their  own  lives. 

The  next  class  of  grants  dealt  with  consists  of  those  made  since  the  12th  August 
1765  and  before  1st  December  1790,  the  date  of  the  consolidated  Regulations 
upon  the  subject  By  section  8,  clause  1,  all  grants  between  these  dates  by  any  other 
authority  than  the  Government  are  void  unless  confirmed  by  Government,  and 
doubts  as  to  the  authority  of  any  officer  confirming  such  grants  are  to  be  dealt 
with  as  before  directed.  An  exception  out  of  this  class  is  made  by  clause  3  in  favor 
of  grants  by  Provincial  Councils  before  1175B.S.  and  by  clause  i  of  grants  before 
that  period,  whether  for  life  or  otherwise,  if  not  of  more  than  ten  bighas  the 
produce  of  which  is  hondfide  appropriated  as  an  endowment  on  temples,  or  to  the 
maintenance  of  Brahmins,  or  other  religious  or  charitable  purposes,  and  also  of  such 
^ants  made  before  the  Dewany.  By  section  4,  the  grantees  or  possessors  of 
revenue-free  lands  alienated  before  1st  December  1790,  ate  still  proprietors  of  the 
lands  with  the  same  right  of  property  as  is  declared  to  l^  vested  in  proprietors  of 
estates  or  dependant  taluks  (according  as  the  land  exceeds  or  is  less  than  one  hundred 
bighas,  as  specified  in  sections  5,  7  and  211),  subject  to  revenue.  That  revenue  is 
to  be  half  the  usual  amount  when  the  lands  are  held  under  grants  made  before  1175. 
By  section  6,  the  revenue  which  may  be  assessable  on  lands  not  exceeding  a  hundred 
l)ighas,  whether  in  one  or  more  villages,  and  alienated  by  one  grant  before  1st 
December  1790,  shall  belong  to  the  person  responsible  for  the  discharge  of  the 
revenue  of  the  estate  or  dependant  taluk  in  which  the  lands  may  be  situated,  not* 
withstanding  anything  in  section  8  of  Regulation  I  of  1798 ;  and  the  person  so 
entitled  to  the  revenue  of  such  lands  is  not  to  be  liable  to  any  additional  assessment 
on  this  account  during  his  engagement.  Such  lands  shall  be  considered  a  dependant 
taluk.  If  held  khoB^  the  revenue  of  the  taluk  shall  be  paid  to  the  person  entitled  to 
receive  the  rents  and  revenue  until  settlement.  This  provision  gives  the  zemindars 
the  revenue  of  the  land  in  question.  The  revenue  of  such  lands  as  are  last  men- 
tioned, but  exceeding  a  hundred  bighas,  is  to  belong  to  Government,  and  the  lands 
sre  to  be  considered  independent  taluks  (section  7) — vide  sections  8  and  9. 

The  third  class  of  grants  dealt  with  includes  those  made  since  1st  December 
1790.  These  are  declared  absolutely  void,  unless  made  by  the  authority  of  the 
Governor-General  in  Council.  Every  proprietor,  farmer  and  officer  of  Government 
Appointed  to  collect  from  khoi  estates,  is  authorized  and  required  to  collect  the  rents 
from  such  land  at  the  pergunnah  rates,  and  to  dispossess  the  grantee  thereof,  and 
re-annex  such  lands  to  the  estate  or  taluk  in  which  they  are  situated,  without  reference 
to  the  Court  or  Government ;  without  being  liable,  if  a  proprietor,  farmer  or  depen* 
dant  talukdar,  to  any  increase  of  assessment  during  his  term  on  account  of  such 
resumption.  This  provision  authorizes  resumption  without  a  suit  (section  10, 
Sanafun  Ohose  v«  Maulovi  Abdul  Farar^  B.  L.  H.,  Sup.  Vol.,  109).  By  section  20, 
valid  hereditary  grants  are  transferase,  but  the  transfer  must  be  registered  within 
^ix  months  (sections  21 — 25).  And  the  omission  to  register  renders  the  land 
liable  to  revenue  (ss.  26  ana  27).  But  the  admission  to  registration  is  not 
conclusive  as  to  exemption  from  revenue.  This  Regulation  does  not  extend  to 
Badshahi.  or  royal  grants,  such  as  jagheers,  altamghas,  muddumash* 
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Badshahi  grants  are  regulated  by  Regulation  XXXVII  of  1793.  This  recites 
Pad  hahi    •    /  *^**  *^®  Native  Governments  occasionaUy  granted  the  State 

^  ^     '  share  of  the  produce,  which  is   the  due  of  the  State   with 

respect  *to  every  bigha  of  land,  for  the  support  of  the  family  of  persons  who  had 
performed  public  services,  for  maintaining  troops,  &o.  ;  that  the  British  Government 
had  continued  those  which  Were  hereditary,  and  which  were  granted  before  the 
accession  to  the  Dewany,  and  of  which  the  grantees  or  their  heirs  had  obtained 
possession  before  that  period  ;  that  there  is  no  complete  register  of  such  grants,  and 
that  fabricated  and  antedated  grants  are  put  forward  ;  and  that  grants  for  life  are 
treated  as  hereditary  without  the  consent  of  the  Government.  The  titles  to  all 
such  lands  are  to  be  tried  by  the  Courts  and  a  register  formed*  Consequently  the 
rules  of  28rd  April  1788,  and  subsequent  dates,  are  re-enacted  with  modifications* 
The  provisions  contained  in  this  Elegulation  as  to  the  validity  of  grants  are  suIh 
stantially  the  same  as  those  in  Hegulation  XIX  of  1798.  The  Regulation  is 
declared  not  to  affect  the  zemindari  or  proprietory  right,  but  only  the  right  of  the 
Government  to  revenue  (section  4).  Altamgha,  ayma,  and  muddumash  grants  are 
to  be  considered  hereflitary  and  transferable  tenures,  but  succession  to  them  must 
be  registered.  Jagheers  are  to  be  considered  for  life,  unless  otherwise  expressed 
(section  15).  See  a  review  of  the  Lakheraj  Regulations  in  Hureehur  Muhhopadhya 
T.  Madhub  Chundra  Baboo,  14  Moore's  I.  A.,  152  ;  8  B.  L.  R.,  566,  S.  C.  See  also 
Mutty  Lai  Sen  Qywal  v.  Deshkur  Boy,  B.  L.  R.,  Sup.  Vol.,  774  ;  9  W.  R.,  1, 
S.  C.  ;  Kameahuree  Dania  v.  The  Court  of  Wards,  12  W.  R.,  251. 

Beiumption, — Regulation  II  of  1819  recites  that  the  previous  rules  on  this 
subject  had  been  found  inadequate,  and  that  it  is  necessary  to  declare  generally 
the  right  of  Government  to  assess  all  lands  which,  at  the  Decennial  Settlement,  were 
not  included  within  the  limits  of  a  settled  estate  ;  not  being  land  for  which  a  distinct 
settlement  had  been  subsequently  made,  or  which  was  held  free  of  assessment  under 
a  legal  and  vested  title  ;  at  the  same  time  renouncing  all  claim  to  additional  revenue 
from  lands  included  in  permanently  settled  estates  at  the  settlement.  In  order  to 
establish  a  uniform  course  of  proceeding  in  resumption,  it  is  enacted  that  lands 
not  settled  for  and  not  legally  revenue-free  are  to  be  liable  to  assess- 
ment ;  and  the  revenue  of  such  lands,  whether  exceeding  100  bighas  or  not,  is 
to  belong  to  Government.  This  is  not  to  affect  the  rights  of  zemindars  and 
other  proprietors  of  permanent  settled  estates  (section  8,  clause  1).  This  provision 
applies  also  to  churs  and  islands  formed  since  the  Decennial  Settlement,  and  to  all 
lands  gained  by  alluvion  or  dereliction  (section  8,  clause  2)  as  well  as  to  lands  which, 
although  included  within  the  limits  of  taluks  held  under  special  pottas,  such  as 
thA  puthehadi  9XLdi  jufigUboori  iiXxsk^  in  the  24-Pergunnahs  and  Jessore,  were  not 
permanently  assessed  at  the  permanent  settlement.  But  the  terms  of  the  potta 
are  to  be  observed  as  regards  the  original  potta-holder  or  his  legal  representatives 
(section  3,  clause  8).  The  rules  as  to  the  validity  of  revenue-free  grants  are  declared 
applicable  to  grants  at  a  fixed  or  mokurari  jama,  and  to  other  grants  limiting  the 
demands  of  Government  (section  4).  Similarly  as  to  lands  given  in  lieu  of  pensions 
(section  29).  Nothing  in  the  Regulation  is  to  affect  the  right  of  proprietors  of 
permanently  settled  estates  to  the  full  benefit  of  the  cultivation  of  all  waste 
lands  included  in  their  estates  at  the  permanent  settlement,  and  no  claim  is  to 
be  made  with  respect  to  permanently  settled  lands  on  the  ground  of  error,  fraud, 
or  any  pretext  whateyer  (section  8).  See  also  Sonatun  Qho$e  y.  Moulavi  Abdul 
Farar,  B.  L.  R.,  Sup.  Vol.,  109. 

Regulation  XIII  of  1S25  provided  for  the  settlement  of  canongoe's  lands 
in  Behar,  and  for  the  Governor-General  in  Council  continuing  in  possession  the 
holders  of  lakheraj  tenures,,  where  the  minhye  or  lakheraj  tenure  is  distinct 
from  the  proprietory  right  in  the  soil.     Regulation  XIY  of   1825  was  passed  to 
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declare  the  extent  of  authority  vested  in  the  revenue  officers  with  respect  to  confir- 
mation of  lakheraj.  These  Regulations  tended  to  limit  the  wide  power  of 
ejectment  at  first  given  with  respect  to  invalid  lakheraj. 

Regulation  III  of  1828  provided  that  persons  succeeding  to  revenue-fvee  lands 
and  lands  held  on  a  mokurari  Jama,  whether  hj  transfer  or  inheritance,  shall 
give  notice  to  the  Collector.  Tenures  not  daly  registered,  or  to  which  the 
specification  does  not  show  an  hereditary  title,  or  that  it  is  a  perpetual  endowment, 
ehall  be  liable  to  resumption,  unless  they  have  been  declared  to  be  hereditary  by 
a  final  decree  of  a  Court  on  the  demise  of  the  persons  in  possession  at  the  date  of 
Regulations  XIX  and  XXXVII  of  1793.  The  Regulation  provides  also  for  ascer- 
taining the  nature  of  claims  to  exemption  from  assessment  by  the  whole  deed  and 
not  merely  from  the  designation  of  the  tenure.  Jagheers  consequently  shall  not 
be  held  to  be  for  life  only,  if  the  tenure  granted  is  clearly  hereditary  ;  nor  shall 
any  .tenure  be  considered  hereditary  unless  expressed  to  be  hereditary  or  perpetual 
(section  12).  With  regard  to  the  sale  of  lands  of  lakhiraj  tenure,  it  is  provided 
by  section  9,  Act  VII  of  1868  (B.C.),  that  when  such  lands  have  been  sold 
before  that  Act  for  arrears  of  revenue  or  demands  ifl  the  mode  provided  by  Act  XI 
of  1859,  the  sale  shall  have  the  same  force  and  effect  against  the  person  liable  to 
pay  the  revenue  or  demand  as  a  sale  in  execution  of  a  decree. 

These  Regulations  have  been  reviewed  in  3faharajah  Dheeraj  Rajah  Mahtah 
Ckand  Bahadur  v.  The  Bengal  Oovemment,  4  Moore's  I.  A.,  466,  and  it  has  been 
decided  with  regard  to  the  holder  of  land  resumed  by  Government  that  the  pro- 
prietor must  be  settled  with  ;  he  must  be  assessed,  not  evicted — Uureehur  Mukho^ 
padhaya  v.  lUadhub  Ohunder  Bahoo,  4  Moore's  I.  A.,  152*;  Mahomed  Israel  v.  TFisef 
13  B.  L.  R.,  118  ;  see,  however,  Bheekoo  Singh  v.  The  Governmentj  10  W.  R.,  296. 
The  zemindar  of  course  has,  since  the  permanent  settlement,  no  power  to  free  any 
part  of  his  land  from  payment  of  revenue  ;  he  may,  however,  still  make  rent-free 
jjranta — Mutty  Lall  Sen  Gytoal  v.  Deshkar  Boy^  9  W.  R.,  1,  where  such  grants  are 
fully  discussed  ;  Rajah  Nilmani  Singh  Deo  v.  The  Government,  6  W.  R.,  121  ; 
AkmudooUah  v.  Mihfoolal,  8  Agra  Report,  186.  As  to  the  zemindar's  power  to 
grant  free  of  revenue,  see  Sonatun  Qhote  v.  Moulavi  Abdul  Farhar,  B.  L.  R.,  Sup. 
Vol.  109,  at  pp.  150  and  151 ;  and  as  to  altamghas  for  charitable  purposes,  pee 
Jewun  DasiSahoo  v.  Sheik  Kuheeruddin,  2  Moore's  I.  A.,  890,  at  pp.  4()8,  408 — 410 
and  419.  A  zemindar  seeking  to  resume  must  make  a  primd  facie  case  that  rent 
lias  been  received  on  account  of  land  sought  to  be  resumed  smee  1790,  or  that  the 
lands  in  question  were  part  of  the  mal  lands  of  his  zemindari  at  the  permanent  settle- 
ment. The  holder  must  then,  in  order  to  maintain  his  plea  of  exemption,  show  that 
the  lands  were  rent-free  before  1790 — In  the  matter  of  Mudhusudan  Ohakladar^ 
8.  D.  A.  (1853),  865  ;  Parbufi  Ohurun  Mukerji  v.  Rajkrishna  Mukerij,  B.  L.  U., 
Sap.  Vol.  162  ;  Alaharajah  Dheeraj  Rajah  Mahtab  Ohand  Bahadur  v.  The  Bengal 
Governmenty  4  Moore's  I.  A  ,  466  at  p.  497  ;  Hureehur  Mukhopadhya  v.  Aladhub 
Chunder  Baboo,  14  Moore's  I.  A.,  152  ;  Omesh  Chunder  Roy  v.  Dukhina  Sundari 
Debia,  W.  R.,  F.  B.,  95 ;  8  B.  L.  R.,  566,  S.C. 

A  dependant  putnidar  (shikami)  can  resume  invalid  lakheraj  within  his 
pVLim^Rao  Ram  Sunkur  Rai  v.  Moulavi  Syud  Jhmud,  S.  D.  A.  (1848),  234  ; 
In  the  matter,  of  Raj  Eithore  Rai,  S.  D.  A.  (1849),  66  ;  Raj  Kiehdre  Rai  v. 
Boomer  Mundle,  S.  D.  A.  (1850),  498«  But  the  manager  of  a  religious  endowment, 
to  which  the  zemindar  has  granted  the  profits  of  a  certain  number  of  villages  after 
paying  revenue,  cannot  resume  invalid  lakheraj  within  the  limits  of  the  grant :  that 
right  remains  with  the  zemindar — Nobin  Chunder  Roy  Chowdhry  v.  Pearee  Khanum^ 
8  W.  R.,  143.  After  resumption  of  a  grant  made  before  1790,  the  zemindar  is 
entitled  to  rent,  but  not  to  possession  of  the  land — Aiagnee  Ram  Chowdry  v.  Babu 
Ounesh  Dutt.  Singh,  W,  R.  (1864),  275.  It  has  been  held  that  resumption  by 
Government  does  not  destroy  under-tenures  ;  but  the  under-tenants  can  be  compelled 
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to  pay  the  assessment  in  addition  to  their  rent  or  to  give  np  their  tenures— .Fbea/ 
Batwo  V.  AzMxunessa  Bibi,  3  W.  R.,  72,  overruling  Muhunt  Sheodas  v.  Bihi  Ikram^ 
S.  D.  A.  (1850),  167  ;  Anund  Mayi  Ohowdrain  v.  Ram  Kant  Sein,  S.  D.  A.  (1860), 
660  ;  Brotap  Narain  Mookerji  v.  Afadhusudan  Afookerji,  8  B.  L.  R.,  197  ;  Mu$$t. 
^arzhara  Banu  v.  MumsL  Azeetunnesa  Bibi,  B.  L.  R.,  Sup.  Vol.,  175.  This, 
however,  must  be  taken  to  be  subject  to  the  ordinary  limitation  of  the  zemindar's 
power  of  enhancing  rents  of  his  tenants.  Resumption  suits  were  comparatively 
rare    before  1845,  but  an  impetus  was  given  to  them 'in  that  year  and  again 

With  regard  to  royal  grants,  it  has  been  held  that  a  jagheer,  according  to 
ancient  usage,  was  only  a  life  tenure — Collector  of  Barmlly  v.  Martindell,  2  Sel. 
Rep.,  188.  A  grant  of  a  jagheer  is  a  grant  of  the  Government  rights  ;  and  it  has 
been  held  that  the  jagheerdar  must  allow  the  zemindar  malihana — Mahomed 
Ismail  Jamadar  v.  Eajah  Balunjee  Sarsun^  3  Sel.  Rep.,  345,  Guttack  case.  A 
jagheer  in  Chota  Nagpore  granted  on  an  hereditary  tenure  for  military  services  has 
been  held  to  be  resumable  by  the  zemindar  on  failure  of  the  lineal  heirs  of  the 
grantee.  The  zemindar  in  this*  case  appears  to  have  resumed  such  grants  as  he 
pleased,  before  the  British  rule  :  and  resumption  for  want  of  heirs  was  found  to  be 
customary  in  that  district — Thakurain  Mwst.  Soopnath  Koonwar  v.  Makaraj 
JuQunnath  8aha  Deo,  6  Sel.  Rep.,  133.  A  font  eerinjam  grant,  or  grant  for 
military  services,  was  held  not  resumable  by  Govemm^it  so  long  as  the  holder  did  not 
refuse  to  perform  the  services — Sparrow  v.  Tanajee  Boo  Rajah  Sirie,  2  Borr.  501 
and  Morley's  Digest  404.  See  Beema  Shunkur  v.  Jamasjee  Shapoojee,  5  W.  R.  (P.  C.) 
121.  See  as  to  altamgha  enamt  and  amaram  grante — Unide  Bajha  Bajahe  Bom^ 
maranze  Bahadur  v.  Prem  Magami  Fenkatadry  Naidoo,  7  Moore's  I.  A.,  128  to 
147.  See  as  to  a  Jaidad  Jahgeery  Forrester  v.  Secretary  of  State  for  India,  12  B.  L.  R., 
120.  A  muddumash  grant  to  a  person  and  *^  other  fakeers"  has  been  held  to  create 
an  hereditary  tenure — Shah  Uzeezoollah  v,  The  Collector  of  Shaharunpore,  4  Sel. 
Rep.,  213.  See  for  instances  of  altamgha  grants  by  firmans  followed  by  purwanahs— 
Musst,  Quadira  v.  Shah  Kahiruddin  Ahmed,  3  Sel.  Rep.,  407  ;  Jennu  Dase  Sahoo 
V.  Shah  Kahiruddin  J  2  Moore's  I.  A.,  390,  at  p  408  ;  of  a  muddumash  grant 
for  similar  purposes — Bihi  Kaniz  Fatima  v.  Bihi  Sahehajan,  8  W.  R.,  813.  As  to 
polliams,  see  Naraganfy  hutchmee  Davama  v.  Vengama  Naidoo,  9  Moore's  I.  A.,  66*; 
The  Collector  of  Madura  v.  Verracamoo  Ummal,  9  Moore's  I.  A,,  446.  For  cuttoo 
goofager  tenure,  see  Vencata  Swara  Tettiapah  Naiker  v.  Alagoo  Moothoo  Serra 
Garen,  8  Moore's  I.  A.,  327.  A  grant  of  land  as  pudangha  (water  for  washing  the 
feet),  made  to  a  mohunt  is  perpetual — Collector  of  Bundelkund  v.  Churun  Das 
Byragi,  3  Sel.  Rep.,  415. 

With  respect  to  lands  held  upon  service  tenures  there  has  been  considerable 
^  conflict  as  to  the  circumstances  under  which  they  are  resum- 

ervufe    nure,  ^^^q^    particularly  in    the   case    of    ghatwali     tenures.      It 

has  been  held  that  the  service  need  not  be  performed  by  the  holders  of  the  tenure  in 
person,  but  they  must  be  responsible  for  its  performance — Shihlal  Singh  v. 
Moorad  Khan,  9  W.  R.,  126.  And  it  has  been  held  that  the  rent  of  a  service 
jagheer  cannot  be  enhanced  before  resumption,  since  the  jagheerdar  is  entitled 
in  such  a  case  to  be  relieved  from  the  services — Nilmoni  Sing  Deo  v.  Bam  Qoldl 
Sing  Chotodry,  Marshal  518.  With  respect  to  the  right  to  resume,  it  was  held 
in  several  cases  that  the  zemindar  could  resume  upon  default  in  performing  the 
services,  or  if  the  holder  was  dismissed,  although  the  holding  was  hereditary— 
Bhugoo  Rae  v.  Asim  Ali  Khan,  S.  D.  A.  (1855),  84  ;  Nilmani  Sing  Deo  v. 
Bam  Qolal  Singh  Chotodry,  Marshall,  518;  Huieenarain  GhosoY.  Musst.  Dinoo 
Dasi,  S.  D.  A.  (1857)  783  ;  Maharajah  Sreesh  Chunder  Rae  v.  Madhuh  Moehi, 
S.  D.  A.  (1857)  1772  ;  Tekayet  Jugo  Mohan  Singh  v.  Rajah  Lee'anund  Sing, 
S.    D.    A.  (1858),    1417;  Ram  Chunder   Chakravarti  v.    Qopal   Mirdh,   S.   D. 
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A.  (1800),  Vol.  II,  815 ;  ChundemaihBoyY.Bheem  Strdur,  W.  R.  (1864),  Act 
X^  87 ;  BMmgopal  Chukerbuitt/  v.  Okunder  Nath  Sein,  10  W.  R.,  289.  In  a 
8abs«qiieiit  case  {Farb€9  v.  Meer  Mahomed  Tuque,  5  B.  L.  R.,  bid  at  p. 
&t3  ;  13  Moore's  I.  A.,  435  ;  14  W.  R.,  P^  C.  28)  it  was  Md  that  this  right  exists 
only  when  the  eontinaed  performance  of  the  service  is  the  condition  of  the  grant, 
and  noi  merely  something  entering  into  the  motive  or  consideration  for  it.  In  this 
case  the  grant  was  of.  a  jagheer  before  the  permanent  settlement,  which  provided 
for  the  ji^heerdars  maintaining  a  body  of  men  to  keep  off  elephants  but  did  not 
make  that  service  a  eondition  of  a  continoanoe  of  the  tenure  ;  past  services  being 
also  part  of  the  consideration  of  the  gxant.  The  grantees  had  held  without  objec- 
tion  from  the  zemindar  long  after  the  necessity  for  keeping  off  elephants  had  ceased. 
The  Gkxvemment  had  assessed  the  zemindar  for  the  lands,  and  he  in  turn  sought  to 
assess  the  jaghe^dars  on  the  ground  that  the-  services  referred  to  were  no  longer  re- 
quired. It  was  held  he  was  not  entitled  to  assess  the  lands*  The  zemindar  seems  to 
have  been  assessed  for  these  lands  as  ohakran  under  Regulation  VIII  of  1798,  section 
4  U  The  ohowkidari  lands  in  the  zemindari  of  Burdwan  were  annexed  to  the  zemin- 
dar's under  section  41  of  Regulation  YIII  of  1793,  but  were  not  assessed  ;  they  were 
included  in  order  to  be  a  security  for  the  revenue,  but  were  not  assessed,  because  the 
zemindar  had  not  the  full  benefit  of  them.  The  zemindar  claiming  to  resume  these 
lands  was.  held  not  ^ititled  to  do  so  ;  but  was  held  entitled  to  support  the  ohowkidar, 
who  was  bound  to  render  the  customary  service  to  the  zemmdar-^Jot/kUhen 
.  Ai^oksrji  v.  OOie  OMector  qfEa^t  Burdwan,  10  Moore's  I.  A.,  16. 

Oiaiwali  tenures. '^With  regard  to  ghatwali  tenures,  those  in  Khurruckpore 
have  been  held  hereditary,  the  sunnud  containing  the  terms  mokurari  Uiemrari,  and 
the  lands  havinfi^  long  descended  in  the  family — Monorunjun  Singh  v.  Bajah  Leela- 
nund  Singh, SW^H.,  84  ;  Bajah  Leelanund  Singh  Bahadur  y,  Thakur  Monorunjun 
Singhj  13  B.  L.  R.,  124.  But  where  these  words  are  not  used,  they  have  been  held 
reHwmhle^Eqfah  Leelanund  Singh  v.  Surwan  Singh,  5  W.  R*,  290,  292  ;.  2  Ind. 
Jurist.,  If^  S.f  149;  9  Sev.  i^p.,  311;  and  this  is  said  to  hold  whether  the 
services  were  no  longer  required,  or  the  ghatwab  neglected  to  perform  them — Tekm/at 
Jugamohtm  Smgih  y*  Bajah  Leelanund  Singh,  S.  D.  A.  (1857),  1812..  And  it  has 
been  further  held  that  these  tenures  cannot  be  sold  in  execution  of  a  decree  with- 
out the  zemindar^s  consent'^iSftfr^i^  Ohunder  Dea  v.  Bhagui  Bharut  Chunder  Singh, 
8.  D.  A.  (1853)  900 ;  Bajah  Leelanund  Singh  y.  Doorgahutty,  W.  R.  (1864),  249  ; 
Kusioora  Eoowutri  y.  Binodram  Sein,  4  W.  R.,  Misc.  5  ;  LoIa  Qoofnan^  Singh  v. 
Grant,  11  W.  R.,  292.  Ghatwali  holdings  have  also  been  considered  indivisible — 
Muset.  KuUoora  Eumaree  v.  Manohwt  Deo,  W.  R.,  (1864),  39  at  p.  42  ;  Burial 
Singh  y«  Jurawan  Singh,  6  Sel.  Rep.,  169  ;  and  a  woman  may  be  a  ghatwal — Mtust. 
KuMtoora  Kumari  v.  Monohur  Deo,  W.  R.  (1864),  39.  As  to  the  descent  of  these 
tenures  to  the  eldest  son,  see  Mmet.  Teetoo  Kanwari  v.  Surwan  Sing,  S.  D.  A. 
(1853),  765.  See  as  to  ghatwali  imd  service  tenures,  Bajah  Leelanund  Singh  Bahadur 
Y.  Qwemmentof  Bengal,  6  Moore's  I.  A.,  101 ;  4  W.  R.  (P.  C.)  77,  S.  a  Some- 
times ghatwals  paid  a  small  quit  rent  as  well  as  rendering  service.  These  are  con- 
sidered to  have  mi  hereditary  tenure-^iZq^'a&  Leelanund  Singh  Bahadur  v.  The 
Govemmeni,  2  B.  L.  R.  A.  U.,  114.  It  is  not  necessary  that  the  sunnud  should 
express  that  the  holding  is  hereditary,  if  it  has  been  so  held  for  a  sufficient  time— 
BaioaEuldip  JSarmn  Singh  y.  Mahadeo  Singh,  6  W.  R.  200 ;  B.  L.  R.,  Sup.  Vol., 
6M;  Euldin  Narmn  Singh  y.  The  Qowmment,.!!  B.  L.  R.,71;  14  Moore's 
I.  A.,^247. 

It  ha»  been  held  that  a  ghatwali  tenure  ceases  when  ia  consequence  of  the 
Qovernment  having  made  other  provisions  for  police,  the  services  are^  no  longer 
required^ — Bqjahi  LeeUmand  Sing  v.  Ifuaeeb  Sing^  6  W.  R.,  80 ;  Bajah  Leela^ 
nnnd  Sing  v.  Kanhgdlal,  17  W.  R.,  315  ;  Tehayet  Jugo  Man  Sing  y.  Bajah  Leela- 
nund Singj  S.  D.  A.  (1857),  1812  ;  on  review,  S.D.A,  (1855),  1471 ;  Bajah.  Anand- 
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lal  Deo  T.  Govemmenfy  8.  D.  A«,  (1858),  1669.  In  this  case  the.  ghatwals  were 
liable  to  be  dismissed  for  negleet  of  duty,  and  the  GoTernment  had  never  int<»rfered 
in  this  appointment  or  dismissal  of  them.  When  ghatwali  lands  have  been  assessed 
as  part  of  a  zemindari,  the  Goremment  cannot  resume  or  claim  further  reyenoe 
from  the  zemindar — Bajah  Leelanund  Sing  Bahadur  y«  The  Bengal  Qovemmentf 
6  Moore's  J.  A.,  101 ;  4  W.  B.  (P.O.)  77,  S.  C.  But  on  the  other  hand,  it  has  been 
held  that  an  anction-porchaser  of  the  zemindari  cannot  resume  on  the  suggestion 
that  the  sernces  have  ceased,  at  least  if  the  GoTcmment  has  a  joint  interest 
with  the  zemindar  in  the  continuance  of  the  serrices  and  opposes  the  resumption. 
In  this  case  the  zemindar  paid  as  revenue  the  same  amount  as  the  ghatwals  pud  as 
rent.  It  has  been  further  held  that,  even  when  the  grant  is  upon  condition  of  service, 
the  zemindars  cannot,  by  dispensing  with  the  service,  put  an  end  to  the  grant — Baboo 
Eooldip  Narain  Sing  v.  Aiahadeo  Singh,  6  W.  R.,  199  at  p  288  ;  The  Qovem- 
ment  of  Bombay  v.  JDamodar  Famanandag,  5  Bom.  H.  C.  R.  (A.  C.),  202.  This 
applies  to  all  service  tenures.  And  where  the  Government  consented  to  dispense 
with  the  ghatwali  services  as  regarded  the  zemindar,  and  took  from  him  instead 
additional  revenue,  it  was  held  that  nevertheless  an  auction-purchaser  from  the 
zemindar  could  not  dispossess  the  ghatwals,  although  the  sunhud  was  of  a  date 
subsequent  to  the  permanent  settlement — Bajah  Leelanund  Sing  Bahadur  t. 
Thahur  Monorunjun  Sing,  13  B.  L.  R.,  124.  This  was  in  the  Khurruckpore  zemindari. 
But  in  the  same  zemindari,  when  the  appointment  of  ghatwals  rested  with  tha 
zemindar,  it  was.  held  that  the  Government,  having  dispensed  with  the  ghatwali 
services,  the  zemindar  was  .not  bound  to  make  any  fresh  appointment — Mahhoai 
Moesein  v.  Aluesf.  Fataeoo  Kumari,  1  B.  L.  R.  (A.  C.)  120  ;  10  W.  R.,  179. 

The  ghatwali  tenures  of  Beerbhoom  have  been  the  subject  of  legislation.  Regn^ 
lation  X!]QX  of  1814,  after  reciting  that  these  tenures  are  hereditary  and  subject  to  a 
fixed  rent  and  services  to  be  rendered  to  the  zemindar,  and  that  these  rents  have  been 
recently  adjusted  and  made  payable  direct  to  Government,  enacts  that  the  ghatwals  shaU 
not  be  ejected  or  their  rent  enhanced  so  long  as  they  observe  theur  own  obligations  ; 
but  that  the  tenure  maybe  sold  for  arrears  in  the  same  way  as  other  tenures,  t.0., 
transferred  by  the  Govemor-General  in  Council  to  som6  other  person,  the  zemindajra 
taking  any  increase  of  revenue  thus  obtained.  And  Act  Y  of  1859,  after  reciting 
that  it  has  been  held  that  the  holders  of  ghatwali  lands  contemplated  by  Regulatioii 
XXIX  of  1814  have  no  power  to  create  an  interest  extending  beyond  the  life  b£  the 
liolder,  enacts  that  they  shall  have  the  same  power  of  granting  leases  as  other  proprie* 
tors  ;  but  not  to  extend  beyond  the  grantor's  life  or  incumbency  Unless  granted  for 
certain  specified  purposes  and  approved  by  the  Commissioners — Qonsham  J  ana  ▼« 
Muist.  Kuneeha  Dahi^  S.  D.  A.  (1860),  504.  It  has  been  since  held  that  ghaheoH 
tenures  are  not  liable  for  the  ancestor's  debts  in  the  hands  of  his  successor  or 
heir — Bama  Shunkur  v.  Jamaejee  Shapujee^  2  Moore's  L  A.,  23.  Vide  notea 
under  section  181  poet. 

It  iias  been  held  that  the  zemindar  cannot  extinguish  a  mohuddami  tentm 
-  -  .    , ,     ...  in  Cuttack,   since  such  a  tenure  is  not  derived  from  the 

MuJiud^am%  tenure*.  zerrLindfiT—QanehamJanaY.Mueit.EuneehaDabi,S.J>.A. 
(1860),  504.  And  it  has  been  held  that  the  hereditary  pergunnah.  Officers  aj^KHOted 
to  keep  the  accounts  are  still  entitled  to  their  fees  when  the  pergunnah  is  granted  in 
enam.  or  jagheer,  and  that  whether  they  perform  services  or  not,  if  willing  to.do  so-« 
Bama  Shunkur  y.  Jamaejee  8hapt{jee,  2  Moore's  I.  A.,  23.  And  the  mokuddumo 
ol  Bhagulpore  have  been  held  entitled  to  all  the  privileges  of  maliks,  and  to  be  quits 
independent  of  the  zemindar  or  chowdhry— Morley's  Digest,  Vol.  I,  p.  406  (note}  ; 
Bunglal  Chowdrg  v.  Bama  Nath  Dae,  The  mokuddume  are  consequently  not  liable 
to  pay  any  chukladari  fees — MuneurNath  Chowdhrgr.  Bhowani  Oharan,  4  Sel.  Hep., 
1 26.  Nor  is  the  zemindar  liable  to  pay  mokudduma,  choWdraee.  or  ehuUadari 
dues— jBTa/Kiit  Chowdhrg  v,  Bqjah  IkbulU,  4  Sel.  Kep.,  215.    Again,  in  the  Madras 
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Presidencji  a  palki  Lak  was  held  to  be  annexed  to  the  office  of  desai,  and  not  to  he 
resamable  hj  Government — The  OovernmetU  of  Bombay  ▼.  Dewi  Kallian  Bai 
Makoomui  Bai,  14  Moore's  I.  A.,  551. 

Section  181  of  the  Act  provides  that  <^  nothing  in  this  Act  shall  %ffect  any 

^g^^-^  incident  of  a  ghatwali  or  other  service-tenure,  or  in  particn- 

gvvernedhyThUAet^      ^^  ®^*'^  confer  a  right  to  transfer  or  bequeath  a  service- 

tenure  which,  before  the  passing  of    this    Act,  was  not 

capable  of  being  transferred  or  bequeathed. 

Rent-paying  t^ures  are  numerous  :  In   Backergunge  there  are  as  many  as 

Bent-paying  te7wre$       ^^^'f*®®'^    persons    having   successive    interest  in  the   land 

•3«»y»'V  •      inferior  to  that  of   the    proprietor    or    zemindar.     These 

interests  are  :  (1)  aemindari,  (2)  taluk,  (3)  zimba  taluk,*  (4)  shamilat  taluk,  (5)  ashat 

Tenures    cf  Backer-    taluk,  (6)   nim   ashat  taluk,  (7)  howIa,t  (8)  ashat  howla,]: 

g^npe;  h^wia^  nint-^ow-     (9)  nim  ashat  howla,§  (10)  nim  howla,|  (11)  ashat  nim  howla 

«»»^^»  or  bye-howla,f  (12)  mirash  karsha,  (18)  kaim  karsha,  (14) 

karshadar  or  raiyat — Keld*i  Digeit  of  the  Law  qf  Landlord  and  Tenant ^  p.  2,  note  ; 

Ike  SetU  Oommisiion  Beportj  page  10  :— 

**The  origin  of  most  of  the  taluks  and  howlaa,"  observed  the  Rent  Com- 
mission, ^*  appears  to  have  been  a  grant  of  a  considerable  tract  of  waste  land  upon 
jEavourable  tenns  as  to  rent  to  some  one  who  undertook  to  bring  it  under  cuiti- 
Tation.  The  grantee  reclaimed  portions  and  sub-let  portions  to  smaller  reclaiming 
tenants ;  or  perhaps  sub-let  the  whole  if  he  could  find  tenants  to  reclaim  it. 
These  sub-lessees  sub-let  again  ;  and  sub-letting  was  carried  still  lower,  until  the 
whole  tract  was  divided  into  holdings  of  a  manageable  size  for  single  families. 
The  number  of  grades  doubtless  varied  with  the  size  of  the  tract  originally 
leased,  and  with  the  denseness  of  the  population  in  the  particular  locality.  Not 
uncommonly  those  who  had  reclaimed  land  sub-let  it  when  the  demand  for  land 
increased  ;  or  a  person  who  had  taken  enough  for  two  or  three  holdings  reclaimed 
and  retained  enough  for  one  and  sub-let  the  remainder.  It  is  easy  to  imagine  the 
intricacy  of  interests  which  must  have  been  the  result  of  such  a  system.  Sometimes 
the  zemindar's  grantee  embarked  a  little  capital,  making  advances  to  needy  raiyats 
forced  out  by  the  pressure  of  population  from  densely-inhabited  localities,  and  thus 
enabling  them  to  buy  ploughs  and  cattle  and  seed,  and  build  homesteads.  This  was 
probably  necessary  at  starting  a  new  settlement.  As  matters  progressed,  and  if  the 
venture  was  successful,  new  settlers  had  to  pay  a  salami  or  fine  to  the  grantee  before 
he  assigned  them  lots  in  his  grant.  In  many  instances  the  chief  capital  taken  to 
the  work  of  reclamation  was  the  labour  of  those  who  accompanied  the  grantee  as  a 
leader  in  irhom  they  had  confidence.  Where  the  waste  has  been  wholly  reclaimed 
and  the  land  fully  occupied,  we  find  persons  occupying  the  double  portion  of  land- 
lord and  tenant,  paying  rent  for  an  entire  lot,  cultivating  part  and  sub-letting  part  to 
persons  who  perhaps  again  repeat  the  process.  In  the  case  of  persons  called  tdukdars, 
no  difficulty  appears  to  have  arisen,  the  word  '  taluk'  carrying  with  it  a  definite  kind 
oi  meaning,  and  being  found  as  well  in  the  old  Regulations  as  in  Act  X  of 
1859.  With  the  howladarej  however,  the  state  of  the  case  is  not  so  clear. 
Are  Uiey  talukdars  ?  Do  they  hdd  an  under-tenure  in  the  vague  sense  in  which  the 

•  Bahoe  Oopal  Loll  Thakur  y.  nhth  Chunder  Bai,  10  Moore's  I.  A.,  185. 

f  Juggut  Chunder  Roy  v.  Batnnarain  Bhuttacharjee,  1  W.  R.,  126 ;  Madhub  Chunder- 
Qko9e  Y.  JiUkanto  Shaha  Roy^  2  W.  ft.,  42  ;  Doorga  Suniari  Dehia  v.  Dinobundhco  KfUburtd. 
JMiu,  8  W.  R.,  476. 

t  JTurre  Churun  Base  v.  Meherunneesa  BiH,  7  W,  R.,  818, 

I  Mahomed  Kadur  y.  Puddo  Mala,  2  W.  R.,  186. 

y  Mahomed  Kadur  v.   Puddo  Malawi  W.   R,    185;    Doorga   Churn  Aur  Sircar   v 
Amnd  Mayi  Behi,  8  W.  U.,  127. 

^  Butlun  Afonl  Debi  ▼.  Kuntalahant  Taluhlar,  12  W.  R.,  364. 
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word^ias  hitti^^  been  bs^  ?-  If  so;  wbat  is  its  naiare^  and  vrlial  sxe  ils  kicidfiaits  ? 
Are  the  raiyats  entitled  to  acquire  a  right  of  oocupancj  ?  And,  if  so,  what  becomies 
of  the  middlemen  below  them  and  of  the  raiyatsin  tbe  b(^tom  'T 

The*  same  diffiocdtj  arises  with  resped;  to  the  jotedars   of  Euno^pore.     The 
-.  ,        ."  Reiit    Oommission  qaote  from  Mr.    Glazier  the  following 

JotedartqfRungpiyrj,.    .^^^^^^^^^  ,,^^^  raiyat  who  holds  direct  from  the  wmindar 

is  called  a  joteiar^  and  his  holding  is  a  joie^  whatever  its  size,  which  may  and 
does  vary  from  one  paying  a  rent  of  one  rupee  to  one  of  which  the  rent  is  hiflf- 
a-lftkh' :  The  large  majority  of  joUdars  have  small  holdings  and  are  raiyats  proper, 
caltivating  their  lands  either  by  th^ir  own  or  hired  labor,  or  on  the  system  ol  adhijtari 
or  halves;  but  a  large  nnmber  of  Jotedan  have  raiyats  tinder  them  who  are  called  either 
ehukanidari  or  hurfli  projaa.  The  ehukanidare,  too,  have  often  vaiyats  Under  them, 
and  in  some  cases,  specially  in  the  larger  ^'o/e«,  there  are  four  or  move  degrees  More 
you  get  to  the  actual  cultivator.  Jotes  are  saleable  quite  irrespective  of  the 
term  during  which  they  have  been  held,  whether  Jo/tf*  held  direct  from  the  zemindar, 
or  chukani  4ote9  which  are  held  from  a  jotedar.  If  a  man  gets  a  fbte  to-day 
he  can  legally  transfer  it  by  sale  to-morrow.  Soch  sates  of  jotes  by  registered  deed 
or  on  the  decree  of  Court  are  of  daily  occurrence.*' 

Persons  in  apparently  similar  position  are  to  be  found  in  othw  districts  under 
^    '  .  ,    various  appeUations,   such  as  jungleboori  raiyats,  piunduUy 

JmsITmuI^^^^  offfnadatM.  ^*  The  origin  of  all,-*  observed  the  Kent  Com- 
mission, **is  probably  similar,  though  the  exact  rights 
accorded  to  each  by  custom  may  vary  in  different  districts.  In  Midnapore  the 
settlement  officer,  Mr.  Price,  found  certain  aymadara  who  were  receiving  from 
raiyats  subordinate  to  them  rents  one  hundr^  per  cent,  higher  than  those  which 
they  were  paying  to  Government.  Some  of  these  aymadara  who  would  not  agree 
to  the  terms  offered  them  by  the  settlement  officer  were  put  aside,  and  the  settle- 
ment was  made  with  the  tenants  immediately  below  them.  Litigation  ensued, 
and  these  aymadars  were  declared  by  the  Civil  Court  to  be  raiyats  having  a  right  of 
occupancy.  It  would  appear,  however,  that,  though  the  subordinate  tenants  were 
parties  to  this  case,  it  was  substantially  decided  between  the  Government  and 
the  a'^tnadars.  It  would  have  been  more  satisfactory  if  these  tenants  had  taken 
an  active  part  in  the  pleadings,  and  in  consequence  thehr  position  had  also  been 
fully  considered  in  determining  the  right  of  the  aymadara.  In  parts  of  Mid* 
napore  bordering  on  the  jungle  mehals,  there  is  a  class  of  persons  termed  miia- 
duU  who  came  into  existence  in  the  following  manner :  The  zemindar  granted 
a  tract  of  waste  land  to  a  substantial  raiyat,  termed  an  ahadkar,  who  undertook  to 
bring  it  under  cultivation,  paying  the  zemindars  a  stipulated  lump  sum  as  rent. 
This  ahadkar,  partly  by  the  labor  of  his  own  family  and  dependents,  and  partly 
by  including  other  raiyats  to  settle  under  him,  gradually  reclaimed  the  greater  part 
of  the  grant  and  established  a  village  upon  it,  to  which  he  usually  gave  his  nune, 
and  as  the  head  of  the  settlement,  he  was  called  mundul  or  headmui.  The 
zemindar  and  the  mundul  from  time  to  time  readjusted  the  terms  of  their  bargaiD, 
but  the  zemindar  never  interfered  between  the  mundul  and  his  under-tenants. 
In  settlement  proceedings  of  1889,  these  munduU  were  declared  to  have  only 
the  rights  of  sthani  or  khudkusht  raiyats,  and  not  to  be  entitled  to  any  munqfa  or 
profits  ;  but  though  not  exactly  recognised  as  talukdara,  they  gradually  acquired 
rights  superior  to  those  of  ordinary  khndkushi  raiyats  ;  and  as  they  were  left  to  make 
their  own  terms  with  the  raiyats  settled  by  them,  they  must  have  had  a  very  consi- 
derable profit  besides  what  they  obtained  from  any  land  cultivated  by  themselves. 
Their  munduli  right  became  transferable  by  custom ;  and  when  at  the  settlement 
they  came  into  irnmediate  contact  with  the  Government,  though  not  recognised  as 
-  regular  talukdars,  they  were  held  entitled  to  the  consideration  which  in  Bengnl 
,  has  usually  been  recorded  to  the  first  reclaimer  of  the  virgin  soil." 
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Anj  classification  of  land  tenures  of  Bengal  is  simply  impossible,  becanse 
-  they  differ  according  to  the  circumstances  of  the  country. 

^umeration  of  ttm^  We  liave  first  huzuri,  kharija,  mazkuri  shamilat,  shikmi  or 
independent  taluks  and  dependant  taluks  which  Are  pro- 
vided by  Regulation  YIII  of  1793.  Then  puini  taluks,  whose  incidents  are  de- 
scribed in-  Regulation  VIII  of  1819,  Utemrari  and  mokurari  mouroH  tenures 
which  bare  been  discussed  under  clause  (8)  of  section  8,  and  under  sections  10  to  15. 
We  hare  the  howla  and  ouiat  tenures  and  their  sub-divisions  in  Backergunge 
ndverted  to  before,  and  a  tenure  called  upanekuki  in  Bungpore,  a  name  said  to 
be  derired  from  a  cess  of  one-fifth,  apparently  a  mokurari  istenprari  tenure — 
Madhub  Jana  y.  Baj  KrMen  Mookerjh  7  'W.  R.,  96  ;  Shibkumar  Toti 
V.  KaU  FrotadSen^ I  B,  L.  B.  (A.C^),  167.  Oordh^ndiiB  a  similar  tenure  in  J^hagul- 
pofre  sjid. fnirasdari  in  Sylhet.  Ihtimam  is  a  name  given  to  small  taluks  in 
Cliittagong,  and  formerly  used  in  Burdwan  and  Rajshahye.  It  is  like  the  kaimi  taluk, 
and  the  rent  is  not  theoretically  subject  to  increase,  but  in  practice  if  the  talukdar 
is  persuaded  by  a  new  auction-purchaser  or  otherwise  to  consent  to  soine  small 
incx;pase,  he  generally  manages  to  get  some  corresponding  aid  in  the  rent  payable 
^  by  his  iifnamdar.  The  itmamdar  is  also  generally  a  cultivator,  but  he  enjoys 
the  same  power  as  the  talukdar  of  granting  permanent  leases  to  omder-raiyats. 
Hence  the  creation  of  dur-itmams  and  kaimi  raiyati  leases.  We  have  ako  the 
ffuzugfa  tenures  of  Shahabad,  which  is  more  a  ruyati  tenure.  The  gantidari  in 
the  Jesfiore  and  24-Pergunnahs  districts^  the  ihiiadan  in  the  south  part  of  the 
24-Pergunnahs,  the  chukdan  in  the  Sunderbans,  the  howladan  of  Jessore, 
Dackergunge  and  Noakhali,  the  talukdar$  ol  OliittagonJ^,  the  jotedars  of  Rung- 
pore  and  Julpaigori  and  of  the  eastern  portion  of  Jessore,  the  aimdars  and 
tnunduls  of  Midnapore,  the  kutkatidar  of  Chota  Nagpore  are  di^Eerent  names 
for  the  reclaimers  of  jungle  in  different  districts  and  places  who  claim  a  taluki 
right  and  interest  in  the  land  they  have  brought  under  cultivation^  and 
may  be  fXi  classed  under  jungUhoori  tenure-holders. 

$hkk0  or  musta^iri  leas^  of  Behar  or  ijara  leases  of  Bengal  are  farming 
leaaes  of  the  whole  or  portions  of  an  estate. 

Sh^petihgi  is  a  similar  lease  granted  in  consideration  of  an  advance  paid  by 
the  lessee  to  the  lessor,  in  which  the  latter*s  right  of  re-entry  is  contingent  on  the 
repayment  of  the  advance. 

MaUkina  is  a  sub-lease  from  a  Thikadar. 

J)Qrkuikina  is  a  sub-lease  from  a  Kutkinadar. 

Satua  Batua  or  Soodbhuma  is  an  usufructuary  lease  which  provides  for  the 
paym^t  of  principal  and  interest,  but  sometimes  of  the  interest  alone  from  the  usu- 
frnot^  the  land. 

Xhika  Zurpeihgiy  Kutkina,  Durkutkinar  and  8atua  Patua  leases  are  pecxdiar 
to  the  Behar  Districts. 

Fatm,  Darpatni^  Sepaini,  and  ChoJiar  Paini  tenures  are  generally  found  in 


The  surbarakari  tenures  of  Cuttack  are  permanent  and  hereditary,  and  with  the 
.      ,  ^    .  consent   of    the  zemindar  transferable — t)oarjodhun  Das  r. 

afoLtZk  "    ^^ooya  baye,  1  W.  R.,  322  ;  Sudananda  Myti  v.  Nouruttun 

^  '  J/y/j,  1  W\  R.  290  ;  8  B.  L.  R.,  280  ;  £asheenath  Pane  v. 

Lakbmani  Persad  Puinaik,  19  W.  R.,  99.  A  gantee  or  ganthe  is  an  hereditary  tenure 
at  a  fixed  r^nt ;  the  name  is  said  to  be  derived  from  a  Simskrit  word  meaning  a  kwt 
or  engagement — £epin  Behari  Ohovodhry  v.  Bam  Chundra  Boy,  5  B.  L.  R.,  285. 
Bkekbirt  is  a  name  given  to  taluks  sometimes  of  considerable  size  in.Sa];an,  JBirt 
land  is  held  for  religious  purposes  or  by  Brahmins  free  of  revenue,  and  it  is  held  under 
a  heritaUe  istemrari  tenure  sometimes  known  .as  Birt  VArar- Morley*s  Digesti  Qloss. 
Fide  Whinfield's  Landlord  and  tenant,  5. 
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CHAPTER   III. 

•  Tenube-holdebs. 

Enhancement  of  Rent. 

held    since  ^*  Where  a  tenure  has  been  held  from  the 

Ferau^nt  Settlement  time  of  the  Permanent  Settlement,  its  rent  shall 
liable  to  enhancement    j^q^    \^q    liable    to    enhancement    except    on 

only  in  certain  cases.  ^  •e' 

proof — 
(a)  that  the  landlord   under  whom  it   is   held  is  entitled  to 
enhance  the  rent  thereof  either  by  local  custom  or  by  the 
conditions  imder  which  the  tenure  is  held,  or 
(J)  that  the  tenure-holder,  by  receiving  reductions  of  his  rent, 
otherwise  than  on  account  of  a   diminution   of  the   area 
of  the  tenure,  has  subjected   himself  to  the  pa)anent  of 
the  increase  demanded,   and  that  the  lands  are  capable 
of  affording  it. 
The  rent  of  shikmi  taluks  or  tenures -existing  at  tlie  time  of  the  Permanent 
SJUkmi    tenurei    are    Sejtlement  cannot  be  enhanced  unless  upon  proof  (1)  of  a 
not  liable  to  enhanee-    special  right  bj  custom  to  enhance  ;  or  (2)  of  a  right  depend* 
fnefit  emeevt  t^    oaeei    ing   upon   the  conditions  of   the   grant;   or   (3)   that   the 
herein  tpecified,  talukdar  by   receiving   abatements  has   subjected  himself  to 

increase,  and  the  lands  are  capable  of  affording  it.     These  rules  were  laid  down  in 
section   51  of  Regulation  YIII  of  1798,  which  has  been  repealed  by  this  Act,  and 
hare  been  embodied  in  the  present  section  in  clauses  (a)  and  (h).     Section  51  of 
'  .  Regulation  VIII  of  1793  ran  as  follows  :  "  No  zemindar  or 

T    0    tec  on.  other  actual  proprietor  of  land  shall  demand  an  increase  from 

the  talukdars  dependent  on  him,  although  he  should  himself  be  subject  to  the  pay- 
ment of  an  increase  of  Jumma  to  GoTemment,  except  upon  proof  that  he  is  entitled 
so  to  do,  either  by  the  special  custom  of  the  district,  or  by  the  conditions  unda: 
which  the  talukdar  holds  his  tenure,  or  that  the  talukdar,  by  receiring  abatements 
from  hiajumma,  has  subjected  Jiimself  to  the  payment  of  the  increase  demanded,  and 
that  the  lands  are  capable  of  affording  it."  The  present  section  has  substituted 
.  "  local  custom"  for  the   "  special  custom  of  the  district," 

Thenewieetton.  "reduction  of  his  rent,"  for  "  abatements  from  his >if«jiw," 

and  following  the  decisions  of  the  Courts  adds  a  special  clause — ^*  otherwise  than  on 
account  of  a  diminution  of  the  area  of  the  tenure."  Where  a  zemindar  sues  for 
enhancement  under  a  notice,  the  grounds  contained  in  it  must  be  those  eontem- 
plated  in  Regulation  YIII  of  1793,  section  51— iTrwfo  Ohunder  Gupta  y.  JSlakee 
Buksh  and  others,  20  W.  R.,  459  ;  compare  12  B.  L.  R.,  232  ;  15  B.  L.  R.,  120  ; 
13  Moore's  I.  A.,  248 ;  19  W,  R.,  144  ;  S.  D.  A.  Rep.  (1859),  677  ;  S,  D.  A, 
Rep.  (1857)  1418. 

The  prorision  contained  in  this  section  is  subject  to  the  restrictions  imposed 
ThUieetion  U  modu  by  section  49  of  Regulation  VIII  of  1793,  and  section  50 
tied  by  section  49  of  of  this  Act.  Seetion  49  of  Regulation  YIII  of  1799* 
Begvlation  VIII  of  1793  prescribes  :  "It  is  to  be  understood,  however,  that  istem- 
and  seetion  60  of  this  raridars  (mokuraridars)  of  the  nature  of  those  described 
'^^**  in  section  18,  who  have  held  their  land  at  a  fixed  rent  for 

more  than  twelve  years,  are  not  liable  to  be  assessed  with  any  increase  either  by  the 
officers  of  the  Government  or  by  the  zemindar  or  other  actual  proprietor  of  land. 
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should  he  engage  for  his  own  lands.  With  regard  to  sach  istemraridars  also,  as 
have  not  held  their  lands  at  a  fixed  rent  for  so  long  a  period,  if  the  zemindar  or 
other  actual  proprietor  of  land  has  bound  himself  by  the  deed,  which  he  n^itj  have 
executed  not  to  lay  an  increase  upon  them,  he  shall  not  be  allowed  to  infringe  the 
conditions  of  the  deed  for  his  own  benefit,  but  must  confine  his  demands  to  the  rent 
he  may  have  yoluntarily  agreed  to  receive" — Vide  section  50  of  the  Act  and  the 
notes  under  it.  Tenures  held  from  the  time  of  the  Permanent  Settlement  are  primd 
foM  not  liable  to  enhancement  except  on  proof,  &c.,  and  under  this  section*  If  they  are 
proved  to  be  liable  to  enhancement,  the  tenant  may  again  demand  the  presumption  of 
section  50  ;  on  the  other  hand,  if  they  are  exempted  from  enhancement  under  this 
section,  section  50  will  not  render  them  liable  to  enhancement.  In  Hurro  Nath  Boy  t. 
Q&bind  Chunder  Duti,  23  W.  R.,  (P.  C.)  352,  their  Lordships  observe  :  <<  It  may, 
however,  be  well  to  consider  whether  the  High  Court  was  right  in  holding  that  the 
defendant  was,  by  section  15  of  Act  X  of  1859,  protected  from  enhancement  in  any 
case  and  upon  any  grounds.  To  bring  the  case  within,  that  section,  he  must  hold 
hb  tenure  otherwise  than  under  a  terminable  lease,  and  he  must  also  hold  at.  a  fixed 
rent;  which  has  not  been  changed  from  the  time  of  the  Permanent  Settlement.  It 
khoidd  be  remarked  that  section  15  does  not  render  liable  to  enhancement  dependant 
talukdara,  who  were  exempted  by  section  51,  Regulation  VIII  of  17d3,  but  exempts 
from  enhancement,  amongst  others,  dependant  talukdars  who,  under  the  provisions  of 
that  section,  might  otherwise  be  liable  to  enhancement."  See  Nolo  Eishore  Bote  v. 
Pamdul  Sirkarand  others^  8  W.  R.,  312  ^  Baboo  Dhunput  Singh  and  othenY.  Guman 
Bmg  and  oihers^  9  W.  R.,  (P.  G.)  3  ;  Muul.  Mahamaya  Dajn  v.  MasMmui  Dayamayi 
Okawdkrain,  7  W.  R.,  63. 

Tenuciu  held  from  the  time  of  (he  Fermaneut  Settlement. -^Tha  most  important 

of  these  tenures  are  taluks.  Some  of  these  have  existed  from 
J^^^  ,.  J*'****-.^  before  the  Permanent  Settlement,  and  are  known  by  the 
j^SwS^*^'«^.    ^    generic  term  ehikmiy  mwkurari  or  dependent  taluks.     The 

existence  of  these  taluks,  is  traceable  in.  sections  6  to  8  of 
Regulation  YIII  of  1793,  which  have  been  repealed  by  Act  XVI  of  1874«  Section  6 
j^nmded  :  ^'  The  proprietors  of  taluks  who  now  pay  the  public  revenue  assessed  upon 
thehr  lands  through  a  zemindar  or  other  actual  proprietor  of  land,  and  whose  title 
deeds  contain  a  dause  stipulating  that  their  revenue  is  to  be  paid  through  him,  shall 
Qtmtinae  io  pay  their  revenue  through  such  zemindar  or  other  actual  proprietor  of 
kod  as  heretofore.*^  Section  7  provided  :  '*  Talukdars  whose  taluks  are  held  under 
wrings  or  sunnuds  from  zemindars  or  other  actual .  proprietors  of  lands,  which  do 
Mt  «xpr€^y  transfer  the  property  in  the  soil,  but  only  entitle  the  talukdar  to 
poeseBSton,  so  long  as  he  continues  to  discharge  the  rent.  Or  perform  the  conditions 
atipvlated  therein,  are  considered  as  lease-holders  only,  not  actual  proprietors  of 
4lie  eoO,  and  consequently  are  not  entitled  to  be  rendered  independent  of  the  zemindar 
or  otiier  actual  proprietor  of  land,  from  whom  they  derive  their  tentire,  provided  they 
noirpi^  the  rent  assessed  upon  their  taluks  to  him**'  And  section  8  provided: 
^Urakdars  also  ^hose  tenure  is  denominated  Junglehoori,  and  is  of  the  following  des- 
ccuifam,  ore  not  considered  entitled  to  separation  from  the  proprietors  of  whom  they 
koti*  The  pottas  granted  to  these  talukdars,  in  consideration  of  the  grantee. 
ciaaring  away  the  jungle,  and  bringing  the  land  into  a  productive  state,  give  it  to  him 
ami  1h8  heirs  in  perpetuity,  with  the  right  of  disposing  of  it,  either  by  sale  or  gift, 
MMBpltBg  him  from  payment  of  revenue  for  a  certain  term,  and  at  the  expiration  of 
'%  mbjeetipg  l^m  to  a  specific  aeml  jumma  with  all  increases,  tUnoabe  and  makiotee 
imgmtd  on  the  pei^gunna  genendly ;  but  this  for  such  part  of  the  land  only  as  the 
gWOto^  l»ing9  in0  a  stajbe  of  cultivation  ;  and  the  grantee  is  further  subject 
itfjte  payment  of  a  certain  specified  portion  of  iJl  complimentary  presents  and 
tmBf  Wluch  he  nuiy  receive  from  his  under-tenants,  exclusive  of  the  fixed 
w$ffmvi^    The  potta  specifies  the  boundaries  of  the  land  granted,  but  not  the 
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qmftiiiity  of  it,  miial  it  is  brought  into  otdtiTation."  Sections  5  and  9,  wliidi  IwTta  also 
been  repealed  bj  Act  XVI  of  1874,  described  talukdar»  who  were  considered  pnoprio* 
i(X[&  an4  not  merely  tennre-bolders^  Seotion  5  provided :  ^'  Mnt,^-^The  talnkdars  to 
be  considered  actual  proprietors  of  the  lands  composing  their  taluka  are  ike 
following  t  Se^ond^ — Talukdars  who  purchased  their  lands  bj  private,  or  at  publie^  sale, 
or  obtained  them  hj  gift  from  the  zemindar,  or  other  actual  proprietor  of  land  to 
whom  they  now  pay  the  revenue  assessed  upon  their  taluks,  or  from  his  axwestors, 
subject  to  the  payment  Of  the  established  dues  of  Government^  and  who  received 
deeds  of  side  or  gift  of  such  land,  from  the  semindar,  or  sunuvds  from  the  M«i2m, 
making  over  to  them  his  proprietary  rights  therein.  TAird^t-^Talukdars  whose 
tiduks  were  formed  before  the  zemindar  or  other  actual  proprietor  of  land  to 
whom  they  now  pay  their  revenue,  or  his  ancestors,  succeeded  to  the  aemiadari% 
JSburth* — Talukdars,  the  lands  comprised  in  whose  taluks  were  nev^  the  property 
of  the  zemindar  or  other  actual  proprietor  of  the  soil  to  whom  they  now  pay  their 
revenue,  or  his  ancestors.  Mftk. — Talukdars  who  have  succeeded  to  taluks  of 
the  nature  of  those  described  in  the  preceding  clauses,  by  right  of  purchase, 
gift  or  inheritance  from  the  former  proprietors  of  such  taluks."  Section  9  prescribed  : 
''The  rules  in  seetion  5,  respecting  taluks,  have  also  been  extended  to  Of^ma 
lands  liable  to  the  payment  of  a  fixed  quit  revenue,  denommated  mal^uBtiri  agmas  ; 
and  agreed)ly  to  the  distinctions  laid  down  in  that  section,  it  has  been  ordered, 
that  such  mal^^uzmi  4ijfma  tenures  as  are  held  under  grants  of  the  Mahomedioi 
Government,  previous  to  the  Company's  accession  to  the  Dewany,  or  which  hare 
been  since  gcanted.  by  proprietors  of  estates  for  a  consideration  received  by  them, 
are  to  be  separated  from  the  proprietors  to  whom  their  revenue  is  now  paid, ,  as 
coming  within  the  spirit  of  the  rules  for  the  separation  of  talukdais,  who  are 
proprietors  of  the  lands  composing  their  taluks.  But  mailguzari  ayma  tenures, 
which  may  i^pear  to  have  been  bond  fide  granted  for  i^e  purpose  of  bringing 
waste  lands  into  cultivation,  shall  continue  included  in  the  es^tes  to  which  they 
are  now  annexed,  as  coming  within  the  rules  in  section  8,  respecting  jungleboori 
taluks.'' 

The  seotion  iqf^lies  to  tenures  held  from  the  time  of  the  permuient  settlement  and 
Kadimi  raiyati.  "^  ^  '*^y**^  holdings.     Kadimi  or  old  (».tf.,  occupying  by  its 

'     '  hereditary  descent)  raiyats  do  not  fall  within  this  seotion,  and 

their  Lordships  of  the  Privy  Council  expressly  said  that  they  were  not  prepared  to 
affirm  a  remark  of  the  Sadar  Dewani  Adaiat  that  the  anidogy  of  this  section  extends 
to  them-^fiaw  Chtmder  Duti  9.  JogeMh  Ohunder  DuU,  19  W.  R.,  P.  C,  858  ;   12 
B.  L.  R.,  229;  2  P.  C.  R.,  836  ;  Eshan  Ohunder  Banerji  and  athere  r.  Bwrieh 
OhmderSkaha,  24  W.  R.,  147.  Section  51,  Regulation  VIH  of  1793,  refers  solely  to 
dependent  talukdars,^  and  does  not  protect  from  enhancement  persons  whose  t^iures  are 
fr^^'^^%7^  4^^-  .        terminable  at  the  end  (rfany  year,  or  at  the  pleasure  or  eaprioe 
Termvnahle  tenures.        ^  their  zemindanh-3  W.  R.,    172.     Nor  does   the  seetion 
i^ply  to  taluks  held  under  writings,   sunuds,  or  c^her  documents  granted  by  pro- 
prietors, which  do  not  expressly  transfer  the  property  in  the   suit.    These  persons, 
as  will  be  seen  from  section  7,  are  treated  under  Regulation  YIII  of  1793  as  lease 
holders  only— A^oA  Skvtyanund  Qhoeal  v.  Hmo  KUhore  Duiiy  15  W.  R.,  474.  A  M- 
T  iiuH  hr     t  hrmnetur  has  been  held  as  such  hem  the  time  of  the  deoen- 

WiHiwwr,.  j^^  settlement  and  is  a  permanent  intermediate  tenure  entitle 

ingthe  holder  to  a  notice  of  enhancement  under  Regulation  VIII  of  1798^— iVtJm^fir 
SinfMee  v»  Oktmder  KotU  Bamerih  ^  !•  ^*  ^n  <^al-)  P  1^^ ;  ^^  W*  ^y  ^^^  ^^ 
is  not  a  lakhiraj  tenure,  but  the  holder  is  entitled  to  the  benefit  of  this  section — B^ah 
Mlnumi  Siny  Deo  Bahadur  v.  Chunder  Kant  BaneHi,  14  W.  R.,  251  r  Dina 
Natk  Daw  and  imeti^er  v.  Oe^un  Chunder  8ein^  14  W.  R.,  274.  A  tuksheeshi  taluk  is 
Tuh  Ju»  k^  f  luk  ^^  intermediate  tenure  which  can  be  projected  under  this 

i-uMheesM  wttMf,  section.     "  It  may  very  well  be  doubted  whether  a  zemindar 
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s^eAnng  to  enTiance  tlie  tent  of  an  intermediate  tenure  such  as  this  Is  bonnd  to  give 
«ny  other  notice  than  the  one  contemplated  by  section  51,  Eegnlation  VIII  of  1793. 
There  is  no  rule  laid  down  in  Act  X  of  1859  for  the  enhancement  of  tRe  rents 
o!  under-tenures,  and  the  notice  we  think  would  have  been  a  good  notice  if  it  had 
merdy  stated  the  plaintiff's  right  to  enhance  according  to  the  special  custom  of 
the  district" — Sreemufy  Jannohee  v.  Orish  Ohunder  Ckuekerhutfy,  15  W.  R.,  835, 
The  holder  of  a  maghdee  or  a  tvlluhi  hromotur  or  a  permanent  and  transferablo 
intermediate  tenure  which  has  been  in  existence  from  the  time  of  the  decennial 
settlement  is  entitled  to  a  notice  under  section  51  of  Regulation  VIII  of  1793^* 
Mt^m  Nilmoni  Sing  Bahadur  v.  Bam  Okukravarfi  an4  another,  21  W.  R.,  439.  Sec- 
tion 61,  Regulation  VIII  of  1793  (looked  at  with  sections  13  and  15,  Act  X  of 
1859)  does  not  require  any  notice  in  the  case  of  a  dependant  talukdar,  preliminary 
t»  ft  daim  for  enhancement  of  rent ;  but  in  order  to  succeed  in  a  suit  under  that 
section,  plaintiff  must  show  that  he  is  about  to  enhance  on  one  of  the  threo 
groondfl  therein  mentioned — Tarini  Kant  Lahoree  t.  Kunjo  Beharee  Omtee  and 
Mer$f  12  W.  R.,  112  ;  Kristo  Ohundra  Goopfa  y.  Elahee  Bukth  and  others^ 
jT  ^-^  20  W.  R.,  459.     The  question  of  notice  is  under  the  present 

•  law  unimportant,  because  the  provisions   about    notice  of  en- 

hftnoement  have  been  thrown  away,  the  suit  for  enhancement  being  itself  considered  as 
a  sufficient  notice  (section  154).  Cf.  Brojotundar  Mittra  Mozumdar  v.  Kali  Ki$hore 
Ohewdhry  and  others,  8  W.  R.,  479  ;  Nilmoney  Sing  v.  Sam  OhuJeramrti,  21  W.  R., 
48^^  Sreemuty  Jannohee  v.  JSrish  Chunder  Ohuhravarti,  7  B.  L.  R.,  App.,  47  ; 
IMekishen  Bose  v.  Mazumuddin  Ahmed  Chowdhry,  19  W.  R.,  338  ;  Bam  Sidhi 
Mmjhi  v.  Parhuti  Dasi,  I.  L.  R.,  5  Cal,  822  ;  vide  sections  14  of  Act  VIII  of 
18«9  B.C.,  15  of  Act  X  of  1859,  and  9  of  Regulation  V  of  1812.  As  to  whether  a 
Botioe  will  be  still  equitably  indispensable,  vide  notes  under  section  30.  The 
deefoloiis  quoted  are  meant  only  to  show  what  sort  of  tenures  are  protected  by  this 
section.  Section  51,  Regulation  VIII  of  1793,  could  not  apply  to  tenures  the  holders 
dt  which  cannot  show  that  their  tenure  existed,  and  was  capable  of  being  registered  at 
flie  date  of  the  decennial  settlement — Eahan  Chunder  Banerji  v.  Hurish  Chunder 
SkeAOj  24  W.  R.,  146.  Where  grants  of  land  had  been  made  prior  to  the  Permanent 
Settlement  on  ghatwali  tenure  at  a  fixed  rent,  and  the  Government  subsequently 
di^ensed  with  the  services  on  the  part  of  the  zemindar.  Held  in  a  suit  by  the 
iei^ndar  to  enhance  the  rents,  that  as   long  as  the    ghatwals  were  able   and  will- 

ato  perform  the  services,  the  zemindar  had  no  right  to  enforce  payment  of  an 
meed  rent  on  the  ground  that  the  services  were  no  longer  required.  The 
j^uitwals  are  dependant  talukdars  within  the  meaning  of  Regulation  VIII  of  1793, 
aad  are  protected  from  enhancement  by  clause  1  of  section  51  of  that  Regulation— ^ 
Zttdtmwnd  Sinah  Bahadur  v.  Thakur  Munorjun  Singh  and  another^  I.  L.  R.. 
»0d[.,  251. 

la  a  suit  for  enhancement  under  Regulation  VIII  of  1793,  the  onus  is  on  the 

g^^   -         -  zemindar  to  prove  that  a  dependant   talukdar  is   liable  to 

iff  proof  .  enhancement,    the   nature    and     extent     of    proof    varying 

ae«Ofding  as  the  tenure  falls  within  section   49   or  51.     To  bring  a  taluk  within 

on   51   it  is  sufficient  to  show  that  the  tenure  existed  and  was  capable  of  being 

'  at  the  date  of  the  decennial  settlement — Bama  Sundari  Dasi  v.  Radhika 

rain  and  others,  13   W.  R.  P.  0.,  11  ;  2  P.  0.  R.,  293  ;  13  Moo.,  248  ;  4 

ftJUR.  P.  C,  16, 

,  *^  The  defendant  said  that  he  was  a  shamilat  talukdar,  as  would  seem  to  be 
^m..^.^.„,  ^-T.  -^  .  the  substance  of  the  allegation  within  the  meaning  of  sec- 
ei^STi^tM^  tion  5,  Regulation  VIII  of  1793.  •  •  •  We  think  this  case 
hmmmnit  fchere  d^tnr  must  be  remanded  to  the  Judge,  and  he  will  find  upon  the 
ibm^^eads  that  heU  a  evidence,  firstly, — ^whether  the  defendant  is  or  is  not  a 
ilMMUir  talukdar^  talukdar  of  the  nature  described  in  section  5,  Regulatioji 
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Yin  of  1798.  II  the  Jadge  AoxM  find  in  fayor  of  tlie  defendant;  on 
Uiis  point,  he  will  dismiss  the  plaintiff's  suit.  If  he  finds  against  the  de- 
fendant^then  it  will  be  his  duty  to  see  whether  the  defendant  is  or  is  not  » 
dependant  talukdar  protected  by  the  provisions  of  section  51,  Regolatiou 
VIII  of  1798.  If  the  Judge  find  in  favor  of  the  defendant  on  this  point, 
he  will  dismiss  the  plaintiffs  suit,  because  no  notice  within  the  meaning  of  the 
section  quoted  has  been  served  upon  the  defendant  in  this  instance.  If  the  Judge 
should  find  against  the  defendant  on  this  second  point  also,  then  it  will  be  his  duty  to 
see  whether  the  defendant  is  a  person  protected  by  the  provisions  of  section  16,  Act 
X  of  1859,  and  on  this  point  both  the  parties  will  be  given  opportunity  of  adducing 
evidence  pro  and  eon.  If  again  the  Judge  should  find  that  the  defendant  is  a  per- 
son protected  by  the  provisions  of  section  16,  he  will  dismiss  the  plaintiffs  suit.  If 
he  should  find  adversely  to  the  defendant  on  this  point  also,  then  it  will  be  his  duty 
to  determine  what  is  the  fair  and  equitable  enhanced  rent,  if  any,  within  the  terms  of 
the  notice" — Sharoda  Frosanno  Mooherji  v.  Bipin  Bihari  Boae  and  oiherBf  13 
W.  R.,  71.  A  dependant  talukdar  sued  for  enhancement  is  entitled  to  a  finding, 
not  only  on  the  question  whether  by  proving  holding  for  twelve  years  before  the 
Permanent  Settlement,  he  can  put  the  plaintiff  out  of  Court,  but  also  on  the  question 
whether  by  holding  from  the  Permanent  Settlement,  he  cannot  claim  the  protection' 

flven  by  section  51,  Regulation  VIII  of  1793 — 1  W.  R.,  37.  See  also 
evestre,  175.  A  dependant  talukdar,  whose  tenure  was  in  existence  before  the 
Permanent  Settlement,  is  entitled  to  protection  under  ^ection  49,  Regulation  VIII  of 
1793,  unless  his  zemindar  <an  prove  a  title  to  enhancement  under  section  51^—1 
W.  R.,  867.  Under  section  49,  Regulation  VIII  of  1793,  a  suit  for  enhancement  is 
barred  by  proof  of  the  existence  of  a  tenure  from  the  decennial  settlement,  unless  the 
plaintiff  is  an  auction-purchaser,  in  which  case  he  must  show,  when  he  purchased  before 
he  can  insist  on  proof  of  the  existence  of  the  tenure  twelve  years  before  the  settlement 
— Bomeih  Chunder  Dutt  and  othera  v.  Madhu  Sudan  Chukerluffy  and  others,  5 
W.  R.,  252.  The  mention  of  a  tenure  in  a  jummabundi  prepared  seven  years  before, 
the  decennial  settlement  affords  presumption  of  the  existence  of  the  tenure  twelve  years 
before  that  settlement — lb.  A  patnidar  is  protected  from  enhancement  under  section 
15,  Act  X,  notwithstanding  a  decree  passed  before  that  Act  by  which  the  zemindar 
was  declared  entitled  to  enhance,  the  latter  having  omitted  .to  take  any  effectual, 
step  before  that  Act  to  vary  the  rent  since  the  decennial  settlement — Oohind^htmder 
Dutt  T.  Muro  Nath  Roy,  5  W.  R.  (Act  X),  10.  A  declaration  in  a  former  suit 
that  the  defendant's  taluk  is  not  protected  from  enhancement  either  under  section  16 
or  section  17,  Act  VIII  of  1869  (B.C.),  does  not  relieve  the  plaintiff  from  the  necesaty 
of  proving  a  case  under  section  51,  Regulation  VIII  of  1793,  under  which  alone  he  can 
maintain  his  suit — Swti  Ohurun  De  v.  Ishan  Ohunder  and  others,  22  W.  R.,  883« 
See  also  Bam  Kumar  v.  Khajah  Abdul  Ounny  and  others,  2  Sev.,  840  ;  Bqdhikcf- 
Vhowfhrain  and  others,  v.  Bama  Sundari  Vast,  1  W.  R.,  889  ;  and  on  appeal  to 
the  Privy  Council,  4  B.  L.  R.,  P.  C,  8,  and  18  Moo.  In.  Ap.,  49.  This  case 
was  decided  under  the  law  before  the  passing  of  Act  X  of  1859,  It  was  helte 
held  that  actual  registration  under  the  48th  section  is  not  essential  to  the  existence 
of  a  taluk  under  the  5 1st  section  ;  and  that  proof  of  the  existence  of  such  a  taluk 
at  the  time  of  the  decennial  settlement  throws  on  the  zemindar  the  burden  of  proving 
that  the  rent  is  variable.  It  was  remarked  in  the  same  case  that  a  suit  to  enhano^ 
the  rent  proceeds  on  the  presumption  that  a  zemindar  holding  under  the  perpetual 
settlement  has  the  right  from  time  to  time  to  raise  the  rents  of  all  the  rent^pa^ing 
land  within  his  zemindar!  according  to  l^e  pergunnah  or  current  rates,  unless,  either 
he  is  precluded  from  the  exercise  of  l^at  right  by  a  contract  binding  on  him,  or  the 
land  in  question  can  be  brought  within  one  of  the  exemptions  recognised  by  Bengal' 
Regulation  VIII  of  1793— Qopal  Lall  Thakoor  v.  Teluk  Chundra  Boy,  10  Meo. 
I.  A.,  188 ;  Susti  Churun  De  v.  Ighan  Chunder  and  others,  22  W.  R.,  888, 
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llkis  difficult  question  was  discussed  in  the  case  of  Jugut  Ohunder  Daft  and 
others  V.  Pmioty  and  others,  8  W.  R.,  427,  and  9  W.  R., 
Are  dependant  taluk-  879,  which  came  before  the  Calcutta  High  Court  thi;ee  times 
dare  protected  from  an  jn  appeal  and  once  in  review.  Plaintiffs  sought  to  enhance  the 
^^t^of  a!^^ti^  '*'%  ^^  ^^  *^^  defendants,  alleging  that  the  latter  held  a  temporary 
alhytfion  to  their  taluks  ?  (jS<tir  bandobusti)  zimma  taluk  within  their  estate  ;  that  hj 
the  action  of  the  river  a  new  chur  had  been  formed  which 
defendants  held,  thereby  occupying  40  droons  of  land  in  excess  of  the  zimma.  Defen- 
dants pleaded  that  these  40  droons  were  not  an  accretion,  but  a  portion  of  the  zimma 
which  had  diluviated  and  reformed  on  its  original  site.  The  lower  Appellate 
Court  held  that  this  suit  could  not  lie,  as  brought  under  Act  X  of  1859.  The  High 
Court  on  appeal  reversed  this  decision  and  remanded  the  case  for  retrial  on  the 
merits,  whereupon  the  lower  Court  found,  among  other  points,  that  the  40  droons 
of  land  was  slr  accretion  and  not  a  reformation.  On  a  second  appeal  to  the  High 
Court,  it  was  urged  that  such  accretion,  as  an  increment  to  the  original  tenure, 
were  protected,  and  that  with  advertence  to  section  4,  Regulation  XI  of  1825, 
A  single  demand  of  rent  could  only  be  made  for  the  whole  estate,  and  therefore 
.there  could  be  no  increase.  As  to  this  latter  contention,  the  High  Court 
remarked  that  so  far  from  this  section  saying  that  accretions  to  a  subordinate 
tenure  shall  be  rent^ree,  it  expressly  declared  them  liable  for  rent,  if  payable 
hj  usage  or  contract.  The  case  was  then  remanded  to  try,  amongst  other  points, 
Ist,  whether  defendant  had  proved  his  right  to  hold  the  zimma  tenure  at  a 
'Gxed  rent  under  sections  15  and  16  of  Act  X  of  1859  j  2nd,  if  the  zimma  tenure 
were  held  at  a  fixed  rent  is  it  according  to  the  custom  of  the  country  liable  to 
jiny,  and  if  so,  what,  increase  on  ^iccount  of  alluvion  ?  (6  W.  R.,  Act  X,  1848  ) 
The  lower  Appellate  Court  decided  that  defendants  had  proved  themselves  entitled  to 
4he  benefit  of  the  presumption  of  law  in  section  16,  Act  X  of  1859,  and  were  there- 
iore  entitled  to  hold  the  zimma  tenure  at  a  fixed  rent.  It  also  found  (apparently 
not  trying  the  exact  issue  laid  down  on  remand)  that  there  was  no  custom  proved 
«nder  which  the  accreted  land  could  be  held  rent-free  ;  and  held  that,  in  the  absence 
of  proof  of  such  a  custom,  the  tenant  was  liable  to  pay  rent  therefor.  The  High  Court 
xemarked  that  the  burden  of  proof  had  been  thus  wrongly  put  upon  the  defendants 
who  held  the  zimma  tenure  ;  yet  as  the  plaintiff  had  sued  for  a  kabuliyat  on  an 
alleged  right  to  assess  the  accreted  land,  it  was  for  him  to  have  proved  this 
allegation.  On  this  ground,  judgment  was  given  for  defendants.  The  Court 
farther  proceeded  to  hold  that  reading  together  section  51,  Regulation  VIII  of 
1793,  section  4,  Regulation  XI  of  1825,  and  section  15,  Act  X  of  1859,  the 
semindar  was  not  entitled  to  assess  (t .0.,  to  claim  an  increase  of  rent  in  respect  of) 
the  accretions  to  the  defendant's  zimma  tenure  (18  W.  R.,  427.)  A  review  of  judg- 
menl  was  asked  for,  and  the  points  raised  above  were  argued.  The  Court  refused 
to  alter  their  former  judgment ;  but  this  iudgment  was  based  miunly  on  the 
1st  of  the  above  grounds.  Mitter,  J.,  expressly  said  that  his  remarks  as  to  the 
.  aocretioa  being  liable  to  rent  were  to  be  regarded  as  an  obiter  dictum.  Bayley,  J., 
howev^,  observed  that  section  17,  Act  X  of  1859,  could  have  no  bearing  upon  the  case, 
as  being  applicable  to  raiyati  tenures  only,  and  not  to  those  of  a  taluki  character ;  that 
iie  was  not  shown,  nor  was  he  aware  of  any  law,  except  sectton  51,  Regulation  VIII 
c^  1793,  which  provides  for  the  assessment  of  such  accretions  ;  that  clause  1,  section  4, 
B^ulationXI<^  1825,  leaves  the  substantive  law  on  this  point  exactly  as  it  was  before  ; 
and  that  holders  of  the  nature  of  the  defendants  are  not  liable  under  section  15, 
Act  X  of  1859,  until  it  be  shown  that  their  tenures  were  created  subsequent  to 
iike  decennial  settlement,  and  held  not  at  a  fixed  jumma  (9  W.  R.,  379). 
As  to  the  present  law  on  the  subject,  vide  section  52  and  notes.  See  also 
Baboo  Gopailal  Thakur  v.  Eamar  AU,  6  W.  R.,  Act  X,  1885,  where  the  taluk 
baying  been  recently  created,  and  therefore  not  protected  by  scK^ion  15,  Act  X.  of 
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1859,  tlie  Court  obser^  that  the  question  would  iiHiinly  depend  Upon  the  etxgag^ 
ments  of  the  parties.  A  zemindar  sued  to  enhance  the  rent  of  a  talukdar,  and  in 
1860  the  late  Sadar  Court  affirmed  his  right  to  enhance,  .though  from  his  failure 
to  serve  the  notice  required  by  law,  the  talukdar  was  not  then  liable  to  pay  rent 
at  any  enhanced  rate.  He  then  proceeded  under  Act  X  of  1859  to  enforce 
payment  of  an  enhanced  rate  of  rent,  grounding  his  right  to  do  so  on  the  decree 
of  Uie  Sadar  Court.  It  was  held  that  he  could  not  succeed,  the  High  Court 
.  remarking  as  .  follows :  "  We  think  that  the  right  of  the  plahxi^  suing  under 
Act  X  of  1859  with  this  decree  in  his  hand,  stands  no  higher  than  the  right  ci 
any  other  landlord,  who,  previous  to  the  passing  of  the  Act,  would  have  a  good 
right  to  enhance,  but  whose  right  by  the  passing  of  the  Act  was  takem 
away*  He  has  taken  no  effectual  steps  by  which  the  rent  has  been  raised  sinoe 
the  decennial  settlement,  and  the  legislature  has  stept  in  and  finally  protected  the 
talukdar" — Qohind  Chundra  Dutt  v.  Hara  Nath  Baiy  1  In.  Jur.,  52,  upheld  on 
appeal  by  the  Privy  Council,  2  L.  E.,  I.  A.,  193,  and  23  W.  R.,  858. 

As  to  whether  a  talukdar  is  entitled  to  abatement  of  rent  on  the  ground  of 
diluvion.  Peacock,  C.J.,  said  :  "  We  think  he  is  so  entitled, 
alfLZTT'rJaZtZ  nnless  there  was  an  expr<«8jtipulation  that  he  should  no*, 
fi/  rent— an  omUtion,  whether  the  land  was  washed  away  or  not.  If  a  man  stipu- 
lates to  pay  rent,  it  is  clear  he  engages  to  pay  it  as  a  compen- 
sation for  the  use  of  the  land  rented  ;  and  independently  of  section  15,  Act  X  of  1859, 
we  are  of  opinion  that,  according  to  the  ordinary  rules  of  law,  if  a  talukdar  agrees 
to  pay  a  certain  amount  of  ^rent,  the  tenant  of  it  is  exempt  from  the  payment  of  the 
whole  rent  if  the  whole  of*  the  land  be  washed  away,  or  a  portion  of  the  rent,  if  « 
portion  only  be  waghed  away" — Aisaruddin  v.  Sharashibala  Debia^  Marsh.  558. 
See  section  52  po$L 

Regulation  XLIV  of  1793,  section  5,  provided  :  "  Whenever  the  whole  or  • 
portion  of  the  lands  of  any  zemindar,  independent  talukdar^ 
T  aw^^l^^'of^^  or  other  actual  proprietor  of  land  shaU  be  disposed  of  at 
'cumhrances!^^  *^  public  sale  for  the  discharge  of  arrears  of  the  publio  assess* 
ment,  all  engagements  which  such  proprietor  shall  have 
contracted  with  dependant  talukdars  whose  taluks  may  be  situated  in  the  lands  sold, 
as  also  all  leases  to  under-farmers,  and  pottas  to  raiyats,  for  the  cultivation  of  the 
whole  or  any  part  of  such  lands  (with  the  exception  of  the*  engagements,  pottaa 
and  leases  specified  in  sections  7  and  8),  shall  stand  cancelled  from  the  day  of  sale  ; 
and  the  purchaser  or  purchasers  of  land  shall  be  at  liberty  to  collect  from  such  depen- 
dant talukdars,  and  from  raiyats  or  cultivators  of  the  lands  let  in  farm  and  the  lands 
pot  farmed,  whatever  the  former  proprietor  would  have  been  entitled  to  demand 
according  to  the  established  nsage  and  rates  of  the  pergunnah  or  district  in 
which  such  lands  may  be  situated,  had  the  engagements  so  cancelled  never 
existed."  Following  are,  however,  exceptions  r  "  Nothing  contained  in  this 
Regulation  shall  be  construed  to  prohibit  any  zemindar,  independent  talukdar,  or 
other  actual  proprietor  of  land  selling,  giving  or  otherwise  disposing  of  any  part . 
of  his  lands  as  a  dependant  taluk"  (section  6).  '^  Nor  to  authorize  the  assessment  of 
any  increase  upon  the  lands  of  such  dependant  talukdars  as  were  exempted  from 
any  increase  of  assessment  at  the  forming  of  the  decennial  settlement  in  virtue 
of  the  prohibition  contained  in  clause  1,  section  51,  Regulation  YIII  of  1798.  The 
revenue  payable  by  such  dependant  talukdar  is  declared  fixed  for  ever,  and  their 
lands  are  accordingly  to  be  rated  at  such  fixed  assessment  in  all  divisions  of  the^ 
estate  in  which  their  taluks  are  included"  (section  7).  "Nor  to  prohibit  the 
actual  proprietors  of  land  granting  without  the  sanction  of  Government  or  its  offioos,. 
to  any  person,  not  being  a  British  subject  or  a  European,  a  lease  or  potta  for  ground- 
f or  any  term  of  years  or  in  perpetuity,  for  the  erection  of  dwelling  houses,  or 
buildings  for  carrying  on  manufactures,  or  for  gardens  or  other  purposes,  and  f o^  offices 
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ior  sueh  houses  or  bcdlcGngs''  (section  8).  It  has  been  held  that  section  5  of  Begolatlon 
^Liy  of  1798  cancelled  farming  leases,  but  kept  alive  the  tenures  of  talukdars,  these 
onlj  being  liable  to  enhancement  up  to  the  pergunnah  or  customary  rates — Khajdh 
AsutnooUah  t.  OUoy  Chunder  J^o^,  13  Moo.  I.  A.»  317  at  p.  825.  Th^  Judicial 
Committee  of  the  Privy  Council  have  expressed  considerable  doubt  as  to  whether  this 
section  is  now  in  force— iSaiti  Sumomoyi  y.  Maharajah  8tUi$h  Chandra  Boy 
SahmduTy  10  Moo.  I.  A.,  123  at  p.  143  ;  Bajah  Satyasuran  Qhotal  v.  Mohet 
Okunder  Mitter,  2  B.  L.  R.,  P.  C,  23  ;  Bajah  Leelanund  Singh  Bahadur  v.  Ihakur 
Mwnarunjun  Sitwh,  13  B.  L.  B.,  124. 

Regulation  Y  of  1812,  section  4,  after  reciting  section  5  of  Regulation  XLIV 
^  1793,  provided  that  a  purchaser  shall  not  annul  existing  leases  within  the 
•year  in  which  the  sale  may  have  taken  place  on  the  ground  that  such  leases  were 
evidently  collusive,  without  a  summary  suit  under  Regulation  YII  of  1799 ; 
and  section  9  provided  that  a  tenant  shall  not  be  bound  to  pay  an  enhanced  rate 
io  a  purchaser  at  a  revenue  sale  without  a  written  engagement  or  notice,  although 
liable  to  enhancement.  The  rates  to  which  the  tenants  may  be  enhanced  are  the 
pergunnah  rates  ;  or  if  none,  the  rates  payable  for  land  of  a  similar  description  in 
the  places  adjacent ;  or  if  the  leases  of  a  whole  village  or  local  division  are  liable 
to  be  cancelled,  the  new  rate  shall  not  be  higher  than  the  highest  rate  paid  during  the 
three  previous  years  (sections  7  and  8).  In  im  important  case  before  the  Judicial 
dommittee  of  the  Privy  Council,  the  plaintiff  sued  for  an  enhanced  rent.  He 
claimed  under  a  private  purchase  from  a  person  who  bought  from  an  auction-pur- 
chaser at  a  sale  in  1823  for  arrears  of  revenue.  The  defendant,  a  talukdar,  claimed 
to  be  exempt  from  enhancement  on  the  ground  that  she  and  her  predecessors  in 
title  had  held  at  a  fixed  rent  from  a  time  previous  to  the  decennial  settlement. 
It  was  held  (assuming  section  6  of  Regulation  XLIV  of  1793  not  to  be  virtually 
repealed,  as  to  which  their  Lordships  expressed  considerable  doubt)  that  the  purchaser 
st  the  auction  sale  had  only  an  option  under  Regulation  XLIY  of  1793  to  en- 
Lance  the  rent,  and  could  not  disturb  the  possession  of  the  tenant,  and  that 
consequently  tbe  plaintiff  and  his  predecessors,  by  con  tinning  from  the  commencement 
^f  the  tenure,  during  a  period  of  more  than  sixty  years,  to  receive  the  same  rent, 
liad  waived  their  right  to  enhance,  the  option  being  one  which  ought  to  be  exercised 
mtihe  beginning  of  the  auction  purchase— £an»  Sumomoyi  v.  Maharajah  Suteesh 
Chunder  Boy^  10  Moo.  I.  A.  123.  See  also  Jugul  Kishore  Boy  v.  Khajeh  Aahan 
JTUah,4k  W.  R.,  Act  X,  6  ;  Rajah  Safya  Surun  Ghosal  v.  Mohesh  Chunder  Mitier,  2 
B.  L.  R.,  P.  C,  23  ;  12  Moo  A.  I.,  263  ;  11  W.  R.,  P.  C,  23  ;  Ehajeh  Aghan  JJllah 
T.  Obhoy  Ohunder  Boy,  13  Moo.  I  A.,  317  ;  13  W.  R..  P.  C,  24.  *  They  remarked 
that  the  right  to  enhance  is  in  terms  oidy  given  to  the  auction-purchaser  himself, 
and  not  to  his  assignees — Bani  Surnomoyi  v.  Maharajah  Suteesh  Chunder  Boy^  10 
Ilea  I.  A ,  123  at  p  148  ;  1  Morley's  Dig.  408,  pi.  32.  They  further  observe 
Ikat  the  foundation  of  the  provisions  of  the  Regulation  for  cancelling  under- 
tamres  is  that  it  ia  assumed  that  the  default  of  the  zemindar  may  have  been 
occasioned  by  improvident .  grants  at  inadequate  rents  ;  that  this  was  in  breach 
9f  the  condition  on  which  the  fund  was  originally  created  by  the  Sovereign,  and 
the  purchaser  therefore  is  set  free  from  the  obligation  of  these  grants,  with 
pertain  specified  exceptions,  and  with  certain  limitations  of  his  power  as  to  new 
tonancies  to.  be  created.  These  provisions  must,  however,  be  strictly  construed, 
33ie  Regulation  did  not  authorize  a  wanton  and  unjust  disturbance  of  vested 
iatorests  where  the  grants  made  were  at  proper  rents.  Consequently  no  absolute 
«a»cdlation  was  intended  ;  the  power  given  assuming  the  talukdars  and  raiyats 
io  ranain  in  all  respects  as  before,  except  that  they  became  liable  to  an  increase 
ti  rent  up  to  the  pergunnah  rates.  The  result  is  that  the  power  given  to  the 
Wi^oiji-pnrohaser  has  virtually  no  operation  where  the  rent  already  paid  is  at  the 
psgonnah  xhiQ-^Banee  Surnomoyi  Vr  4ifaAar/i;a&  Suteesh   Ohunder  Boy,  10  Moo. 
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I.  A.,  128  at  p.  142  and  147;  Bc^uh  Batyamran  Ohogal  t.  MoheA  Ohunder 
JUUter,  2  B.  L.  R.,  P.  0.,  28  at  p«  81 ;  Eurunaker  Mahaii  y.  Niladhro  Ohi>wdry^ 
5  B.  L.  R,,  652. 

AofXIl  of  1841  and  Act  I  of  1845  and  Act  XI  of  1659  made  farther  proriBtons 
upon  this  subject.  By  section  27  of  Act  XII  of  1841,  a  purchaser  of  an  estate  sold 
under  the  Act  for  arrears  of  revenue  due  in  respect  thereof  in  the  permanently  settled 
districts  of  Bengal,  Behar,  Orissa,  and  Benares  (Benares  is  omitt^  in  section  87  of 
Act  XI.  of  1859),  shall  acquire  the  estate  free  from  all  encumbrances  which 
may  have  been  imposed  upon  it  after  the  time  of  settlemait ;  and  shdl  be  entitiedi 
after  notice  given  under  section  10  of  Regulation  V  of  1812,  to  enhance  at  discretion 
(anything  in  the  existing  Regulations  notwithstanding)  the  rents  of  all  mider*- 
tenures  in  the  said  estates  and  to  eject  all  tenants  thereof  with  certain  excepc- 
tions.  Act  I  of  1845,  section  26,  is  the  same  in  terms ;  but  Act  XI  of  1859^, 
section  37,  enacts  that  the  purchaser  shall  be  entitled  to  avoid  and  annul  all 
nnder-tenures  and  forthwith  to  eject  all  tenants,  omitting  the  provision  for  notice* 
These  provisions  have  been  hMd  to  get  rid  of  a  title  created  by  adverse  possession—* 
Thakoordat  Boyohowdry  v.  Nubemt  Sishen  Qhose^  15  W.  R.,  552.  But  an 
auction-purchaser,  it  has  been  held,  cannot  enhance  chur  lands  accreted  and 
assessed  since  the  decennial  settlement,  except  under  section  51  of  Regulation  VIII 
of  1793,  and  clause  2  of  this  section  and  of  section  26  of  Act  VII  of  1845.  Such 
a  tenure  must  be  treated  as  if  it  dated  from  before  the  decennial  settlement-^ 
Eiahen  Kinkur  Boy  v.  Brown,  S.  D.  A.  (1858)  1521. 

IjUerests  not  liaHe  to         •  The  following  interests  are  not  liable  to  be  cancelled^ 
he  cancelled,  and  are  known  as  exceptions  to  the  general  rule. 

(1).  Tenures  which  were  held  as  Utemrari  or  mohwrari  at  a  fixed  rent  more 
than  twelve  years  before  (from  the  time  of  dot  XI  of  1859,  ^eoiion  37)  the 
Permanent  Settlement— <4c/  Xll  of  1841,  teotion  27,  clause  1;  Act  I  of  l%iJS^ 
iection  26,  clause  1 ;  Act  XI  of  1859,  section  37  ;  and  Act  VII  of  1868  B.C. 

(2).  Tenures  existing  at  the  time  of  the  decennial  settlement,  but  not  proved 
to  be  liable  to  increase  of  assessment  upon  grounds  stated  in  section  51/  Regulation^ 
VIII  of  179^— Act  XI  of  1841,  section  27,  clause  2,  and  Act  1  of  1845, 
section  26,  clame  2.  The  corresponding  clause  2  of  section  27  of  Act  XI  of  1859, 
and  section  12  of  Act  VII  of  1868  B.O.,  omit  all  reference  to  Regulation  VIII 
of  1793,  and  except  tenures  existing  at  the  time  of  the  Permanent  Settlement 
which  have  not  been  held  at  a  fixed  rent.  They  run  as  follows :  "  Tenures 
existing  at  the  time  of  the  settlement  which  have  not  been  held  at  a  fixed  rent; 
provided  always  that  the  rents  of  tenures  shall  be  liable  to  enhancement  under 
any  law  f<^  the  time  being  in  force  for  the  enhancement  of  such  tenures.'' 
Under  the  older  Acts  the  auction-purchaser  was  to  prove  the  liability  to  enhancement, 
but  under  Act  XI  of  1859  and  Act  VII  of  1865  B.C.,  the  tenant  is  to  prove  that 
he  held  at  a  fixed  rent  from  the  time  of  the  Permanent  Settlement.  The  twenty  years 
presumption  (section  50  post),  however,  renders  thi^  easy. 

(3).  Lands  held  by  khudkasht  or  kadimi  raiyats  having  rights  of  occupancj 
at  fixed  rents  or  at  rents  assessable  according  to  fixed  rules  under  the  Regulations 
and  Acts  in  force — Act  XII  o/ 1841,  section  27,  clause  d,  and  Act  I  of  1845^ 
section  26,  clause  3.  This  exception  is  omitted  in  Act  XI  of  1859.  Mr.  Field 
says  that  they  are  replaced  by  the  exemption  given  to  occupancy  raiyats  from 
ouster,  though  not  from  e^ihancement — Field's  Beyulations  (p.  94).  Mr. 
Phillips  says  that  **  in  place  of  this  talukdari  or  other  similar  tenures  are 
excepted  by  Act  XI  of  1859,  such  tenures  being  created  since  the  time  of  the 
•settlement,  and  held  immediately  of  the  proprietors  of  the  estates,  as  well  as  farms 
ior  terms  of  years  so  held,  when  such  tenures  and  farms  have  been  only  registered 
imder  the  Act."    Act  VII  of  1868  (B.  C.)  omits  this  provision  altogether. 
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(4)4^  Lands  held*  tiiideir  lon&fide  leases  aft  fair  tents,  temporary  or  perpetual,  lot, 
tlie  erection  of  dwelling-houses,  or  manufactories,  or  for  mines,  gardens,  tanks,  canals, 
places  of  worship,  burying  grounds,  clearing  of  jungle,  or  the  like  beneficial  purposes, 
sech  knds  continuing  to  be  used  for  such  purposes — Act  XII  of  1841,  siBtum  27, 
daM9B  4,  and  Act  lof  1845,  section  26,  clau%e  4.  By  Act  X  of  1859,  section  87,  clause 
4, this  provision  is  iliodified  and  includes  leases  (*or  tenures,'  Act  VIII rflSQS  B.O.) 
ci  land  whereon  dwelling-houses,  manufactories,  or  other  permanent  buildings  have 
teen  erected,  or  whereon  Q  permanent,'  Act  VII  of  1868  B.C.)  gardens,  or  plan- 
tations, tanks,  wells  (omitted  in  Act  VII  of  1868,  %eciion  12)  canals,  places  of 
worship,  or  burning  or  burying  grounds  haJM  he&n  made,  or  mines  (omitted  in  Act 
VII  cf  1868  B.  C.)  have  been  sunk.  And  it  is  farther  provided  that  such  a  pur- 
chaser of  an  estate  or  tenure  shall  be  entitled  to  proceed  in  the  manner  prescribed 
bj  the  law,  for  the  enhancement  of  the  rent  of  any  land  in  this  clause,  if  ,  he  can 
prove  the  same  to  be  held  at  what  was  originally  an  unfair  rent,  and  if  the  same 
shall  not  have  been  held  at  a  fixed  rent  equal  to  the  rent  of  good  arable  land  for 
s  term  exoeeding  twelve  years  (but  not  otherwise — Aet  VII  of  1868  B»0,) 

(5).  Farms  granted  in  good  faith  at  fair  rents  and  for  specified  areas  by  a 
former  proprietor  for  terms  not  exceeding  twenty  years,  under  written  leases 
registered  within  a  month  from  their  date.  Provided  that  written 
notice  be  given  to  the  Collector,  who  shall  be  at  liberty  to  object  il  the  revenue 
IS  likely  to  be  affected.  The  purchaser  may  set  aside  such  farms  by  a  suit  if  not 
granted  in  good  faith,  and  at  fair  rents — Act  XII  of  1841,  gecfion  S7,  clause  5, 
4]tJ  Act  I  of  lS^5j  section  26y  clause  5.  This  provision  is  repealed  by  Act  XI 
of  1859,  and  has  no  place  in  Act  VII  of  1868  B.C.  'Mr.  Field  says  that  the  3rd 
clause  of  section  37  of  Act  XI  of  1859  somewhat  supplied  its  place,  e,^,,  "  talukdari 
sad  other  similar  tenures,  <fec." 

(6).  Purchaser  is  not  entitled  to  eject  any  raiyat  having  rights  of  occupancy  at 
a  fixed  rent,  or  at  a  rent  assessable  according  to  fixed  rules  under  the  laws  in  force, 
or  to  enhance  the  rents  of  such  raiyats  otherwise  than  in  the  manner  prescribed 
1^  such  laws  or  otherwise  than  the  former  proprietor,  irrespective  of  all  engage- 
Qients  made  since  the  settlement,  may  have  been  entitled  to— Act  XI  of  1 859, 
section  37,  and  Act  VII  of  1868,  section  14.  This  had  no  place  under  the  older 
i^cts,  unless  it  came  uilder  clause  3. 

(7).  Tenures  created  or  recognised  by  the  settlement  proceedings  of  any 
current  temporary  settlement,  as  the  tenure  bearing  a  rent  which  is  fixed  for  the 
period  of    such  settlement — Act    VII  of  18G8  B.C. 

Btf  the  conditions  under  which  the  tenure  is  held. — So  in  this  section  the 
^hancement  is  ta  be  made  subject  to  any  contract  between  the  parties. 

Otherwise  than  on  account  of  a  diminution  of  the  area  of  the  tenure-^Vid^ 
iection  52  and  notes  under  section  7. 

Vn.  (1)  Where  the  rent  of  a  tenure-holder  is  liable  to  enhance* 
'  Limits  of  enhance-  ment,  it  may,  subject  to  any  contract  bet^veen 
went  of  rent  ot  tenures,  the  parties,  be  enhanced  up  to  the  limit  of  the 
eustomary  rate  payable  by  persons  holding  similar  tenures  in  the 
▼ieiiiity. 

(2)  Where  no  such  customary  rate  exists,  it  may,  subject 
iA  aforesaid,  be  enhanced  up  to  such  limit  as  the  Court  thinks 
lair  and  equitable. 

(3)  In  determining  what  is  faiir  and  equitable,  the  Court 
sliall  not  leave  to  the  tenure-holder  as  profit  less  than  ten  per 
centum  of  the  balance  which  remains  after  deducting,  from  the 
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gross  rents  payable  to  him  the  expenses  of  collecting  them,  and 

shall  have  regard  to — 

(cp)  the  circumstances  under  which  the  tenure  was  created, 
for  instance,  whether  the  land  comprised  in  the  tenure, 
or  a  great  portion  of  it,  was  first  brought  under  culti- 
vation by  tne  agency  or  at  the  expense  of  the  tenure- 
holder  or  his  predecessors  in  interest,  whether  any  fine 
or  premium  was  paid  on  the  creation  of  the  tenure,  and 
whether  the  tenure  was  originally  created  at  a  specially 
low  rent  for  the  purpose  of  reclamation  ;  and 
(6)  the  improvements,  if  any,  made  by  the  tenure-holder  or 

his  predecessors  in  interest. 
(4)     If  the  tenure-holder  himself  occupies  any  portion  of  the^ 

land  included  in  the  area  of  his  tenure,  or  has  made  a  grant  of  any. 

portion  of  the  land  either  rent-fi'ee  or  at  a  beneficial  rent,  a  fiiur 

and  equitable  rent  shall  be  calculated  for  that;  portion  and  included 

in  the  gross  rents  aforesaid. 

Sub-section  (1)  : — Where  the  rent  of  a  tenure^holder  is  liable  to  enhancemenif 
vide  section  6,  notes. — An  old  decision  of  a  Register's  Conrt  between  the  ancestors 
of  the  present  parties,  by  which  the  defendant's  ancestor  recovered  possession 
of  the  tenure  described  in  it  as  a  taluk  under  section  5,  Regulation  VIII  of  1793,' 
was  held  insufficient  to  prove  the  payment  of  uniform  rent  for  more  than  12  years ' 
prior  to  the  decennial  settlement.  The  plaintiff  was  held  not  entitled  to  any 
rent  at  the  enhanced  rate  until  his  demand  was  effectively  made  in  Court ;  bufc* 
as  he  had  not  succeeded  in  making  good  his  claim  to  the  rates  demanded,' 
he  could  only  recover  the  rate  of  rent  fixed  by  the  Court  from  the  date  of  the 
decree — 1  Hay,  439.  A  suit  for  enhancement  is  not  maintainable  against  the 
descendant  of  the  grantee  of  a  hereditary  conditional  jagheer.  The  zemindar  must 
first  sue  to  resume,  on  the  ground  that  the  jagheer  has  been  determined  by  breach 
of  the  condition  through  neglect  of  the  service — Marshall,  518.  Act  X  of  1859 
exempts  from  enhancement  tenants  who  have  held  at  a  fixed  rent  from  the  time 
of  the  Perpetual  Settlement  whether  under  w^^mrari  or  mo^wrar*  pottas  or  not* 
Even  under  the  sale  law,  a  suit  for  enhancement  cannot  be  maintained  if  the 
defendants  prove  that  their  taluk  was  fixed  and  paid  rent  at  a  uniform  rate' 
more  than  12  years  before  the  Perpetual  Settlement — 1  R.  J.  P.  J.,  216  ;  Sevestre, 
756.  In  a  suit  under  the  old  law  for  the  enhancement  of  rent  of  a  taluk,  it  was 
held  that,  although  the  defendant  set  up  a  defence  under  sectoin  49,  Regulation  VIII 
of  1793,  the  Court  should  have  framed  a  further  issue,  whether  failiug  that  issue, 
he  was  entitled  to  the  benefit  of  section  51 — Sev.,  175;  Bamasundari  Dasi  y^ 
Badhika  Chowdrain  and  others,  13  W.  R.  P.  C.  11.  A  tenure  which  existed 
upon  its  present  jama  in  1783,  and  has  since  paid  the  .same  amount  of  renfr 
without  challenge,  inay  be  presumed  to  have  existed  previously  so  as  to  be  protected 
from  enhancement— jKom0«A  Chunder  Dutt  v.  Qooroodas  Nundi  and  another,  Sp. 
W.  R.,  204.  A  lakheraj  shown  to  have  been  held  prior  to  1790  cannot  be  assessed 
until  in  a  resumption  suit,  the  plaintiff  succeeds  in  getting  a  declaration  entitling 
him  to  resume  the  lakheraj — lb..  Moo^tagirf  are  protected  from  enhancement 
not  as  raiyats  but  as  intermediate  tenants,  under  sections  15  and  16,  Act  X  of  1859 — 
Baboo  Dhunput  Sing  y.  Baboo  Gooman  Sing  and  others^  Sp.  W.  IL  (Act  X)  61  ^ 
2  R.  J.  P.  tf.,  267.    When  a  tenure  was  or  has  become  hereditary  and  transferablej,^ 
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BBd  ike  rent  hae  aot  been  olianged  from  the  time  of  tlie  Perpetual  Settlement, 
the  tenant  being  intermediate  between  proprietors  and  raiyats  is  protected  from 
enhancement  by  s*  15  Act  X  of  1859 — Baboo  Dhunput  Sing  andothen  y.  Oooman 
Sing  J  9  W.  R.  P.  G,  8.  Jangleboori  tenures,  howxa  or  otherwise,  are  liable  to 
enhancement-— 1^.  ;  Bhurui  Chunder  Aiteh  and  another  t.  Ooura  Mani  Deviy 
11  W.  R.  81.  The  fact  that  a  mokuraridar  has  for  any  reason  agreed  to  pay 
an  enhanced  rent  to  one  sh^ureholder  does  not  entitle  another  shareholder  to 
demand  the  enhanced  rent,  except  according  to  section  18 — Salgram  Ocadhva  and 
9ih&ti  V.  Maharaja  Moheswar  Bux  Sing,  Sp.  W.  R.,  Act  X,  94.  A  taluk 
with  a  fluctuating  rent  is  not  protected  from  enhancement  under  section  57, 
Kegulation  VIII  of  1798—1  W?  R.  839  ;  see  Madhuh  Chunder  Ohose  v.  Radhika 
Ckoudrain,  6  'S^^  B.  (Act  X)  42.  A  neem  ousat  talukdar  cannot  enhance  a 
kewladar*e  rent,  where  the  howladar  holds  under  a  potta  granted  to  him  by 
Croyemment  with  a  fixed  rate — 2  W.  R.^  7.  A  howladar  who  is  in  reality  a  cul- 
tirating  raiyat  is  not  protected  against  enhancement — 8  W.  R.  (Act  X)  11  ;  4  R.  J. 
P.  J.,  892.  A  potta  giving  land  for  building  purposes  and  reciting  that  there 
ahould  be  no  abatement  of  rent  or  increase  of  jumma  was  held  to  grant  the  land 
mt  the  rate  then  fixed  for  eyer,  eyen  though  no  such  words  as  istemrari,  &c., 
were  nued—Binode  Behari  Boy  y.  Mr.  i\  B.  Maeeayh  15  W.  R.,  498.  A 
garbarakari  tenure  is  a  permanent  transferable  tenure;  liable  to  enhancement — . 
Sudanunda  MgU  y.  NwoUum  At^fi  and  othere,  16  W.  R.,  288  ;  Kasheenaih  Funee 
Y.  LMkhwnoni  Fersad  Fatnaik  and  others,  19  W.  R.,  99. 

There  is  much  conflict  of  decisions  on  this  point.     The  earlier  decisions  seem 
to  be  that    one  of  several  joint  prof^rietors   of  an  estate 
titled  to^^^or  ^    ^^  maintain  a  suit  for  enhancement  of  his  share  of  the    rent 
hanoement  tf  rent  without   a  butwara — Trogloehotaran  Chowdry  and  others  y. 

Maihura  Mohun  De  and  others,  Sp.  W.  R.  (Act  X) 
41 ;  2  R.  J.  P.  J.  202  ;  Bam  Loohun  Dutt  y.  Fetambur  Pal,  Sp.  W.  R.,  (Act  X) 
111.  So  the  proprietor  of  a  fractional  share  of  an  undiyided  estate  has  a  right  to 
sue  for  a  kabuliyat  for  such  share,  if  he  can  prove  that  the  defendants  have  hereto- 
fore recognized  him  as  the  proprietor  d  a  particular  share  and  paid  him  separately 
a  certain  proportion  of  the  rent — Bomanath  Rokhit  v.  Chand  Hurt  Bhooga  and 
Mere,  14  W.  R.,  482  ;  6  B.  L.  R.,  856,  S.  C.  So  also  Gunganarain  Dae  y. 
^karoda  Mohan  Bog,  12  W.  R.,  80  ;  8  B.  L.  R.  A.  C.  280;  Bakhal  Chunder  Bog 
Qhowdrg  and  othere  v.  Mahiah  Khan  and  others,  25  W.  R.,  221 ;  and  Doorga 
Frosad  Mgtee  ^nd  others  y.  Jognarain  Hazrah,  I.  L.  R  ,  2  Cal.,  474  (oyerroled). 
See  I.  L.  R.,  8  Bom.,  28.  Fer  contra  in  Sarat  Bundari  Debt  y.  Watson, 
2  B.  L.  R.,  A.  C,  159,  11  W.  R.  25,  it  was  decided  that  neither  Act  X  of  1859 
nor  any  decision  of  the  High  Court  gives  authority  to  a  party  who  is  entitled  to  a 
fractional  share  of  an  undivided  estate,  though  he  may  be  receiving  a  definite 
portion  of  the  rent  from  the  tenant  or  raiyat,  to  maintain  a  suit  for  kabuliyat  in 
respect  of  such  undivided  share.  The  Rent  Law  contemplates  only  the  giving 
of  pottas  of  entire  holdings  and  kabuliyata  of  entire  rents.  So  also  in  Udaga 
Phurun  Dhur  v.  Kali  Tara  Devi,  2^  B.  L.  R.  Ap.,  62 ;  11  W.  R.,  898  ;  and 
a  single  co-sharer  cannot  sue  for  his  share  of  rent,  much  less  tor  enhanced  rent— • 
Bhgrub  Mundul  and  others  v.  Qogaram  Bonerji,  17  W.  R.»  408  ;  Haradhan 
Qassami  v.  Bam  Newaz  Misser  and  others,  ib.  414  ;  flaj  Chunder  Majumdar  v. 
Jlajaram  Oope,  22  W.  R.,  885.  See  also  Indur  Ohundra  Dugar  v.  Bindalan 
fiehara,  15  W,  R.,  F.  B,,  21 ;  8  B.  L.  R.  251. 

The  point     may  now  be  considered  as  settled  by  the  Full  Bench  decision  in 

T»^  ^^M* .-.  ..4t7^y       *be  case  of  ^unee  Mahomed  Vv  Moran,  and  Durga  Frosad 

The  paint  usettUd.       ^^^^^  ^    Joinarain  Hazrah,  I.  L.  R.,  4   Cal.,  96,  F.  B. 

hik  this  case,  the  learned  Chief  Justice  (Garth,  C.J.)  observes  :  '<  It  has   been  con- 
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Btantly  held  in  this  Court,  and  must  be  considered  now  as  well  established  law, 
that  each  co-sharer  liiay  bring  a  separate  suit  against  the  tenant  for  his  share  of 
the  rent  (when  he  is  in  the  habit  of  collecting  rent  from  him  separatelj).  Birt 
in  the  absence  of  such  an  arrangement  it  is  equallj  clear  that  no  such  suit  can 
be  maintained.  See  Qanganarain  Das  T,  Saroda  Mohan  Boy  Chowdry,  8  B.  L.  E., 
A.  C,  280  ;  12  W.  B.,  30  ;  Sree  Miner  y.  Crowdj[,l6  W.  R.,  243  ;  Deno  Bunikoo 
Koondoo  Chowdty  v  Deno  Naih  Mukerji,  19  W.  R.,  168,  and  MuhU  Lalau  ▼. 
JRemraj  Singh,  20  W.  R.,  76.  But  a  suit  for  a  kabuliyat  under  such  circumstances 
by  one  co-sharer  against  the  tenant  is  a  very  different  thing  from  a 
suit  for  arrears  of  rent.  The  separate  suit  for  arrears,  as  I  haye  already  said,  is 
perfectly  consistent  with  the  continued  existence  of  the  original  lease  of  the 
tenure.  A  kabuliyat,  by  which  an  entirely  new  and  separate  t^ancy  is  created, 
is  obviously  inconsistent  with  it.  A  suit  for  arrears  deals  only  with  the  past. 
A  suit  for  kabuliyat  binds  the  tenant  iix  the  future.  In  fact  it  is  binding  upon  both 
parties,  because  the  co-sharer  who  obtains  a  kabuliyat  is  bound,  at  the  request  of  the 
tenant,  to  give  him  a  potta  upon  the  same  terms,  and  the  grant  and  acceptance  of 
a  binding  lease  of  the  separate  share  cannot  exist  contemporaneously  with 
the  original  lease  of  the  entire  jote.  This  is  quite  in  accord  with  the  yiew 
of  Norman,  Acting  C.  J.,  and  Dwarkanath  Mitter,  J.,  in  the  Full  Bench  case 
of  Indur  Ohunder  Dugar  y.  Brinddbun  Behara,  15  W.  R.,  21,  in  which  Mr.  Justice 
Mitter  points  out  the  distinction  between  a  mere  separate  payment  of  rent  to  a 
co-sharer  and  a  claim  for  a  kabuliyat  as  to  the  separate  share.  The  only  authority 
to  the  contrary  appears  to  be  the  decision  of  Bayley  and  Paul,  J. J.,  in  tbe  case  of 
Bomanath  Rahhit  y.  Chind  Huri  Bhuya,  6  B.  L.  R.,  856  ;  14  W.  R.  482,  but 
it  is  not  clear  from  that  case,  whether  the  tenure  had  ever  been  held  at  an  entire 
rent ;  and  at  iany  rate  the  distinction  between  a  separate  payment  of  rent  by 
arrangement,  and  a  binding  lease  T)f  a  separUte  share,  does  not  seem  to  haye  been 
considered.  Of  course  if  the  original  lease  of  the  entire  tenure  is  cancelled,  or  put 
an  end  to  by  the  consent  of  all  the  parties,  the  co-sharers  and  the  tenant  are  at 
liberty  to  enter  into  any  fresh  contracts  which  the  law  allows  ;  but  no  Court  of 
Justice  ought  to  presume  such  a  cancellation  or  determination  of  the  lease  from 
the  mere  fact  of  a  separate  payment  of  rent  to  one  or  more  of  the  co-sharers* 
The  right  of  one  co-sharer  to  enhance  the  rent  of  his  share  separately  must  be 
governed  by  the  same  principles  as  his  right  to  a  kabuliyat.  The  Rent  Law  in  our 
opinion  does  not  contemplate  the  enhancement  of  a  part  of  an  entire  rent ;  and 
the  enhancement  of  rent  of  a  separate  share  is  inconsistent  with  the  conk- 
tinuance  of  the  lease  of  the  entire  tenure.  '^  One  co-sharer  cannot  (evea 
if  he  make  his  co^sharers  parties  to  his  suit)  sue  for  the  enhance^ 
ment  of  his  share  of  the  rent.  Such  an  enhancement  being  inconsistent 
with  the  continuance  of  the  lease  of  the  entire  tenure  -^Bharut  Chunder  Boy  f. 
JKally  Das  De  and  oihen,  I.  L.  R.,  5  Cal.,  574.  The  Full  Bench  ruling  was  h^d 
not  applicable  where  the  butwara  proceedings  did  effect  such  a  complete  change 
in  the  nature  of  the  original  tenure  as  to  create  three  new  tenancies  in  the  plaC9 
of  the  old  one — Sarut  Sundari  Debi  v.  Ahund  Mohan  Surmct  Ghuttak  and  other*, 
I  L.  R.,  5  Cal.,  273.  One  co-sharer  is  not  competent  to  issue  a  proper  notice  of 
enhancement  without  the  consent  of  other  co-sharers  previously  obtained,  though  the 
rent  has  been  paid  to  each  co-sharer  separately.  Under  the  F.  B.  ruling,  he  must 
first  establish  his  right  to  a  separate  contract  to  recover  his  rent  separately  on  his 
individual  share — Rc^ehee  EUhore  Roy  Chowdhry  v.  Alip  Mundle^  !•  L.  R.  6 
Cal.,  149. 

Subject  to  any  contract  between  the  pariiei. — Where  in  a  suit  for  enhanced  rent 
after  notice  it  appeared  that  a  howladaree  amulnafna  had  been  granted  at  defendant's 
request,  without  any  rent  for  the  first  year,  at  varying  rates  less  than  a  certain  mle 
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Hp  to  1264,  and  at  tliat  certain  rate  afterwards  it 'was  held  that  the  rent  was  not  liable 
to  enhancement  beyond  that  certain  rate— i^^oora  Sundari  Dabia  v.  Qolatn  Mij 
19  W.  R.,  P.  C,  Ul  ;  2  P.  C.  R.,  794.  See  also  I.  L.  R.,  3  Bom.,  154. 
Up  to  ths  limit  of  customary  rate  payable  by  peraone  holding  similar  tenures  in 
the  i»<?*n»Vy.— Under  cfanse  (7)  of  section  3  of  the  Act,  the  word  "  tenure"  includes  an 
under-tennre.  Can  then  the  rent  of  a  tenure-holder  be  forced  up  to  that  of  an  under- 
tenure-holder  ?  The  word  *  similar  '  has  saved  that  risk.  *  Similar'  should  therefore 
mean  not  only  similar  in  quality,  but  similar  in  degree  or  class.  The  rates  pay- 
able by  talukdars  and  thoset  payable  by  cultivating  raiyats  are  different,  and  the 
termer  cannot  be  enhanced  so  as  to  be  equal  to  the  latter.  The  talukdar  is  en- 
titled to  some  reasonable  profit — Raro  Sundari  Ohowdrain  and  others  v.  Anand 
JUohan  Qhose  Ohowdry  and  others^  7  W.  R.,  459  ;  Muneekumika  Chowdry  r. 
Anund  Moyee  Chowdry^  10  "W.  R.,  245  ;  Dyaram  v.  Bhobindur  Naraen,  1  Sel, 
Bep.,  139  ;  Qopee  Mohan  Thakur  t.  Badha  Mohan  Qhose,  2  Sel.  Rep.,  17  ;  Jaduh 
Chunder  Haider  v.  Johori  Lushkur,  W.  R.,  (1864),  Act  X,  74  ;  Alohim  Chunder 
De  V.  Gooroo  Doss  Sen,  7  W.  R.,  285  ;  Shoora  Sundari  Debi  y.  Oopal  Lai  Thakur, 
19  W.  R.,  143  ;  Bahu  Dhunaput  Sing  t.  Ooomun  Sing,  11  Moo.  I.  A.,  433  atp  468  ; 
9  W.  R.,  P.  C,  3  ;  Khajeh  Asanullah  v.  Obhoy  Chunder  Boy,  13 -Moo.  I.  A.,  317  at 
p.  324.  Similarly  it  has  been  held  that  a  howladar  cannot  enhance  his  nim-howladar 
to  the  same  extent  as  his  own  rent  has  been  enhanced^  but  only  up  to  the  ordinary 
rate  for  similar  land— Jftr/0ir;a»  Mooherjea  v.  Manich  Chunder  Dass,  7  Sel.  Rep., 
430.  Customary  rate  is  the  relic  of  tne  old  pergunnah  rate.  We  find  the  first 
mention  of  it  in  section  60,  clause  2  of  Regulation  VJII  of 
Customary  rate.  1793,  where  the   hhudkasht  raiyat's  potta  is  liable  to   be 

cancelled  on  proof  that  the  rents  paid  by  them  within  the  last  three  years  have 
been  reduced  below  the  rate  of  the  nirkbundi  of  the  pergunnah.  So  an  auction 
purchaser  under  section  5,  Regulation  XLIV  of  1793,  quoted  under  section  6  of 
this  Act,  is  at  liberty  to  collect  from  dependant  talukdars,  and  from  raiyats 
or  cultiTators  of  the  lands  let  in  farm,  Ac.,  whatever  the  former  proprietor  would 
have  been  entitled  to  demand  *^  according  to  the  established  usages  and  rates  of  the 
pergunnah  or  district  in  which  such  lands  may  he  situatedJ^*  Mr.  Golebrooke  in  a 
Minute  (1st  May  1812)  remarked:  "In  cases  where  pottas  are  set  aside  or 
cancelled  under  the  rules  above  quoted,  as  well  as  in  other  similar  instances,  it  is 
provided  that  the  rent  or  revenue  to  be  demanded  shall  be  determined  by  the  rates 
and  usages  of  the  pergunnah  or  district,  and  the  raiyat  is  entitled  to  require  a  renewal 
of  his  potta  upon -those  terms.  This  would  be  very  unexceptionable  if,  as  is 
here  supposed  by  the  Regulations,  the  proportion  of  the  annual  produce 
in  money  or  kind,  constituting  the  revenue  demandable  as  the  due  of 
Qovemment,  could  be  with  certainty  determined,  and  if  the  rents  which 
the  landlord  may  properly  ask,  according  to  the  established  rates  and  usages 
of  the  pergunnah,  were  accurately  ascertainable.  For  the  interests  of  the 
cnltivator  and  tenant  would  be  sufficiently  protected  and  secured  if  the  established 
roles  and  rates  of  the  pergunnah,  according  to  which  he  is  pronounced  entitled  to 
demand  the  renewal  of  the  lease,  and  according  to  which  the  Courts  of  Justice 
are  required  to  decide  disputes  arising  between  landlord  and  tenant,  were  either 
known  or  ascertainable.  But  there  is  reason  to  presume  that  the  pergunnah  rates 
are  become  very  uncertain.  In  sfeveral  cases  of  magnitude  which  were  persevering- 
ly  contested  by  the  parties,  it  appeared  from  proceedings  which  came  before  the 
Sadar  Dewani  Adalats  while  I  sat  in  that  Court,  that  in  a  district  or  province 
in  which  dependant  talukdars  are  particularly  numerous,  no  rule  of  adjustment 
could  be  discovered  after  the  most  patient  enquiry  conducted  by  a  very  intelligent 
.puUic  officer.  From  the  proceedings  held  in  numerous  other  cases  in  the  Courts 
of  Justice,  the  same  condiusion  may  be  drawn  respecting  the  relative  situation 
^of  the  rfiiyat  and  zemindar  in  most  districts.    In  some,  indeed,  a  rule  of  adjustment 
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teay  still  b©  found  in  full  force  and  actual  o^ralibn.  Tlie  Regidation  of  Senare^ 
have  maintained  the  table  of  rated  of  1187  Fasli,  and  the  Kanungo  office  yet 
exists  ii^that  province  for  its  preservation.  In  the  vicinity  of  Calcutta  the  raiyatB 
have  been,  I  undenrtand,  supported  by  the  decisions  of  Adalate  (Courts)  in  their 
J)retensions  to  hold  their  lands  upon  the  rents  payable  by  them,  or  by  the  pensoiiB 
^hose  representatives  they  are,  according  to  the  last  general  measurement 
which  was  undertaken  with  the  authority  of  Govwiiment  before  i^  Perma*- 
nent  Settlement,  and  of  which  the  record  is  understood  to  be  preserved 
in  the  office  of  the  Collector  of  the  24-Pergunliahs.  Other  instances  may  exisi, 
but  they  are  few,  and  the  position,  as  a  general  one,  is  unquestionably  true  that 
there  is  actually  no  sufficient  evidence  of  the  rates  and  usages  of  pergunnMkB  wWch 
tjan  be  now  appealed  to  for  the  decision  of  questions  between  landholders  and 
raiyats.**  He  therefore  proposed  "that  provision  shall  be  made  by  Regnlatioti 
for  ca3«3  where  the  pergunnah  rates  are  not  ascertainable,  which  should  regulate  the 
pottas  of  khudhatht  raiyaU,  or  of  other  persons  entitled  to  a  renel^al  of  their  leases. 
This  will  silently  substitute  a  new  and  definite  ride  in  place  of  ancient  but  uncertain 
usages.  The  following  are  the  rules  which  I  should  pr(^)ose  with  these  views  :-*- 
(1)  In  any  instance  where  a  khudkushi  raiyat,  or  other  occupatit  or  tenant  may  be 
entitled,  under  the  existing  Regulations  to  receive  a  renewed  potta,  in  consequence 
of  the  cancelling  of  former  poitahs  by  reason  of  a  public  sale  for  the  recovery 
of  the  arrears  of  revenue,  or  m  consequence  of  any  other  circumstance  rendering 
requisite  the  renewal  of  pottas  according  to  the  rates  of  the  pergunijah,  as 
well  as  in  every  case  in  which  the  landholder,  farmer,  or  manager,  or  other  person  m 
charge  of  the  collections  authorized  to  collect  according  to  the  rates  of  the  pergunnah 
in  place  of  subsisting  engagement ;  if  in  any  such  case  or  instance,  it  shall  not  appear 
that  established  rates  are  known  in  the  pergunnah  or  other  local  division,  wthin 
which  the  land  is  situated,  or  if  those  rates  shall  not  be  ascertainable  owing  to  long 
disuse  or  insufficient  evidence  of  them  ;  then,  and  in  every  such  instance,  the 
renewed  potta  shall  be  granted  and  the  collection  made,  in  the  case  of  an  individual 
raiyat  or  tenant,  at  such  rate  or  rates  as  are  paid  or  payable  for  other  land  of  simUar 
description,  and  as  near  as  may  be  of  the  same  quality  in  the  vicinity  ;  but  in  the 
case  of  cancelling  generally  the  pottas  of  the  raiyati  and  tenants  of  the  whole  estate, 
or  of  an  entire  mouzah,  or  other  local  division  of  the  country,  the  new  pottas  shall  be 
granted,  and  collections  made  at  rstes  not  exceeding  the  highest  rate  paid  for  ibe 
same  lands  in  any  one  year  within  the  period  of  three  years  last  past,  antecedently  to 
the  date  of  cancelling  the  pottas.  (2)  In  the  case  of  a  dependant  taliAdar,  if  t^ 
rent  of  the  laUd  be  computed  according  to  the  rates  payable  by  raiyats  or  cultivators 
for  land  of  similar  quality  and  description,  a  deduction  shall  be  allowed  from  the  gross 
rent,  in  the  adjustment  of  the  jumma  of  such  dependant  taluk  at  the  rate  of  ten  per 
oent.  of  the  talukdar's  profit  or  income,  over  and  above  a  reasonable  allowance  fOT 
charges  of  collection,  according  to  the  extent  of  the  taluk."  These  recommendations 
were  adopted  and  incorporated  in  Regulation  V  of  1812.  The  preamble  of  this 
enactment  recited  that  it  had  been  deemed  advisable  to  revise  the  rules  established 
regarding  the  grant  of  pottas  by  i)roprietors  of  land  paying  revenue  to  Governmeiat 
to  their  tenants,  and  also  the  rates  at  which  persons  purchasmg  land  at  the 
public  sales  were  entitled  to  collect  their  rents,  and  that  there  were  grounds  to 
believe  that  considerable  abuses  and  oppression  had  been  committed  by  zemindars, 
talukdars,  and  farmers  of  land  in  the  exercise  of  powers  vested  in  them  with  respeet 
to  the  distress  and  sale  of  the  property  of  their  tenants  for  the  recovery  of  arrears  of 
revenue.  The  Regulation  then  declared  proprietors  of  land  competent  to  grant  leases 
for  any  period  which  they  might  deem  most  convenient  to  themselves  and  tenants,  and 
most  conclusive  to  the  improvement  of  their  estates.  They  were  also  declared  competent 
to  grant  leases  to  their  dependant  talukdars,  under-farmers  amd  raiyats,  and  to  reoerre 
corresponding  engagements  for  the  payment  of  rent  according  to  such  form  ss  the 
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Aontrftctinft  parties  might  deem  most  convei^ent  and  most  condasire  to  their 
jreapectire  interests,  provided  however  that  this  shooM  not  be  oonstr aed  to  sanc- 
tion or  legalise  the  imposition  of  arbitrary  or  indefinite  cesses.  AU  sijph  stipu* 
lations  were  to  be  nail  and  void,  bat  the  Gonrts  were,  notwithstanding,  to  maintain 
and  give  effect  to  the  definite  daoses  of  the  engagements  contracted  between  the 
parties,  or  in  other  words^  to  enforce  pajment  of  aums  MpeciJUally  agreed  npon 
between  them.  Persons  attaching  land  on  the  part  of  Goyemment,  and  porchasers 
•t  the  pablic  sales,  were  forbidden  to  annnl  existing  leases  within  the  year  on  the 
groond  that  they  were  collosiTe  without  obtaining  a  decision  to  this  effect  in  a  Court 
of  Jastioe.  ThA  Regulation  then  referred  to  the  provisions  of  the  pre-existing 
law,  onder  which  purchasers  at  revenue  sales  were  entiUed  to  collect,  daring 
the  year  in  which  Uie  sale  took  place,  whatever  the  former  proprietcn-  would  have 
been  entitled  to  receive  ''  according  to  the  established  usagee  and  rates  of  the 
perffunnah  or  district  in  which  such  lands  may  be  situated,*'  and  recited  that 
there  was  reason  to  believe  that,  the  pergunnah  rates  had  in  many  cases  become 
uncertain.  It  accordingly  provided  that,  when  any  known  established  pergunnah 
rates  existed,  they  Aould  determine  the  amount  of  rent  to  be  received  by  purchasers 
at  public  sales,  and  persons  attaching  lands  on  the  part  of  Government,  where  no 
sach  established  pergunnah  rates  were  known,  pottas  were  to  be  granted^  and  the 
collections  made  according  to  the  rate  payable  for  land  of  a  similar  description 
in  the  places  adjacent*  If  the  leases  and  pottas  of  tenants  of  an  estate  generally 
which  consisted  of  an  entire  village  or  other  local  division,  were  liable  to  be  cancelled, 
new  pottas  were  to  be  granted,  and  collections  made  jtt  rates  not  exceeding  the 
highest  rate  paid  for  the  same  land  in  any  one  year  within  the  period  of  three 
years  next  preceding  the  period  at  which  the  leases  were  cancelled.  In  the  case 
of  dependant  talukdars,  if  the  rent  were  computed  according  to  the  rates  payable 
by  raiyats  or  cultivators,  a  deduction  was  t<f  be  allowed  from  the  gross  rent 
at  the  rate  of  ten  per  cent,  for  talukdar's  profit,  over  and  above  a  reasonable  allowance 
for  collection  charges. 

In  a  lease  of  a  jungleboori  howla  tenure  which  provided  that  the  lands 
covered  by  it  should  be  held  rent-free  for  five  years,  and  that  after  a  low  rate  had 
been  paid  for  one  year,  the  poora  dustoor  should  be  paid,  their  intention  was  construed 
to  be  that,  inasmuch  as  nie  raiyat  was  bringing  those  lands  into  cultivation  for  the 
^brst  time,  he  should  for  a  certain  period  either  pay  no  rent  or  something  less  than 
customary  rates,  but  the  landlord  did  by  this  bind  himself  never  to  enhance  the 
rate  under  certain  circumstances — BTiurut  Chunder  Aitch  and  another  v.  Oour 
Biani  Dasiy  11  W.  R.,  81;  compare  Raseemudii  Khondkar  v.  Nudde  AH 
Tarufdar  and  others^  11  W.  R^,  164  ;  and  Qolam  AU  v.  Bahu  Oopal  Lai  Thakur, 
^  W.  R.,  65.  The  right  of  an  auction-purchaser  under  Regulation  XLIV  of 
1793,  s.  5,  is-  limited  to  raising  the  rent  of  a  taluk  created  by  the  defaulter  to 
what  is  demandable  from  it  according  to  the  pergunnah  rates  prevailing  either 
lit  the  time  when  the  taluk  is  created,  or  at  the  time  when  the  auction-purchase 
takes  place ;  and  he  cannot  demand  any  higher  rent  even  if,  at  any  subsequent 
(dme,  sudi  higher  rent  be  in  accordance  with  the  prevailing  current  rate — Mohini 
Mohan  ttoy  v.  leha  Moye  Dosi'and  others,  I.  L.  R.,  4  Gal.,  612.  In  every  part 
bt  India  the  Government  or  its  alienee  is  debarred,  if  not  by  law  (as  in  Bengal) 
yet  by  custom  of  the  country,  from  enhancing  the  assessment  of  permanent  tenants 
fieyond  a  certain  Umit.  What  that  limit  is  must  be  determined  by  the  circumstances 
of  each  case.  In  a  suit  by  an  enamdar,  holding  under  a  grant  from  Scindia  mad^ 
in  1793,  against  his  permanent  tenant  for  an  enhanced  rent,  the  Court,  in  the 
iabsence  of  law  or  contract  to  the  contrary,  affirmed  the  plaintiff's  right  to 
enhance  the  assessment  to  the  extent  to  which,  according  to  the  old  custom  of  the 
ooantry,    Scindia   would   have  been    entitled    to  enhance  it^  and  npon  a  virtual 
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admission  of  the  defendant,  allowed  enhancement  to  the  extent  of  one-half  th^ 
prodace^I.  L.  R.,  3  Bom.,  848  ;  Mohima  Chunder  De  y.  Qooroo  Dob  Sein^ 
7W.  R.^285. 

This  sub-section  gires  discretion  to  the  Ooort.    4Fhe  maximum  is  only  proyided, 
/     /jLi    •^d  it  does  not  follow  that  the  Court   shall  in  eyerj  case 
Q^^^  <jr     v^    fOTc^  „p     ^^  ^^^  q£    ^  ij^vLxa^  to    the  customary    rate. 

Something  less  than  the  customary  rate  may  possibly  be 
given.  This  view,  howerer,  is  rendered  doubtful  by  sub-section  2,  which  prorides 
that  the  Oourt  can  determine  a  fair  and  equitable  rate  only  where  no  customary 
rate  exists.  The  question  then  arises  where  a  customary  rate  does  exist,  cannot  the 
Court  award  a  rate  which  it  thinks  fair  and  equitable  7  Or  following  the  Great 
Kent  Case,  should  it  be  supposed  that,  where  a  customary  rate  exists,  that  is  the  fair 
and  equitable  rate.     Vide  the  Great  Rent  Case,  B.  L.  R.  Supp.  Vol,  202. 

i9tf5-<0c/ion  (2)  :— ZTp  to  iueh  limit  a«  the  Court  thinktf air  and  eguititUe^^ 
An  enamdar*9  power  to  enhance  the  rent  of  meerasie  tenant  is  limited.  He  cannot 
demand  more  rent  than  what  is  fair  and  equitable  according  to  the  custom  of  the 
country — ^I.  L.  R  ,  3  Bom.,  141.  In  a  suit  for  enhancement  of  the  rent  paid  by 
Mhikmi  talukdars,  the  plaintiff  is  bound  to  afford  data  (tf.y.,  the  rate  paid  by 
intermediate  tenants  of  the  same  class)  upon  which  the  Court  can  come  to  a  satis- 
factory conclusion  as  to  what  would  be  a  fair  and  equitable  rate  to  be  paid  by 
defendant ;  plaintiff  being  competent  under  section  10,  Act  VI  of  1862,  to  measure 
the  taluk  and  ascertain  the  assets — Debi  Dots  Neogy  Chowdry  and  others  v.  Qohind 
Mohan  Ghose  and  others,  i^  W .  R,,  213.  When  the  under-tenants  paid  1  rupee 
4  annas  to  the  howladar,  ho  paid  14  annas  to  the  landlord  :  when  they  paid  him 
1  rupee  8  annas,  it  was  only  fair  that  he  should  pay  1  rupee  to  the  landlord -« 
Bharat  Chunder  Aioh  v.  Oour  Mani  Daei,  11  W.  R.,  31.  As  to  what  is  to  be 
considered  fair  and  equitable  rate,  t£is  sub-section  should  be  read  subject  to  6ub- 
sections  3  and  4. 

Suh-section  dr  i^^ProJU  not  le$e  than  ten  per  centum  of  the  balance  «>fter  deduct- 
ing  the  collection  charges, — ''  The  Rent  Commissioners  observe  that  there  are  in 
the  existing  law  no  express  provisions  for  the  enhancement  of  the  rents  of  tenures, 
and  that  the  want  of  a  definite  enactment  on  the  point  has  given  rise  to  much 
expensive  litigation.  The  sections  of  the  Bill  relating  to  this  matter  are  based  on 
those  drafted  by  the  Commissioners,  and  the  grounds  on  which  they  rest  will  be 
best  seen  from  the  following  extract  from  the  Commissioners'  report : — 

"  *  We  have,'  they  say,  *  provided  for  the  enhancement  of  the  rent  of  tenures 
and  under-tenures,  by  enacting  that,  in  any  case  in  which  such  rent  is  liable  to 
enhancement, — there  are  cases  in  which  it  is  not  so  liable, — ^it  may  be  enhanced  up  to 
the  limit  of  the  customary  rate  payable  by  persons  holding  similar  tenures  or  under- 
tenures  in  the  vicinity,  or,  where  no  such  customary  rate  exists,  up  to  such  limit  as  tp 
the  Court  shall  appear  fair  and  equitable,  but  so  that  the  profit  of  the  tenure-holder  or 
under-tenure-holder  shall  not  (in  the  absence  of  certain  special  circumstances,  to  be 
noticed  hereafter)  exceed  thirty  per  centum  of  the  balance  which  remains  after  deducting^ 
from  the  gross  rents  payable  to  him,  the  expenses  of  collecting  such  rents.  It  may 
be  observed  that,  according  to  the  rule  contained  in  section  8  of  Regulation  V 
of  1812,  ten  per  cent,  of  the  balance  just  mentioned  was  allowed  to  the  tenure-holder. 
This  section  was  repealed  by  Act  X  of  1859,  but,  by  some  oversight,  no  provision 
was  substituted  by  this  Act  though  the  principle,  as  being  fair  aud  equitable  in 
itself,  and  usual  by  reason  of  the  provisions  of  the  regulation,  was,  on  several  occa- 
sions, acted  upon  by  the  Courts  after  that  Act  was  passed.  It  appears  to  a  majority 
of  us,  after  careful  consideration,  that  the  limit  of  ten  per  cent,  is  too  low,  and  we 
have  accordingly  allowed  a  higher  limit,  namely,  that  of  a  maximum  not  exceeding 
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thirty  per  cent,  in  ordinary  cases.*  We  have  provided  for  the  special  and  well- 
known  case  of  jungleboori  holdings  by  enacting  that,  when  more  than  one  hundred 
bighas  of  land  have  been  demised  for  reclamation  purposes,  more  than  half  being 
at  the  time  unreclaimed,  and  the  whole  having  been  subsequently  reclaimed,  the 
rent  of  the.  tenant  may  not  be  enhanced  so  as  to  leave  him  a  profit  of  less  than 
twenty  per  cent,  of  the  net  balance  above-mentioned,  and  the  Court  may  allow  him 
such  profit  in  excess  of  twenty  per  cent,  as  to  it  appears  fair  and  equitable.  In 
order  to  prevent  these  new  provisions  horn  working  hardship  by  any  sudden  and 
great  change,  we  have  annexed  the  following  checks:  (a)  the  enhanced -rent  shall 
not  in  any  case  be  more  than  double  the  previous  rent :  (V)  the  Cotirt  may  direct 
that  the  enhancement  ^all  take  effect  gradually,  or,  in  other  words,  that  the  rent 
shall  increase  yearly  during  any  number  of  years  not  exceeding  five,  until  the  limit 
of  the  enhancement  allowed  has  been  reached  :  and  (e)  that  rent  once  enhanced 
shall  not  be  altered  for  ten  years  unless  on  account  of  alluvion  or  diluvion.' 

<'  The  only  further  points  calling  for  notice  in  connection  with  these  sections 
are,  that  it  has  been  provided  that  the  tenure-holder's  profits  shall  never  be  less 
than  ten  per  cent,  of  the  net  balance,  that  the  provision  regarding  jungleboori  tenures 
has  been  made  applicable  to  all  such  tenures  irrespective  of  the  area  comprised  in 
them,  and  that  a  clause  has  been  added  providing  that,  when  a  tenure-holder.has  made 
improvements  other  than  those  referred  to  by  the  Commissioners,  the  Court  may 
allow  him  such  amount,  by  way  of  prpfit,  as  it  thinks  fit,  provided  it  be  not  less 
than  ten  per  cent."     (Select  Committee  on  the  B.  T.  Bill  No.  I). 

<<  We  have  made  a  considerable  alteration  in  section  7,  sub-section  (3),  which 
lays  down  the  rules  to  be  followed  by  the  Court  in  enhancing  the  rent  of  a  tenure  in 
cases  where  the  matter  is  not  provided  for  by  contract  or  custom.  It  is  now  sim- 
ply enacted  that  the  Court  shall  not  leave  the  tenure-holder  less  than  ten  per  cent, 
of  the  profits,  and  in  fixing  the  rent  shall  have  regard  to  the  circumstances  under 
which  the  tenure  was  created,  to  the  improvements  made  by  the  holder  of  it,  and 
to  the  costs  and  risks  of  collection"  {Select  Committee  on  B.  T.  Bill  No.  II). 

<<  We  have  in  section  7  of  this  chapter  included  among  the  matters  to  which  a 
Court  must  have  regard  in  enhancing  the  rent  of  a  tenure-holder  the  questions^* 
whether  the  tenure  was  originally  granted  at  a  specially  low  rent  for  the  purpose 
of  reclamation,  and  whether  any  fine  or  premium  was  paid  on  the  creation  of 
the  tenure."     (Select  Committee  on  the  B.  T.  Bill  No.  III). 

The  margin  of  profit  according  to  the  decisions  should  be  from  one-third  to 
one-sixth  of  the  gross  rent — Jadub  Chunder  Holder  v.  Ithan  Zuskar  and 
othere,  Sp.  W.  R.,  Act  X,  74  ;  2  R.  J.  P.  J.  813.  An  intermediate  holder's  rent 
should  not  be  enhanced,  so  as  to  render  his  holding  altogether  void  of  all  reason- 
able profit.  To  charge  him  with  full  rates  of  cultivating  and  resident  raiyats 
•would  not  be  fair  and  equitable — Qouree  Per  sad  Dae  v.  Bani  Sumamayi^  6  W,  R., 
(Act  X)  41 ;  Uma  Chum  Dutt  and  another  v.  Umatara  DM,  8  W.  R.,  181 ;  liunee- 
Jcamika  Ohowdry  v.  Anand  Moyi  Chowdry^  10  W.  B.,  24(i.  The  profit  of  the 
talukdar  should  be  15  per  cent,  according  to  Bani  Sumomayi  v.  Oouri  JProiad 
Dai,  3  B.  L.  R.  A.  C.  270  ;  and  ten  per  cent,  and  charges  according  to  Bunch^^ 
nand  v.  Hur  Oopal  Bhaduri,  1  Sel.  Rep.,  145. 

Oro9e  rente: — For  abatement  of  rent  vide  section  62 poet.  Bead  with  sub- 
iBCCtion  (4). 

*  Mr,  JuBtice  Leyinge  mentions,  in  his  minute  on  Act  X,  a  case  in  which  two'thirdt  (he 
does  not-saj  whether  of  the  gross  or  net  collections)  were  given  to  the  landlord  and  the 
residae  to  the  middleman.  If  the  calculation  was  here  made  on  the  net  collections,  the  coUee- 
iion  expenaesbeing  at^ten.per  cent,  the  middleman  got  30  per  cent. 


Digitized  by  XjOOQIC 


80  'mE  BKNT  LAW  OF  BEKOAIa  [SBC.  JL 

VIII.  Th«  Court  may,  if  it  thinks  that  an  immediate  increag^ 
Power  to  order  gra-     of  rent  would  produce  hardship,  direct  that  the 

dual  enhancement.  enhancement  shall  be  gradual  ;  that  is  to  say* 

that  the  rent  shall  increase  yearly  by  degrees,  for  any  number  oil 
years  not  exceeding  five,  mitil  the  limit  of  the  enhancement  allowed 
has  been  reached. 

Compare  with  section  36. 

IX.  When  the  rent  of  a  tenure-holder  has  been  enhanced  by 
Ken*  once  enhanced    *^f  Court  or  by  Contract,  it  shall  not  be  agmn 

may  not  be  aHered  f«r  enhanced  by  the  Court  during  the  fifteen  years 
fifteen  years.  j^^xt  following  the  date  on  which  it  has  been 

so  enhanced.. 

Compare  with  section  87. 

Other  incidents  of  tenures. 

X.  A  holder  of  a  permanent  tenure  shall  not  beejgotaiJljL 
Permanent     tenure-    his  landlord  except  on  the  ground  that  he  hw 

holder  not  liable  to  broken  a  condition  on  breach  of  which  he  is, 
ejectment.  under  the  terms  of  a  contract  between,  him  and 

his  landlord,  liable  to  be  ejected  : 

Provided  that  where  the  contract  is  made  after  the  commence^ 
ment  of  this  Act,  the  condition  is  consistent  with  the  provisicmft 
of  this  Act. 

Shall  not  he  ej^t^d^  j'(;.—Tlie  liability  to  ejeetmeDt  of  th«  holder  of  a  mohirari 
Utemrari  ijara  is  to  b^  determined  by  the  conditions  of  his 
^"^'  lease,  and  not  by  the  provisions  of  section  21,  Act  X  of  1859-f<f- 

Jlohunt  Buloram  Das  r.  Jogendronath  Mullik  and  others,  19  VT.  B.,  349.  The 
Court  (Mitter,  J.)  observed  :  "  The  defendant  is  the  holder  of  a  mokurari  utemrari 
ijara  and  not  a  raiyat.  It  is  therefore  clear  that  his  liability  to  be  ejected  from  his 
tennre  is  to  be  determined  by  the  conditions  of  his  lease,  and  not  by  the  provisions 
above  referred  to.  Now  the  right  of  re-entry  reserved  by  the  potta,  by  which  the  defen- 
dant's tenure  was  created,  can,  under  the  express  terms  of  that  document,  be  exerciaed 
only  when  there  is  an  arrear  of  rent  due  at  the  end  of  the  year,  the  words  being 
used  Sal  tamamee  Akkiree.  It  ap^ars,  however,  that  the  present  suit  for  ejectment 
was  brought  in  the  month  of  Asar,  that  is  to  say  more  than  two  months  previous 
to  the  expiration  of  the  Velaity  year,  and  the  arrears  claimed  are  admitted  to  be 
arrears  due  for  three  previous  months,  viz.,  Jyte,  Bysak  and  Chjrte.  Under  such 
circumstances,  it  is  clear  that  the  arrears  cannot  be  treated  as  arrears  remaining  due  ai 
the  end  of  the  year,  and  that  the  plaintiff's  claim  for  ejectment,  so  far  as  it  is  based 
upon  the  non-payment  thereof,  must  necessarily  fall  to  the  ground."  The  ^ame 
principle  was  held  applicable  to  talukdars.  Act  VIII  (B.C.)  of  1869  does 
not  api^y  to  the  case  of  a  ialukdar  who  has  power  to  transfer  hi^  land^ 
and  is  liable,  under  the  terms  of  his  kabuliyat,  to  immediate  ejectment  in  the 
event  of  default.  The  question  whether  a  talokdar  it  liable  to  ejectment  must 
be  determined  by  the  provisions  of  his  lease— j|ftii»^a«  Biii  ▼«  Orish 
Ckunder  Chowdry,  2  W.  R.,  376.  Only  a  reversioner  and  those  having  sou^ 
interest  in  the  estate  can  contest  alienations  by  Hindu  widows  of  ihares  in  • 
hereditary  mokurari  tenure.    The  semindar  may,  if  necessary)  cause  the  sale  of  ^i* 
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ieoure  for  arrears  of  rent,  but  lie  cannot  take  khas  possession  bj  force — Bamdhun 
Shaka  and  another  t.   Itaja  Bajhieta  8ingh  Bahadur^  18  W.  R.,  ^06.     When  a 
party  who  makes  a  mokuran  grant  has  enough   in  him   to  feed   that  grant,  ie.,  to 
make  it  anbstantial  and  valid,  he  cannot,  in  a  Court  of  Equity,  be  allowed  afterwards 
to  deny  its  efficacy-^Sy^i  Amir  AU  and  others  y.   Reera   Singh  and  othere^  20 
W.  R.,  291.    A  mokoraridar  who  has  got  his  lease  from  the  members  of  a  joint 
Hindu  family  who  are  in  actual  possession  and  managing  the  joint  property,  cannot 
be  rejected  or  interfered  with  by  another  member  not  in  possession,  unless  it  can  be 
shown  that  he  has  acted  dishonestly -^PotAan  Bam  and  another  v.  Bhowanee   Been 
Sakul  and  othere^  24  W.  R.,  319.     The  only  possession  that  a  zemindar  can  obtain 
after  a  decree  for  resumption  of  the  lands  in  the  possession  of  a  dependant  taluldar  is 
a  constructive  one  derived  from  the  receipt  of  rent ;  nor  can  he  sue  for  an  injunction 
to  prevent  the  talukdar  from  committing  YTtLSte^-Mnqneeram   Ohowdry  and  other*  v. 
Baboo  Qunesh  Dutt  Singh^  Sp.  W.  R.,  275.     In  a  suit  for  the  cancelment  of  a  lease  on 
account  of  a  breach  of  its  conditions,  the  breach  complained  of  consisting  in  the  non-pay- 
ment of  rent  for  a  particular  period  specified  in  the  lease,  the  lessee  is  entitled  to  avail 
himself  of  the  provision  in  section  78,  Act  X  of  1859,  that  section  applying  to  all  suits 
for  the  ejectment  of  a  raiyat  or  for  cancelment  of  a  lease  for  non-payment  of  rent — Jan 
AH  Chowdry  v,  Nit^anund  Bose,  10  W.  R.,  F.  B.,  12.     So  as  to  section  52,  Act  VIII 
of  1869  (B.C.)  which  corresponds  to  section  78,  Act  X — Shaik  Abdoor  Bahaman  v. 
Digumbari  Daei^  18  W.  R.,  477.     But  applicable  only  to  raiyats  and  not  to  taluk- 
dars — Mumtaz   Bibi  v.    Grith   Chunder    Chowdrgy  22   W.   R.,  876.     Where  in  a 
perpetual  lease  there  was  a  condition  that,  on  default  beiiK^  made  in  payment  of  a 
certain   number  of  instalments   of  rent,   the  lease  should  be  void,  it  was  held  that 
in  a  suit  under  clause  5,  section  23  of  Act  X  of  1859,  for  cancellation  of  the  lease  on 
account  of  a  breach  of  the  condition,  the  lessee  was  entitled  to  the  benefit  of  section 
78,  even  though  the  defence  set  up  was  false  in  fact — DuU  Ohand  j.    Meher  Chand 
Shaha  and  others,   12  B.  L.  R.,  P.  C,  439.     A  seputni  was  granted  to  B  by  A  who 
held  a  durputni  containing  the  following  conditions,  viz.,  ''I  shall  pay  rent  month 
by  month  ;   should  I  fail  in  that  I  shall  pay  interest  on  instalments  overdue  at  1 
per  cent  per  month.    I  shall  pay  the  rent  in  full  by  the  close  of  every  year.     Should 
I  neglect  to  make  the  payments,  you  will,  of  your  own  authority,  take  over  posses- 
sion of  the  said  durputni  taluk  after  the  expiration  of  one  month  of  the  next 
succeeding  year,  and  I  shall  have  no  complaint    against  your  doing  so."     Upon 
non-payment  of  rent  for  the  year  1281,   a  suit  for  khas  possession  of  the  lands 
was   brought  against  A  and  B.     The  defendants  claimed  an  equitable  right  to 
prevent  forfeiture  by  paying  all   arrears  according    to  the  terms  of  the  durputni, 
together  with  all  costs..    The  Court  (Pontifex  and  McDonell,  JJ.)  obsierved  :    "  We 
do  not  think  it  necessary  to  decide  in  this  case  whether  or  not  the  provisions  of 
the  Rent  Laws  actually  apply  ;    because  we  think  that,  even  if  they  do  not  in  terms 
apply,  we  are  bound   by  an^ogy  to  that  law  to  apply  in  favor  of  the  defendants, — 
an  equity  similar  to  the  equity  there  given.     We  therefore  think  that  if  the  defen- 
dants  pay  the  whole  of  the  rent  due  up  to  the  present  time,  with  interest  according 
to  the  stipulations  of  the  original  kabuliyat  and  potta,  and  also  pay   all  the   costs 
of  the  proceedings  in  both  this  Court  and  of  the  Courts  below,  the  plaintiff  ought  not 
to  have  khas  possession  decreed  to  him — Mothoora  Mohan  Pal  Chowdrg  v.  Bamlal 
Boee  and  another,  4  C.  L.  R.,  469.     Where  in  mokurari  lease,  there  was  a  condition 
that,  in  case  of    non-payment  of    one  year's  rent,  and  its  falling  into    arrears, 
the  mokurari  settlement  was  to  be  cancelled,  and  default  was  made  and  a  suit  for 
ejectment  was  brought,  it  was  held  that  independently  of    the  Rent  Act,     the  • 
defendant  should  l^  allowed  in  equity  a  reasonable  time  to  pay  the  landlord's  dues 
in  order  to  prevent  forfeiture.    It  was  also  held   that  the  provisions  of  section  52 
of    Bengal  Act  VIII  of    1869  are  exactly  similar  to  those  or  section  78  of  Act  X 
of  1859,  and   applicable  to  the  case  of  a  mokurari  lease  ;  and  therefore  that  a  decwe 
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passed  in  confonnity  tlierewitli,  which  allowed  fifteen  days  for  the  payment  of  the 
arrears  of  rent  found  due  and  interest  thereon  was  a  good  decree.  Under  the  present 
law  a  permanent  tenore^holder  is  not  liable  to  ejectment  for  arrears  of  rent  ^sections 
65  and  66).  The  decision  of  Mumtaz  Bibi  v.  Orith  Ghunder  Chowdhryy  22  W.  R., 
§76,  was  dissented  from  under  the  authority  of  Dull  Chandy.  Meher  Okand  Sahu^ 
12  B.  L.  R.»  489  ;  Mahomed  Ameer  and  another  t.  Peryag  Sing  and  othere, 
I.  L.  B.,  7  Gal.,  566.  When  a  zemindar  sues  to  set  aside  a  -mokurari  deed  set 
up  by  defendant,  and  to  recover  possession  of  the  lands  coyered  by  the  deed,  it 
lies  upon  defendant  to  defeat  that  right  by  proring  the  grant  of  an  intermediate 
tenure,  and  the  case  must  be  decided  not  on  the  defect  of  the  plaintiff's  tide, 
but  on  defendant's  right  to  hold  under  a  perpetual  and  hereditary  tenure  «i  a  fixeid 
rent — Bajah  Sakeh  Perlhad  Sein  y.  Babu  Budhu  Singh ;  Ealee  Persad  Tewari 
y.  Bajah  Saheh  Persad  Singh,  Ac,  12  W.  R.,  P.  C,  6,  2  P.  0.  JR.,  225  ;  12  Moo. 
800;  2  B.  L.  R.,  P.  C,  111;  T^kaeHiee  Goura  Ooomaree  ^.  Mussamat  8aro9 
Coomaree  and  others,  19  W.  R.,  P.  C,  252  ;  2  P.  C.  R.,  806.  In  *  suU  l^ 
mortgagees  under  a  zuripeshgi,  not  only  for  possession,  but  also  for  setting  aside 
a  mokurari  lease  which  was  alleged  to  have  been  granted  by  the  mortgagor  prior 
to  the  mortgage,  and  under  which  defendants  had  be^i  in  possession  for  some 
time  in  accordance  with  a  Magistrate's  order,  it  was  held  that  the  cnus  prohahdi 
was  on  the  plaintiff  in  impeaching  the  yalMity  of  the  mokurari  ;  but  this  having 
been  done,  and  a  strong  primd  facie  case  made  out,  the  burden  was  shifte(^ 
and  it  became  incumbent  on  defendants  to  show  that  the  mokurari  was  granted 
before  the  zuripeshgi,  and  granted  hand  fide  for  a  real  consideration,  and  intended 
to  be  operative  as  between  the  mortgagor  and  the  lessee — Sham  Narain  and  otker9 
v.  The  Administrator-General  of  Bengal,  28  W.  R.,  P.  C,  111 ;  3  P.  C.  R.  6i. 
Limitation  does  not  begin  to  run  in  favor  of  a  mokuraridar  against  the  zemindar, 
until  the  latter  has  had  notice  that  the  former  claims  under  a  mokurari  grant-*^ 
2  P.  C.  R.,  806  ;  19  W.  R.,  252,  cited  above.  Dependant  talukdars  re-admitted  te 
temporary  settlements  are  not  liable  to  ejectment  at  the  close  of  those  settlements— « 
Huro  Gobinda  Das  and  others  v.  Kala  Chand  Shaha  and  others,  6  W.  R.  (Act  X) 
26  ;  or  to  forfeiture  of  their  leases  by  simply  omitting  to  record  their  temporary 
settlements — Junmenjov  Mullik  and  others  v.  Gungaram  Dutt  and  another^  21 
W.  R.,  26. 

In  a  suit  for  arrears  of  rent  by  a  liiokuraridar  against  his  dur-mokumridar^ 
a  decree  was  passed  ejecting  the  latter,  and  as  a  consequence 
AucHon-^rohater.  the  tenure  of  the  dur-mokuraridar  was  oanceUed.  It  was 
held  that  a  mortgagee  from  the  dur-mokuraridar,  Who  had,  previously  to  i^e  rent 
suit,  obtained  a  decree  on  his  mortgage  and  purchased  himself  at  the  auction  sale, 
and  who  had  not  been  made  a  party  to  the  rent  suit,  was  entitled  to  question 
by  suit  the  validity  of  the  decree  obtained  in  the  rent  suit  ordering  ejectm^Dit 
of  the  dur-mokuraridar^J/fli^oo  Prosad  Singh  v.  Purshun  Bam  and  others^ 
I.  L.  R.,  4  Oal.,  520.  Under  the  sale  law  as  it  existed  before  1822,  a  talukdar 
oould  not  be  dispossessed  at  the  will  of  the  purchaser ;  he  was  at  most  liaUe  to 
pay  the  full  pergunnah  rate,  and  could  only  be  ejected  after  refusal  to  pay  the 
enhanced  rate ;  but  under  Regulation  XI  of  1822  dependant  taluks  created 
subsequent  to  the  Dek^ennial  Settlement  were  liable  to  be  wholly  avoided  and  annulled 
at  the  option  of  the  purchaser  at  a  sale  far  arrears  of  Gk)vemment  rovenuet, 
unless  they  fell  within  the  class  contemplated  by  section  32  of  that  Regulation—^ 
Khajeh  Asanullah  v.  Ohhoy  Oharan  Boy  and  others,  13  W.  R.,  P.  C,  24 ;  Khaj^k 
AsanuUah  v.  Kalee  Mohan  Mukerjee  and  another,  18  W.  R.,  469  ;  vide  notes 
under  sections  6  and  7. 

Vide  sections    65   and   66.    No  condition    of    forfeitiBre 
for  arrears  of  rent  will  be  valid  after  the  commencement  of 
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XI.  Every  pennanent  tenure  shall,  subject  to   the  provisions 
Transfer  and  trans-    ^^  ^^^^  ^^*5  ^®  Capable  of  being  transferred  and 
mission  of  permanent    bequeathed  in  the  same  manner  and  to  the  same 
^^"^^^  extent  as  other  immovable  property. 

In  the  Transfer  of  Property  Act  (Act  IV  of  1882),  "  transfer  of  property" 

ry,  ^^  means  an  act  by  which  a  living  person  conveys  property,  in 

i-toH^er,  present  or  in  future,  to  one  or  more  other  living  persons, 

or  to  himself  and  one  or  more    other  living  persons,  and  to  ''  transfer  property''  is 

to  perform*  snch  act  (section  5). 

"  Immovable  property"  in  Act  IV,  1882,  "  does  not  include  standing  timber, 
1  hie  overt  growing  crops  or  grass."  "  Immovable  property"  under  the 
mmofM  property.  Registration  Act  "  includes  land,  buildings,  hereditary 
allowances,  rights  to  ways,  lights,  ferries,  fisheries  or  any  other  benefit  to  arise  out 
o£  land,  and  thiAgs  attached  to  the  earth  or  permanently  fastened  to  anything 
which  is  attached  to  the  earth,  but  not  standing  timber,  growing  crops  nor  grass" 
(section  8).  "  Attached  to  the  earth"  means  in  Act  IV  of  1882 — (<i)  rooted  in  the 
earth  as  in  the  case  of  trees  and  shrubs  ;  (6)  imbedded  in  the  earth,  as  in  the  case 
of  walls  or  building  ;  or  (p)  attached  to  what  is  so  imbedded  for  the  permanent 
beneficial  enjoyment  of  thaIrM  a^attttlfa^  attached.^' 

A  tenure,  however,  which  is  neither  heritable  nor  held  for  good,  is  not  a 
permanent  tenure  (clause  8,  section  3).  Where  a  clanse  in 
Permanent  tenure,  ^^^  kabuliyat  of  what  was  a  mokurari  lease  acknowledged  a 
power  in  the*  Government  to  put  an  end  to  the  lease  at  the  end  of  one  year, 
but  the  Government  had  not  done  so,  it  was  held  that,  although  it  was  not 
properly  a  mokurari  inasmuch  as  practically  the  Government  could  enhance 
the  rent,  it  must  be  regarded,  as  long  as  it  went  on,  as  an  hereditary  lease, 
a  mourasi  potta,  and  that  as  the  interest  of  the  grantor,  which  had  not 
been  determined  by  the  Government,  was  an  hereditary  interest,  there  seemed 
no  reason  why  upon  the  construction  of  the  potta  in  question,  it  should  be  held 
to  be  limited  to  the  life  of  the  grantee — Lekhraj  Bay  and  fithern  v.  Kunhya 
Singh  and  others,  I.  L.  R.,  8  Cal.,  210;  8  P.  C.  R.,  45;  L.  R.,  4 
I.  A.,  223.  Although  a  grant  of  a  mokurari  lease  in  lieu  of  maintenance 
may  be  resumable  by  the*  grantor  and  his  heirs,  yet  if  the  grantor  or  any  of 
his  suceessors  receives  distinct  notice  of  a  claim  on  the  part  of  the  grantee  t^  hold 
in  perpetuity  and  not  subject  to  resumption,  and  allows  twelve  years  to  go  by 
without  contesting  such  claim,  he  (such  grantor  or  successor)  will  be  barred  for  the 
time  of  his  own  enjoyment — Petamhur  Baboo  v.  Nilmoni  Singh  Deo,  I.  L.  R.,  3 
Cal.,  793.  In  1798  a  mokurari  potta  of  a  portion  of  a  zemindari  was  granted  to  A  at 
a  consolidated  jumma  of  Rs.  6  for  the  term  of  four  years,  and  at  a  uniform  rent  ol 
Rs.  25  from  the  expiration  of  that  period,  to  be  paid  year  after  year.  The  potta 
provided  that  the  mokuraridar  should  make  improvements  ;  that  profits  arising 
therefrom  should  belong  to  him  and  not  to  the  grantor,  and  that  he  should  not 
dispose  of  any  portion  of  the  land  granted  without  permission  of  the  grantor. 
No  words  of  inheritance  were  used  in  the  grant.  The  grantee  died  in  1875, 
when  the  heirs  of  the  grantor  sued  to  recover  possession  of  the  estate  from  the, 
beirs  and  assigns  of  A.  The  defendants  contended  that  the  grant  was  transferable  an«l 
hereditary  ;  that  A,  his  heirs  and  assigns  were  entitled  to  it  in  perpetuity.  It  was 
held  that  ^e  grant  was  for  the  life  of  A  only  and  not  in  perpetuity — Sheo  Prosad 
Singh  v.  Rally  Date  Singh,  I.  L.  R.,  5  Gal.,  548.  The  use  of  the  word  mokurari 
alone  in  a  lease  raises  no  presumption  that  the  tenure  was  intended  to  be  hereditary, 
and  therefore,  in  order  to  decide  whether  a  mokurari  lease  is  hereditary,  the  Court 
must  consider  the  other  terms  of  the  instrument  under  which  it  is  granted,  the 
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c'rcomstances  tinder  wLich  it  was  made,  and  the  intention  of  the  parties — lb. 
Lands  belonging  to  a  zemindari  granted  by  the  zemindar  under  an  absolute  hereditary 
mokurar^iennre  do  not,  on  the  death  of  the  grantee  without  heirs,  rerert  to  the 
zemindar ;  nor  does  the  zemindar,  under  such  circumstances,  take  by  escheat  a 
tenure  subordinate  to  and  carried  out  of  his  zemiadari.  The  Crown  will,  on  tho 
failure  of  heirs  by  the  general  prerogative,  take  the  property  by  escheat,  subject 
to  any  limits  or  diarges  affecting  it ;  and  there  is  nothing  in  the  nature  of  a 
mohurari  tenure  which  should  prevent  the  Grown  from  so  taking  it — Sanat  Koomar 
y.  Uemmut  Bahadur,!.  L.  B.,  1  Gal.,  891,  P.  G.  ;  SUo  Fersad  Sing  t.  Kalijf 
Das  Sing  and  othert,  5  G.  L.  R.,  138  ;  compare  also  L.  R.  4  I.  A.  223  ;  14  Moo. 
I.  A.  247  ;  12  Moo.  I.  A.  263  ;  11  Moo.  I.  A.  488 ;  10  Moo.  I.  A.  191 ;  7 
B.  L.  R.  211  ;  6  B.  L.  R.  652  ;  5  B.  L.  R.  652  ;  3  B.  L.  R.  226  ;  24  W.  R. 
176  ;  19  W.  R.  141  ;  9  W.  R.  65  ;  1  W.  R.  5,  153 ;  Marsh.  117,  119,  330. 
Vide  notes  under  clause  (8)  section  3  ante. 

Xn.     (1)    A  transfer  of  a  permanent  tenure  by  sale,  gift  or 

Voluntary  transfer  «rf    mortgage    (other  than   a   transfer  by  sale  in 

permanent  tenure.  execution  of  a  decree  or  by  summary  sale  under 

any   law  relating  to  patni  or  other  tenures)  can  be  made   only   by 

a  registered  instrument.  #/u^-  /^-  ^••■••*»<*ir 

(2)  A  registering  officer  shall  not  register  any  instrument 
purporting  or  operatiilg  to  transfer  by  sale,  gift  or  mortgage  a 
2)ermanent  tenure  unless  there  is  paid  to  him,  in  addition  to  am^- 
fees  payable  under  the  Act  for  the  time  being  in  force  for  the  regii^- 
tration  of  documents,  a  process-fee  of  the  prescribed  amount  and 
a  fee  (hereinafter  called  "  the  landlord's  fee")  of  the  following 
amount,  namely : — 

(a)  When  rent  is  payable  in  respect  of  the  tenure,  a  fee  of 
two  per  centum  on  the  annual  rent  of  the  tenure  :  pro- 
vided that  no  such  fee  shall  be  less  than  one  rupee  or 
more  than  one  hundred  rupees  ;  and 

(6)  When  rent  is  not  payable  in  respect  of  the  tenure,  a 
fee  of  two  rupees. 

(3)  When  the  registration  of  any  such  instrument  is  complete, 
the  registering  officer  shall  send  to  the  Collector  the  landlord's  fee 
and  a  notice  of  the  transfer  and  registration  in  the  prescribed  form, 
and  the  Collector  shall  cause  the  fee  to  be  paid  to,  and  the  notice 
to  be  served  on,  the  landlord  in  the  prescribed  manner. 

Sub^eetian  (1)  : — Registered  is  defined  in  clause  18  of  section  3. 

Instrument  ''means  a  non-testamentarj  instrument."  (Section  3,  Act  IV 
of  1882). 

Hence  no  verbal  gift  or  sale  or  mortgage  of  a  permanent  tenure  would  be 
,  .     .  valid.     But  section  9  of  the  Transfer  of  Property  Act  pro- 

f>amV  ^'''*'*'-^^' *'*'  vides  that  "a  transfer  of  property  may  be  made  without 
writing  in  every  case  in  which  a  writing  is  not  expressly 
required  by  law."  So  "  in  the  case  of  tangible  immovable  property  of  a  value  less 
than  one  hundred  rupees,  such  transfer  (t.«.,  sale)  may  be  made  either  by  a  registered 
instrument  or  by  delivery  of  the  property  and  delivery  of  tangiWe  immovable 
pro'^rty  takes  place  when  the  seller  places  the  buyer,  or  such   person  as  he  directs 
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in  |)09ses8ion  of  the  property"  (Section  54,  Transfer  of  Property  Act).  A  tennre 
which  is  not  a  permanent  tennre  within  the  meaning  of  the  Act  may  however 
be  transferred  orally  or  hy  unregistered  documeot,  unless  harred  by  the  Be^tration 
Act.  The  transfer  of  his  tenure  by  a  putnidar  is  not  binding  on  the  zemindar, 
unless  made  strictly  in  accordance  with  the  provisions  of  Regulation  VIII  of  18 19-— 

Watiton  V.  GoUecior  of  JU^'skahve,  18  Moo.  I.  A.,  160  ;   8  B.   L.   R.,  P.   C,  48  ; 

12  W.  R.,  P.  C,  48. 

8ub-9eetion»  (2)  and  (3)  :— "  We  have  in  sections  12  to  16  of  the  Bill  so  far 
altered  the  system  of  the  registration  of  transfers  of,  and  successions  to,  permanent 
tenures  as  to  provide  merely  for  enabling  the  landlord  to  register  such  transfers 
instead  of  compelling  him  to  do  so.  The  Bill  in  its  previous  stages  provided  for  a 
compulsory  system  of  registration  by  the  landlord.  This,  it  was  objected,  would  not 
work  satisfactorily,  especially  as  the  landlords  of  many  tenure-holders  are  poor  and 
ignorant  persons,  having  no  regular  office  and  no  means  of  establishing  one  or 
maintaining  a  suitable  register.  At  the  same  time  it  was  pointed  out  that  the 
establishment  of  an  official  registry  could  confer  a  great  benefit*  on  all  concerned, 
and  especially  on  the  landlords,  who  might,  if  such  a  registry  were  established,  be 
allowed  to  realise  their  rents  by  the  process  of  summary  sale  which  is  now  avaiMie 
only  in  the  case  of  a  limited  class  of  tenures.  A  Bill  for  the  estabUshment  of  an 
official  registry  is  at  this  moment  before  the  Bengal  Legislative  Council,  and  the 
object  we  have  set  before  ourselves  in  recasting  the  portion  of  our  Bill  now  under 
consideration  has  been  to  frame  its  provisions  in  such  a  manner  as  to  secure  to  the 
Collector,  who  will  be  the  officer  entrusted  with  the  pseparaticm  and  maintenance 
of  the  official  register,  early  and  accurate  information  of  all  transfers  and  successions 
which  \nay  -  from  time  to  time  take  place.  We  htfve  not  overlooked  the  fact  that  the 
substitution  of  official  registration  for  registration  in  the  landlord's  sherista  would 
deprive  the  landlords  of  the  fees  which  it  was  proposed  to  allow  them  under  the  Bill 
as  originally  framed,  and  which,  it  is  believed,  they  commonly  realize  at  present, 
thoujrh  in  most  cases  without  any  warrant  of  law.  We  think  that  the  fees  prescribed 
by  the  Bill  in  its  earlier  stages  may  well  be  paid  to  the  landlord,  even  though 
he  is  to  be  relieved  of  the  duty  of  registration.  The  provisions  we  have  inserted  in 
the  Bill  in  order  to  give  effect  to  these  views  are  as  follows  :— First,  as  regards 
voluntary  transfers  (section  12),  the  simplest  plan  has  appeared  to  us  to  be  to 
require  that  every  such  transfer  shall  be  registered  under  the  ordinary  law 
relating  to  the  registration  of  documents.  It  is  understood  that  the  Local 
Government  will  make  all  arrangements  requisite  for  facilitating  the  .registration 
of  such  transfers.  The  parties  applying  for  registration  will  be  required  to  pay 
to  the  registering  officer  "  the  landlord's  fee  "  and  a  process-fee  for  the  service  of 
notice  on  the  landlord.  When  the  registration  has  been  completed,  the  registering 
officer  will  forward  to  the  Collector  the  landlord's  fee  and  a  notice  of  the  transfer 
containing  all  necessary  particulars,  and  the  Collector  will  thereupon  cause  the 
landlord's  fee  to  be  paid  to  the  landlord  and  the  notice  to  be  served  upon  him,  at  the 
same  time  taking  any  such  steps  as  may  be  prescribed  by  the  measure  now  pending 
before  the  Bengal  Legislative  Council  for  the  entry  of  the  transfer  in  his  official 
register.  When  a  transfer  takes  place  by  sale  in  execution  of  a  decree  (sections  18  and 
14)  the  procedure  will  be  substantially  similar,  the  notice  and  the  fee  being  sent  to  the 
Collector  by  the  Court,  except  that,  following  the  lines  of  the  Bill  in  its  earlier 
stages,  we  have  not  provided  for  the  payment  of  a  fee  to  the  landlord  when  the  sale 
takes  place  in  execution  of  a  decree  for  arrears.  In  the  only  remaining  case  of 
transfer,  namely,  that  of  transfer  by  summary  sale,  the  Collector  will  have  in  his  own 
office  all  the  information  requisite  for  the  purpose  of  registration.  When  a 
succession  to  a  permanent  tenure  takes  place,  the  party  succeeding  will  be  bound 
(section  15)  to  give  notice  to  the  Collector  and  pay  to   him  the  landlord's   fee  and 
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the  prdfeessufee  above  referred  to,  and  the  Collector  will  then  proceed  as  above  de- 
scribed. In  order  to  compel  the  person  [succeeding  to  comply  with  the  prorisiona 
of  this  section,  we  have  retained,  for  the  case  of  snccessions,  the  provision  of 
section  }8  of  the  Bill  No.  II,  under  which  a  person  succeeding  will  be  debarred 
from  recovering  his  rent  bj  suit,  distraint  or  otherwise,  until  he  has  given  the^ 
notice  and. paid  the  fees  prescribed.*'  {SeUe^  Committee  on  B.  I.  Bill  Ifo.  III). 
These  changes  have  been  introduced  for  section  26,  Act  VIII  of  1869  TB.C.) 
^.     _,  .      and  section  27,    Act  X  of  1659,  which  ran  as  follows  : 

"All  dependant  talukdars  and  other  persons  possessing  a 
permanent  transferable  interest  in  land,  intermediate  between  the  zemindar  an4 
cultivator,  are  required  to  register,  in  the  sherista  of  the  semindar,  or  superior 
tenant,  to  whom  i^  rents  of  their  talujcs  or  tenures  are  payable.  All  transfers 
of  such  taluks  or  tenures,  or  portions  of  them,  by  sale,  gift  or  otherwise,  as  well 
as  all  successions  thereto,  and  divisions  among  heirs  in  cases  of  inheritance.  And 
every  zemindat  or  superior  tenant  is  required  to  admit  to  registry  and  otherwise 
give  effect  to  all  such  transfers  when  made  in  good  faith,  and  all  such  successiona 
and  divisions  :  Provided  that  no  zemindar  or  superior  tenant  shall  be  required 
to  admit  to  registry,  or  give  effect  to  any  division  or  distribution  of  the  rent 
payable  on  account  of  any  such  tenure,  nor  sball  any  such  division  or  distribution 
of  rent  be  valid  and  binding  without  the  consent  in  writing  of  the  zemindaip 
or  superior  tenant." 

Under  the  new  law  no  zemindar  can  now  wantonly  or  dishonestly  ignore 
the  purchaser,  because  he  will  get  a  notice  of  the  purchase  through  the  Collector* 
Questions  about  the  service  of  notice  will,  however,  rise  under  the  new  provisions.. 
Where,  however,  the  landlord's  fee  has  been  deposited  by  the  transferor  or  transferee, 
the  presumption  will  be  that  the  notice  has  been  served. 

When  however  the  landlord's  fee  has  not  been  deposited,  or  the  transfer  haa 

/     (a)     The  equivalent    ^^^  ^i*  made  by  a  registered  instrument,  but   the  zemindar 

/  of  registration  is    the    has    recogni^    the    transfer,    he    cannot  retract   and   sue 

rdtf<?p»i^wwi^/  the  ten-    Jug  old  tenant.     He   is  estopped   by   his  own   conduct.     A 

ancy  by  landlord,  zemindar  may   recognize   a  transfer   by  receiving  rent  from 

the  transferee — Noho  Koomar  GhoMey.  Kiihen  Ohunder]Banerji^   Sp.    W.   R.,  Act 

X,    112  ;    Duutrkanafh   Soy  v,  Allendiy  15  W.  R.,  320  ;  Dhtmpui  Sing  v.  Fdleyet 

Aliy  id.,  211  ;  Anundmayi   Dan   v.   Mohendranarain  DasSy  id.,    264  ;   Hanooman 

Da$9  V.    M%u9t,  Koomerunnessa   Bepum,  1  Hay,  266  ;  Afeah  Jan  Mun$hi  v.  Kuru- 

namayi  Dehi,  8  B.  L.   R.,    1.     A   zemindar  may   by   accepting  rent   assent  to   a 

transfer   which  involves   a  sub-division  of  a  tenure — Bharut  Chunder  Roy  v.  Qan- 

ganarain  Mahapafra,  14  W.  R.,  211.     The  mere  cognizance  or  supposed  cognizance 

by  a  zemindar  of  the  fact   of  a  party   having   purchased  a  tenure  is  not  sufficient 

to  cure  the  defect  of  non-registration.     It  must   be   shown   that   the   zemindar   has 

not  only  known  of  the   transfer,   but   has   accepted  the  transferee  as  his  tenant — 

Sarhiei  v.  Kali  Rumor  Bai^  Sp.  W,   R.,  Act   X^  98,     Where  a  zemindar  takes 

rent  from  a  party  as   holder   of  a  tenure,  he  cannot    afterwards    draw  back  and 

ignore  the  position  of  such  party,   even  although  the   latter  may  not   have   been 

I  registered  in  his  office — Mirtunjoy  Sarhar  v.  Oopal  Chunder  Sirdirj  10  W.  R.,  466  ; 

'  2  B.  L.  R.,  A.  0.>  131.     So  again  a  landlord,  by  having  allowed  the  sums  paid  into 

/  the  Collectorate  by   a  third  party  to  "he  carried  to  his  credit,  was  held  to  hare  cleartj 

'    recognized  the  transfer  from  the  tenant  to  the  third   party,   althmigh   such."  "transfer" 

had  not  been   registered — Bamgohindo   Boy  v.   Doshahhooja  Debi,  18  W.  R.^ll^. 

In  the  same  way  where  a  landlord,  in  executing  a  decree  for   rent,   sold  his   raiyal's 

,    tenure,   he  cannot  proceed  against  the  old  tenant  for  arrears  of  rent ;  but  he  must 

proceed-   against    the    execution-purchaser,    notwithstanding    the     non-registration 

of    the  purchase  in  his  sherista — Proeunnomnyi    Dati  v.    Bhubotarini  JDaii^   10 
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^.  IL,  494  \  Oopeekritfo  Qoihami  r.  Ram  Kumar  HUser,  Mar8li./212.  Bat  the 
pftyment  6f  rent  to  the  gomasta  for  one  or  two  years,  without  comnmnicating  the 
fact  of  porchase  to  the  zemindar,  was  held  not  to  amount  to  a  recognition  of  such 
transfer  by  the  zemindar — Bhojohary  Banik  y.  Aka  Golam  Ali,  16  W.  B.^  97. 
Again  the  registry  in  the  zemindar's  office  is  not  necessary  to  a  party  who  has 
established  his  rights  in  a  suit  against  the  zemindar  through  the  medium  of « 
Court — Koy\a9h  OhUnder  Ghose  y.  Orish  Chunder  Mookerji,  2  Hay,  170. 

As  to  whether,  in  the  case  of  a  benat/n  transaction,  the  landlord  is  entitled  to 

(«)  In  denaffU  leases  Proceed  against  the  henamidar,  or  against  the  person 
or  tranrfers  the  land-  beneficially  entitled,  there  seems  some  conflict  of  opinion, 
ifird  mmy  sue  the  real  the  majority  of  the  Judges  apparently  holding  that  the 
^******  landlord  may  proceed  against  the    persons  really  in  po*- 

aession— Ptfpin  Beiharf  Ohowdry  y.  Bam  Ohunder  Boy^  5  B.  L.  B.^  235  ;  14 
W.  R.,  12.  The  cases  on  this  point,  however,  were  decided  under  Act  X  of  1859  ; 
and  turn  more  or  less  on  the  question  of  the  jurisdiction  of  the  Beyenue 
Dourts.  It  may  be  said  that  the  law  is  thus  stated  by  Peacock,  C.J., 
m  Ai;  KUhore  Mozumdar  v.  Heerahll  Bukshee,  Marsh.,  188.  ^'  In  deter- 
mining this  case,  it  was  necessary  to  try  whether  Heeralal  was  the  real  pro- 
prietor, and  whether  Boopchand  was  merely  his  agent.  The  Judge  had  power 
to  determine  that  question,  and  has  found  that  the  lease  was  bmiami,  and 
that  Heeralal  was  the  actual  farmer,  and  the  person  beneficially  interested  in  it. 
Tlttt  being  so,  we  are  of  opinion  that  Heeralal,  as  the  real  proprietor,  was  liable 
for  arrears  of  rent.  It  is  a  general  rule  of  Englisl^  law  that  where  an  agent 
enters  into  a  contract  in  his  own  name  as  principal,  without  disclosing  thp 
fad  tk|t  ^  is  merely  acting  as  agent,  the  principal,  when  discoyered,  is  liable  to 
1)eBue<r  upon  the  contract.  But  the  principal  is  not  liable  upon  the  contract 
t)f  his  agent,  if  the  other  party  to  the  contract,  with  full  knowledge  of  the  facts, 
and  hayitig  the  power  and  means  of  deciding  to  wh<nn  he  will  giye  credit,  elects 
to  giye  credit  to  the  agent  in  his  individual  character.  Similar  yiew  was  taken 
ia  the  Full  Beoch  case  of  Prosano  Kumar  Paul  Ckowdry  y.  Kpyloik  Ohunder 
Pmmi  Chowdry,  2  Ind.  Jurist.,  827  ;  8  W.  B.,  428. 

The  penalty  of  non-registration  under  the  new  law  is  that  the  transfer  will  be 
inoperative   (section    12,  8ul>-section   1),  and  in   the    case 

W^"»^««w«^ii«i-  of  succession,  that  the  successor  will  not  be  entiitled  to 
regtstratum.  recover  rent   from  his   sub-tenants  Tsection   16).     The  old 

law  provided  no  such  •  penalty.  Hegistration  is  as  much  tor  the  benefit  of  the 
tenant  as  of  the  landlord,  and  it  is  perhaps  on  this  account  that  no  express  penalty 
was  attached  to  non-registration.  "  The  only  object,"  observed  Markby,  J.,  "  of 
the  provision  appears  to  have  been  that  the  zemindar  might  have  infonuation  as 
to  who  was  hid  tenant.  It  is  true  that  no  express  penalty  for  omission  to  register 
is  provided,  but  I  cannot  assume  that,  because  the  Legislature  has  not  expressly 
provided  a  penalty,  therefore  this  severe  one  of  forfeiture  was  intended" — Nobin 
KMen  MookeHi  v.  8hib  Persad  Patuk,  8  W.  B.,  96.  A  zemindar  is  not  bound 
to  look  beyond  his  books  for  the  party  liable  to  him  for  rent,  except  when  he  has 
recognized  other  persons  as  his  tenants  either  by  receipt  of  rent  or  othwwise — 
Sladhun  Chunder  Boee  v.  Qooroo  Oharun  Bose^  15  W.  B.,  99 ;  Anund  Moye 
BaH  T.  Mohendra  Narain  Das,  id.,  264*  A  zemindar  who  has  not  recognised 
Hhe  new  tenant  may,  notwithstanding  the  transfer,  sue  the  former  tenant  for 
arrears  of  rent  which  accrued  during  his  tenancy,  and  having  obtained  a  decree, 
may  sell  the  tenure  under  section  59,  without  regard  to  the  right  of  the  new  tenants 
—Nobin  Kishen  Mukerji  v.  8hib  Peread  Patuk,  8  W.  B.,  96.  The  unregistered 
tnasferee  of  a  transferable  tenure  cannot  be  treated  by  the  zemindar  as  a  trespasser, 
hat  as  against  the  zemindar  who  has  evicted  him  has  a  right  to  be  restored  to  posses- 
sion by   an  action  in  the  Civil   Court.     There  is  no  provision  in  this  section. thfit  « 
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an  unregbfcered  transfer  is  roid  as  agiunst  the  laniUordy  nor  is  there  .anj  penalty 
provided  for  the  omission  to  register.  The  only  object  of  this  section  appears 
to  be  tkat  the  xemindar  may  have  information  as  to  who  is  his  tenant.  It  is 
qnite  sufficient  that  the  zemindar  retains  his  right  to  sell  the  tenore  for  arrears 
of  rent — Hurromohun  Mukerji  r.  Chinfaman  Roy^  2  W.  R.,  Act  X,  19;  JSobeen 
■  Ohunder  Mookerji  y.  Shib  Per  sad  Patuk,  8  W.  R.,  96.  A  zemindar  is  not 
bound  to  recognise  the  sale  of  a  tenure  which  is  not  transferable,  or  to  accept  the 
purchaser  as  a  tenant,  nor  is  he  bound  to  allow  a  sub-division  of  a  tenure — Shibdag 
Banerjir.  Bamundas  Mookerji,  16  W.'R.fSQO.  Where  a  raiyat  makes  a  transfer 
of  a  tenure  which  is  not  transferable,  the  landlord  is  entitled  to  look  to  the  former 
tenant  and  not  to  the  transferee  as  the  party  liable  for  the  rent,  but  is  not 
entitled  to  khas  possession — SitddyoPurea  v.  Boietub  Purea,  15  W.  R.,  261.  A 
tenant  who  alienates  his  tenure  does  not  thereby  subject  it  to  forfeiture — Dwarkanaih 
Misrte  T.  Kanaye  Sirdar,  16  W.  R.,  110.  The  transfer  of  a  tenure  not  transfer- 
able by  the  custom  of  the  country  is  incomplete  where  the  zemindar's  consent 
is  wanting.  As  against  the  zemindar  the  purchaser  can  have  no  rights  ;  he  can- 
not require  the  zemindar  to  take  rent  from  him.  But  on  .the  other  hand,  the 
zemindar  cannot  evict  the  transferee  and  take  actual  possession  of  the  tenure 
80  long  as  the  recorded  tenant  or  his  heirs  continue  to  pay  the  rent — Joy  Eisken 
Mookerji  v.  Rajkishen  Mukerji,  6  W.  R.,  147.  Per  contra,  where  a  tenure  is 
not  transferable,  and  the  transfer  has  not  been  consented  to  or  adopted  by  the 
zemindar,  the  zemindar  is  entitled  to  treat  the  raiyat  as  a  trespasser  and  to  evict 
him — Ruro  Mohan  Mukerji  v.  Chintamonee  Bai,  2  W.  R.,  Act  X,  19.  If  a 
raiyat  not  having  a  transferable  tenure  makes  over  his  interest  and  gives  over  the  land 
to  a  third  person,  he  may  be  treated  as  having  abandoned  all  rights  formeriy  possessed 
by  him  in  the  land  ;  when  the  purchaser  takes  possession  of  a  non-tnnsferable 
tenure  and  interposes  himself  between  the  zemindar  and  the  raiyats  on  the  land, 
he  thereby  commits  a  wrong,  and  the  zemindar  may  sue  to  declare  that  no  interest 
is  vested  in  such  purchaser,  or  to  restrain  him  from  interferins^  with  the  collection 
of  rent — Hureehum  Mukerji  v.  Jodunath  Ohoee,  7  W.  R.,  114.  The  zemindar  need 
not  recognize  a  transfer  where  the  lessee^s  interest  is  transferable,  if  in  so  doing  he 
defeats  his  own  right  of  re-entry — Nund  Eithore  Sing  v.  Bani  lemed  Eoer^ 
20  W.  R.,  189.  He  is  not  in  fact  bound  to  recognize  any  transfer  made  with- 
out his  kiywledge  and  consent,  and  which  is  unregistered,  and  it  is  sufficient 
for  him  to  bring  his  suit  against  the  party  from  whom  he  receives  rent  or  whose 
name  is  recorded  in  his  sherieta — Huree  Ohuran  Bote  v.  MekerunnniMga  Bibi, 
7  W.  R.,  818  ;  Sadhun  Chum  Bote  v.  (Joroo  Churun  Bose,  15  W.  R.,  99  ; 
Kasheenath  Panee  v  Luchmoni  Persad,  19  W.  R.,  99.  Any  improper  transfer, 
however,  does  not  deprive  the  old  surburakar  of  his  rights  or  entitle  the 
zemindar  to  get  khas  possession — lb.  But  the  transferee  has  no  legal  status 
as  against  the  zemindar  until  the  transfer  has  been  registered  ;  and  if  ejected 
from  his  holding,  "  he  cannot  sue  the  zemindar  for  possession,  until  he  has  him- 
self been  recognized  as  tenant,  or  has  been  registered  as  such  in  the  zemindar^s 
therittJ^ — Mukia  Eeehi  Daetia  v.  Peary  Chowdrain,  7  W.  R.,  158.  Although, 
the  sale  of  an  under-tenure  has  not  been  recognized  by  the  landlord  as  register- 
ed, it  must  not  be  assumed  that  the  purchaser  has  no  right  as  connected  with  the 
•property,  for  a  bond  fide  parchaser  at  an  execution  sale  may  even,  though  his 
name  be  not  registered  in  the  zemindar's  sherista,  sue  for  a  declaration  of  title 
and  possession — Hurith  Chunder  Mukerjee  v.  Ananda  Chunder  Chatterji, 
9  W.  R.,  279.  The  facts  of  this  last  case  do  not  seem  very  clear.  Again  a  trans- 
feree of  an  under-tenure  is  a  person  sufficiently  interested  in  the  protection  of 
the  tenure  to  stop  its  sale,  even  though  the  transfer  has  not  been  registered — 
Ehettur  Paul  Singh  v.  Luhheenarain  Miiier,  15  W.  R.,  125  :  Anaud  Lai  Maketji 
V.  'Ealika  Persad  Miseer,  20  W.  R.,  59. 
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When  a  zemindar  refoses  to  register  a  transfer,  the  tenant's  remedy  is  by 
AA  ii^if  iLu  tA  nM  ^^^^  ^^  *^®  ^^^^  Oonrt,  and  the  deoree  of  the  Conrt  wilt 
r^Ur^mi^  «w«J^  supercede  the*  necessity  of  registration  ;  but  under  no  cir- 
ctnnstances  will  a  landlord  register  the  sabdiyision  of  a 
holimg'---WaUon^  CoiY.  Bam  Boandur  Panday^^VT.  R.  (Act  X),  165.  And 
the  limitation  will  rnn  from  the  time  of  snch  refusal  and  not  from  the  time  of 
purchase — Badhika  Period  Saha  v.  Oooro  Protonno  Boy,  20  W.  R.,  125,  Of  course 
a  holding  can  he  subdivided  with  the  zemindar's  consent  ;  and  it  has  been  held 
that  a  farmer,  who  is  confessedly  authorized  to  receive  the  surrender  of  a  holdinsr, 
can  likewise  sanction  the  subdivision  of  a  holding,  and  that  this  sanction,  in 
the  absence  of  fraud  and  collusion,  will  be  binding  upon  the  zemindar — Ruree 
Mvhan  Mukeiji  v.  Qora  Ohand  MUter,  2  W«  R.  (Act  X),  25.  But  before  a 
suit  can  be  brought  to  compel  registration,  the  transferee  must  make  a  formal 
application  to  the  landlord  to  register— ^A<K>pM^  Boy  t.  Umbika  Ohtrun  Banerji, 
17  W.  R.,  169. 

JSf.B, — These  notes  (a),  (J),  fc)  and  (rf)  will  have  only  a  limited  bearing  upon 
the  new  provisions  (sections  12  to  16).  As,  however,  the  new  Act  has  only  recent- 
ly come  into  operation,  much  of  the  relations  of  the  suitors  will  have  to  be  guided 
by  the  old  law,  and  then  these  notes  will  be  very  useful.  Besides  they  will  directly 
bear  upon  clause  {d)  of  sub-section  8  of  section  178,  under  which  they  have  not  been 
quoted  and  also  upon  sections  72,  78,  88  and  85. 

Sub-wdUm  8. — Proicribed  manner  t^^Vide  dause  (15)  of  section  53. 

'^  XTTT.   (1)  When  a  permanent  tenure  is  sold  in  execution  of  a 

Tranaf   of  t    ^^^^"^  Other  than  a  decree  for  arrears   of  rent 

tenure  by  saie^inexecu-     due  in   respect  thereof,  the  Court  shall,  before 

d^^to  J^f^^'*^""     confirming  the  sale  under  section  312   of  the 

•  Code  of  Civil  Procedure,  require  the   purchaser 

to  pay  into  Court  the  landlord's   fee  prescribed  by  the  last  ford* 

goii^  section,  and  such  forther  fee  for  service  of  notice  of  the  sale 

on  the  landlord  as  may  be  prescribed. 

(2)  When  the  sale  has  been  confirmed,  the  Court  shall  send 
to  the  Collector  the  landlord's  fee  and  a  notice  of  the  sale  in  the 
prescribed  form,  and  the  Collector  shall  cause  the  fee  to  be  paid 
to,  and  the  notice  to  be  served  on,  the  landlord  in  the  prescribed 
manner. 

Preaerihed.     Vide  clause  (15)  of  section  3, 

/^  XIV.    When  a  permanent  tenure  is  transferred  by  sale  in  exe- 

Tranafer  of  cution  of  a  decree  for  arrears   of  rent   due   in 

nent  tenure  by  sale  in    resDcct  thereof,  the   Court   shall   Send  to  the 

^cution  of  decree  for    Collector  a  notice  of  the  sale  in  the  prescribed 

form. 

In  this  case  no  landlord's  fee  is  necessary,    because    he    causes    the    sale 
himself. 

/*^  .         XV.  When  a  succession  to  a  permanent  tenure  takes  place,  the 

SuccesBion  to  perma-    person  succeedmg  shall  give  notice  of  the  succea- 

nent  tenure.     ^  ^         gion  to  the  CoUector  in  the  prescribed  form,  and 
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shall  pay  to  the  Collector  the  prescribed  fee  for  the  service  of 
the  notice  on  the  landlord  and  the.  landlord's  fee  prescribed  by 
section  12,  and  the  Collector  shall  cause  the  landlord's  fee  to  be 
paid  to,^and  the  notice  to  be  served  on,  the  landlord  in  the  pre- 
scribed manner. 

Preseribed.    Tide  clause  (15)  of  section  8. 

The  pendtj  attached  to  the  non-fulfilment  of  the  reqniFements  of  this  section 
is  given  in  section  16.  Hence  no  forfeiture  will  follow  non-complianee  witii  the 
proTisions  herein  given. 

XVI.  A  person  becoming  entitled  to  a  permanent  tennre  by 
Bar  to  recovery  of    succcssion  shall  not  be  entitled  to  recover  by 
rent  pending  notice  of    suit,  distraint  or  Other  proceeding  any  rent  pay-  . 
succession.  ^y^  ^^  y^^  ^^  ^^^  ^loldeT  of  the  tenuTC,  until 

the  Collector  has  received  the  notice  and  fees  referred  to  in  the 

last  foregoing  section.    J^*  y^.  KtX  CU^  ^  p^ 

Who  will  take  the  objection  ?  Not  certainly  the  zemindar,  who  should  not  be 
allowed  to  intervene  in  any  suit  for  arr^rs  of  rent  by  the  tenure-holder  against  his 
under-raiyat.  The  nnder-raiyat-  may,  however,  throw  over  the^  tennre-holder  by 
simply  taking  an  objection  nnder  this  section.  What  would  be'  the  credentials 
for  the  tenure-holder  to  show  .that  he  has  deposited  the  landlord's  f ee  ?  I  suppose  . 
his  receipt. 

TraDsferof,  aod  sue-  XVII.  Subject  to  the*  provisions  of  section 
cession  to,  share  in  88,  the  forcgoing  sections  shall  apply  to  the 
permanent  tenure.  transfer  of,  or  succcssiou  to,  a  sharc  in  a  per- 

manent tenure.   /   JX'/iK^i  ^^JJi  i^^^^^.^.^^  .^  ^..^i 
Vide  notes  under  section  88  post  and  section  12  ante.         ^  ^^^y*^ 

CHAPTER  IV. 

Kaitats  holding  at  fixed  rates. 

Incidents  of  holding  XVIII.  A  luiyat  holding  at  a  rent,  or  rate  of 
at  fixed  rates.  rent,  fixed  in  perpetuity — 

(a)  Shall  be  subject  to  the  same  provisions  with  respect  to 
the  transfer  of,  and  succession  to,  his  holding  as  the 
holder  of  a  permanent  tenure  ;  and 
(6)  Shall  not  be  ejected  by  his  landlord  except  on  the  ground 
that  he  has  broken  a  condition  consistent    with   this 
^  Act,  and  on  breach  of  which  he  is,  under  the  terms  of  a 

contract  between  him  and  his  landlord,  liable  to  be 
ejected. 

'Fixed  rate  :^At  a  rent  or  rate  of  rent  fixed  in  perpetuity :  Vide  notes 
under  section  50. 

Olauie  (a) : — Vide  notes  under  sections  11 'to  17.  The  fixed^  raiyat  cannot 
therefore  transfer  his  holding  except  by  a  registered  instrument|  and  shall  hare  to 
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deporit  the  landlord's  fee  and  giire  notice  to  tiie  Collector  on  occasions  of  trtnsfer 
or  succession  (sections  12  to  17).  In  this  respect  lie  will  be  in  a  different  position 
from  the  occnpancy  raijat  (vide  claase  (tti  of  sab-section  8  of  section  178,  and 
notes  (a)  and  (e)  and  (d)  of  section  12).  His  tenure  is,  however,  transferable 
ipso  facto  (section  11). 

There  is  no  provision  for  creating  a  fixed  raiyat  by  contract.  Bat  a  landlord 
can  certainly  by  agreement  fix  the  rent  of  his  raiyat,  as  such  a  measure  is  conducive 
to  the  interests  of  the  peasantry  and  not  inconsistent  with  the  object  of  the  Act. 
Vide  also  the  last  portion  of  claase  (h). 

Olauee  (6);— The  e:i^ression  ''he  has  hrohen  a eondUum  cotuiHent  toith  thie 
The  pmaUy  for  mm-  -^^^> '  is  rather  ambiguous.  Suppose  he  transfers  or  suc- 
re^istraHon  u  at  laid  ceeds  his  holdings,  but  does  not  follow  the  procedure  laid 
d^n  in  seoHaru  12  and  down  in  sections  12  to  17,  that  would  be  breaking  a  con- 
laandaiio/or/etture.  ^jj^j^^  consistent  with  the  Act.  Is  he  then  to  be  ejected  ? 
Does,  forfeiture  attach  to  an  omission  like  this  ?  For  arrears  of  renfc,  however, 
he  is  not  liable  to  ejectment  (sections  65  and  66). 


CHAPTER  V. 

OCCUPANCY-RAITA'IJS. 

General. 

^/  XIX*  Every  raivat  Who  immediately  before  the  commencement 

.  Continuance  of  exist-  of  this  Act  has,  by  the  operation  of  any  enact- 
ing ocoupancj-righte.  ment,  by  custom  or  otherwise,  a  right  of  occu- 
pancy in  any  land  shall,  when  this  Act  comes  into  force,  have  a 
right  of  occupancy  in  that  land,    r^ 

This  section  is  retrospective  in  its  operation  ;  so  that  rmjats  who  had  cul- 
tivated or  held  land  for  twelve  years  before  the  passing  of  this  Act  became 
occupancy  raiyats  as  soon  as  it  came « into  force.  Such  was  also  the  occupancy 
raiyat  under  section  6  of  Act  X  of  1859 — Thakuranee  Dasse  v.  Bisheshur  Mukerji^ 
B.  L.  R.,  1  Sup.  Vol.,  202  ;  8  W.  R.,  (Act  X),  29. 

Bff  eusiom  or  otherwise  :^-This  seems  to  reserve  customary  rights  of  khudkashti 
raiyats.    **  Although  Act  X  did  not  expressly  interfere  with  any  customs  clashing  not 
with  its  provisions,  people  came  to  consider  this  Act  to  be  a  complete  Code,  and  liti- 
gants in  consequence  made  no  effort  to  give  evidence  of  customs.   This  and  not  inability 
to  prove  continued  occupancy  for  twelve  years,  I  believe  to  be  the  measure  of  the 
mischief  done  by  Act  X.   Our  new  Bill  proposes  to  save  such  customs  expressly.'* 
(Field's  Note  of  the   13th  January  1880 :  Bepori  of  the  Bent  Law  Commission^ 
Fol,  IJf  Appendia  p*  889).   ''  The  foundation  of  a  custom,"  observes  Sir  Henry  Maine^ 
*'  is  habitual  practice,  a  series  of  facts,  a  succession  of  instances,  from  whose  constant 
recurrence  a  rule  is  inferred."    The  practice  here  referred  to  need  not,  I  conceiv^ 
be  an  undisturbed  practice  ;  but  it  must  be  one  constantly  recurring,  and  if  di&< 
iorbed  again  resuined  as  a  right.    And  for  this  reason  it  is  necessary  to  take  into 
eonsideration  the  ideas  of  those  who  reverted  to  the  practice  when  disturbed.    If  . 
we  find  that  some  cultivators  were  considered  to  have  a  right  to  go  on  cultivating 
80  long  as  they  paid  the  revenue,  and  in  practice  they  did  continue  permanent,  and 
that  when  disturbed  by  the  hand  of    power  it  was  thought  an  unwarrantable  act, 
we  may,  I  think,  fairly  infer  with  respect  to  such  cultivators    that    habitual  practice 


Digitized  by 


Google 


92  THE  RENT  LAW  OF  BENGAL.  [SEO.  XX. 

and  consUni  recnrreiioe  yrhkh  iB  required  hj  Bit  Henry  Maine's  criterion  m  the 
foundation  of  a  custom.  And  there  can  he  little  donht  that  as  regards  the  interests 
in  land  therg  was  scarcely  any  other  law  hot  custom.  There  are,  howerer,  serraid 
conditions  requisite  for  the  ralidity  of  a  custom.  It  must  he  ancient,  invariable, 
reasonable  and  certain.  '*  Immemorial  custom,**  says  Menu,  "  is  transcendant 
law  ;  approved  in  the  Scripture  and  in  the  course  of  dirlne  legislators,  (I,  108).^ 
Vide  Colebrooke^M  Dige$t  Booh^  1,  98,  99.  No  definite  rule  has  been  laid  down  as 
to  how  old  a  custom  should  be.  Sir  Charles  Grey,  C.J.,  in  an  early  case  is 
reported  to  have  observed  that  custom  to  be  valid,  as  regards  Calcutta,  must  have 
existed  before  1778,  and  as  regards  Mofussil  from  before  1793  {Shyama  Ohurun*s 
VyavoBtha  Darpana^  p.  814,  note),  and  the  reason  assigned  for  this  rule  is  that 
since  those  years  the  power  of  making  laws  having  become  vested  in  the  British 
Legislature,  no  change  can  be  effected  in  the  economy  of  the  country  by  any  othef 
agency.    This  is  doubtful. 

This  section,  however,  substantially  restores  the  old  law.  Act  X  of  1859,  while 
.  creating  a  statutory  right  of  occupancy  for  every  raiyat  who  had  cultivated  or  held 
land  for  twelve  years  did  not  expressly  destroy  or  interfere  with  any  similar  right 
created  by  custom,  contract,  grant,  prescription  or  otherwise. — See  B.  L.  R.,  F.  B., 
326.  The  object  of  Act  X  of  1859  was  to  re-enact  the  provisions  of  existing  laws 
relative  to  the  rights  of  raiyat  and  not  in  any  way  to  destroy  those  rights.  If 
therefore  the  plaintiff  had  garahundi  tenure  existing  before  the  enactment  of  Act  X, 
(and  it  had  been  found  that  the  plaintiff^s  gorabundi  tenure  had  been  recognized  in 
a  long  series  of  decisions  commencing  from  the  year  1846),  the  enactment  of  the 
Act  in  no  wise  deprived  him  of  his  rights  in  that  tenure— J2a/ai^  Leelanund  Sing 
Bahadur  and  othera  v.  Nirpui  Mahaton,  17  W.  R.,  306.  Vide  notes  under  the  pre- 
amble of  the  Act  aniCy  and  section  178  pogi. 

*         XX.  (1)  Every  person  who  for  a  period  of  twelve  years, 
Definition  of  "settled    whether  whoUy  or   partly  before  or  after  the 
"^^y***"  commencement  of  this  Act,  has  continuously  held 

as  a  raiyat  land  situate  jn^any  y^)1ftgA^  whether  under  a  lease  or 
otherwise,  shall  be  deemed  to  have  become,  on  the  expiration  of 
that  period,  a  settled  raiyat  of  that  village. 

(2)  A  person  shall  be  deemed  for  the  purposes  of  this  section 
to  have  continuously  held  land  in  a  village  notvnthstanding  that 
the  particular  land  held  by  him  has  been  different  at  different 
times. 

(3)  A  person  shall  be  deemed,  for  the  purposes  of  this  section, 
to  have  held  as  a  raiyat  any  land  held  as  a  raiyat  by  a  person  whose 
heir  he  is. 

^4)  Land  held  by  two  or  more  co-sharers  as  a  raiyati  holding 
shall  DC  deemed,  for  the  purposes  of  this  section,  to  have  been  held 
as.  a  raivat  by  each  such  co-sharer. 

w  (6)  A  person  shall  continue  to  be  a  settled  raiyat  of  a  village 
as  long  as  he  holds  any  land  as  a  raiyat  in  that  village  and  for  one 
year  thereafter. 

(6)  If  a  raiyat  recovers  possession  of  land  under  section  87, 
he  shall  be  deemed  to  have  continued  to  be  a  settled  raiyat  not- 
withstanding his  having  been  out  of  possession  more  than  a  year. 
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(7)  If,  in  any  proceeding  under  this  Act,  it  is  proved  or 
adndtted  that  a  person  holds  any  land  as  a  raiyat,  it  shall,  as 
between  him  and  the  landlord  under  whom  he  holds  the^  land,  be 
presumed  for  the  purposes  of  this  section,  until  the  contrary  is 
proved  or  admitted,  that  he  has  for  twelve  years  continuously 
neld  that  land  or  some  part  of  it  as  a  raiyat. 

Section  6  of  Act  VIII  of  1869  rauas  follows  5  "  Eyery  raiyat  who   shall  have 
(has — Act  X  of  1859  section  6)  coltiyated  or  held  land  for  a 
The  old  Aeti.  j^^od  of  twelve  years  shall  have  rhas— ^c*  Z  of  1859,  section 

6)  a  right  of  occnpancy  in  the  land  so  cultivated  or  held  by  nim,  whether  it  be  held  under 
potta  or  not,  so  long  as  he  pays  the  rent  payable  on  account  of  the  same ;  but  this 
mle  does  not  apply  to  Khemar^  Neej-Jotc  or  8ecr  land  belonging  to  the  proprietor  of 
%h»  estate  ox  tenure  and  let  by  him  on  lease  for  a  term  or  year  by  year,  nor  (as  respects 
the  actual  cultivator)  to  lands  sub-let  for  a  term,  or  year  by  year,  by  a  raiyat  having 
a  right  of  occupaency.  The  holding  of  the  father  or  other  person  from  Ythom  a 
raiyat  inherits,  shall  be  deemed  to  be  Uie  holding  of  the  raiyat  within  the  meaning 
of  this  section." 

The  twelve  years*  occupancy   raiyat  is  a  creation  of  Act  X  of  1859.    fhe 
...  original  division  of    raiyats  was  paikasJU    and  kkudkaeJilL 

^(Mhutory.  rj^^  ^^    gj^^j.^  ^^  (Harrington's  Analysis,  p.  267)  : 

'<  There  are  two  other  distinctions  of  importance  also  with  respeet  to  the  rights 
of  the  raiyats.  Those  who  cultivate  the  lands  of  fiie  village  to  which  they  belong, 
either  from  length  of  occupancy  or  other  cause,  have  a  stronger  right  than  others, 
and  may  in  some  measure  be  considered  as  hereditary  tenants  and  they  generally 
pay  the  highest  rents.  The  other  class  cultivate  lands  belonging  to  a  village  where 
they  do  not  reside ;  they  are  considered  tenants-at-will.*^  The  formed  are  kkud- 
kaiht  Ttdjata  and  the  latter  paikatht  raiyats.  *'  At  the  time  of  the  passing  of 
Act  X  of  1859  then,**  observed  Mr.  Justice  Campbell,  '<  the  state  of  things  was  this  : 
the  tenures  and  rents  of  the  raiyats  were  still  for  the  most  part  regulatM  by  the 
old  customs  of  former  times.     But  two  things  specially  required  legal  definitidn — 

^  JSr«l.— -There  was  doubt  as  to  the  mode  or  prescription  by  which  a  khudkaeht 
or  occupancy  tenure  was  acquired,  and  which  tenures  tvere  of  this  character.  It 
was  not  certiun  whether  mere  settlement  in  the  village  on  the  ordinary  terms,  without 
limitation  of  tenure,  gave  such  a  right,  or  what  length  of  prescription  established 
that  rights  The  various  sale  laws  had  also  introduced  a  large  element  of 
confusion-different  estates  being  variously  affected  according  to  the  date  of  sale. 
And,  what  is  perhaps  most  important  of  all,  owing  to  the  absence  of  public 
records  in  Bengal,  the  perishalde  nature  of  private  evidence,  and  the  discredit 
attaching  to  private  documents  and  oral  evidence  in  this  country,  it  was  very  difficult 
to  prove  whether  a  raiyat's  holding  was  really  ancient,  or  what  was  the  date 
of  its  creation.    The  (ddest  holdings  were  imperilled  by  the  absence  of  reliable  proof. 

^^  Seoon&^Thete  was  an  entire  want  of  any  regulated  uid  defined  legal  mode 
of  enhancing  the  customary  money  rates" — B.  L.  E.,  F.  B.,  257. 

In  the  same  case  Mr.  Justice  Steer  expressed  himself  thus  :  ''  Great  and 
imdonbted,  however,  as  the  above  concessions  were  in  favor  of  the  above  always 
somewhat  privil^ed  class  of  raiyats,  they  were  altogether  eclipsed  by  tlMe 
which  the  Act  conferred  on  the  next  class  of  raiyats.  That  a  right  of  occupancy 
was  acquired  by  anything  short  of  an  occupation  from  a  period  prior  to  the  Per- 
manent Settlement, — an  occupation  which  entitled  the  raiyat  to  be  called  a  MW- 
kacht  raiyat <^has  always  been,  I  think,  a  matter  of  doubt.  But  no  manner  of 
doubt  can  be  entertained  that  the  twelve-year  occupancy  right  was  altogether 
anheard  of  before  the  Act  suddenly  conferred  the  right.     What  raiyats  were  entitled 
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und^  ihe  old  laws  to  be  called  ihudkoihi  raiyats  and  what  raiyats  were  ^titled  to 
be  considered  as  raijats  who  had  acquired  a  prescriptiye  right  of  occupancj,  ai9 
subiects  which,  I  think,  hare  nerer  been  cleared  np  either  bj  the  express  anthoritjr 
of  law,  or  b^  the  authority  of  any  judicial  ruUng.     Are  khudkaskt  raiyats  then, 

.     as  spoken  of  in  the  Regulations,  those  and  exclusirely  those,  who  were  khudkatki 

^  at  the  time  of  the  Permanent  Settlement ;  or  does  the  term  khudkoAt  emihraoe 
also  those  raiyats  who,  since  the  tune  of  the  Permanent  Settlement,  had,  by  a  long 
residence  in  the  village,  in  which  they  held  and  cultivated  land,  acquired  a  pre. 
scriptire  right  of  occupancy  ?  These  were,  I  think,  even  up  to  the  passing  of 
Act  X  moot  questions  and  are  so  still.  While  no  doubt  exists  as  to  the  right 
of  those  raiyats  who,  from  generation  to  generation,  have  cultivated  the  landa 
of  the  village  in  which  they  reside  for  a  period  antecedent  to  the  Permanent 
Settlement,^  and  who  yrithout  any  doubt  are  entitled  to  be  called  and  classed  with 
khudkaskt  raiyats,  the  greatest  doubt  exists  as  to  whether  any  other  class  or  de- 
scription of  raiyats  are  entitled  to  be  called  khudkathi  raiyats.  If  any  raiyat, 
whose  tenure  came ,  into  existence  since  the  Permanent  Settlement,  can  by  any 
means  be  called  a  khudkaskt  raiyat  at  all,  it  certainly  is  not  the  raiyat  who  simply 

^    lives  in  the  village  and  cultivates  the  land  of  the  village.    To  be  a  khudkaskt 

»    raiyat  at  all  implies  that  the  raiyat  must  not  only  be  a  cultivator  of  lands  belong- 

<     iog  to  the  village  in  which  he  resides,  but  he  must  be  an  hereditary  husbandman. 

,    A  khudkaskt  right  is  not  acquired  in  a  day,  but  is  transmitted  ;  and  it  has  never, 

^  so  far  as  my  knowledge  extends,  been  laid  down  what  exact  length  of  holding 
gives  a  title  to  a  tenant  to  ^consider  himself  a  khudkaskt  raiyat.     Certainly,  the 

f  old  regulations  seem  to  point  Ibo  other  than  those  undoubted  khudkaskt  raiyat^ 
whom  the  Permanent  Settlement  found  upon  the  land  ;  but  what  length  of  hold- 
ing constituted  a  right  by  prescription  has  never  been  definitely  or  inflexibly  laid 
down.     If  decisions   are  to  be  found  in  which  a  prescriptive  right  was  deemed 

^  established  by  an  occupation  short  of  the  Permanent  Settlement,  there  are,  on 
the  other  hand,  plenty  of  decisions  to  show  that  length  of  occupancy  was   not 

-^  deemed  to  entitle  the  tenant  to  be  considered  anything  better  than  a  tenant- 
at-will.    If  any  other  but  the  ancient  raiyat  occupying  from  generation  to  gener- 

^'  ation  had  the  right  of  occupancy,  no  others  had  it ;  and  therefore  in  a  vast 
majority  of  cases,  Act  X,  by  the  twelve-year  rule  of  occupancy  has  created  rights 

;  which  never  existed  before.** 

^  Mr.  Justice  Trevor  who  led  the  majority  of  the  Judges  in  the  Great  Bent 

Case  said  :  *^  At  the  time  of  the  Decennial  Settlement  the  raiyats  were  in  Bengal, 
as  in  other  parts  of  India,  divided  into  kkudkasht  or  resident,  and  pyekasht  or 
non-resident.    It  has  indeed  been  contended  before  us  that  time  is  of  the  essence 

•  of  a  khudkaskt  tenure  ;  that  a  raiyat  simply  residing  in  a  village  in  which  his  land 
19^  18  not  tk  khudkaskt  raiyat';  and  that,  in  order  to  constitute  a  UtfijfcotA^  raiyat 
under  the  Regulations,  he  must  be  a  resident  hereditary  raiyat,  and  that,  if  he  has 
not  succeeded  by  right  of  heirship,  he  does  not  fall  within  that  class  of  tenants. 
But  it  appears  tome  that,  whether  we  look  to  the  etymology  of  the  word  or  to 
the  thing  itself,  there  is  no  reasonable  ground  for  question.  Khudkaskt  raiyats 
are  simply  cultivators  of  the  lands  of  their  own  village  who,  after  being  once 
admitted  into  the  village,  have  a  right  of  occupancy  so  long  as  they  pay  ^e  cus- 
tomary rents,  and  therefore  with  a  tendency  to  become  hereditary  and  with  an 
in^rest  in  the  produce  of  the  soil  over  and  above  the  mere  wages  of  labour  and 
the  profits  of  stock  ;  in  other  words,  above  the  cost  of  producticm.  These  tenants 
seem  at  the  Settlement,  practically  and  legally,  though  not  by  express  statute, 
to  have  been  divided  into  two  classes— the  khudkaskt  kadind  and  the  simply  kkud^ 
kasktf  or  those  who  had  been  in  possession  of  the  land  for  more  than  twelve  years 
before  the  Settlement,  and  those  whose  possession  did  not  run  back  so  long.  Both 
by  the  Hindu  and  Mahomedan  law,  as  weU  as   by  the  legal  practice  of  the  coun- 


Digitized 


by  Google 


use.  XX]  THS  BENT  LAW  OF  BENGAL.  95 

try,  twelre  years  had  been  considered  sufficient  to  establish  a  right  by  negative 
prescription,  that^is,  by  the  absence  of  any  claim  on  the  part  of  other  persons 
during  that  period  ;  and  hence  the  doctrine  which  has  obtained  that  khudkasht 
raiyats  in  possession  twelre  years  before  the  Settlement  were  under  no  circuftistances, 
not  eren  on  a  sale  for  arrears  of  revenue,  liable  either  to  enhancement  of  rent  or 
eviction  from  their  holding,  so  long  as  they  paid  the  rents  which  they  had  all 
along  paid.  But  when  Begulation  XI  of  1822  was  passed,  the  use  in  section 
S2  of  that  law  of  the  terms  khudktUht  kadimi  raiyat,  or  resident  and  hereditary 
rmiyat  with  a  prescriptive  right  of  occupancy,  to  designate  the  eoltivator,  who 
would  not  be  liable  to  eviction  on  a  sale  for  arrears  of  revenue,  gave  rise  to  the 
doctrine  that  khudkatht  raiyats,  who  had  their  origin  subsequent  to  the  Settlement, 
were  liable  to  eviction,  though  if  not  evicted,  they  under  section  33  could  only 
be  called  upon  to  pay  rents  determined  according  to  the  law  and  usage  of  the 
country  ;  and  also  that  the  possession  of  all  raiyats  whose  title  commenc^  subse- 
quent to  the  settlement  was  simply  a  permissive  one,  that  is,  one  retained  with 
the  consent  of  the  landlord.  Again,  by  Act  XII  of  1841  and  Act  I  of  1845 
(which  repealed  the  former),  a  purchaser  acquired  his  estate  free  of  all  encumbrances 
which  had  been  imposed  on  it  after  the  time  of  the  Settlement,  and  he  was  enti- 
tled, after  notice  given  under  section  10  of  Regulation  Y  of  1812,  to  enhance 
at  discretion, — anything  in  the  Regulations  to  the  contrary  notwithstanding — 
the  rents  of  all  under-tenures  in  the  said  estate,  and  to  eject  idl  under-tenants,  with 
certain  exceptions,  amongst  which  are  khudkcuht  kadimi,  but  not  simple  khudkatht 
raiyats.  It  follows  that  these  laws  distinctly  gave  the  purchaser  the  power  to 
eject  a  khudkasht  raiyat  whose  tenure  was  created  aft^r  the  Permanent  Settlement, 
and  if  not  ejected,  they  are  liable  to  be  assessed  at  the  discretion  of  the  landlord. 
This  word  '  discretion'  entirely  annihilated  the  rights  of  the  khudkasht  tenants 
created  subsequent  to  the  settlement  in  estates  sold  under  these  laws.  It  reduced 
them  from  tenants  with  rights  of  occupancy,  so  long  as  they  paid  the  established 
rate  of  the  pergunnah,  or  the  rate  which  similar  lands  paid  in  the  places 
adjacent,  into  mere  tenants-at-will  of  the  zemindar,  who  might  any  year  eject 
them  and  place  in  their  stead  any  tenant  competing  for  the  land.  It  is  in  short 
introducing  into  this  country  competition  in  the  place  of  customary  rents." 
(B.  L.  R.,  F.B.,  214-215,  and  219). 

Sir  Barnes  Peacock  took  a  more  decided  view.  He  said  :  "  I  do  not  believe 
that  even  before  the  Permanent  Settlement,  every  cultivator  who  resided  in  the 
village  in  which  his  lands  were  situate,  whether  let  into  possession .  for  a  term  or 
only  as  a  tenant-at-will,  or  to  hold  from  year  to  year,  necessarily  became  a  khud- 
kasht raiyat.  The  definition  of  khudkasht  in  Wilson's  Glossary  (287)  is  *■  a  culti- 
vator of  his  own  hereditary  land.'  The  words  khud,  self  or  own,  and  kasht^  to  sow, 
show  that  the  term  has  reference  to  some  proprietory  rights,  rather  than  to  the 
fact  of  residence  in  the  village.  In  column  267  of  the  same  Glossary,  tit-khudkasht, 
the  definition  is  *  a  resident  cultivator— one  cultivating  his  own  hereditary  lands, 
either  under  a  zemindar  or  a  co-parcener  in  a  village.'  In  Bengid  one  class  of  them 
holding  their  lands  at  fixed  rates  by  hereditary  rights  sometimes  sub-let  them, 
except  the  part  about  their  dwelling,  in  which  they  continue  to  reside,  and  although 
ceasing  to  cultivate  and  engaged  in  trade  or  business  they  retain  their  designation 
of  khudkasht.  The  term  is  also  applied  in  the  North- Western  Provinces  to  lands 
which  the  proprietor  or  the  payer  of  the  Government  revenue  cultivates  himself. 
A  khudkasht  raiyat  probably  derived  his  title  by  descent  from  or  succession  to  one 
of  the  old  village  community,  or  some  person  who  in  ancient  times  had  acquired 
a  proprietory  right  in  the  land  under  the  old  Hindu  or  Mahomedan  law  by  reason 
of  nis  having  reclaimed  it.  Menu  says  ;  *  Sages  pronounce  cultivated  land  to  be  the 
property  of  him  who  cut  away  the  wood,  or  who  cleared  and  tilled  it'  (Chapter 
IX/para  44).    So  property  in  waste  land  was,  according  to  the  Mahomedan  law, 
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established  by  reclaiming  it  with  the  permission  oE  the  Imam  aocording  to  Ahoo 
Hanifa,  and  by  the  mere  act  of  reclaiming  it  according  to  Aboo  Yosof  and  Mahomed 
(See  Baillie  on  the  Land  Tax  of  India,  chapter  VI,  para.  422).  Bat  however  this 
may  be,  i%  is  clear  that  since  Regulation  II  of  1798,  by  which  the  right  of  property 
was  declared  to  be  vested  in  the  landholders,  t.tf.,  in  the  zemindags  and  independent 
talnkdars,  property  in  land  which  formed  part  of  a  permanently-settled  estate  could 
not  be  acqaired  by  reclaiming  from  waste.  How  then  coold  it  be  aoqaired  except 
by  contract  or  adverse  possession,  or  by  prescription  going  back  as  far  as  to  the 
time  of  the  Permanent  Settlement  ?  I  am  of  opinion  that  neither  a  right  of  pro- 
prietorship nor  a  right  of  occupancy  could  hare  been  acquired  by  any  other  means 
m  a  permanently-settled  estate.  The  directions  to  rerenue  officers,  paragraph 
130,  show  that  the  right  depends  upon  prescription.  It  is  there  said  :  '  It  is  im- 
possible to  lay  down  any  fixed  rule  defining  what  classes  of  cultivators  are  to  be 
considered  entitled  to  hold  at  fixed  rates.  They  are  known  in  different  parte  of 
the  country  by  different  names,  as  ehupperbund,  khudkaskt  hadimi^  mowrasi,  hukiar, 
^.,  all  gf  which  terms  imply  attachment  to  the  soil  or  prescriptive  rights  Those 
who  have  no.  such  right  are  commonly  called  huioha  cuamiSf  or  pgektuhU.  It  has 
sometimes  been  supposed  that  all  raiyats  resident  in  the  village  {khu^UcoM)  are 
of  the  former  class,  and  that  those  who  reside  in  another  village  (iwaiE;a«^)  have 
no  rights.  But  there  are  frequent  deceptions  to  this  rule.  Many  cmtivators  resid- 
ing in  the  village  are  mere  tenants-at-will,  whilst  those  residing  in  neighbouriiig 
villages  may  have  marked  and  recognized  rights.  Prescription  is  the  best  rule  to 
follow.  I  am  clearly  of  opinion  that  a  raiyat  who,  after  the  date  of  the  Permanent 
Settlement,  and  specially  after  Regulation  V  of  1812,  was  let  into  possession  by  a 
zemindar  to  hold  as  tenant  for  a  fixed  term,  or  at  will,  or  from  year  to  year,  or 
without  defining  the  period  during  which  his  tenancy  was  to  continue,  did  not 
before  Act  X  of  1859,  merely  by  reason  of  an  occupation  for  twelve  years,,  become  a 
.khudkasht  raiyat.*'     (B.  L.  R.  F.  B..  818-320). 

Thus  very  great  doubt  and  difference  of  opinion  have  prevailed  amongst  the 
highest  authorities  as  to  the  mode  in  which  khudkaiht  raiyats  were  created  in  more 
modem  days,  and  as  Mr.  Justice  Campbell  observed,  one  of  the  main  purposes  for 
which  Act  X  was  enacted  was  to  settle  this.  Regulation  I  of  1793,  section  8,  daose 
1,  had  expressly  reserved  to  the  Governor-General  the  right  to  make  such  Regulations 
a$  might  be  i^ecessary.  to  protect  the  cultivators.  This  was  at  length  acted  upon'  in 
1859,  when  by  Act  X  of  that  year  a  new  species  of  right,  called  an  occupancy  right, 
was  conferred  upon  cultivators  who  had  occupied  their  holdings  for  twelve  years 
and  upwards.  Hence  it  has  been  observed  that  the  occupancy  raiyat  is  a  creation 
of  Act  X  of  1859.  It  has  however  substantially  restored  the  khudkathi  raiyat  to 
his  former  position,  and  besides  has  extended  his  privileges  to  pyekasht  raiyats 
holding  for  twelve  years.  '*  Some  of  the  strongest  arguments,*'  wrote  Mr.  Field 
in  1875,  ''urged  against  the  provisions  of  Act  X  of  1869  were  that,  while 
ignoring  the  special  privileges  of  khudkaeht  raiyats  and  the  existence  of  all 
rights  depending  upon  custom,  it  conferred  the  same  benefit  upon  khudkasht 
raiyats  who  admittedly  had  privileges,  and  pyekasht  raiyat  who  admittedly  had 
none  ;  and  by  giving  an  ew  pott  facto  operation  to  the  right  of  occupancy  provisions 
in  respect  of.  both  dasses,  it  did  not  allow  the  landlords  time  to  provide  by  contract 
against  the  acquisition  by  the  latter  class  of  a  right  to  which  they  had  not  a 
sliadow  of  daim  before.  In  the  case  of  khudkasht  raiyats  the  Legislature,  in  giving 
a  right  9f  occupancy,  merely  followed  custom,  the  particular  period  of  twelve  years 
being  borrowed  from  the  law  of  limitation."  (Field's  S^ulation^  Introduction, 
p.  40,  foot  note). 

When,  however,  the  revision  of  the  Rent  Law  of  Bengal  in  a  comprelrensive 
scale  occurred  to  the  Government,  and  a  Commission  was  appointed  for  the  pur- 
pose in  1879,  Mr,   Mackenzie,  one  of  the  members,  raised  the  question  whether 
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the  OTig;inBl  iktulkashi  raijat  has  not  saSered  by  section   6   of  Act  X   of   1^59, 
find  whether  it  would  not  be  advisable  to  restore  him  siafu  ^t$o,     "  ActX  of   1859/' 
he   writes  in.  his   note   of  6th  January   1880,  **  was  not  intended  by  its  authors  to 
effect  any  radical  diange  in  the  rights  and  status    of  the  cultivating  clas^.     *     * 
It  is  dear  that  the  intention  of  the   Select  Oommittee  was   not  to  change,  but  to 
elucidate  the  law  and   make  it   more  precise  ;    but  it  is  now  acknowledged  that 
the  effect  of  these  sections  in  Bengal  has  been  to  inflict  serious  injury  on  resident 
raiyats,  placing  them  in  the  position  of  tenants-at-will  in  respect  of  all  lands  as 
to  which  they  cannot  prove  twelve  years  continued  occupancy.     This  injury  was 
uot  foreseen  and  was  not  intended.    It  appears  to  me  to  be  the  duty  of  this   Commis- 
sion to  endeavour  to  give  effect  now  to  the  intentions  of  the  authors  of  Act  X, 
and  to  restore,  as  far  as  is  now  possible,  the  provisions  of  the  old  law.     I   have 
already  admitted   that  it    is  perhaps  in  the  present  day  impossible   and  useless 
to  attempt  to  rehabilitate  the   kkudkasht  or  resident  raiyat  totidem  verhii  ;    and. 
X  have  said  that  I  think  we   must  be  content  to  adopt  now  a  prescriptive  test 
of  residence*    But  holding  as  I  distinctly  do  that  long  time  was  not  of  the  essence 
of  the  ordinary  khudkasht^s  title,  I  would  make  the  term  of  prescription  necessary 
to  entitle  a  raiyat  to  the  occupancy  rights  of  the  old  hhudkatht   a  reasonably  short 
one,  just  long  enough  in  fact  to  give  reasonable  evidence  of  his  intention  to  culti- 
vate permanently  the  lands  he  rents,     I  have  suggested  that  three  years    is  a 
suflSciently  long  term  to  raise  this  presumption  of  intention  to  settle,  and  should 
entitle  any  raiyat  to  a  right  of  occupancy,   not  of  course  in  khamar  uthundi  or 
similar  lands,   but  in  the  ordinary  village  jote  land."     Mr.  Field,  another  member, 
opposed  him.     "  The  experience  of  the  past,"  he  observed,  "  is  strong  to  show  that 
if,   for  the  classification  of  raiyats  in  the  existing  law,  a  new  classification  be  now 
substituted,  the  result  will  be  a  fresh  crop  of  litigation — a  fresh  period  of  disturbed 
and  uncertain  ideas  as  to  rights.     Khudkasht  raiyats  were  the  only  raiyats  privileged 
and  protected  up  to  the  passing  of  Act  X  of   1869.     Two  elements  -went  to  make 
up    a   khudkasht — (1)    residence  in  the  village  ;  (2)  occupation  of  land  forming  part 
of  the  village.     Act  X  dispensed  with  the  former,   and  settled  the  unsettled    ideas 
as   to  the  latter   by   fixing   a  twelve-year  period  of  prescription.     It  is  not  said  in 
the  interest  of  the  raiyats  that  (1)  this  change  in  the  law  has  prejudiced  them   as   a 
^^y  ;    (2)   *^*t  we  ought  to  restore  the  law  to  siatus  in  quo,  ante  Act  X.''     After 
quoting  several   authorities  to  show  that  difference  of  opinion  exists  as  to  the  mode 
in  which  hhudkasht  raiyats  were  created  in  the  later  days   he  continues  :  '*  I   think 
that  the  law  on  this  point  before  Act   X   was  most  uncertain,  and  that  the  task 
of  restoring  that  law  is   now  almost  an  impossible  one.     The   village  community, 
if  it  ever  existed  in  Lower  Bengal,  has   long   been   broken   up,   and   the   definition 
of  a  village  would  raise  insuperable  difficulties.     Doubtless    this  was  felfc  by  the 
framers  of  Act  X  of  1859,  and  influenced  them  to  abandon  the  element  'residence 
in   the  village.'     The  effect  of  this  was  to  extend  privilege  and  protection  to  the 
pyekaahUy  and  the  selection  of  twelve  years  as  the  necessary  period  of  prescrip- 
tion for  occupancy  did  not  of  itself  cut  down  the  rights  of  any  khudkaaht  ;  but 
although  Act  X  did  not  expressly  interfere  with  any  customs  not  clashing  with 
its  provisions,  people  came  to  consider  this  Act  to  be  a  complete  Code,  and  litigants 
in  consequence  made  no  effort  to  give  evidence  of  customs.     This  and  not  any 
inability    to    prove    continued  occupancy  for  twelve  years   (as  supposed  by  Mr. 
Mackenzie)   I  believe  to  be  the  measure  of  the  mischief  done  by  Act  X.     Our 
new  Bill  proposes  to  save  such  customs  expressly,  and  this  being  so,  the  classi- 
fication of  Act  X  can  no  longer  be  said  to  cut  down  the  rights  and  benefits    ^ 
of  the  raiyats  as  a  body.    This  classification  has  now  been  established  for  twenty 
years.     Change — specially  change  in  the   boundaries  of  established  rights — is  not. 
advisable  ;  and  in  the  above  view  of  the  whole  matter,  the  substitution  of  a  fresh    ' 
classification  of  rights  is  to  my  mind  not  expedient.     That  any  considerable  number 
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of  the  cnltivating  dass  will  be  benefited  by  such  a  cbanfee  has  not  been  argtied, 
and  would,  I  thinky  be  rery  difficult,  if  not  impossible,  to  prore.  The  small 
portion  in  whose  interest  the  change  is  proposed  have  not  asked  for  it,  nor  hare 
mofussil  officers  or  other  persons  asked  it  on  their  behalf  ;  and  I  am  i^id  that 
the  benefit  intended  for  the  raijats  as  a  class  will  be  more  than  neutralised  by 
the  disturbance  of  ideas  and  by  the  litigation  that  will  inevitably  ensue  by  the 
unwillingness  of  the  zemindars  to  accept  what  they  will  regard  as  a  further 
encroachment  on  their  rights — and  by  the  lessened  estimation  and  diminished 
actual  value  that  will  necessarily  be  attached  to  a  right  of  occupancy  when  any 
squatter  can  acquire  it  in  the  short  space  of  three  years.  {The  Beport  of  the  Bent 
Copmisiion^  Vol,  IIj  Appendix^  pp.  886  and  389). 
J.  .   ^  ,  ,.  Subjection  (1)  : — This  section  should  be  read  with  sectton 

iTUerpretatton.  ^^    ^^^    ^j^^^^    ^^^   ^^^  ^^^   ^^  ^^.^^  5,  as  weU  as  with 

Chapters  XI  and  XV  of  the  Act. 

Every  pereon  who  hae  held  as  a  raiyaf. — The  old  Acts  had,  ^'  every  raiyat  who 
shall  have  (or  has— -4c/  X  of  1869)  cultivated  or  held."  Under  the  old  law  the  term 
raiyat  was  not  defined.  The  present  Act  defines  it  in  clauses  <2)  and  (3)  of  section  5. 
Reading  therefore  this  section  with  the  definition  of  "  raiyat"  it  would  seem  that  two 
things  are  primarily  necessary  to  constitute  a  settled  raiyat.  He  must  (1)  be  & 
raiyat  and  not  a  trespasser  or  middleman  (tenure-holder)  or  even  an  under-^yat ; 
(2)  he  must  hold  for  the  purposes  of  cultivation.  This  section  would  therefore  apply 
merely  to  raiyats  who  pay  rent  for  the  land  they  hold  and  cultivate ;  and  where  a 
person  by  his  own  confession  does  not  fall  within  the  category  of  a  raiyat  he  cannot 
claim  to  be  a  settled  raiyat.     * 

Thus    occupation  by  a  trespasser  could  not  confer  a  right  under  this  Act,  and 
could  not  be  taken  into  account  in  considering  whether  a  person 

^*^**^'^  had  occupied  as  a  raiyat  for  twelve  years" — Sheih  Peer  Bus 

V.  Sheih  Meeah  Jan,  W.  ft.  Sp.,  F.  B.,  146  ;  3  W.  R.,  ActX,  147.  In  Sreemufy 
TTma  Sundari  Thakurani  v.  Kishori  Mohun  Banerjee  and  othen^  8  W.  R.,  238,  the 
zemindar  obtained  a  decree  against  a  raiyat  for  assessment  on  the  ground  that  the  raiyat 
held  under  an  invalid  lakheraj,  but  instead  of  assessing  turned  the  raiyat  out  of  posses- 
sion ;  it  was  held  that  a  suit  by  the  raiyat  for  recovery  of  land  on  the  ground  of 
anterior  possession  is  not  sustainable,  and  the  raiyat  must  prove  his  title  as  against 
the  zemindar,  his  anterior  possession  under  the  invalid  lakheraj,  the  decision  as  to 
which  he  did  noi  sue  to  set  aside  within  proper  time,  being  the  possession  of  a  mere 
trespasser  and  not  that  of  an  occupancy  raiyat.  A  party  who  has  been  in  the  occu- 
pancy of  land  without  paying  any  rent  is  not  entitled  to  the  protection  of  Act  VIII 
(B.C.)  of  1869,  section  6  and  section  22,  even  on  the  ground  of  a  right  to  hold 
the  land  rent-free — Kalee  Krishna  Deb  v.  Shashani  Dassi,  25  W,  R., 
42.  In  hhan  Chunder  Ghose  v.  Hurish  Ghunder  Banerjee,  18  W.  R.,  19,  10 
B.  L.  R.,  App.  5,  plaintiff  having  in  a  former  suit  obtained  a  declaration  that 
certain  land  was  his  mU.  land  and  not  defendant's  lakheraj,  brought  a  suit 
for  khas  possession ;  it  w'as  held  that  the  defendant's  holding  either  as  a 
korfadur  (sub-lessee)  or  as  a  trespasser  gave  him  no  right  of  occupancy  under  section 
6,  Act  X  of  1859,  and  that  his  erection  of  a  mud-house  on  the  land  and  dwelling 
there  for  more  than  twelve  years  afforded  no  presumption  of  acquiescence  on  the  part 
of  the  plaintiff.  Mere  possession,  however,  of  a  permissive  character  and  without 
^ny  right  cannot  confer  a  right  of  occupancy — Meherali  Khan  v.  BamnUun  Sen^ 
21  W.  R.,  400  ;  Addoyta  Chum  Bey  v.  Feter  Doss,  17  W.  R.,  883  ;  Kabeel  Shaha 
V.  Badha  Kishen  Moulik,  16  W.  R.,  146.  A  raiyat  who  secretly  possesses  himself  of 
land  and  pays  no  rent  for  it  has  no  right  of  occupancy  in  that  land—  Qhoreeh  Mundle 
V.  Booban  Mohan  Sen,  2  W.  R.,  Act  X,  85  ;  Oholam  HyderY,  Poorno  Ohunder  Boy^ 
8  W.  R.,  Act  X,  147.  Possession  obtained  and  continued  by  fraud  is  not  possession 
within  the  meaning  of  this  section —  Bhoobunjoy  Acliarjee  v.  Bam  Narain  Ohowdry^ 
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9  W.  R.,  449  ;  and  mere  possession  in  the  capacity  of  a  servant  does  not  create  tbe 
right — Wooma  Moye  Burmon^a  v,  Bokoo  Beharay  13  W.  R.,  333.  In  Hurro 
Qobindo  Saha  r,  Bamrutun  Dey,  I.  L.  R.,  4  Cal.,  67,  Garth,  C.J.,  observed  :  "  We 
are  Very  much  disposed  to  think  that  if  the  defendants  held  by  a  service  tenare,  tbej 
could  not  acquire  a  right  of  occupancy ;  however  it  is  not  necessary  to  decide  that 
point  on  this  occasion."  In  the  same  way  a  person  occupying 
^^Mmdlemm  or  tenure-  merely  as  the  assignee  of  the  zemindar  and  cultivating  because 
of  the  opportunity  thus  afforded,  cannot  claim  the  benefit  of 
this  section— TTbowa  Nath  Tewariv.  Kundun  Tewari^  19  W.  R.,  177.  A  possession 
which  amounts  simply  to  a  moostagiri  right  to  collect  rents  from  raiyats  is  not  such  a 
possession  as  confers  a  right  of  occupancy — Lola  Ishur  Dutt  v.  Bhola  Ohotodry  and 
tfikirs^  17  W.  R.,  242.  The  cultivation  under  the  capacity  of  a  ticcadar  would  not  give 
him  a  right  of  occupancy — Bam  Surun  Sakoo  and  others  v.  Veryag  Makata,  25  W.  R., 
554  ;  Thomas  Savi  v.  Punchanun  Boy  andofhersj  25  W.  R.,  502  ;  compare  Mukundahl 
DM  V.  Orowdy,  17  W.  R..  274.  Persons  who  do  not  hold  land  as  raivats  or  in  any 
other  sense  than  as  middlemen  receiving  rents  from  the  actual  cultivators  are  not 
within  the  purview  of  this  section — Qopee  Mohun  Bov  v.  Sheeh  Ohunder  SeUj  1 
W.  R.,  68  ;  Hurish  Chunder  Eoondoo  y.  Alexander,  Marsh,  479.     An  onder-rdyat 

Under^aiyat  ^^^   ^®   ^^^  *  raiyat   nnder  section   4  and   clause   (3)     of 

'  section  5  cannot  be  a  settled  raiyat — Ketut  Gain  v.    Nadur 

Viftriy  6  W.  R.,  168  ;  Moulavi  Abdul  Jubhur  v.  Ealee  Charan  Dutt,  7  W.  R.,  81  ; 
Baran  Ohunder  Paul  v.  Mookta  Sundari  Ohowdrain,  1  B.  L.  R,,  A.  C,  81  ;  10 
W.  R.,  113;  If  a  Bumul  Sen  v.  Danesh  Sheikj  15  W.  H.,  469  ;  Unnopuma  Do98ee  v. 
Badha  Mohun  Paira,  19  W.  R.,  95 ;  Gilmore  v.  Surjbeasuri  Daisi,  W.  R.,  Sp.,  Act 
X,  72  ;  Rureehur  Mooketjiy.  Jadu  Nath  Ohoaey  7  W.  R,  114  ;  Ishen  Ohunder 
Ghois  V.  Hurish  Ohunder  Banerjee^  18  W.  R.,  19  ;  Kales  Kuto  Ohatterji  v. 
Bam  Ohum  Shaha,  9  W.  R.,  844.  The  nei7  section  seems  to  go  far  beyond  the 
old  law  ;  no  person  who  is  an  nnder-raiyat,  even  if  he  be  holding  under  an  occupancy 
raiyat,  or  a  raiyat  at  fixed  rates,  can  be  now  a  settled  raiyat.  This  is  virtually 
overriding  the  decision  of  Bamdhun  Khan  v.  Haradhun  Paramdniky  12  W.  R.,  404. 
In  that  case  Markby,  J.,  observed  :  "  Section  6  does  not  exclude  from  the  acquisition 
of  the  right  of  occupancy  those  persons  who  hold  from  raiyats,  but  only  those 
persons  who  hold  from  raiyats  themselves  having  no  right  of  occupancy."  The 
new  law,  however,  does  not  admit  an  under-raiyat  to  be  a  raiyat  at  all,  and  sections 
20  and  21  purport  to  confer  fixity  of  tenure  upon  raiyats  and  not  under-raiyats. 
A  eo-sharer,   by  holding  under  other  co-sharers,  cannot  acquire  any  right  of 

^-^.  occupancy — Baghubur  Tewari  v.     Biehne    Dutt    Dobe,  2 

arrangement  by  all  the  co-sharers,  who  pays  rent  for  his  right  of  occupancy^  i»  not  a 
nuyat  in  the  sense  contemplated  in  section  4,  Act  X — 4  W.  R.,  Act  X,  48  ;| 
AiUurjU  Sing  and  others  v.  Mr.  TV.  Fitz Patrick  and  another ^  11  W.  R.,  206. 
The  question  will,  however,  depend  upon  the  nature  (A  the  holding,  e,g,f  whether  he 
holds  as  a  co-sharer  or  as  a  raiyat.  Where  a  co-sharer  occupies  a  larger  portion  thai 
hiB  own  share  or  the  whole  estate,  by  renting  the  land  he  occupies  from  one  or  mor( 
of  his  oo-sharers,  he  may  be  sued  for  that  rent  under  Act  X  of  1859  by  the  persor 
or  persons  with  whom  he  engaged — Kalee  Persad  v.  Shah  Latafut  Hossein,  It 
W»  R.,  418*.  *'  The  question  as  to  whether  the  parties,"  observed  Jackson,  J.,  ii 
this  case,  "  were  landlord  and  tenant  or  not  is  a  question  of  fact.  I  am  no 
prepared  to  hold  that  in  no  case  can  a  co-sharer  in  an  estate  be  a  tenant  of  anothe 
€0-sharer.  I  understand  that  the  Judge  also  would  not  go  so  far  as  this.  Thei 
what  are  the  circumstances  which  would  establish  that  relationship.  The  Judg- 
says  '  attornment  or  otherwise.'  It  is  stated  in  this  suit  that  the  relationship  i 
established  by  the  acts  of  the  parties  ;  by  the  fact  that  each  co-sharer  paid  his  felloe 
eo-fiharer  directly  the  whole  amount  of  rent  due  to  him,  and  under  the  law  applicabl 
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only  to  landlords  and  tenants  brought  suits  for  rent  and  obtained  decrees  ;  and 
that  specially  the  defendant  in  this  euit,  when  in  exactly  the  same  position  as  the 
present  plaintiff,  stated  that  he  was  the  plaintiff's  landlord  and  sued  him  for  rent 
for  Innd  lield  by  the  plaintiff  as  farmer  of  the  defendant's  co-sharer  ;  and  I  think 
that  the  act  of  the  defendant  in  bringing  his  suit  was  a  virtual  admission  that 
as  regards  such  tenures  as  the  plaintiff  now  sues  to  recover  rent  upon,  the  parties 
stood  in  the  relationship  of  landlord  and  tenant.  The  Judge  was  tlierefore  wrong 
in  law  in  holding  that  it  was  no  evidence  of  the  fact.  There  is  evidence  in  the  case, 
both  oral  and  documentary,  that  the  different  co-sharers  do  recover  their  rents 
directly  from  each  other  according  to  their  shares.'*  The  same  view  has  been  adopted 
in  Gooroo  Prosunno  Boy  v.  Oobinda  Frosad  DosSf  1  W.  R.,  84.  The  mere  fact 
of  a  division  of  parent  estate,  however,  does  not  reduce  a  party  to  the  position  of  • 
raiyat  not  liable  to  ejectment — Lalit  Narain  Singy,  Oopal  Sing  andotherg,  9  W.  H., 
145.  A  butwara,  on  the  other  hand,  does  not  extinguish  the  rights  of  tenants, 
nor  does  the  fact  of  one  of  the  proprietors  being  the  tenant  destroy  his  tenant  right, 
because  another  has  had  the  land  allotted  as  part  of  his  share — Nathulal  Ohowdry 
and  others  v.  Sadatlal  and  others,  Sp.  W.  R.,  271.  A  holding  for  twelve  years 
under  one  of  several  co-proprietors  gives  a  right  of  occupancy  under  section  6,  Act  X  of 
1859,  provided  the  tenant  has  paid  rent  which  payment  he  may,  in  the  absence 
of  fraud,  make  to  any  one  of  the  co-proprietors  whom  he  choose — Mooktakeshi 
Da$i  and  others  v.  KoylOMh  Chunder  lUitier  and  others,  7  W.  R.,  493.  Compare 
Banee  Sarutsundari  Dehia  v.  Mr,  Charles  Binny  and  others,  25  W.  R.,  847  at  p. 
850  ;  L.  R.  6  I.  A.  168. 

For  the  purpose*  of  cultivation, — The  holding  must  be  as  we  have  said  as  a 
raiyat,  and  a  raiyat  is  primarily  a  person  who  has  acquired  a  right  to  hold 
land  for  the  purpose  of  cultivating  it  hy  himself,  or  by  members  of  his 
family,  or  by  hired  servants,  or  with  the  aid  of  partners  (section  5,  clause  2). 
If  then  a  person  holds  a  land  for  a  period  of  twelve  years  by  sub-letting  it  to 
Biaht  to  sub-let  Others,  or  partly  by  sub-letting  and   partly   by  cultivation, 

^  '  or  for  some  time  by    cultivation,  and  for  some  time  by 

sub-letting,  under  the  definition  of  section  20,  clause  1,  it  is  doubtful  if  he  could 
>  be  a  settled  raiyat,  and  hence  it  is  doubtful  too  if  he  could  acquire  a  right  of 
occupancy  under  section  21.  If,  however,  once  he  is  ripened  into  a  settled  raiyat 
by  cultivation  for  a  period  of  twelve  years,  does  he  cease  to  have  an  occupancy 
right  as  soon  as  he  sub-lets  his  land  to  an  under-raiyat  7  Clause  1  of  section  21 
seems  to  give  an  affirmative  answer  to  this  question.  "  Every  person,"  it  says, 
"  who  is  a  settled  raiyat  of  a  village  within  the  meaning  of  the  last  foregoing 
section,  shall  have  a  right  of  occupancy  in  all  land  for  tT^  time  being  held  by  him 
as  a  raiyat  in  that  village,  so  that  a  settled  raiyat  will  have  a  right  of  occupancy 
only  when  he  has  held  a  land  as  a  raiyat.  The  words  'for  the  time  being  held  as 
a  raiyat^  imply  that  when  a  settled  raiyat  ceases  to  hold  a  land  as  a  raiyat,  e.g.,  by 
sub-letting,  he  will  have  no  right  of  occupancy  in  the  land  held  by  him  for  the 
time  being.  We  are  not  aware  if  the  Legislature  meant  this  for  a  positive  check 
upon  sub-infeudation.  We  should  suppose,  however,  that  the  definition  of 
*  raiyat'  in  clause  2  of  section  6  is  not  intended  to  be  exhaustive.  We  must  have 
a  regard  for  local  custom  and  the  origin  of  the  tenancy  (clause  4  of  section  5). 
Sub-letting  again  may  be  consistent  with  the  position  of  a  cultivator.  In  Bam 
Mungul  Qhose  v.  Luckhy  Narain  8haha,  1  W.  R.,  70,  a  Division  Court  held  that 
the  mere  fact  that  one  who  holds  land  sub-lets  it  does  not  make  him  a  middleman, 
and  that  the  real  question  to  be  tried  was  whether  the  defendant  was  or  was  not 
a  raiyat  or  one  who  held  land  under  cultivation  by  himself  or  others  who  took 
from  him  under  his  supervision  as  a  superior  cultivator,  or  whether  he  was  a  middle- 
man because  he  really  did  not  cultivate  in  the  sense  of  section  6,  Act  X,  but  was 
\  general  lease-holder  or  speculator    in  land  rent."    This  role  was  adopted  m 
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£aroolal  Tiakur  v.  Luehmiput  Doogur^  7  W.  R.,  15.  The  definition,  liowever, 
given  in  clause  2  of  section  5  makes  this  point  more  clear.  If  the  holder  cultivates 
in  one  of  the  modes  described  in  this  clause  he  is  a  raiyat.  If,  on  the  contrary,  he 
severs  himself  entirely  from  the  cultivation  of  the  land  and  reduces  Himself  to  a 
mere  rent-receiver,  he  is  a  middleman.  The  old  section  ran  as  follows  :  "  But 
this  rule  does  not  apply  to  khamar,  neej-jote,  or  seer  land,  belonging  to  the 
proprietor  of  the  estate  or  tenure  and  let  by  him  on  lease  for  a  term,  or  year  by 
year,  nor  (a*  respects  the  actunl  cultivator)  to  lands  sub-let  for  a  term,  or  year  b^ 
year,  by  a  raiyat  having  a  right  of  occupancy.*^  Hence  in  Kaili  Kishore  Chatterji 
V.  £am  Ohuran  Shah  and  others,  9  W.  R.,  344,  Jackson,  J.,  observed  :  *•  Section  6, 
Act  X  of  1859,  distinctly  alludes  to  the  circumstance  of  a  raiyat  with  right  of 
occupancy  sub-letting  his  land,  and  does  not  declare  that  such  raiyat  thereby  loses 
his  right,  but  that  the  sub-lessee  thereby  gains  no  right.  It  is  very  common  all 
over  the  country  for  raiyats  who  have  rights  of  occupancy  to  sub-let  in  the  bazar  ; 
but  that  gives  the  zemindar  no  rij^ht  to  dispossess  the  raiyat  with  right  of  occupancy 
as  the  zemindar  here  has  done.'*  That  portion  of  the  law  upon  which  this  decision  is 
based  has  not  been  re-enacted — Vide,  however,  section  85  and  section  178,  sub-section 
(3)  clause  (e)  of  the  Act.  The  above  decision  was  followed  in  J  ameer  Gazi  and  another 
T.  Ouriai  Mundle  and  other's,  12  W.  R.,  110.  But  Narendra  Narain  Boy  v.  Ishan 
Chunder  Sen,  (F.  B.)  22  W.  R.,  22,  in  which  it  has  been  held  that  when  an 
occupancy  raiyat  sells  his  holding,  his  right  of  occupancy  ceases.  In  Bibi  Sohodwa  j 
and  others  v.  Smith,  12  B.  L.  R.,  82  ;  20  W.  R.,  139,  S.  C,  Phear,  J.,  said  : 
**  I  cannot  extend  the  mere  right  of  occupancy  beyond  the  right,  on  the  part  of 
the  person  entitled  to  it,  to  occupy  and  till  the  soil,  either  by  himself,  or  his  servants  j 
or  by  his  lessees  or  licensees,  i.e.,  at  the  furthest,  by  persons  who  are  in  some 
degree  subordinate  to  him  and  under  his  control,  throughout  the  whde  time 
of  possession.  Vide  on  this  point  notes  headed  ^JJ'het  of  a  transfer  of  holding 
iff  an  occupancy  raiyat  under  section  23,  In  Dumri  Sheik  v.  Bishessur  Lai, 
18  W,  R.,  291,  it  was  even  held  that  an  occupancy  raiyat  can  grant  a  mo*Mr<ir* 
--,  lease  without  the  consent  of    his  landlord,   but  such  lease 

Q  urart  (ease.  j^  ^^^^  binding  between  him   and   the-  lessee,    and  if    the 

landlord  is  not  thereby  deprived  of  any  legal  right  which  he  possesses,  and  if 
he  dispossesses  the  lessee  without  the  assistance  of  the  law,  he  is  guilty  of  trespass. 
Leaving  aside  the  question  of  sub-letting,  it  follows  from  the  definition  of 
'  raiyat'  thiat  the  land  must  be  used  for  agricultural  purposes,  otherwise  no  right 
Fbr     rieultu*  ^^    occupancy  is  acquired.     Tnus  it  was  held  that  a  tenant 

'V        «»'•*•  who  had  obtained  a  plot  of    ground   for  building  a  house 

obtained  no  right  of  occupancy  in  the  land.  **  The  occupation,"  said  Phear,  J., 
**  intended  to  be  protected  by  this  section  (section  6,  Act  X),  is  occupation  of  land  , 
considered  as  the  subject  of  agricultural  or  horticultural  cultivation,  and  used  for 
the  purposes  incidental  thereto,  such  as  for  the  site  of  the  homestead  the 
raiyat  or  mali's  dwelling-house  and  so  on.  I  do  not  think  that  it  includes 
occupation,  the  main  object  of  which  is  the  dwelling-house  itself,  and  where 
the  cultivation  of  the  soil,  if  any  there  be,  is  entirely  subordinate  to  that. 
I  had  occasion  in  the  case  of  Khellut  Ohunder  Qhose  v.  Amirto,  reported  in 
the  first  volume  of  the  Indian  Jurist,  New  Series,  426,  to  consider  the  matter 
very  fully,  and  I  see  no  reason  now  to  alter  the  opinion  which  I  then  expressed— 
Kalee  Kishen  Biswas  v.  Sreemati  JanH  and  others,  8  W.  R.,  250.  Similarly  no 
right  of  occupancy  is  acquired  in  land  used  for  the  erection  of  a  school  or  a  church — 
Banes  Shornomayi  v.  Blumhardt,  9  W.  R.,552.  In  Koylash  Chunder  BoyV.  Beeralal 
Seal,  10  W.  R.,  403,  the  High  Court  found  that  the  land  which  was  originally 
taken  for  horticultural  cultivation  being  large  in  quantity  (60  beeghas  15  cottas) 
cannot  now  be  considered  as  entirely  subordinate  to  the  house  which  was  erected 
on  it,  and  that  therefore  Act  X  will  apply.     But  where  a  tenant  who  was  a  breeder 
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of  horses,  had  occupied  land  for  grazing,  it  was  held  that  he  acquired  a  right  of 
occupancj  in  it — Fitzpatrick  v.  Wallace^  11  W.  R.,  231.  This  will  now  follow 
from  the  explanation  of  clause  2  of  section  5  which  defines  a  raiyat.  That  expla- 
nation ru^s  to  the  following  effect  :  "  Wh^re  the  tenant  of  a  land  has  the  right  to 
bring  it  under  cultivation,  he  shall  be  deemed  to  have  acquired  a  right  to  hold  it  for 
the  purpose  of  cultivation,  notwithstanding  that  he  uses  it  for  the  purpose  of  gather- 
ing the  produce  of  it  or  of  grazing  cattle  on  it.''  So  that  a  raiyat  will  now  acquire 
a  right  of  occupancy  in  a  threshing  field  or  pasture.  Act  X  was  not  intended 
to  apply  to  any  land,  except  land  of  which  tne  main  object  was  cultivation— JBam- 
dhan  Khan  v.  Haradhan  Paramanik  and  others,  12  W.  R ,  404.  In  the  matter 
of  Bromo  Moyee  Beway  petitioner,  14  W.  R.,  252,  the  Judges  differed  in  opinion* 
"  I  have  frequently  held,"  observed  Jackson,  J.,  "  that  the  provisions  of  Act  X 
of  1859  did  not  apply  to  suits  of  that  description,  the  land  being  occupied  for 
the  purposes  of  building,  and  not  agriculturally  or  in  the  neighbourhood  of  lands 
occupied  agriculturally."  "  I  see  nothing  in  the  Act,"  said  Mitter,  J.,  "to  justify 
any  distinction  between  suits  for  arrears  of  rent  on  account  of  land  used  for 
agricultural  purposes,  and  suits  for  arrears  of  rent  on  account  of  land  used 
for  other  purposes."  L.  S.  Jackson,  J.'s  opinion  prevailed.  Compare  Madun 
Mohan  Biswas  v.  Stalkart,  17  W.  U.,  441  ;  Kalee  Mohan  Ohatterji  v.  Kalee 
Efisto  Roffy  11  W.  R.,  183  ;  Church  v.  Ram  Toonoo  6haha,  11  W.  R.,  547  ; 
Eani  Doorga  Sundari  v,  Bibi  Omerunessa,  17  W.  R.,  151.  Per  contra  it  has 
been  held  that  a  suit  could  be  brought  under  Act  X  for  arrears  of  rent  due  on 
account  of  land  used  for  building  purposes — Braja  Nath  Kundu  v.  Qopee  Naih 
8haha,  17  W.  R  ,  183  ;  Wahon  S[  Co.  v.  Qohindo  Chundra  Mazumdar^  Sp  W.  R., 
(Act  X),  46  ;  Sheik  Nasirali  v.  Saduiali,  Id.,  102  ;  Bipro  Das  De  v.  Wollen,  1 
W.  R.,  223 ;  Tarini  Prosad  Qhose  v.  Benaal  L  Company,  2  W.  R.,  (Act  X),  9  ; 
Mathoora  Nath  Kundoo  v.  Camphelly  15  W.  R.,  463.  The  whole  question  was, 
however,  settled  by  the  Full  Bench  decision  in  Ranee  Durga  Sundari  v.  Bibi 
Omedunnesa,  18  W.  R.,  235.  The  new  Act  has  adopted  the  view  of  the  Full 
Bench  decision,  and  has  taken  particular  care  to  lay  down  that  a  settled  raiyat  must 
be  a  cultivator,  and  must  hold  his  land  for  the  purpose  of  cultivation.  The  right 
of  occupancy  acquired  by  a  cultivator  under  Act  X  of  1859,  or  Act  VIII  (B.C.) 
of  1869,  is  however  as  applicable  to  that  portion  of  the  land  which  is  used  for  habit- 
ation as  for  that  portion  which  is  cultivated.  In'  Mohesh  Chunder  Oungapadh^a 
and  others  v.  Bisho  Naih  Doss  and  others,  24  W.  R.,  402,  Markby,  J.,  observed  : 
*•  I  do  not  think  it  necessary  to  go  through  all  the  cases  which  have  been  referred  to, 
but  I  think  it  desirable  to  refer  to  what  I  believe  is  the  earliest  case  upon  the  subject, 
namely,  the  decision  in  8  Weekly  Reporter,  p.  250.  There  the  land  in  respect  of 
which  the  right  of  occupancy  was  claimed  was  a  piece  of  land  let  to  a  widow  for  the 
construction  of  a  basha  bari.  Mr.  Justice  Phear  was  of  opinion  that  Act  X  of 
1859  was  not  applicable  to  land  let  for  such  a  purpose.  In  that  judgment,  Mr. 
Justice  Bayley  concurred  ;  but  he  is  particularly  careful  to  point  out  that  that  deci- 
sion would  not  apply  to  bastoo  lands  such  as  might  be  met  with  in  an  ordinary 
cultivator's  holding,  thereby  clearly  showing  that,  in  the  opinion  of  Mr.  Justice 
Bayley,  bastoo  lands  in  an  ordinary  cultivator's  holding  would  be  the  subject  of 
provisions  of  Act  X  of  1859,  and  now  of  Act  VIII  of  1869  (B.C.).  I  am  not  aware 
that  that  opinion  has  been  dissented  from  in  any  other  case.  It  certainly  would  be 
a  matter,  I  think,  of  some  surprise  if  a  raiyat  with  an  ordinary  holding,  and  having 
built  his  house  upon  a  portion  of  it,  were  to  find  that,  although  he  had  a  right  of 
occupancy  as  to  the  culturable  land,  he  had  not  a  right  of  occupancy  as  to  the  rest. 
Both  the  Courts  below  have  held  that  the  land  occupied  for  dwelling  purposes  by 
the  cultivator  is  protected  in  the  same  way  as  the  remainder  of  the  tenure,  and  I 
t^think  in  so  deciding  those  Courts  have  acted  entirely  in  accordance  with  the  law." 
This  view  it  seems  will  obtain  under  the  new  Act,   because   though  the   definition  of 


Digitized  by  V^OOQIC 


BMC.   aUL]  THE  RENT  LAW  OF  BENGAL.  108 

•  raiyat'  does  not  save  his  habitation,  sub-clause  (/)  of  clause  (2)  of  section  76  makes 
the  erection  of  a  dwelling  house  by  the  raiyat  to  be  an  improvement.  Indeed  it 
appears  to  me  that  sections  20  and  21  should  be  read  with  sections  76  and  77  and  79 
ot  the  Act,  so  that  the  improvements  mentioned  in  sections  76  and  79  wo^d  be  no 
bar  to  the  retention  or  acquisition  of  the  status  of  a  settled  or  occupancy  raiyat. 
Where  the  rent  for  hoBtoo  land  was  paid  by  the  ndyats  to  their  landlords  separately 
from  the  rent  paid  for  the  cultivated  lands,  but  the  tenure  of  the  hastoo  lands  was  a 
raiyatwari  tenure,  it  was  held  that  as  a  matter  of  law,  the  distinction  in  the  mode 
of  paying  rent  did  not  exclude  those  lands  from  the  operation  of  Act  X  of  1859  or 
Act  VIII  (B.C.)  of  1869—^.  8.  N.  Pogo$e  and  another  v.  Eoioo  Dhopee,  22 
W.  R.,  511,  per  Markby,  J.  Similarly  it  has  been  held  that  hattoo  land  upon  which 
the  raiyat's  house  is  built,  does  not  fall  within  the  definition  of  land  for  building 
pvffpoBea-^Naimaiha  Jowardar  v.  8eott  Mancri^y  8  B.  L.  B.,  A.  C,  283  ;  12 
W.  R.,  140.  A  landlord  who  allows  his  tenant  to  invest  capital  in  erecting  buildings 
on  land  let  for  cultivation,  and  raises  no  objection  for  a  considerable  number  of  years, 
will  not  be  allowed  to  disturb  the  heading.  The  fact  of  the  building  having  been 
allowed  to  remain  is /Wm^^itf  proof  that  the  land  was  let  for  building  purposes'-* 
Brcj<^  Nath  Chowdty  v.  Steuart,  8  B.  L.  R.,  App.,  51  ;  16  W.  R.,  216. 

A  raiyat  who  relies  upon  a  right  of  occupancy  must  be  taken  as  admitting 
that  the  letting  was  of  such  a  character  as  is  contemplated  by  Act  VIII  of  1869 
fB.C.)  which  applies  only  to  agricultural  holdings.  Where  land  was  let  on  the 
imderstanding  that  it  was  to  be  used  for  cultivation,  the  fact  that  the  raiyat  has 
acquired  a  right  of  occupancy  does  not  alter  any  of  the  terms  of  the  letting,  except 
the  conditions  (if  any)  fixing  a  term  for  the  tenancy.  The  statutory  right 
of  occupancy  cannot  be  extended  so  as  to  make  it  include  complete  dominion 
over  the  land  subject  only  to  the  payment  of  a  rent  liable  to  be  enhanced  on 
certain  conditions.  The  landlord  is  still  entiUed  to  insist  that  the  land  shall  be 
used  for  the  purposes  for  which  it  was  granted  ;  and  although  a  liberal  construc- 
tion may  be  adopted,  it  cannot  extend  to  a  complete  change  in  the  mode  of 
enjoyment — Bahoo  Lai  8ahoo  v.  Deonarain  Sina  and  otherij  1  C.  L.  R.,  294  ; 
I.  L.  R.,  3  Gal.,  781.  This  case  was  distinguished  in  Prosunno  Kumar  Chatter- 
ji  T.  Jugunnath  Bjfsahy  10  0.  L.  R.,  25,  and  it  was  held  that  where  land  has,  with 
the  consent  of  the  landlord,  ceased  to  be  agricultural,  and  the  tenant  has  since  built 
a  homestead,  or  used  part  of  il  for  tanks  or  gardens,  the  nature  of  the  tenure  is 
not  thereby  changed,  nor  is  the  tenant  thereby  deprived  of  any  right  of  occupancy 
which  he  might  have  acquired. 

An  indigo-concern  or  firm  has  no  corporate  or  legal  existence,  so  far  as 
xr«-.  ^  •4  7-/-  the  question  of  a  right  of  occupancy  is  concerned,  which  can 
^  only    be    recognized    in  particular  individuals — Cannan   v.. 

Koylaeh  Chunder  Bai  Chowdry,  25  W.  R.,  117  ;  Bat  Kumal  Dasi  v.  J.  W,  Laidlay 
and  others,  I.  L.  R.,  4  Cal.,  957.  Jackson,  J.,  observed  in  this  case  :  **It  appears 
to  me  that  in  point  of  fact  to  apply  the  terms  of  section  6  to  a  holding  such 
as  the  present,  would  be  to  extend  the  meaning  of  section  6  to  a  most  inordinate 
and  dangerous  degree.  It  is  no  doubt  the  case  that  when  a  raiyat  holds  land 
which  he  may  cultivate,  the  circumstance  that  he  has  sub-let  that  land  to  an  under- 
tenant does  not  deprive  him  of  the  right  of  occupancy,  or  prevent  such  a  right 
growing  up.  But  the  case  is  altogether  different  when  the  tenure  is  of  such  a 
nature  that  it  could  not  be  within  the  means  of  occupancy  or  cultivation  of  a 
particular  raiyat,  and  here  the  fact  is  that  there  is  no  particular  individual  raiyat. 
Here  is  an  association  of  persons  constituting  a  firm  who  have  a  large  capital, 
and  who  devote  their  energy  to  the  improvement  of  the  soil  for  the  benefit  of  the 
country  and  also  for  their  own  benefit,  and  in  respect  of  such  a  body,  there  is 
also  an  authority  directly  bearing  on  the  case.  In  the  case  of  Oanmtn  v. 
Kojflaeh  Chunder  Boy  Chowdry,  25  W.  K.,  117,  decided  by  Mr,  Justice  Macpherson- 
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and  my  tnrother  Morris,  it  was  expressly  held  that  the  Agra  Bank,  as  the  represen- 
tative of  an  indigo  concern  or  firm,  coald  not  be  regarded  as  entitled  to  plead  a 
right  of  occupancy.  They  said, — *  an  indigo  concern  or  firm  has  no  corporate  or 
legal  ezi||bence  which  we  can  recognize  in  a  suit  like  this.  So  far  as  the 
question  of  a  right  of  occapancy  is  concerned,  all  that  we  can  look  at  is  occapancy 
by  particular  individuals  ;  and  as  far  as  such  occupation  of  this  land  goes,  the 
present  appeal  fails,'  In  those  observations  we  concur,  and  it  would  be  impossible^ 
we  think,  to  hold  that  a  firm  or  partnership  could  take  the  grant  of  land  ftnd  by 
arrangement  among  themselves,  continuing  for  a  series  of  years  by  changes  in  the 
partnership,  hand  over  the  land  from  one  person  to  another  under  the  guise  of 
a  right  of  occupancy.  What  the  firm  of  Uobert,  Watson  So  Co.  took  from  the 
zemindars  in  this  case  was  not  a  raiyat*s  tenure  for  the  purpose  of  ordinary 
agricultural  use.  It  was  a  tract  of  land  amounting  to  an  ^tate  to  be  worked  by 
them  by  means  of  capital  for  the  purpose  of  carrying  out  a  particular  speculation. 
It  appears  to  me  that  neither  the  terms  of  Act  X  of  1859,  nor  of  Bengal  Act 
VIII  of  1869,  contemplate  the  right  of  occupancy  growing  up  in  such  a  case  as  this*" 
The  definition  of  '  raiyat'  in  section  5  has  made  this  point  clear. 

The  definition  of  the  word  '  raiyat '  as  given  in  section  $  does  not  include  a 
necessary  element  of  payment  of  rent.  To  hold  for  the  purpose  of  cultivation  is 
sufficient  to  make  a  person  a  raiyat,  thoc^h  his  interest  must  be  a  subordinate  interest 
to  the  superior  holder.  Hence,  whether  a  raiyat  pays  rent  in  kind  or  cash  he  acquires 
T»%  ^t  '  ^  i.t  *  right  of  occupancy  by  12  years'  possession.  Therefore  it  has 
olit^l^r  ^^  ^^^^  *^**  ordinarily  a  holding  under  a  hhagdhari  tenure 

(«.^.,  <irhere  the  rent  consists  of  a  portion  of  the  produce) 
would  establish  a  right  of  occupancy  under  section  6,  Act  X  of  1859< — Hurrehur 
Muhmji  y.  Biii«9sur  Banerji  and  others^  6  W.  E.,  (Act  X),  17.  So  a  bhaoli  tenure 
may  be  a  goozutta  tenure,  and  a  raiyat  who  pays  rent  in  kind  and  is  in  possession 
of  or  cultivates  land  for  a  period  of  twelve  years  has  a  right  of  occupancy  in 
the  land  so  held  or  cultivated  by  him,  so  long  as  he  pays  the  rent  in  kind  for  the 
same — Juito  Moar  v.  AJusit.  BasmuU  Eooer  and  olherSy  15  W.  R.,  479. 
It  is  not  essential  to  the  acquisition    of     occupancy    rights    that    the     raiyat 

should  have  paid  rent  in  respect  of  the  land.     It  is  sufficient^ 

PaymsfU  of  reiU  not    under  section   6   of  Act   VIII  of    1869    (B.C.),  that  the 

If^T'ocmp^^'H^M    ^^^?^  claiming  to  have  Acquired  such  rights  should  have 

'htUforiUret^tionf        cultivated     or  occupied   the    land   for  a  period  of    twelve 

years,  and  should  be  a  raiyat — Narain  Roy  and  others  y. 
Opnit  Misier  and  others^  11  C.  L.  R,,  417*  After  reciting  section  6,  Mitter,  J,, 
observed  :  *'  It.  is  clear  from  the  language  of  the  section  that  for  the  acquiring  of 
.the  right  of  occupancy  two  conditions  are  only  necessary,  viz.^  (1)  the  cultivation  or 
holding  of  land  for  12  years,  and  (2)  that  the  person  holding  or  cultivating  should  be 
a  raiyat.  No  doubt  in  many  cases  the  fact  of  non-payment  of  rent  would  be  a  valid 
ground  for  holding  that  the  land  was  held  by  a  person  not  as  a  raiyat  but  as  a  tres- 
passer. But  where  notwithstanding  non-payment  of  rent  the  holding  or  cultivation 
as  a  raiyat  is  established  for  12  years,  the  essential  conditions  of  the  section  are  ful- 
filled. The  Moonsiff  was  of  opinion  that  the  words  ^'  so  long  as  he  pays  the  rent  pay- 
able on  account  of  the  same"  show  that  the  payment  of  the  rent  is  an  essential 
'requisite  for  the  acquiring  of  the  right  of  -occupancy.  But  he  is  mistaken  ia 
this,  because  the  section  says  that  K  raiyat,  &c.,  shall  have  a  right  of  occupancy 
so  long  as  he  pays  rent,  &c.,  t.0.,  a  raiyat  who  fulfils  the  two  conditions  mentioned 
above  shall  have  a  right  to  occupy  the  land  (which  means  he  cannot  be  evicted 
against  his  will)  so  long  as  he  pays  rent,  &c.  Therefore  the  acquiring  of  a  right 
off  occupancy  is  dependent  only  upon  the  two  conditions  mentioned  above,  but  the 
maintaining  of  it  is  further  dependent  upon  another  condtion,  viz.y  payment 
of  rent.    It  was  contended  that  it  would  be  anomalous  to  hold  thut,  although 
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•  right  of  oocupanqy  may  be  acquired  by  a  rai'yat  who  has  not  paid  any  rent, 
yet  the  moment  it  is  acquired  it  would  be  extinguished  if  the  payment  of  the  rent 
be  withheld.  But  reading  section  6  along  with  sections  22  and  52  of  tllB  Rent 
Act,  it  would  appear  that  the  construction  we  adopt  is  not  open  to  this  objection. 
Ko  doubt  non-payment  of  rent  works  as  a  forfeiture  of  the  rights  of  occupancy  and 
renders  a  raiyat,  whether  he  has  a  rfght  of  occupancy  or  not,  liable  to  be  ericted 
(see  section  22).  But  a  raiyat  having  a  right  of  occupancy  cannot  be  evicted, 
otherwise  than  in  execution  of  a  decree  or  order  under  the  provisions  of  the  Rent 
Act.  Therefore  before  a  landlord  can  really  reap  the  benefit  of  the  forfeiture  of 
a  right  of  occupancy  incurred  by  non-payment  of  rent,  he  must  bring  a  suit  to 
eject  the  raiyat,  and  whenever  such  a  suit  will  be  brought,  the  raiyat  will  have 
ine  power  to  prevent  the  forfeiture  by  paying  the  arrears  of  rent  under  the  provi- 
sions of  section  52.  In  this  respect  section  52  makes  no  difference  between  an 
occupant  and  a  non-occupant  raiyat.  Both  have  the  same  privilege  of  prevent* 
ing  eviction  by  the  payment  of  the  arrears  of  rent  within  a  certain  time." 

But  the  mere  omission  to  pay  rent  for  five  years  does  not,  of  itself,  amount  to 
forfeiture  of  a  raiyat's  right  of  occupancy,  and  will  not  be  sufficient  to  sustain  an 
action  by  the  landlord  for  the  recovery  of  the  raiyats'  holding — Mufyatulla  v. 
NoorzdhaHy  I.  L.  R.,  9  Cal.,  806  ;  Brojmdra  Kumar  Roy  Okowdfy  V.  Bung^ 
Ckunder  Mundle,  12  C.  L.,  R.,  389. 

Where  however  a  tenant  having  a  right  of  occupancy  abandons  his  holding  and 
ceases  to  pay  rent  for  five  years,  it  is  not  a  right  construction  of  section  22  of 
Bengal  Act  YIII  of  1869,  to  say  that  the  landlord  ntay  not  put  another  tenant 
into  possession  without  the  formality  of  a  suit.  Section  6  of  Bengal  Act  YIII  of  1869 
expressly  limits  the  duration  of  occupancy  right  by  the  words  "  so  long  as  he  pays 
the  rent  payable  on  account  of  the  same,"  and  distinct  abandonment  and  cessation 
to  pay  rent  disentitle  the  tenant  from  enforcing  the  rights  which  he  may  have 
previously  enjoyed— ^o/am  AH  MunM  v.  Qolap  Sundari  Dati,  I«  L.  R.,  8  Cal., 
612. 

Where  land  held  by  tenants  with  rights  of  occupancy  was  completdy  sub* 
merged  for  a  number  of  years,  and  during  the  period  of  such  submersion,  no 
rent  was  naid  by  the  tenants  ^ir<9/i,  that  the  tenants  had,  by  non-payment  of 
rent  duriilg  the  period  of  subnierdon,  forfeited  their  rights  of  occupancy — Hem 
Sath  Duit  and  another  v.  Ashguf'  Sardar  and  others,  I.  L    R.,  4  Cal.,  894. 

A  possession  which  amounts  simply  to  a  mooBtagiri  right  to  collect  rents  from 
7v^/.«  «     /    -^  raiyats  is  not  such  a  possession  as  confers  a  right  of  occupancy 

pHeZjl!^^^^  -LaUa    Ishur    Dutt  v,    Bh^ka   Ohowdry  and  others,  17 

W.  R.,  242.  A  ticcadar  occupying  land  merely  as  the  assignee 
of  the  zemindar,  and  cultivating  because  of  the  opportunity  thus  afforded,  cannot, 
under  color  of  that  character,  claim  the  right  of  occupancy  under  section  6,  Act  X— . 
Wooma  Hath  Tewarir.  Koondon  Tewari  and  others,  19  W.  R.,  177.  A  ticca  lease 
oannot  confer  a  right  of  occupancy,  and  the  ticcadar  is  bound  to  restore  his  holding 
to  the  zemindar  in  the  condition  in  which  he  got  it  when  his  lease  is  over— i2am«art»it 
Sahoo  and  Junki  Sahoo  for  self  and  guardian  of  Bam  Kalwan  Sahoo,  Ramphul 
Mahaton  and  Qunga  BUhen  Bawat  v.  Veryag  Mahaton,  25  W.  R.,  554. 

Where  a  person  held  raivati  lands  alternately  as  cultivator  and  farmer*  for 
about  50  years — ff^/i  that  his  cultivation  for  broken  periods  would  not  deprive 
bim  of  his  right  of  occupancy  under  section  6,  Act  X,  and  that  the  doctrine  of 
merger  did  not  apply  to  such  cases — Mokundilal  Doobe  v.  Z.  O.  Orotedy  and 
d<A«rf,  17  W.  R,  274  ;  8  B.  L.  R.,  Ap.,  95.  Where  a  person  holding  some 
land  at  first  as  a  raiyat,  subsequently  obtained  a  farming  lease  of  it,  and  thus 
became  assignee  of  the  landlord's  interests,  and  took  advantage  of  his  position 
io  allow  himself  to  acquire  a  right  of  occupancy  as  a  raiyat ;  held  that  the  pro- 
pri6t(Mron  the  tmiination  of  the  farming  lease,  waa  entKied  to  have  the  land 
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back  free  of  all  encumbrances.  Although  the  doctrine  of  merger  does  not  hold  in  this 
conntry,  and  the  same  person  may  hold  a  piece  of  land  both  as  raiyat  and  farmer 
distinct,  yet,  as  the  raiyat's  occupation  is  a  possession  adyerse  to  that  of  the 
landlord,  it  follows  that  in  any  case  in  which  in  consequence  of  the  two  interests 
being  held  by  the  same  person,  the  landlord's  will  and  restraining  power  as 
against  the  tenant  are  in  abeyance,  the  raiyat's  right  is  also  so  far  in  abeyance 
that  it  cannot  undergo  any  change  until  the  landlord's  rights  are  released  from  the 
custody  of  the  tenant.  Where  a  raiyati  interest  co>exists  with  a  farming  title,  the 
raiyati  interest  must  remain  unchanged  in  character  during  the  currency  of  the 
farming  lease — Thomas  8avi  t.  Panchanun  Roy  and  other $^  25  W.  E.,  503. 

In  a  suit  by  the  purchaser  in  1878  at  a  Goyemment  reyenue  sale  against  the 
former  proprietor  for  possession  of  the  land  sold,  the  defendant  alleged  that  his 
predecessors  in  title  purchased  the  land  from  Goyemment  in  1861,  and  that  he 
and  his  predecessors  in  title  held  it  till  1878,  but  that  his  predecessors  in  title,  in 
addition  to  holding  an  absolute  gvja$iadari  right,  had  been  in  possession  as. 
occupancy  raiyats  since  1268.  Held  (1)  that  the  defendant  was  not  entitled  to 
daim  occupancy  rights  through  his  predecessors  in  title  as  he  had  not  inherited 
from  them,  and  (2)  that  during  the  period  he  held  possession  as  proprietor  the  power, 
to  acquire  a  right  of  occupancy  under  section  6  of  Act  VIII  of  1869  (B.C.)  was. 
in  abeyance — Lai  Bahadur  Singh  and  others  y.  U.  Solano  and  another^  12  G.  L.  R., 
559  ;  I.  L.  R„  10  Cal.,  45.  The  judgment  in  this  cage  runs  thus ;  **  In  an  unreport- 
er<»5«,  'ffiS.y  Regular  Appiftl  iSo.  ISS  of  lii77,'"decided  on  the  iSBlh  February. 
ISl^^^Eishen  Prasad  Siirgh  y.  Bajah  Radha  Persad  Singhy  Garth,  O.J.,  with 
reference  to  the  contention  put  forward  in  that  case,  viz.,  that  one  of  the  parties  was 
entitled  to  a  right  of  occupancy  as  he  had  held  the  lands  in  suit  in  that  case  in  the 
double  capacity  of  a  raiyat  and  as  proprietor,  said  :  *•  But  we  think  that  this  yiew  is 
contrary  both  to  the  letter  and  spirit  of  the  Rent  Law.  A  man  cannot  occupy 
jkhe  double  character  of  landlord  and  raiyat,  or  make  a  pretence  of  paying  rent  to 
himself  for  the  purpose  of  acquiring  an  occupancy  right  against  other  people.* 
It  was  held  in  that  case  that  under  the  circumstances  no  right  of  occupancy  could 
be  acquired.  The  Chief  Justice  was  of  opinion  that  a  raiyati  holding  would  merge 
in  the  proprietory  interest  after  the  purchase  of  the  latter.  It  is  not  necessary 
for. us  to  express  any  opinion  upon  this  question,  ris;.,  whether  a  raiyati  interest 
merges  and  becomes  extinguished  as  soon  as  the  raiyat  purchases  the  estate  in.  which 
the  raiyati  holding  is  situated,  but  the  learned  Chief  Justice  held  in  this  case  for  the 
reasons  giyen  in  his  judgment  that  the  raiyats  could  not  acquire  a  right  of  occupancy 
under  the  circumstances  set  forth  aboye.  In  the  case  of  Savi  y.  Panchanan  Bog^ 
25  W.  R.,  508,  it  was  held  that,  although  a  raiyati  right  would  not  merge, 
still  it  would  remain  in  abeyance  so  long  as  the  raiyat  would  be  in  possession  of  the 
estate  in  another  capacity. .  Mr.  Justice  Ainslie,  who  deliyered  the  judgment  in 
that  case,  was  also  one  of  the  Judges  in  another  case  reported  in  17  W.  R.,  274. 
That  case  was  decided  By  Mr.  Justice  Loch  and  Mr.  Justice  Ainslie.  At  first 
sight  it  would  appear  that  that  case  was  inconsistent  with  the  decision  of  the 
learned  Chief  Justice  referred  to  aboye,  but  the  explanation  that  Mr.  Justice 
Ainslie  gaye  of  his  yiews  upon' the  subject  in  the  latter  case  of  Savi  y.  Panchanaat 
Boy;'  goes  to  show  that  so  far  as  the  actual  decision  of  the  subject  is  concerned, 
there  is  no  inconsistency  between  the  decision  in  17  W.  R.,  274,  and  the  unreported 
oase  cited  aboye.  Both  in  the  cases  reported  in  17  W.  R.,  174,  and  25  W.  R., 
508,  the  Judges  held  that,  though  the  raiyati  interest  did  not  merge,  yet  so  long 
as  the  raiyat  remained  in  possession  of  the  land  in  a  double  capacity,  t.d.,  as 
landlord  and  as  raiyat,  he  could  not  acquire  a  right  of  occupancy  under  section  6 
of  Act  VIII  of  1869  (B.C),  In  this  yiew  we  entirely  concur.  Section  6  proyides 
that  cultiyation  or  holding  for  a  period  of  twelye  years  confers  upon  a  raiyat  a  right 
•     doccupaucyi  .1.0,1  a  right  to  remain  upon  the  land  against  the  will  of  the  landlord*- 
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^hia  riglit  of  occupancy  must,  therefore,  be  acqiiired  against  somebody,  and  if  i^he 

raiyat  is  in  possession   of  the  land  in  a  doable  capacity  both  as  a  raiyat  and  as  a 

nudik,  it  is  aknost  impossible  to  conceiye  how  he  can  under  these  circdbistances 

acquire   a  right  of  occupancy  against  himself.     Therefoie  a  reasonable  view  of  the 

law  is,  that  during  the  time  a  raiyat  remains  in  possession   of  the  land  in  such 

double  capacity,  the  operation  of  the  acquisition  of  the  right  of  tenancy  remains 

in  abeyance.'' — Bw  Mitter  and  Wilkinson,  J. J.     For  a  fuller  judgment  of  the  cases, 

reported  in  25  W.  B.,  503  and  17  W.  R.,  27^,  vide  notes  under  section  22,  potU 

A  raiyat  occupying  and  cultiyating  land  for  more  than  twelve  years  under  a 

landlord  who  has  no  title  to  the  land,  nevertheless  acquires 

A  right  of  oeovpaney    |^  ^ jgjj^  qI  occupancy.     The  right  is  one  which  is  not  conferred 

^^^*  raiyat  from  the  mere  circumstance  of  cultivating  the  land 

for  twelve  years  or  upwards  and  paying  rent  due  thereon — Zoolfan  Bibi  v.  Eadkika 
Prosunno  Chunder,  1.  L.  E.,  8  Gal.,  56u ;    8ifud  Amer  Roisein  v.  8heo  Suhae^ 
19  W.  R.,  383  ;  BandU  ^heo  Frokash  Misser  Y.Bam  Sahai  8in^,  8  B.  L.  R.,  165. 
For  a  period  of  twelve  yeare  oontinuoudy^  Sfe. — This  section  has  a  retrospective 
operation.     So  under  Act  X  of  1859,  it  was  held  that  the   Legislature  intended 
that  a  holding  for  twelve  years,  whether    wholly  before    or  wholly    after,    or 
partly  before  and  partly  after  the  passing  of  Act  X  of  1859,  should  entitle  a  raiyat 
to  a  right  of  occupancy — Thakurani  JJoii  v.  Biehesiur  Mukerji,  3    W.  R.,    Act 
X,  29,   F.    B.  A  potta  granted  previous  to  the  date  of  the  passing  of  Act  X  ia 
subject  to  the  same  rules  of  interpretation  as  a  potta  granted  subsequent  to  that 
date,  and  the  proviso  contained  in  the  following  section  would  equally  apply  to- 
pottas  granted  before  or  after  the  promulgation  of   Act  X — Fandit   Sheo  JFrokoih 
a^Mnu^poueuion.    Mimr  Y.  Jiam  Oakoin,  Sing,  17  W.  R     P.    B     62.    The 
^  continuous  possession  for  twelve  years  which    is  the  subject 

of  this  section,  must  be  a  possession  under  one  and  the  same  right.  "  In  our 
opinion,"  remarked  Macpherson,  J.,  *'  the  right  of  occupancy  acquired  under  section 
6  must  be  an  occupancy  of  one  and  the  same  kind,  that  is  to  say,  it  must  be  occu- 
pancy by  the  person  pleadmg  it,  or  by  his  father  or  some  other  person  from  whom 
he  inherits.  Here  the  first  five  years'  occupancy  relied  on  by  (he  plaintiff  were 
years  during  which  the  land  was  cultivated  and  held,  not  by  the  plaintiff  alone, 
but  by  the  plaintiff  and  Khoda  Buz.  It  seems  to  us  that  this  is  a  distinct  and 
4ifferent  holding -from  the  subsequent  holding  by  the  plaintiff  alone.  The  plaintiff 
has  therefore  f^ed  to  prove  thai  he  cultivated  or  held  the  land  for  twelve  years,  and 
thereby  acquired  a  right  of  occupancy" — Sheik  Mahomed  Chaman  v.  Bam  Benad 
Bhukut  and  others,  8  B.  L.  R.,  338  ;  22  W.  R.,  52,  note.  This  decision  has 
been  expressly  over-riddefl  by  clause  4  of  section  20  of  the  new  Act.  In  A*  J. 
Mrbee  v.  Bamlal  Biswat^  22  W.  R.,  51,  Phear,  J.  said :  ''  This  right  may  be  m 
its  inception  joint  with  other  persons  ;  for  if,  by  the  death  of  co-sharers,  it  had 
ulimately  become  a  sole  right  in  the  plaintiff  himself,  still  it  would  have  been  conti- 
nuous throughout  in  its  nature.''  Land  which  is  held  as  one  tenure  is  either 
anbject  to  a  right  of  occupancy  as  a  whole  or  it  is  not  subject  to  any  rights  of  occupancy 
as  to  any  part  of  it.  If  the  whole  land  has  been  held  for  more  than  twelve  years 
then  the  tenant  has  a  right  of  occupancy,  hut  if  within  twelve  years  the  tenant  has 
been  allowed  to  take  possession  of  fresh  lands,  and  such  addition  was  intended  to 
create  a  fresh  tenure,  then  as  regards  the  whole  a  right  of  occupancy  has  not  been 
acquired,  although  a  portion  has  been  held  for  more  than .  twelve  years — Amar 
Okand  Lakata  v.  Bukehee  Fjfekar,  22  W.  R.,  225.  This  decision  will 
not  be  operative  under  the  new  Act.  Under  clause  (2}  oi  aectipn  '^ft,  *^^ — 
claose  (1)  of  section  21,  the  raiyat  would  acquire  a  right  of  occupancy  to  the 
whole  land  in  the.  above  case.  Whether  the  land  has  been  held  under  renewed 
leases  or  a  continuous  lease  is  .not  material.    In  .either  of  these .  cases, .  holding  land ' 
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«0 «  raiyaty  if  for  a  anfiScient  period,  gives  a  right  of  oociupAncy-^fAt^'afrwifiMl 
Be^m  y.  Ahmed  Beza,  li  W.  K.,  8B.  A  raiyat  who  has  coltirated  or  held  a 
piece  0^  land  continaoosly  for  more  than  twelve  years,  bat  under  several  written 
leases  or  pottas,  £ach  for  a  specific  term  of  years,  is  entitled  to  claim  a  right  of 
occupancy  in  that  land.  Neither  the  mere  fact  of  a  raiyat  taking  a  lease  for  a 
term  of  years,  nor  the  mere  existence  of  the  right  of  re-entry  on  the  part  of  the 
landlord  amoonts  to  an  expreei  gtipulaHan  within  the  meaning  of  section  7^ 
Act  X  of  1859,  so  as  to  prevent  the  right  of  oecnpancy  being  acquired  under 
section  6— PiMiJa^  8heo  Proktuh  Misser  v.  Bin  Sahii  Sinoy  17  W.  ft.,  F.  B., 
62.  <<  The  whole  question,"  observes  Couch,  C.J.,  in  this  case,  '^  turns  upon 
what  is  the  meaning  of  an  express  stipulation  contrary  to  the  raiyat  acquiring  the 
right  of  occupancy.  Now  where  there  is  a  potta  for  a  fixed  term,  no  doubt  at  the; 
JBxpuration  of  that  term,  the  landlord  has  a  right  of  re-entry  upon  the  land  ;  and 
if.  the  raiyat  does  not  give  up  possession,  the  landlord  may  recover  the  land  from 
^im.  The  landlord  need  not  re-enter  upon  the  land  if  he  does  not  tlnnk  fit  ^  he 
may  and  often  does  allow  the  tenant  to  remain  in  possession  of  the  landk  I 
cannot  consider  that  the  right  of  re-entry  which  arises  by  reason  of  the  expiration  of 
the  term  named  in  the  potta  can  be  regarded  as  an  express  stipulation  that  the 
raiyat  shall  not,  if  he  occupies  the  land  for  more  than  twelve  years,  acquire  tlie 
rig^t  of  occupancy  given  by  section  6."  The  difficulty  that  the  learned  Judges 
fidt  in  this  case  does  not  now  exists  Section  7  has  been  repealed  and  sub-dausea 
(a)  and  (b)  in  clauses  (1)  and  (8)  of  section  178  of  the  Act  provide  that  nothing 
in  anj  contract  between  the  landlord  and  tenant  shall  bar  the  acquisition 
of  an  occupancy  right.  Similarly  in  Narain  Sing  and  oth^t  v.  iluneoor  Baoaif 
25  W.  R.,  155,  it  was  held  that  possession  through^  a  succession  of  pottas,  each^ 
Uxt  a  shorter  period  than  twelve  years,  but  altogether  carrying  a  tenure  beyond  an 
aggregate  term  of  twelve  years,  clearly  gives  a  tenant  a  right  of  occupancy  ;  yet  any 
toitfnama  filed  in  the  case  and  purporting  to  waive  any  right  acquired  by  the  tenant' 
must  be  considered.  Fidey  however,  sub-claudes  (b)  and  (c)  of  clauses  (1)  and 
(a)  of  section  178  of  the  present  Act,  Vide  also  25  W.  R.,  lU.  Ih  Goktm 
Fanjah  and  ofhen  v.  BurUh  Chunder  Oheity  17  W.  R.,  552,  the  raiyat  held  for 
more  than  twelve  years  under  an  ijaradar,  and  at  the  expiration  of  the  iJAf*  ^^ 
zemindar  contended  that  his  right  of  occupancy  did  not  grow,  and  that  he  is  liable 
to  ejectment.  Mitter,  J.,  observed  :  "  It  has  been  said  that  the  possession  of  the 
defendants  commenced  under  a  jotedari  right  created  in  their  favor  by  the  ijaradar, 
and  that  the  plaintiff  is  not  bound  to  recognise  a  possession  held  under  ^such  a 
right,  now  that  the  term  of  the  ijara  has  come  to  an  end.  I  Uiink  this  circumw 
stance  cannot  affect  the  application  of  section  6  to  this  case.  That  section  lays 
down  a  particular  condition  which  must  be  fulfilled  in  order  that  a  raiyat  may  claim 
a  right  of  occupancy,  that  condition  being  continuous  holding  as  a  raiyat  for  a  period 
of  twelve  years.  It  is  not  denied  that  the  defendants  have  held  the  disputed  land  as 
raiyats  for  that  period  aifd  upward  ;  and  that  being  so,  I  cannot  understand  on 
what  ground  it  can  be  contended  that  the  defendants  are  not  entitled  to  the  benefit 
of  the  section  above  referred  to."  In  this  case  it  was  also  held  that  a  tacit 
understanding  that  the  ijaradar  should  give  up  possession  on  the  expiry  of  the 
lease  is  not  an  express  stipulation  within  the  meaning  <^  section  7  of  Act  X  of 
1859,  and  it  was  doubted  if  such  an  understanding  between  the  zemindar's 
predecessor  and  the  ijaradar  can  affect  the  raiyat.  In  Mookmndo  Lid  Dooba  ^» 
Z.  A  Crwdfy«fw/o/A#r#,  17W...fi,i^4,it  was  held  that  where  a  person  held 
raiy^iti  lands  alternately  as  cultivator  aoicT  ticca  lessee  or  farmer  continaously  for  m 
period  of  about  fifty  years,  his  cultivation  of  the  lands  fcwr  broken  periods  would  noi» 
deprive  him  of  his  right  of  occupancy  under  section  6,  Act.  X  of  1859.  Loch,  J^ ' 
observed  :  "  We  think  the  doctrine  of  merger  does  not  apply  to  this  case,  for  the 
defendant,  notwithstanding  the  leaeeSi  continu^  to  hold  the  landsi  aa  he  alwaye- 
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Kftd  done  pi^yioiisly,  mar.,  M  a  dttltirator.    W^  tio  not  mean  ib  saj  that  the  defendant 
as  lessee  could  confirm  his  own  right  of  occupancj.     But  ^ve  think  that  during  the 
period  of  the  lease^  the  power  of  eviction  as  regards  him  was  in  suspense,   an(l*  when 
the  lease   expired  he  was  still,   as  he   had   always   been,  the   actual   cultirator/' 
Ainslie  J.,  said  in  the  same  case  :    "  The   lands  in   the  present  case  are  not 
Ichamar  lands   but  raiyati  lands.     They  were  subject  to  the  accrual  of  some  right  in 
the  raiyat  other  than  that  derived  by  express  grant  from  his  landlord  ;   and  it   seems 
to  me  that  such  rights  do  not  merge  in  ticca  leases  taken  from  the  zemindar.     It 
has  been  nowhere  proved  that  in  the  intervals  between  the  ticca  leases  the  defend- 
ant entered  into  possession  under  new  arrangement  with  the  zemindar.     He  appears 
to  have  continued  in  possession  as   a  matter  of  course,  and  on  the  expiry  of  such 
ticca  lease,  to  have  resumed  without  any  question  the  position   he  was  holding  at 
its  commencement.    No  doubt  the  defendant  as  farmer  would   not,  by  his  own 
neglect  to  exercise  the  powers  of  the  landlord,  create  for  himself  any  title  as  raiyat 
against  the  zemindar.     But,   on  the  other  hand,  he  lost  no  title  or  interest  that  he 
liad  as  a  raiyat.    If  his  raiyati  interest  be  taken  or  suspended  during  the  whole  period 
of  the  existence  of  the  leases,  we  still  find  that  he  has  been  holding  for  a  period  of 
21  years,  and  that  in  the  whole  term  of  47  years,  commencing  in   1231   F.   8., 
Ikis  occupation  has  never  been  interrupted  by  the  holding  of  any  other  raiyat." 
In  Thomas   Savi  v.   Panchanan   Boy  and  othert,  25  W.  R..  508,  the  defendant 
was  from  Eartic  1272  to  Asvin  1278  assigneeof  the_l5idlordV  intereTTt^^^  an 
aara  lease  fOT^ix  years.     It  "^'as   doubtful ^'if    before    1272   he  had   any  raiyati ' 
iiitereitllll^e'tsnc^imt  assuming  that  he  had  such  a  right  4t  would  not  go  beyond 
1267.    At  the  expiry  of    his  ijaroy  he  did  not  quietly  surrender  the  leased  pro- 
perty, and  consequently  a  notice  was  served  upon  him  in   Bhadra  1279,  calling 
upon  him  to  abstain  from  cultivating  and  to  vacate  from  Eartik  of  that  year. 
The  Ckmrt  observed  (Ainslie^  J.,  delivering  the  judgment)  :  '^  It  seems  to  us  that 
the  defendant  must  be  taken  to  have  been  holding  over  as  farmer  for  this  last 
year,  so  that  he  was  in  fact  assignee  of    the  landlord's  interest  up  to  the  end  of 
Asvin   1279.    He  was  therefore  thevperson  "trho  had  the  power  to  terminate  the 
raiyati  holding  by  virtue  of    which  He  now  claims,  and  so   long  as  he  remained 
as  middleman,  the  landbrd  could  not  come  in  to   deal  directiy  with  the  raiyats. 
It  was  through  his  own  forbearance  that  the  present  claim  has  grown  up,  and  there 
can  be  no  equity  in  allowing  him  to  stand  by  idle  in  order  to  create  a  right  in 
himself  adverse  to  his  landlord  whose  interest  he  as  farmer*  was  bound  to  protect. 
Qranting  that  a  raiyati  interest  may  co-exist  with  a  farming  title,  I  think  it  must 
be  held  that  the  co-existing  raiyati  interest  is  the  same  in  extent  and  quality  at  the 
end  as  at  the  beginning  of    the  lease  of    the   farm.     Whatever  may  be  the  case 
aa  to  otjicr  tenaiilWf  -ae  against  the  farmer  himself,  the  lessoirhas  alcleintght 
to  liare  compensation  for  any  change  to  his  prejuSTce  caused  by  him  (the  farmer) 
and  this  not  merely  by  way  of    damage6»   but  by  haying  the  property  restored 
to  its  original  state  when  this  is  practicable.     Thus,  if*  the  defendant  had  no 
right  <A  occupancy  at  the  commencement  of    his  farming  lease,  he  cannot  hare 
acquired  one  during  its  currency.     This  view  of  the  law  was  taken  by  Mr.  Justice 
Lbch  and  myself  in  the  case  of  Mukunda  Lai  Doohe  v.  Crowdy,  S  B.  L.  B.,  App., 
95.     This  yiew  may  lead  to  some  difficult  questions,  but  their  solution  is  on*- 
necessary  in  the  present  case,  for  it  is  only  by  continuing  the  raiyati  interest  to 
the  T^  last  day  on  which  the  fanning  tiile  continued  to  exist  that  an  occupation 
of    12    years    is    made  out.     Baboo  Mohini  Mohan   Roy  contended  that  under 
section  6,  Act  YIII  of  1869  (B.C.),  the  right  of  occupancy  is  not  limited  by  any 
proviso,  save  that  mentioned  in  section  7,  but  that  it  comes  into  effect  absolutely  the 
moment  twelve  years'  continuous  occupation  as  a  raiyat  has  been  completed.     But  then 
the  question  is, — ^what  is  meant  by  occupation  as  a  raiyat.     I,  in  effect  held,   in  the 
case  eited,  and  still  hold  that  it  meana  an  occupation  which,  though  subordinatil' 
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is  in  a  sense  a<lT^e  to  the  landlord  so  far  asit  qualifies  his  power  of  dealing  with 
the  land  at  will.  Where  there  is  practically  no  restraint  of  the  landlord's  will,  in 
consequence  of  the  will  and  the  restraining  power  being  in  ^he  same  person,  there 
can  be  no  opposition  (in  the  qualified  sense  intended  aboye)  to  the  landlord  such 
as  is  inherent  in  the  holding  of  a  raiyat,  and  while  this  state  of  things  lasts,  the 
raiyati  right  is  in  so  far  in  abeyance  that  it  cannot  undergo  any  change  in  its 
character."  The  mere  fact  that  the  person  to  whom  a  ^raiyat  has  for  some  years 
paid  rent  had  no  title,  cannot  take  away  from  him  the  character  of  raiyat,  or  prevent 
him  from  counting  those  years  in  the  time  necessary  to  give  him  a  right  of  occu- 
pancy— 8yud  Ameer  Hosaeiny.  8heo  Sahai  and  another,  19  W.  R.,  838.  A  raiyat 
occupying  and  cultivating  land  for  more  than  twelve  years,  xmder  a  landlord  who 
has  no  title  to  the  land  acquires  a  right  of  occupancy.  The  right  is  not  one  con- 
ferred by  any  lessor.  It  is  a  right  which  by  virtue  of  the  law  grows  up  in  a  raiyat 
&om  the  mere  circumstance  of  cultivating  the  land  for  twelve  years  and  upwuds 
and  paying  rent  due  thereon — Zoolfun  Bihi  v.  Badhika  Proiunno  Chunder,  I.  L.  R., 
8  Gal.,  560  ;  see  also  Fandii  8heo  Prokath  Muser  v.  Earn  Sahai  Singh,  8  B.  L.  R., 
165.  A  yearly  tenant  of  a  jote  cannot  claim  a  right  of  occupancy  under 
section  6,  Act  X;  by  adding  the  time  during  which  his  predecessor  held  it,  even 
though  the  jote  be  transferred  with  the  consent  of  the  zemindar,  unless  the  original 
jote  is  proved  to  have  been  a  perpetual  jote.  When  the  jote,  not  being  a  perpetual 
one,  is  transferred  even  with  the  consent  of  the  zemindar,  the  transferee  merely 
acquires  a  new  jote  on  the  terms  on  which  the  old  tenure  was  held,  but  he  is  not 
entitled  to  make  up  his  right  of  occupancy  by  adding  the  time  during  which  his 
predecessor  held  it — Tara  Prasad  Boy  and  others  v.  8oorjo  Kanta  Acharyes 
Chowdryy  15  W.  R  ,  152.  The  possession  of  a  father  or  other  ancestor  from  whom 
a  raiyat  inherits  may  be  added  in  this  manner,  but  not  the  possession  of  a  vendor — 
Byder  Bua  and  another  v.  Bhubendradev  Eoonwar,  17  W.  R.,  179.  See  also 
22  W.  R.,  F.  B.,  22.  Also,  Messrs.  Watson  i[  Co,  v.  Bani  8urai  Sundari  Devia^  7 
W.  R.,  895.  Per  contra  it  has  been  held  that  where  the  zemindar  consents  to  the 
transfer  of  the  tenure  from  one  raiyat  to  another,  the  possession  of  both  must  be  con- 
sidered continuous  and  the  right  of  occupancy  to  date  from  the  time  of  the  first  holder — 
Suro  Ohunder  Ouho  v.  Mr.  Dunn,  5  W.  K,  Act  X,  55.  A  holding  by  a  raiyat  and 
his  father  for  many  years  creates  a  right  of  occupancy  which  will  prevent  the  zemin- 
dar from  ousting  the  raiyat  except  by  due  course  of  law — Nim  Ohand  Barooa  v. 
Moorari  Mundle,  8  W.  R.,  127.  In  a  suit  by  a  zemindar,  for  ejectment  when  the 
raiyat  pleads  continuous  possession  for  twelve  years,  and  it  is  found  that  the  raiyat 
was  evicted  durmg  that  period,  but  got  back  into  possession,  the  raiyat's  right  of 
occupancy  will  depend  on  whether  the  eviction  was  wrongful  or  not,  the  onus  being 
on  him  to  prove  that  the  eviction  was  wrongful— JfaAom^  Gaze&  Ohowdry  v.  JVbor 
Mahomed,  24  W.  R.,  824.  Vide,  however,  clauses  (6)  and  (7)  the  present  section  and 
section  87  of  the  Act.  Occupancy  for  twelve  years  cannot  give  a  right  of  occupancy 
where  the  occupation  by  the  occupant  alone  did  not  extend  to  twelve  years,  nor  was 
it  the  occupation  of  land  which  he  had  inherited — Kherode  Vhunder  Roy  v.  Air.  D. 
M.  Gordon,  28  W.  R.,  287. 

Land  situate  in  the  village, — This  must  be  read  with  the  foreg(Mng  context  '^  held 
as  a  raiyat^* ;  hence  land  here  means  agricultural  or  horticultural  land.  A  tenant 
is  not  a  raiyat  unless  he  holds  the  land  for  the  purpose  of  cultivation.  The 
word  *  land'  has  not  been  defined.  In  Act  V  (B.C.)  of  1867,  for  all  subsequent 
enactments  of  the  Bengal  Council,  '  land'  has  been  interpreted  to  ^'  indude  houses, 
buildiuf^s  and  corpoieal  hereditaments  and  tenements  of  any  tenure,  unless 
where  there  are  wonls  to  exclude  houses  and  buildings,  or  to  restrict  the  meaning 
to  tenements  of  some  particular  tenure."  But  the  present  Act  being  an  India 
Council  Act,  and  the  General  Clauses  Act  (Act  I  of  1868)  not  having  defined 
t^ .  word  <  land,'  the  interpretation  given  to  it  in  the  Bengal  Council  Act  referred  * 
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to  mil  not  hold  good.  In  the  original  Bill  of  the  Rent  Commission  an  attempt 
was  made  to  define  land,  but  it  was  abandoned  on  account  of  the  intrinsic 
difficulties  attached  to  it.  The  draft  definition  was  to  the  following  effect : 
'^  Land  includes  woods  and  water  thereupon  :  when  applied  to  land  cultiyated  or  held 
by  a  raiyat,  it  means  land  used,  or  intended  to  be  used,  for  agricultural  or 
horticultural  purposes,  or  the  like.  In  chapter  XYIII,  it  means  (<i)  tenures, 
under-tenures,  and  holdings ;  (b)  land  used,  or  let  to  be  used,  for  agriculture^ 
liorticulture,  pasture  or  other  similar  purposes,  or  for  dwelling-houses,  manufactures, 
or  other  similar  buildings  ;  and  (c)  rights  of  pasturage,  forest  rights,  fisheries, 
and  the  like.  Explanation  : — Bastu  or  homestead  land  is  land  used  for  agri- 
cultural purposes  when  it  is  occupied  by  a  raiyat,  and  together  with  the  land 
cultiyated  by  such  raiyat  forms  a  single  holding."  The  words  *  held  as  a  raiyat' 
hare  simplified  the  meaning  of  the  word  '  land'  in  this  section.  Vide  section  5, 
clauses  (2),  (3)  and  (4),  and  sections  76  and  79  of  the  Act.  Vide  also  notes  under 
danse  5  of  section  3  ante. 

the  land  must  therefore  be  used  for  agricultural  purposes,  otherwise  no  right  of 
oixmpancy  is  acquired.  Thus,  it  was  held  that  a  tenant  who  had  obtained  a  plot 
of  ground  for  building  a  house,  obtained  no  right  of  occupancy  in  the  land.  '<  The 
occupation,*'  observed  Phear,  J.,  '^  intended  to  be  protected  by  this  section,  ia 
occupation  of  land  considered  as  the  subject  of  agricidtural  or  horticultural  cultiva- 
tion, and  used  for  purposes  incidental  thereto,  such  as  for  the  site  of  the  homestead 
or  the  dwelling-house  of  the  maK^ — Kalee  Kiahen  Bisiqas  v,  SreemaU  Janki,  8 
W.  R.,  251.  Similarly  no  right  of  occupancy  is  acquired  in  land  used  for  the 
erection  of  a  school  or  a  church — Banee  Shornomatfi  y.  Blumhardt,  9  W.  R., 
552.  Occupancy  right  will  not  accrue  in  any  land,  except  land  of  which  the 
main  object  was  cultivation — Bern  Dhun  Shan  v.  Haradhun  Paramanik,  12  W.  B., 
404  ;  Ehellut  Ckunder  Qhose  v.  Umirto,  1  Indian  Jurist,  N.  S.,  426.  Lands 
situated  in  a  town,  or  used  for  building  purposes,  and  not  for  horticultural  or 
agricultural  purposes,  are  not  the  subject  of  the  legislation  of  Act  X  of  1859,  and 
therefore  no  right  of  occupancy  can  be  acquired  under  this  section  in  such  holding. 
In  the  matter  of  Bromo  Mayi  Bewa,  14  W.  R.,  252  ;  Madan  Mohan  Buwae  v. 
Sialkarty  17  W.  R.,  441  ;  KaUe  Mohan  Ohatterji  v.  Kalee  Kruto  Boy,  11  W. 
R.,  183  ;  Church  v.  Bam  Tanoo  Shaha,  11  W.  R.,  547  ;  Bani  Doorya  Smdari 
Y.  Oomdutunneea,  18  W.  R.,  F.  B.,  235.  Fer  contra,  Brqjonath  Koondoo  v. 
Oopeenath  Shaha,  17  W.  R.,183  ;  Watson  Sf  Oo.  v.  Oohinda  Chunder  Majumdar^ 
Sp.  W.  R.,  Act  X,  46  ;  Sheik  Nasar  AH  v.  Baadui  AH,  id.,  102  ;  Biproda^ 
De  V.  WoUen,  I  W.  B.,  223  ;  Tarini  Persad  Ohoeev.  Bengal  I.  Company,  2  W.  R., 
Act  X,  9  ;  Mothoora  Nath  Kundu  v.  Campbell,  15  W.  R,,  463.  The  Full  Bench 
decision  in  Bani  Doorga  Sundari  settled  the  point.  The  present  section  is  more 
clear.  It  will  evidently  exclude  land  entirely  for  buildings  from  the  right  of 
occupancy — Mohurali  Rhan  v.  Bam  Buttun  Shein,  21  W«  R.,  460.  A  landlord, 
however,  who  alfows  his  tenant  to  invest  capital  in  erecting  buildings  on  land  let 
for  cultivation,  and  raises  no  objection  for  a  considerable  number  of  years,  will  not 
be  allowed  to  disturb  the  holding.  The  fact  of  the  building  having  been  allowed 
to  remain  is  primd/aeie  proof  that  the  land  was  let  for  building  purposes — Br<^onatk 
Ckowdrv  V.  Stewart,  16  W.  R.,  216.  But  bastu  land  upon  which  the  raiyat's  house 
is  built  does  not  fall  within  the  definition  of  land  let  for  building  purposes— JVoMfiiiiJi 
Jotoard^r  v.  Seott  Moncrief,  12  W.  R.,  140  ;  W.  O.  N.  Pogoee  and  another  v. 
Bqju  Dhopee,'  22  W.  R ,  511.  There  can  be  no  right  of  occupancy  in  any- 
Julkur  and  tank  ^    ^^    ^^^  ^^  '    *  raiyat  who   has    held  a  julkur  for  a 

number      of     years     obtains     no     right     of      occupancy 
in  it— Wooma  Canto  Sircar  v.  Oopal  Siny,  2  W.   R.,  Act  X,   19.     So  that  when 
the  julkur  dri^s  up  the  land  below  does  not,   as  a  matter  of  course,  become  tha^ 
right  of  the  holder  of  the  julkur — biihenloi  Dae  v.    Bani  Khyrunnesa  Begum,  L* 
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W«R.,  78*  A.  right  of  occnpancy  cannot  be  gained  in  respect  of  stank  used 
only  ^r  the  preservation  and  rearing  of  fish,  and  not  forming  part  of  any  grant 
of  land  or  an  appurtenance  to  any  land,  eren  thongh  possession  may  have  been 
held  for  more  than  twelve  years— 6'i6oo  Jelya  v.  Oopal  Ckunder  Ckowdry  and 
a«o^*^,  19  W.  R.,  200.  "No  doubt,"  observed  in  this  case,  Conch,  C.tf,  "it 
may  be  said  that  a  tank  comes  under  the  word  land,  as  land  covered  with  water, 
but  it  is  to  be  land  cultivated  or  held  ;  and  we  think,  in  considering  whether 
this  tank  comes  within  the  provisions  of  Act  X  of  1859,  we  most  do  what  was 
done  in  Eanee  Doorga  Sundari  v.  Oomdutunnesa^  9  B.  L.  B.,  101,  t.^.,  we  most  look 
at  all  the  provisions  of  the  Act.  Following  that  rule  in  the  present  case  we  think 
we  cannot  say  that  the  provisions  of  Act  X  of  1859  are  applicable  to  such  a 
tank  as  this  is.  For  instance,  the  provision  in  section  112  of  the  Act,  which  was 
noticed  in  that  case,  respecting  the  recovery  of  the  rent  of  the  land  by  distress,  is 
not  applicable  to  such  a  tank  as  this.  Following  that  rule  we  are  of  opinion  that 
it  cannot  be  said  that  a  right  of  occupancy  was  gained  under  the  Act  by  tho 
parties  in  possession  of  this  tank,  although  for  more  than  twelve  years." 

A  right  of  occupancy  in  land  includes  the  same  right  in  respect  of  a  tank 
appurtenant  to  the  land.  But  a  right  of  occupancy  cannot  be  acquired  in  a 
tank  with  onlv  so  much  land  as  is  necessary  for  the  banks — Nidhi  Krishna  Bobb  t. 
Earn  Do$$  Sen,  20  W.  B.,  841.  "Where  land  is  let  for  cultivation,  and  thera 
is  a  tank  upon  it,  the  tank  would  go  with  the  land,  and  if  there  was  a  right 
of  occupancy  in  the  land^  there  would  be  a  right  of  occupancy  in  the  tank  a» 
appurtenant  to  the  land.  But  here  the  tank  is  the  principal  subject  of  the  lease, 
and  only  so  much  land  passed  with  the  tank,  as  is  necessary  for  it,  namely,  for 
banks.  This  in  reality  is  the  tank,  and  according  to  the  decisions  there  cannot 
be  a  right,  of  occupancy  acquired  in  it"  {Fer  Couch,  C.J.).  So  where  » 
jotedar  had  exercised  rights  of  fishery  over  two  julkurs  for  more  than  twelve  years 
not  as  the  owner  of  jote  (mth  which  the  julkurs  were  not  connected),  but  as  a 
tenant  under  a  landlord,  it  was  held  that  such  possession  did  not  confer  upon  hioi 
a  right  dt  occupancy — 8hyam  Narain  Chowdry  and  another  v.  The  Court  ^f 
Wards  on  behalf  of  the  Bajah  of  Durhhaunga,  minor,  23  W.  B.,  432.  But  apart 
from  the  special  provisions  of  Act  X  of  1859  as  to  rights  of  occupancy,  applying^ 
the  maxim  of  optimus  interpree  rerun  usue,  it  may  be  shown  by  evidence  as  to 
the  nature  of  the  enjoyment  of  any  immoveable  property  what  the  grant  in  its  origin 
really  was.  Accordingly,  the  frequent  transfer  of  an  interest  in  a  tank  without 
any  change  in  the  terms  in  the  holding  or  in  the  amount  of  rent  paid,  extending 
over  more  than  sixty  years,  was  held  to  prove  that  the  interest  was  a  permanent 
and  transferable  one,  which  could  be  maintained  against  the  proprietor  of  the 
taluk  in  which  the  tank  was  situate<»JV^tiA»  Krista  Boee  v.  Nistarini  Dasi  and 
others,  21  W.  R.,  386. 

*  Village'  has  been  defined  in  clause  (10)  of  section  8.  This  is  an 
attempt  to  rehabilitate  the  khudkasht  raiyat  and  disturb  the  economy  o<  the 
peasant^  as  has  grown  up  since  1859.  The  original  division  of  raiyats  was 
khudhashts,  or  those  who  cultivated  the  lands  of  the  village  in  which  they  redded 
and  paikashts,  or  those  who  cultivated  in  the  neighbourinfi:  village.  The  former 
had  occupancy  right,  the  latter  were  mere  tenants-^t-will.  When  Act  X  of  1859 
was  enacted,  the  village  community  was  not  in  existence  in  Bengal,  and  Act  X 
did  away  vrith  the  element  of  residence  in  the  village,  and  adopted  a  prescriptive 
test  of  occupancy,  viz.,  twelve  years'  occupation,  whether  in  the  village  or  out  ol  it* 
The  present  Act  keeps  the  prescriptive  test  introduced  by  Act  X  intact,  and 
further  circumscribes  the  rights  of  the  settled  raiyat  in  the  village.  The  element 
of  residence  in  the  village  has  been  thrown  out  in  both  the  Acts.  As  to  village^ 
vide  notes  under  sub-section  (2)  of  tiHii  ggmtimi  and  also  notes  under  claose  10  of 
'section  {B). 
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Whether  under  a  lease  or  othertoise-^Thls  is  consistent  with  the  case-law 
-  on  the  subject.    Originallj  it  was  held  that  a  raiyat  wbi  holds 

"^*"**  for  more  than  twelve  years  under  poktas  granted  only   for 

terms  of  years,  has  no  right  of  occupancy — Kehul  Mahtoon  and  oihere  v.  Sheik 
Sunnoo  and  othere,  5  W.  B.,  (Act  X),  80  ;  Domunoollah  Sircar  and  others  v. 
JUahmondie  Nushyo  and  others,  11  W.  R.,  556.  These  decisions  have  been 
OTerruled  by  a  Full  Bench.  A  raiyat  who  has  held  or  cultivated  a  piece  of  land 
continuously  for  more  than  twelve  y^s,  but  under  several  written  leases  or 
pottas,  each  for  a  specific  term  of  years,  is  entitled  to  claim  a  right  of  occupancy 
in  that  land.  Neither  the  mere  fact  of  a  raiyat  taking  a  lease  for  a  term  of  years, 
nor  the  mere  existence  of  the  right  of  re-entry  on  the  part  of  the  landlord,  amoxmts 
to  an  express  stipulation  within  the  meaning  of  section  5,  Act  X  of  1859,  so  as  to 
prevent  the  right  of  occupancy  being  acquired  under  section  6 — Pandit  Sheo 
Prohash  Misser  v  Bam  Sahai  Sing^  17  W.  B.,  62,  F.  B,  In  support  of  this, 
Baboo  Nundo  Loll  Sing  and  another  v.  Bamun  Sing,  6  W.  R.  (Act  X) 
88  ;  Shibdyal  Palit,  2  W.  R.  (Act  X)  54  ;  4  W.  B.  (Act  X)  1 ;  Khufoorannesa 
Begum  Y.  Ahmed  Beza,  11  W.  B.,  88  ;  see  abo  Qolam  Panjah  and  others  v. 
JSurish  Chunder  Ghose,  17  W.  B.,  552;  Narain  Sing  and  others  v« 
Mansur  Baoot,  25  W.  B.,  155.  Where  a  lease  proviiied  that  at  the 
expiration  of  the  term,  the  landlord  should  be  at  liberty  to  enter  into 
a  settlement  with  any  one  he  pleased,  and  so  put  an  end  to  the  lessee's  tenure, 
and  the  landlord  notwithstanding  allowed  the  tenant  to  continue  the  occupation 
paying  rent, — held,  that  there  was  nothing  in  the  stipulation  which  of  itself 
operated  to  negative  or  destroy  .the  tenant's  right  of  occupancy — 25  W.  B.,  114. 
The  prohibitory  clause  of  section  6,  Act  VIII  of  1869  (B.C.)  will  not  apply  to 
the  case  of  a  raiyat  holding  under  a  person  having  a  permanent  transferable 
interest  in  the  land,  so  as  to  deprive  the  raiyat  of  a  right  of  occupancy  in  the 
land  if  he  has  fulfilled  the  other  requirements  of  the  law.  The  mere  fact  of 
bis  holdmg  under  a  potta,  which  reserved  only  an  annual  rent  year  by  year  would 
Bot  be  sufficient  to  deprive  him  of  the  privilege,  unless  there  were  some  words  in 
ihe  potta  prohibiting  him  from  acquiring  that  right — Etaghunath  Sonar  and 
itmother  v.  Mookund  Das  and  others,  25  W.  B.,  213. 

The  mere  fact  of  a  lease  being  granted  for  a  particular  term,  even  where 
there  is  an  express  provision  for  re-entry  by  the  lessor,  does  not  prevent  the  accrual 
of  an  occupancy  right  under  section  6,  Act  VIII  of  1869  (B.C.),  to  a  raiyat  who 
continuously  occupies  for  more  than  twelve  years  ;  nor  is  a  right  of  occupancv  abeady 
acquired  destroy^  by  a  grant  of  such  a  lease — Muhhtar  Bahadur  v,  Brojore^  Sing 
Ohowdrg,  9  C.  L.  B.,  143. 

The  present  Act  goes  further  than  these  decisions,  because  even  a  contract  cannot 
prevent  the  accrual  of  an  occupancy  right.     Tide  (a)  sub-section  (3)  of  section  178. 

In  Assam  a  raiyat  can  acquire  a  right  of  occupancy  in  lan4s  held  from  the 
Government  and  cultivated  by  him,  under  section  6  of  Act  X  of  1859 — Kanuram 
Ooanhurah  v.  Dhata  Bam  Ihakoor,  7  C.  L,  B.,  47  ;  I.  L.  B.,  6  Gal.,  196.  In 
this  case  the  Court  understood  that  the  law  in  force  in  Assam  is  Act  X  of  1859. 
This  has,  however,  been  held  otherwise  in  a  later  caaO'^Prosedho  JSarain  Koer  v. 
Mm  Koch,  11  C.  L.  B,,  554. 

The  weight  of   authority  of  the  decisions  of  the  High  Court  is  in  favor  of  the 
THjuiUim^  ^,,   .        view  that,  when  a  tenant  directly  repudiates  the  relation  of 
feUt^eT^  landlord  and  tenant   and   sets  up  an  adverse  title  in  him- 

self, ihe  landlord  is  entitled  to  khas  possession  irrespective 
of  the  period  during  which  the  tenant  may  have  been  in  possession — Shamsher 
Alt  and  another  v.  Boga  Bibi^  8  C.  L.  B.,  150  ;  Dabee  Misser  and  others  v. . 
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Mungtir  Ueah,  2  C.  L.  E.,  208  ;  &atyalhama  Dasi  v.  JBjiihna  Clunder 
OhatUfji  and  another,  L  L.  B.,  6  Cal.,  55. 

A  raiyat  haviog  a  right  of  occupancy  cannot  be  ejected  except  under  a  decree 
Ferfeitwe  regularly  obtain^  under  section  62   of  Act  VIII  of  1869 

'  (B.C.).     Where  such  a  raiyat  fails  to  pay  rent  even  for  five 

years  he  does  not  necessarily  forfeit  his  right,  unless  he  has  abandoned  his  land — 
Brojendra  Kumar  Roy  Ckowdry  v.  bongo  Ohunder  Mundie,  12  C.  L.  B,,  389 ; 
Mu^atuUah  v.  Soorzahan,  I.  L.  R.y  9  gjd.^  808.  Compare  Dulickand  v.  MwiU 
JSa;  ITenfT,  11  C.  L.  R.,  826  ;  DuUehanTy.  Meher  Chand  Baku,  12  B,  L.  B^ 
439  )  Mahomed  Amir  y.  Dianutulo,  9  C.  L.  B.,  185. 

The  non-payment  of  rent  for  a  term  of  twelve  years  and  more  does  not 
relieve  an  occupancy  raiyat  from  the  status  of  a  tenant  so  as  to  give  him  a  title 
to  the  land.  Bent  falls  due  at  certain  periods,  and  the  failure  to  pay  it  becomes 
a  recurring  cause  of  action,  and  therefore  where  the  right  to  take  rent  is 
admitted  by  the  raiyat,  no  question  of  limitation  can  arise — Foreah  Narain 
Soy  v.  KaH  Chunder  Talukdqr,L  L.  B.,  4  CaL,  661. 

Suh-eeeium  (2)  t-^^Shiftiny,'^"  The  first  alteration  in  this  chapter  which  appears 
to  call  for  notice  has  reference  to  the  area  over  which  Uie  status  of  a  settled  raiyat 
is  to  hold  good.  In  the  11th  paragraph  of  our  first  Beport  we  referred  to  the 
inconvenience  which  might  arise  in  certain  exceptionally  large  estates  from  the  status 
holding  good  over  the  whole  estate,  and  this  has  given  rise  to  considerable  discussion. 
The  Bengal  Government^  in  the  22nd  paragraph  of  itfi  report  of  the  15th  September 
1884,  stated  that '  the  majority  of  the  officers  consulted  disapproved  of  the 
definition  of  'settled  raiyat'  as  given  in  the  Bill,'  and  that  'the  proposal 
which  found  favour  was  the  elimination  of  the  word  '  estate '  from  the  definition.' 
That  Government,  nevertheless,  was  of  opinion  that  it  was  necessary  to  retain 
the  word  '  estate '  in  order  to  meet  the  danger  of  the  acquisition  of  the  occupancy* 
right  being  prevented  by  shifting  raiyats  from  one  village  to  another  within  the 
estate.  It  seemed  to  us  that  this  danger  was  not  so  great  as  to  justify  the  ext^sion, 
over  all  portions  of  an  estate  of  the  status  ot ''  settled  raiyat  "  acquired  in  one 
portion  of  it,  since  estates  are  frequently  divided  among  numerous  tenure-holders, 
who  would  have  no  opportunity  of  examining  each  other's  books,  or.  knowing 
anything  about  each  other's  raiyats.  The  danger  in  either  direction  is  not  serious, 
for  in  the  vast  majority  of  cases  the  raiyat  is  practically  tied  to  his  own  village  ; 
and  w«  felt,  moreover,  that  by  confining  the  status  to  the  village  we  should  be 
proceeding  in  closer  conformity  to  the  original  conception  of  a  khudkasht  raiyat, 
which,  as  explained  in  the  Statement  of  Objects  and  Beasons  of  the  Bill,  it  has 
been  always  intended  to  keep  in  view."  (^Select  Committee  on  the  B.  T.  BUI 
N0.IIL) 

Beferring  to  the  argument  of  the  Lieutenant-Governor  about  the  propriety  of 
retaining  the  word  *  estate'  in  this  section,  the  Hon'ble  Sir  Steuart  Bayley  observed 
in  his  speech  in  tiie  Council :  ''  An  '  estate '  is,  so  far  as  this  argument  is  concerned, 
an  administrative  fiction.  It  is  simply  the  area  registered  in  our  books  under  one 
number,  and  liaUe  to  be  sold  as  a  single  unit  in  case  of  arrears  of  levenne  being  unpaid. 
For  rent  purposes  it  has  no  meaning.  It  is  not  all  the  area  owned  by  a  landlord,  for 
a  landlord  may  have  many  estates.  It  is  not  the  possession  of  a  single  landlord,  for  it 
may  be  divided  among  numerous  shareholders.  It  may  be  part  of  a.village,  or  it  may 
be  hundred  villages*  It  may  be  the  property  of  one  man,  or  the  property  of  hundred 
men.  It  may  be  managed  direct  by  the  landlord  or  indirectly  by  a  number  of  agents, 
or  it  may,  as  in  the  ease  of  the  Burdwan  Baja's  estates,  be  let  out  into  innumerable 
patni  or  permanent  tenures  (these  tenure-holders  subdividing  it  again),  and  in  these 
circumstances  what  is  one  estate  in  the  Collector's  books  becomes,  for  rent  purposes, 
several  hundred  different  estates,  the  immediate  owners  or  managers  of  which  have 
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no  concern  with  one  another,  can  see  nothing  of  each  other's  bookt,  and  know 
nothing  of  each  other's  raiyats.     The  Bordwan  estate  is  of  coarse  an  exertional 
instance  horn  its  size,  bat  to  a  smaller  extent  the  same  thing  happens  all  over  the 
coantiy,  and  it  is  on  this  point  that  the  objection  is  most  difficult  to  meet^     The 
effect  wonld  be  to  say  that  a  man  having  once  aoqaired  occapancy-rights  in  any 
part  of  an  estate  shonld  retain  those  rights  with  respect  to  any  land  which  he  may 
in  any  way  acqaire  in  any  other  part  of  the  estate.     Now,  an  estate,  as  I  have  shown, 
may  be,  and  frequently  is,  sabdiyided  among  numeroas  tenare-holders  or  nameroas 
managers.     Any  of  these  men  may  perhaps  be  able  to  say  if  any  particular  person 
has  settled  rights  in  his  own  particular  tenure,  but  he  cannot  possibly  know  this   in 
regard  to  the  other  tenures  of  the  estate.    He  may  let  a  man  into  his  village  as  a 
non-occupancy  raiyat,  and  the  latter  can  immediately  turn  round  and  say  that 
having  acquired  occupancy  rights   in  a  village  twenty  miles  away   belonging  to 
another  tenure-holder,  he  claims  to  have  them  also  in  his   new  Ifmd.    Clearly  the 
Lieutenant-Governor's   argument,  deduced  from  the  landlord's  ability  to  know  the 
character  of  his  own  raiyats,  does  not  apply  to  cases  of  this  class,  and  from  this 
point  of  view  his  position  is  not  an  easy  one  to  defend.     Tbe  only  reason  for 
retaining  the  word  '  estate '  in  the  definition  is  to  prevent  a  luidlord  from  shift- 
ing  his  raiyat's  holding  from  one  village  to  another  within   his  estate  and  so 
breaking  down    the    occupancy  right.      Now  to  this   argument  the  Lieutenant- 
Governor  himself  supplies  the    answer.      He  uiges  that  95    per  cent,    of    the 
raiyats  are  so  poor  that  they  cannot  hold  land  away  from   their  own  residence. 
This,   if  it  shows  that  the  danger  to  the  landlord  would  not  be    great    from 
retaining  the  word  ^  estate',  it  also  shows  that  the  possibility  of  shifting  raiyats, 
except  within  reach  of  their  residence,  is  eqnally  limited.     The  advantage  to  the 
raiyats  of  carrying  with  them  the  occupancy-right  from  one  village  to  another,  within 
the  same  estate  is  very  small,  for  it  is  shown  that  95  per  cent,  of  iiiem  are  not  in  a 
position  to  take  advantage  of  it,  and  the  only  raiyats  who  could  take  advantage  of  it, 
are  those  who  have  abandoned  their  own  village,  and  its  application  in  tibeir  case 
would  be  a  misuse  of  the  power  and  contrary  to  the  proposed  intention  of  the  Bill. 
It  is  possible,  no  doubt,  that  shifting  may  occur  in  exceptional  instances,  where 
a  landlord  has  several  villages  in  his  own  direct  management  within  reach  of  the  culti- 
vator's residence,  and  where  he  is  powerful  enough.  But  in  the  case  of  a  very  powerful 
landlord,  strong  enough  to  do  this  and  determined  to  break  down  the  occupancy-right, 
I  am   afraid  he  will  always    find  some  door  open,  and  it  must  be  remembered  that 
not  only  is  the  number  of  landlords  who  are  in  a  position  to  do  this  very  small, 
but  also  the  number  of  tenants  to  whom  the  process  can  be  applied  is  small  also. 
%  suppose  that,  when  the  Bill  becomes  law,    nine-tenths    of    the    tenants    will 
have  secure  occupancy-rights  in  the  land  they  cultivate,  and  of  the  remaining  tenth 
it  is  but  an  infinitesimal  portion  that  can  be  exposed  to  the  danger  above  explained. 
On  the  other  hand,  as  long  as  we  confine  the  accrual  of  occupancy-rights  to 
the  village,  we  have  an  absolutely  unassailable   position.     The   khudkahst  raiyat's 
rights  in  the  village  are  independent  of   those  of  the  rent-receiver,  and  it  matters 
not  among  how  many  estates  the  village  may  be  divided.    The  raiyat  is  a  khudktuht 
raiyat  of  that  village,  and  has  by  custom,  as  well  as  by  old  law,  a  right  of  occu- 
pancy in  any  land  he  may  cultivate  in  that  village  without  reference  to  whom  hi 
pays  his  rent ;  but  when  once  with  the  object  of  stopping  gaps  we  take  up  more 
ground  and  apply  the  same  rule  to  the  estate,  our  position  is  no  longer  defensible. 
Not  onl^  is  the  theory  new  and  unsupported  by  prescription  or  sentiment,  it  is  open 
to  a  vanety  of  practical  objections,  and  by  taking  extreme  instances  it  can  be  mlade 
to  appear  hopdessly  ridiculous.     Looking,  as  I  do,  upon  the  danger  involved  to  the 
raiyats  on  the  one  hand,  by  omitting,  estate,'  and  to  the  zemindars  on  the  other,  by 
including  it  as  for  the  most  part  of  exceedingly  small  importance,  I  greatly  prefer, 
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for  the  above  reasons,  to  omit  it.  I  do  not  think  any  intermediate  device,  such  as 
that  o£«limiting  the  '  estate'  to  so  mnch  of  it  as  is  comprised  in  one  pergunnah,  or  in 
one  permanent  tenure,  or  by  extending  the  village  to  an  artificial  area  within  a 
fixed  radios,  woold  be  found  to  work  satisfactorily,  and  none  of  these  suggestions 
wholly  commended  themselves  to  the  Committee.  I  can  only  repeat  my  conviction 
that,  though  the  danger  of  raiyats  being  shifted  from  one  village  to  another  with- 
in an  estate  is  not  wholly  imaginary,  it  is  not  a  serious  danger,  and  that  the 
provisions  in  the  Bill,  supplemented  as  they  are  by  a  working  presumption,  wiU 
sufficiently  secure  nine-tenths  of  the  raiyats  in  their  just  right."  {Debate  of  the 
Council), 

But  the  holding  of  different  plots  at  different  times  must  be  under  one  and  the 
same  landlord.  It  was  never  the  intention  of  the  Legislature  to  allow  the  raiyats 
of  rival  zemindars  to  take  advantage  of  this  section  and  make  out  a  right  of  occu- 
pancy for  themselves.     The  language  of  the  section  is,  however,  defective. 

Subjection  (8)  : — This  provision  only  refers  to  the  acquisition  of  the  right,  and 
X  •   i   •  *^®  right  when  acquired  is  declared  to  be  heritable  in  section 

Whose  heir /leu.  26— Fide  Nimch  and  Borooah  v.  Mooraree  Mundal  and 

others,  8  W.  K.,  127. 

In  an  earlier  decision  it  was  held  that  where  the  zemindar  consents  to  the 
transfer  of  a  tenure  from  one  raiyat  to  another,  the  posses- 
BvtthepogmtUmof  a    ^^on  of  both  must  be  considered  continuous,  and  the  right  of 
'^'HaiZ.riL  "^L  T^    occupancy  will  date  from  the  time  of  the    first  holder— fltira 
paney-right,  Ohunder  Guho  and  another  v.    Mr,   A.  D,  Dunn,  manager 

of  the  Estatee  ofLukhee  Lebia  Ohowdrain,  5  W.  R.,  Act  X, 
55;  but  not  so,  unless  the  holding  is  transferable  by  custom — Mestrt.  Wation  Sf  Co, 
V.  Banee  Sharut  Sundari  Debia,  7  W.  R.,  895.  When  a  jote  is  transferred  even  with  the 
consent  of  the  zemiudars,  the  transferee  merely  acquires  a  new  jote  on  the  terms  on 
which  the  old  tenure  was  held,  but  he  is  not  entitled  to  make  up  his  right  of  occu- 
pancy by  adding  the  time  during  which  his  predecessor  held  it— Tara  Protad  Boy 
and  othert  v.  Soorjo  Kant  Acharjee  Chowdry,  15  W.  R.,  152  ;  Hyder  Bux  and 
another  v.  Bhubendra  Deb  Koonvoar,  17  W.  R.,  179  ;  also  22  W.  R.,  22  F.  B. 

8vh-8ection  (4)  : — This  supercedes  Shaih  Mahommed  Chaman  v.  Bam  Persad 
Bhakut,  8  B.  L.  R.,  888  ;  22  W.  R.,  52,  note.  This  right  may  be  in  its  inception 
joint  with  other  persons,  and  by  the  death  of  co-sharers  ultimately  became  a  sole 
right  without  its  continuous  nature  being  affected — A,  J,  Forbes  v.  Bamlal  Biswas, 
22  W.  R.,  51. 

Subjection  (5)  : — And  for  one  year  thereafter,  i.e,,  for  one  year  after  he  ceases 
to  hold  any  land  in  the  village. 

The  holding  of  any  land,  however,  e,g.,  a  homestead,  would  not  make  a  person  a 
settled  raiyat.  The  holding  must  be  as  a  raiyat, ».«.,  for  the  purposes  of  cultivation. 
Suppose  a  man  used  to  cultivate  some  land  in  a  village  and  reside  there,  and  suppose 
he  throws  up  all  his  land  except  his  homestead  and  does  not  take  up  any  fresh  land  for 
cultivation  within  a  year,  does  he  still  continue  to  be  a  settled  raiyat  ?     Possibly  not. 

This  sub-section  will  increase  the  range  of  section  21. 

Sub-Section  (6)  : — In  a  suit  by  a  zemindar  for  ejectment  where  the  raiyat  pleads 
Wrongful  evietion  *  continuous  occupancy  for  twelve  years,  and  it  is  found 
does  not  break  the  con-  that  the  raiyat  was  evicted  during  that  period  but  got  back 
tinnitg  of  possession,  into  posssesion  ;  if  the  eviction  were  wrongful,  it  wodd  not  be 
such  an  interruption  of  possession  as  would  prevent  the  raiyat  from  acquiring  4i 
right  of  occupancy.  But  it  would  lie  with  the  raiyat  to  show  that  the  eviction 
was  wrongful— IfaAtmitfJ  Qazee  Chowdry  v.  J^oor  Mahomed,  24  W.  R.,  324. 
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Sub-BectUm  (7)  :^Tlus  is  revolationary.  Hitherto  it  has  been  always  held  that  it 
Pruuwwtion  ^^  ^^^  *^®  raijat  to  prove  that  he  has  acquired  an   occupancy 

^^  right ;  the  presumption  now  lays  down  that  the  zemindaVis  to 

prove  that  he  is  not  an  occupancy  raiyat.  The  presumption,  however,  is  rebuttable. 
Observe,  too,  that  it  applies  with  reference  to  some  particular  land.  Suppose  the 
question  arises  with  respect  to  a  particular  plot  of  ground,  and  the  holder  proves  that 
he  holds  it  as  a  raiyat,  the  presumption  will  arise  that  he  has  acquired  a  right  of 
occupancy  with  reference  to  that  particular  plot.  The  zemindar  may  rebut  it ;  and 
then  the  raiyat  may  fall  back  upon  sub-section  (2)  and  prove  that,  though  he  did 
not  hold  that  particular  plot  of  land  for  twelve  years,  he  has  held  other  lands  for  that 
period. 

As  to  the  consequence  of  this  sub-section,  vide  Mr.  Justice  Field's  Minute^ 

para,  19. 

This  sub-section  has  been  adopted  at  the  instance  of  the  Government  of  Bengal : 
**  While,  however,  the  Lieutenant-Governor  thus  agrees  with  one  part  of  the  definition 
of  a  settled  raiyat,  he  desires  to  represent  an  objection  to  section  45  as  it  stands,  in 
that  it  throws  on  the  raiyat  the  burden  of  proving  12  years'  occupation.  This  provi- 
sion will  in  most  cases  cause  delay  and  inconvenience,  and  in  some  cases  must  result 
in  injustice.  It  is  here  a  misfortune  that  Bengal  is  so  absolutely  destitute  of  a  record 
of  rights.  If  we  had  such  a  record  the  position  would  be  without  difficulties,  but  ih 
its  absence  there  is  much  reason  to  fear  continuous  litigation  to  establish  or  disprove 
claims  to  a  right  of  occupancy.  When  under  the  provisions  of  this  Bill  a  record  of 
rights  is  established,  disputes  will  be^  impossible.  But  in  the  long  interval  before 
thai  can  be  accomplished,  we  must  seek  by  some  addition  to  the  section  to  meet  the 
difficulty,  and  the  only  way  which  presents  itself  to  the  Lieutenant-Governor's  mind 
is  the  adoption  of  the  principle  that  the  fact  of  residence  or'  actual  occupation,  which 
can  be  readily  ascertained,  should  a£ford  a  rebuttable  presumption  that  the  raiyat  is 
entitled  to  be  classed  as  a  settled  raiyat.  If  the  presumption  be  unfounded,  the 
zeminder  can  readily  rebut  it,  for  all  the  materials  of  proof  are  in  his  office  or  sheris- 
ta.  No  one  can  doubt  that  in  the  vast  majority  of  cases  the  presumption  will  not 
be  rebuttable,  and  that  the  zemindars  will  not  question  it  ;  and  thus  an  enquiry  into 
exceptional  cases  will  alone  be  needed  to  secure  to  the  country  at  large  the  peace  and 
contentment  which  must  attend  on  the  well-defined  itatuM  of  the  bulk  of  the  agri- 
cultural population.  On  the  other  hand,  an  enquiry  into  the  itatu»  of  all  resident 
cultivators  will  last  a  generation,  and  will  lead  to  unrest,  if  not  litigation,  which 
should  be  avoided." — Bengal  Oovemment  Letter  No.  72  T. — B,  Land  Revenue 
of  the  27th  September  1888. 

^/  XXI.  (1)  Every  person  who  is  a  settled  raiyat  of  a  village 

Settled  raiyats  to  have    within  the  meaning  of  the  last  foregoing  section 

occupancy-rights,  sholl  have  a  ^right  of  occupancy  in  all  land  for 

the  time  being  held  by  him  as  a  raiyat  in  that 

village. 

V*  (2)  Every  person  who,  being  a  settled  raiyat  of  a  village 
within  4t\e  meaning  of  the  last  foregoing  section,  held  land  as  a 
raiyat  in  that  village  at  any  time  between  the  second  day  of  March 
1883,  and  the  commencement  of  this  Act,  shall  be  deemed  to  have 
.  acquired  a  right  of  occupancy  in  that  land  under  the  law  then 
•*^  in  force  ;  but  nothing  in  this^aub-section  ml^ftll  fiffect  any  decree 
or  order  passed  by  a  (Jourt  before  the  commencement  of  t^  Act. 
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8vh-86ciion  (1)  : — <<  One  of  tbe  privileges  of  tbe  1ehuHa9ht  raijit  wm  to  hold 
fresh  land  in  the  same  village  on  the  same  tenure  as  the  old  ;  and  as,  in  those  times 
there  #as  a  larger  margin  of  waste  in  all  villages,  the  resident  cultivator  had  the 
fresh  land  at  his  door.  There  is  now  but  little  margin  of  waste  in  any  village  of 
the  settled  districts,  and  therefore  the  raiyat  if  he  wants  to  add  to  his  holding,  can- 
not always  succeed  in  doing  so.  That  he  should,  however,  if  successful  in  his  quest^ 
(and  he  can  only  succeed  with  the  consent  of  his  landlord)  hold  such  additional  land 
in  the  same  estate,  by  the  same  title  as  his  original  holding,  is  only  a  rational 
development  of  an  old  customary  law  of  the  country  to  suit  the  modem  wants/' 
{Bengal  Qovemment  Letter  No.  9727—12.,  Land  Revenue^  of  the  27th  Septemher 
1883.) 

The  force  of  this  sub -section  has  been  amplified  by  sub-section  (5)  of  section 
20.  A  settled  raiyat  acquires  a  plot  of  ground  in  1884  ;  by  this  sub-section  he 
acquires  a  right  of  occupancy  in  it.  In  1885  he  surrenders  all  his  land  except 
the  plot  he  acquired  in  1884  ;  under  sub-section  (5)  of  section  20  he  continues 
to  be  a  settled  raiyat  for  that  plot.  In  1886  he  acquires  another  piece  of  land 
under  the  landlord,  and  under  this  sub-section  he  again  acquires  a  right  of  ooco- 
pancy  in  it. 

This  sub-section  will  have  a  retrospective  effect  between  March  1883  to  let 
November  1885  under  the  following  sub-section.  Vide  para.  20  of  Mr.  Justioe 
Field's  Minute  in  the  Appendix,  It  supersedes  the  decision  (rf  Amarehand  Lahatta 
v.  Bukshee  Fyekar^  22  \\ .  R.,  228,  which  laid  down  that  land  held  as  one  tenure 
is  either  subject  to  a  right  of  occupancy  as  a  whole,  or  it  is  not  subject  to  any  right  of 
occupancy  as  to  any  part  of  it ;  if  within  twelve  years  the  tenant  has  been  allowed 
to  take  possession  of  fresh  lands,  and  such  addition  was  intended  to  create  a  fresh 
tenure,  a  right  of  occupancy  has  not  been  acquired  as  regards  the  whole,  although 
a  portion  has  been  held  for  more  than  twelve  years. 

Sub-section  (2)  : — The  2nd  of  March  1883  was  the  date  on  which  the  motion 
was  made  in  the  Legislative  Council  for  leave  to  introduce  The  Bengal  Tenancy  Bill  / 
and  the  object  of  the  above  provision  is  to  protect  raiyats  who  may  have  been 
induct,  while  the  Bill  was  before  the  Council,  to  contract  themselves  out  of,  or 
otherwise  forego,  rights  which  the  Act  affirms  or  confers. 

IZ  XXTl  (1)  When  the  immediate  landlord  of  an  occupancy -hold- 

Bffecfc  of  acquisition  "^g  is  a  proprietor  or  permanent  tenure-holder, 
of  occupancj-right  by  and  the  entire  interests  of  the  landlord  and  the 
^  ^  '  raiyat  in  the  holding  become  united  in  the  same 

person  by  transfer,  succession  or  otherwise,  the  occupancy-right 
shall  cease  to  exist ;  but  nothing  in  this  sub-section  shall  pre- 
judicially affect  the  fights  of  any  third  person. 

(2)  K  the  occupancy -right  in  land  is  transferred  to  a  persoa 
jointly  interested  in  the  land  as  proprietor  or  permanent  tenure- 
holder,  it  shall  cease  to  exist  ;  but  nothing  in  this  sub-section 
shall  prejudicially  affect  the  rights  of  any  third  person.    ^  ^ 

(3)  A  person  holding  land  as  an  ijaradar  or  former  of  rents 
shall  not,  while  so  holding,  acquire  a  right  of  occupancy  in  any 
land  comprised  in  his  ijara  or  farm.  jf/ml/F^  )(t/i   O^  i^Mu^JZ  7 

Explanation. — A  person  having  a  n^t  of  occupancy  in  land 
(Joes  not  lose  it  by  subsequently  becomipg  jointly  interest^l  in  the 
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land  BB  proprietor  or  permanent  tenure-holder,  or  by  subsequently 
holding  the  land  in  ijara  or  farm.  '  ,^ 

"  We  have  infection  2i  re^Cast  sections  28  and  29  of  the  Bill  No,  II  so 
as  to  carry  oat  more  precisely  the  intention  with  which  they  were  framed,  and  we 
have  inserted  a  sub-section  (2)  providing  that  if  the  oocnpancy-right  in  land  is 
transferred  to  a  person  jointly  interested  in  the  land  as  proprietor  or  permanent 
tennre-holder  it  shall  cease  to  exist."    (Select  Committee  an  B.  T,  Bill  JVb.  IlL) 

The  original  provisions  about  merger  as  proposed  in  the  Rent  Commission  Bill, 
may  throw  some  light  upon  the  subject.     They  are  as  follows  : — 

''  43.  (a)«  When  by  purchase  at  a  private  or  public  sale,  by  gift,  succession,  or 
will,  the  proprietor  of  an  estate  becomes  the  owner  of  a  tenure 
mUmTrt  S»!nu.  ^^^  ^^  ®^^^  estate,  such  tenure  shall,  unless  such  proprietor  can 
show  that  he  had  a  contrary  intention,  be  presumed  to  be 
merged  in  the  proprietary  interest  and  to  be  extinguished  by  the  fact  of  the  same 
person  being  owner  of  the  estate  and  the  tenure,  subject,  however,  to  the  fol- 
lowing condkions : — 

(1)  Such  person  must  be  owner  of  the  estate  and  the  tenure  in  the  same 

right  and  at  the  same  time.— Kent,   Vol.  IV,  p.   108 ;  Woodfall, 
281. 

(2)  The  presumption  shall  not  arise  in   the  case  of  a  minor  until  he 

becomes  of  full  age,  or  in  the  case  of  a  person  of  unsound  mind 
until  he  becomes  of  sound  mind. — Kent,  Yol.  IV,  p.  112. 

(3)  Such  merger  shall  not  operate  to  the  prejudice  of  any  person  having 

a  lien  upon  such  tenure  or  of  any  under-tenure-holder  or  raiyat. — 
Kent.  Vol.  IV,  p.  110  and  111  ;  13  B.  L.  R.,  198. 

(4)  Subject  to  the  provisions  of  the  law  for  the  time  being  in  force  relating 

to  sales  of  land  for  arrears  of  Government  revenue,  and  subject  to 

the  provisions  of  this  Act  as  to  sales  for  arrears  of  rent  without, 

or  in  execution  of,  a  decree,  such  proprietor  shall  have  the  same 

rights  and  be  subject  to  the  same  liabilities  which  the  previous  holder 

of  such  tenure  had  or  was  subject  to,  in  respect    of  those    persons 

between  whom  and  such  tenure-holder  the  relation  of  landlord  and 

tenant  existed  :  — 8  and  9  Vic,  Cap.  106,  section  9 : 

provided  that  when,  in  the  case  of  two  or    more    persons    being    coparceners, 

one  or    more,    but  not  all,  of  such  persons  become  the  owners  of  a  tenure  in 

such  estate,  no  merger  shall  take  place. 

"  (b.)  Upon  the  expiry  of  three  months  from  the  date  when  such  person  so 
became  owner  of  the  estate  and  the  tenure,  such  contrary  intention  may  be  proved 
in  the  following  manner  and  not  otherwise  ;  that  is  to  say,  by  the  production 
of  a  deed  declaratory  of  such  intention  and  duly  registered  within  such  period 
of  three  months,  and  by  proof  that  a  copy  of  such  deed  was  published  in  the 
manner  provided  in  sub-clauses  (4)  and  (5)  of  clause  (a)  of  section  203  for  the 
Botification  therein  mentioned. 

''  44.  The  provisions  of  section  43,  so  far  as  they  are  applicable,  shall  apply, 
muintii  mutandis,  to  a  tenure-holder  acquiring  an  under-tenure  of  the  first  degree  ; 
to  aa  under-tenure-holder  of  the  first  degree  acquiring  an  imder^tenure  of  the  second 
degree  ;  and  so  on  in  order  ;  and  also  to  a  proprietor,  tenure-holder  or  under- 
ienure-holder  acquiring  an  occupancy  holding,  the  rent  of  which  was  previously 
payable  directly  to  such  proprietor,  tenure-holder,  or  under-tenure-holden 

'^  45.    It  is  hereby  declared  *to  be,  and  to  have  always  been,  the  law  in  the 

^territories  under  the  adiministration  of  the  Lieutenant-Governor  of  Bengal  that, 

when  the  Secretary  of  State  for  India  in  Council  acquires  an  estate  by  purchase  or 

otherwise,  the  proprietary  interest  in  the  land  included  in.  such  estate  is  merged  iq 
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the  paramoont  title  of  such  Secretary  of  State,  and  extingnished  bj  tbe  fact  of  sncii 
proprietary  interest  and  snch  paramount  title  meeting  in  the  same  person.  The 
third  4nd  fourth  conditions  mentioned  in  clause  (a)  of  section  43  shall  apply  to  every 
such  estate  acquired  by  the  Secretary  of  State  for  India  in  Council,  l^othing 
contained  in  this  section  shall  be  construed  to  interfere  with  the  operation  in  any 
such  estate  of  Act  VIII  of  1879  passed  by  the  Lieutenant-Governor  of  Bengal 
in  Council,  or  of  any  Act  for  the  time  being  in  force  for  the  recovery  of  public 
demands, 

Illuttraium. 

An  estate  named  Sultanpur  is  purchased  by  the  Collector  of  Burdwan  on  behalf 
of  the  Secretary  of  State  for  India  in  Council  at  a  sale  for  arrears  of  land  reveBue. 
A,  B,  and  C  are  raiyats  holding  land  included  in  this  estate,  and  before  the  sale  tbey 
paid  certain  annual  sums  as  rent  direct  to  the  proprietoi*  of  Sultanpur.  After  the 
sale  they  are  liable  to  pay  the  same  annual  sums  to  tne  Secretary  of  State  for  India  in 
Council,  and  such  sums  are  so  payable  not  as  rent,  but  as  land  revenue." 

Suh-ieotions  (1)  and  (2)  and  the  Explanation : — Entire  intereets  united, — This 
would  seem  to  imply  that  if  a  landlord  owning  a  fractional  share  acquire  a 
right  of  occupancy  by  transfer  or  otherwise  his  two  rights  will  not^  merge.  But 
this  hypothesis  is  contradicted  by  sub-section  (2),  which  lays  down  that  even  with 
respect  to  a  fractional  shareholder  to  whom  a  right  of  occupancy  is  transferred,  the 
merger  will  take  place,  / 

The  line  of  demarcation  between  «ub-section  (2),  and  the  ei^Janation,  is  rather 
difficult  to  trace.    They  seem  to  be  entirely  contradictory.  ^r 

The  true  interpretation  of  these  provisions  seems  to  h^^ias  :  If  a  fractional 
owner  of  land  acquires  a  subordinate  occupancy-right  by  transfer  or  otherwise,  the 
subordinate  interest,  i.e,,  the  occupancy-right,  ceases  to  exist  (Sub-seetion  2). 
But  if  a  raiyat  having  a  right  of  occupancy  acquires  a  superior  hnt  fractional  interest 
in  the  land,  as  proprietor  or  permanent  tenure-holder,  the  subordinate  right  ue., 
occupancy  right,  will  not  cease  to  exist,  i.e,,  it  will  live  {Explanation),  But  if 
the  same  raiyat  acquires  an  entire  superior  interest  in  the  land  as  proprietor 
or  permanent  tenure-holder,  the  subordinate  interest,  i,e,,  the  occupancy-right,  will 
cease  to  exist  (Subsection  1).  Hence  when  the  entire  interests  of  the  superior 
landlord  and  the  occupancy  raiyat  are  united,  whether  the  landlord  purchases  the 
subordinate  interest,  or  vice  veraA,  i.e.,  the  raiyat  purchases  the  superior  interest,  they 
fare  in  the  same  boat.  But  when  a  fractional  owner  purchases  a  right  of  occupancy, 
the  subordinate  interest  is  merged  in  the  superior  interest.  This,  however,  does 
not  hold  good  in  the  converse  case,  e,g.,  if  the  occupancy  raiyat  purchases  that 
fractional  share.  This  is  hardly  just  to  the  zemindars.  A  fractional  owner  plug  the 
occupancy  raiyat  is  the  same  as  an  occupancy  raiyat  plue  the  fractional  owner. 

Ceasee  to  exist  possibly  means  is  extinguiihed. 

Does  not  lose  it  means  is  not  extinguished  or  remains  in  abeyance. 

Jointly  interested, — Jointly  interested  with  whom  ?  In  sub-section  (2),  this 
phrase  certainly  refers  to  fractional  owners,  $.«.,  jointly  interested  with  other 
proprietors.  If  it  meant  jointly  interested  with  the  Qccupancy  raiyat,  the  sub-section 
would  have  been  superfluous  in  face  of  sub-section  (1).  The  same  meaning,  I 
presume,  holds  good  in  the  Explanation. 

There  is  another  distinction  which  ought  to  be  marked.  Sub-8ecti<Mi  (1^  speaks 
of  becoming  united "  by  transfer,  succession,  or  otherwise.''  So  the  ex{Hanati(Mi 
speaks  of  becoming  ''  interested,^  (how,  it  does  not  say, — it  may  be  by  transfer, 
succession,  or  otherwise)  ;  but  sub-section  (2)  speaks  of  being  "  transferred^  only. 
Hence  if  an  occupancy-right  is  bequeathed  to  a  fractional  owner,  this  provision 
will  not  apply,  and  the  occupancy  right  will  live  in  the  co-sharer. 
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Sections  28  and  29  of  the  Bengal  Tenancy  Bill  No.  II  were  more  explicit. 
TBey  ran  as  follows  : — 

"  28.     If  the  landlord  of  a  raiyat  haying  a  right  of  occupancy  acquires,  by 
Effect  cf  ocquiHtion    purchase  or  otherwise,  the  interest  of  the  raiyat,  the  occu- 
<*/  ocoupaney^kt    by    pancy-right  shall  cease  to  exist,  but  nothing  in  this   section 
Undlord,  gliall  prejudicially  affect  the  rights  of  any  third  person, 

29.    (1)  A  person  holding  land  as  a  raiyat  shall  not  be  prevented  f^om 
Special  proviHons  as    acquiring    an    occupancy    right    in    the    land    by    reason 
td    joint   owners   and    only  that  he  is  jointly  interested  in  the  land  as  proprietor 
farmers.  or  tenure-holder. 

(2)  A  person  holding  as  an  ijaradar  or  fanner  of  rents  shall  not  by 
such  holding  acquire  a  right  of  occupancy  in  the  land,  but  if  a  person  acquires 
a  right  of  occupancy  in  land  he  shall  not  lose  it  by  subsequently  holding  the  land 
in  farm." 

In  recasting  these  sections  the  Select  Conmiittee  have  made  them  more 
confused.  The  explanation  cannot  be,  or  ought  not  to  be,  treated  as  a  separate  sub- 
section. It  is  only  an  explanation  of  the  main  sub-sections  of  the  Act.  Looked 
at  from  this  standpoint  of  view,  it  would  appear  that  sub-section  (1)  applies 
to  both  occupancy  raiyats  and  landlords  whoever  purchases  the  one  or  other  right 
in  the  case  of  a  transfer  of  the  entire  interest.  So  does  sub-section  (2)  by 
straining  the  meaning  of  the  words  used  in  it.  Whether  the  occupancy  right  is 
added  to  the  fractional  superior  right,  or  vice  versd,  the  effect  is  the  same.  Hence 
equitably  considered  sub^section  (2)  should  be  held  to  a^^ly  to  both  cases  equally. 
The  Explanation  then  adds  that  in  either  of  the  three  cases  contemplated  by 
sub-sections  Tl),  (2)  and  (8),  when  the  occupancy  raiyat  becomes  subsequently 
interested  in  uie  superior  right,  the  occupancy-right  is  not  lost  by  it,  but  is  kept 
in  abeyance.  This,  it  will  be  remembered,  is  only  another  and  a  strained  explanation 
of  the  section.  The  whole  difficulty  vanishes  if  we  suppose  that  the  words  "  by 
subsequently  becoming  jointly  interested  in  the  land  as  proprietor  or  permanent 
tenure-holder,*'  have  inadvertently  crept  in. 

Case  Law, — A  person  held  raiyati  lands   alternately  as  cultivator  and   ticca 
lessee  or  farmer  continuously  for  a  period  of  about  fifty  years.     In  special  appeal 
it  was  urged  that  when  the  defendant  took  the  lease,   his  possession  as   cultivator 
merged  in  that  of  the  higher  title,  and  that,  though  he  had  cultivated  the  lands  for 
broken  period,  yet  that  would  give  him  no  right  of  occupancy,  as  he  had  not  held  the 
lands   continuously   as  a  cultivator  for  a  period  of  twelve  years.     "  We  think,"  says 
Loch,  J.,  in  this  case,  "  the  doctrine  of  merger  does  not  apply  to  this  case,  for  the  de- 
fendant, notwithstanding  the  leases,  continued  to  hold  the  lands,  as  he  always  had  done 
previously,  viz.,  as  a  cultivator.     We  do  not  mean  to  say  that  the  defendant  as  lessee 
could  confirm  his  own  right  of  occupancy.   But  we  think  that,  during  the  period  of  the 
lease,  the  power  of  eviction  as  regains  hun  was  in  suspense,  and  when  the  lease  expired, 
he  was  stiU,  as  he  had  always  been,  the  actual  cultivator.'^    Ainslie,  J.,  observes  >: 
''  The  lands  in  the  present  case  are  raiyati  lands.     They  were  subject  to  the  accrual 
of  some  right  in  the  raiyat  other  than  that  derived  from  express  grant  by  his  land- 
lord ;  and  it  seems  to  me  that  such  rights  do  not  merge  in  the  ticca  leases  taken 
from  the  zemindar.    It  has  been  nowhere  proved  that  in  the  intervals  between 
the  ticca  leases,  the  defendant  entered  into  possession  under  a  new  arrangement  with 
the  zemindar.     He  appears  to  have  continued  in  possession  as  a  matter  of  course, 
and  on  the  expiry  of  each  ticca  lease  to  have  resumed  without  any  question  the 
position  he  was  holding  at  its  commencement.    No  doubt  the  defendant  as  farmer 
could  not,  by  his  own  neglect  to  exercise  the  powers  of  the  landlord,  create  for  him- 
self any  title  as  raiyat  against  the  zemindar.     But  on  the  other  hand  he  lost  no 
title  or  interest  that  he  had   as   a  raiyat.     If  his  raiyati  interest  be  taken  as  sus- 
pended daring  the  whole  period  of  the  existence  of  the  leases,  we  still  find  that' 
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he  has  been  holding  for  a  period  o!  21  years,  and  that  in  the  whole  term  of  47 
years,  commencing  in  1281  F.  S.,  his  occnpation  has  nerer  been  intermpted  by  the 
holditfg  of  any  other  raiyat"— A/olroon*  Lai  Dobs  and  othert  v.  L,  G.  Crowdy  and 
others,  17  W.  R ,  274,  In  Thomas  Savi  v.  Panehanun  Boy  and  others,  26 
W.  R.,  508,  the  lower  Courts  found  as  a  fact  that  the  defendant's  tenancy  commenced 
in  1269,  and  that  from  1272  to  1278  he  was  assignee  of  the  landlord's  interest 
under  an  ijara  lease  for  six  years.  At  the  end  of  1278  he  did  not  quietly  surrender 
the  leased  property  as  stipulated,  and  consequently  a  notice  to  quit  was  served  upon 
him  in  1279.  The  Oourt  (AinsUe  and  Birch,  J  J.)  observed  :  '<  It  seems  to  us 
that  the  defendant  must  be  taken  to  have  been  holding  over  as  farmer  for  this  last 
year,  so  that  he  was  in  fact  assignee  of  the  landlord's  interest  up  to  the  end  of 
Assin  1279.  He  was  therefore  the  person  who  had  the  power  to  terminate  the 
raiyati  holding  by  virtue  of  which  he  now  claims,  and  so  long  as  he  remained  as 
middleman,  the  landlord  could  not  come  in  to  deal  directly  with  the  raiy^ts. 
It  is  through  his  own  forbearance  that  the  present  claim  has  grown  up, 
and  there  can  be  no  equity  in  allowing  him  to  stand  by  idle  in  order  to  create 
a  right  in  himself  adverse  to  his  landlord  whose  interest  he  as  farmer  was  bound  to 
protect.  Granting  that  a  raiyati  interest  may  consist  with  a  farming  title,  I  think  it 
must  be  held  that  the  co-existing  raiyati  interest  is  the  same  in  extent  and  quality 
at  the  end  as  at  the  beginning  of  the  lease  of  the  farm.  Whatever  may  be  the  case 
as  to  other  tenants  as  ag^st  the  farmer  himself,  the  lessor  has  a  clear  right  to 
have  compensation  fcnr  any  change  to  his  prejudice  caused  by  him  (the  farmer),  and 
this  not  merely  by  way  *of  damages,  but  by  having  the  property  restored  to  its 
original  estate  where  this  is  practicable.  Thus  if  the  defendant  had  no  right  of  occu- 
pancy at  the  commencement  of  his  farming  lease,  he  cannot  have  acquired  one 
during  its  currency.  This  view  of  the  law  was  taken  by  Mr.  Justice  Loch  and 
myself  in  the  case  of  MoohundUal  Dole  v.  Orowdy,  8  B.  L.  R.,  App.  95.  This 
view  may  lead  to  some  difficult  questions,  but  their  solution  is  unnecessary  in  the 
pre^t  case,  for  it  is  only  by  contmuing  the  raiyati  interest  to  the  veiy  last  day  on 
which  the  farming  title  continued  to  exist  that  an  occupation  of  twelve  years  is  made 
out.  Baboo  Mohini  Mohan  Roy  contended  that  under  section  6,  Act  YIII  of 
1869  (B.O.),  the  right  of  occupancy  is  not  limited  by  any  proviso,  save  that  mentioned 
in  section  7,  but  that  it  comes  into  effect  absolutely  the  moment  12  years  continuous 
possession  as  a  raiyat  has  been  completed.  But  then  the  question  is,  what  is  meant  by 
occupation  as  a  raiyat  ?  I,  in  effect,  held  in  the  case  cited,  and  still  hold,  that  it  means 
an  occupation  which,  though  subordinate,  is  in  a  sense  adverse  to  the  landlord  so  far  as 
it  qualified  his  power  of  dealing  with  the  land  at  will.  Where  there  is  practically 
no  restraint  of  the  landlord's  will,  in  consequence  of  the  will  and  the  restraining 
power  being  in  the  same  person,  there  can  be  no  opposition  (in  the  qualified  sense 
intended  above)  to  the  landlord  sueh  as  is  inherent  in  the  holding  of  a  raiyat ;  and 
while  this  state  of  things  lasts,  the  raiyati  right  is  so  far  in  abeyance  that  it  cannot 
undergo  any  change  in*  its  character — Vvie  Lai  Bahadur  Sing  and  others  v. 
X.  Solano  and  another,  12  C.  L.  R.,  559  ;  I.  L.  R.  10  Gal.,  45,  quoted  in  full 
ante  under  sub-section  (1). 

A  partition  does  not  extinguish  rights  of  tenants  ;  nor  does  the  part  of  one  of 
the  proprietors  being  the  tenant  destroy  a  tenant  right,  because  another  heir  had  the 
land  allotted  as  part  of  )ns  share — Nuthoolal  Chowdry  and  others  v.  Saadut  Ali  and 
atihtrij,  Sp.  W.  R.,  71.  The  division  of  the  parent  estate  does  not  reduce  a  party 
who  did  not  hold  as  a  raiyat,  to  the  position  of  a  raiyat  not  liable  to  ejectment — 
LaleetNarain  Singh  v.  Gopal  Singh  and  others,  9  W,  R.,  145. 

Subsection  (8): — ^A  possession  which  amounts  simply  to  a  moostagiri  right  to 
collect  rents  fiovx  raiyats  is  not  such  a  possession  as  confers  a  right  o!  occupancy — 
Lalla  Ishur  Butt  v.  Bhaka  Chowdry  and  others,  17  W.  R.,  242.  A  ticcadar  occu- 
pying merely  as  tbe  assignee  of  the  zemind^,  ^nd  cultivating  because  of  the  oppor- 
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t^nify  thus  afforded,  cannot,  under  color  of  that  character,  claifn  the  right  of  occupancy 
under  section  6,  Act  X — Wooma  Nath  Tgwariy,  Koondun  Tewariand  otkei^y   19 
W.  K.,   177 ;  Bam  Surun  Sahoo  and  Janki  SahoOy  SfOf  y.  Veryag  Makafon,  25 
W.  B.,  554  ;  Mr.  D.  M.  OUmor$  v.  Sreemuni  Bhoomik  ind  othen,  Sp,  W.  B.,- 
(Act  X),  77  ;  also  L.  B.,  5  I.  A.,  168  ;  1  W.  B.,  76.  ^a^  fj^,  ^  y^  ^^ ^^ 

Incidents  of  Occupancy  Right. 

'*  Turning  now  to  the  incidents  attached  to  the  right  of  occupancjr,  it  will  be 
seen  that  we  have  made  a  most  important  change  iA  regard  to  one  of  these 
incidents— transferability.  Instead  of  legalising  it  and  regulating  it  by  law,  we 
liaye  left  it  everywhere  to  custom.*'— •(^^Ztfc^  Oommittee  on  B,  T.  Bill  N9.  III). 

The  fcdlowing  sections  (sections  23  to  26)  show  th^  the  statutory  right  of  occu- 

Anoeoupanoy  ravyat    pancy  is  not  by  itsdf  transferable.     It  is,  however  so,  when 

.^mmot  iramrfer  kit  hold*    custcm  allows  it.     The  incidei^ts  of  occupancy  right  should, 

W*  therefore,  be  read  with  sections  78  and  178,  8ul>-sectio&  (8) 

dause  (d).    The  following  is  a  brief  account  of  the  case  law  on  the  subject : 

TranrferabilUy  qf  the  oceupaney  right. — The  original  scheme  was  to  make 
the  right  transferable,  but  it  has  been  abandoned  on  account  of  many  difficult 
questions  that  arose  out  of  it.    The  old  Acts  (X  of  1859,  or  YIII  of  1869  B.C.) 
did  not  define  a  right  of  occupancy  :  They  simply  provided  that  the  raiyat  holding 
for  the  prescribed  period  ''  shall  have  a  right  of  oocupancy  in  the  land,  so  long  as 
he  pays  tiie  rent."    The  right  was  not  expressed  to  be  heritable,  but  it  was  provided 
that ''  the  holding  of  the  father  or  other  person  from  whom  *a  iraiyat  inherits  shall 
be  deemed  to  be  the  holding  of  the  raiyat  within  the  meafiing  of  this  section." 
That  provision  only  referred  to  the  acquisition  of  the  right — Sim  Ohand  Borua  v. 
Moorari  Mundhy  8  W.  B.,  127,  and  the  right  when  acquired  was  nowhere  declared 
to  be  heritable  ;  and  the  literal  meaning  of  the  terms  used  would  not  necessarily 
include  an  hereditary  quality  in  the  right.    Moreover  the  right  being  one  created  by 
statute,  although  analogous  in  some  respects  to  the  right  of  the  khudkaskty  its 
nature  cannot  be  ascertained  by  a  reference  to  the  rights  of  the  khudkasht  or  to 
custom.    Occupancy  tenants  may  of  course  have  customary  or  other  rights  in  addi- 
tion, but  it  is  difficult  to  see  how  these  can  assist  in  determining  their  rights  as 
occupancy  raiyats.    Apparently  the  strict  terms  in  which  the  right  is  b^towed 
would  be  satisfied  by  giving  the  raiyat  a  personal  right  neither  hereditary  nor  trans- 
ferable.   Accordingly  Sir  Barnes  Peacock  in  one  case  doubted  whether  a  right  of 
occupancy  was  heritable — Ajodhya  Pertad  v.  Muift.  Bmam  Bandee^  F.  B.,  7  W.  B., 
528 ;    B.  L.  B.,  Sup.  Vol.  725,  S.  G. ;  2  Ind.  Jurist,   192.    See  also  Bani 
Darya  Sundari  v.  Brindavan  Chundra  Sarkar,  2  fi.  L.  B.,  App.,  87  ;  11  W.  B., 
162.    Sections  20  and  21  of  this  Act  now  attempt  to  define  a  settled  raiyat,  and 
section  26  makes  the  right  expressly  heritable.    Under  the  old  Acts,  too,  in  the  deci- 
sions just  quoted,  it  has  been  held  that  a  right  of  occupancy^  is  an  hereditary  right, 
but  not  necessarily  transferable.    Hence  a  holding  by  a  raiyat  and  his  father  for 
more  than  twelve  years,  creates  a  right  of  occupancy — Nim  Ckand  Barooa  v.  Murari 
IfimJfo,  8  W.  B.,  127.    Where  araivat  succeeded  to  the  holding  of  his  undo,  who 
had  a  right  of  occupancy,  and  was  allowed  by  the  zemindar  to  continue  in  the  hold- 
ing for  eleven  years,  it  was  held  that,  though  the  plaintiff  was  not  strictly  entitled  to 
succeed  by  inheritance,  yet  he  must  be  taken  to  have  succeeded  to  the  holding  by 
the  consent  of  the  zemindar  and  acquired  a  right  of  occupancy — Mussi.   Sakeemun- 
neta  v.  Bhaoria,  5  All.  28.    A  distant  relation  of  a  deceased  raiyat  is  hot  entitled 
to  succeed  by  inheritance  when  the  zemindar  had,  on  the  death  of  the  raiyat,  made 
arrangements  with  another  raijBi^^Jotee  Bam  Sarma  v.  Mungloo  Sarma,  8  W.  B.^ 
60.    This  decision  in  fact  goes  to  establish  what  we  have  stated  above  that  the 
right  when  acquired  was  nowhere  mentioned  in  the  law  to  be  heritable.     Section 
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26  of  the  new  Act,  howeTer,  settles  the  whole  qnestion.  The  right  of  ooonpan<^  ib 
necQSgarily  acquired  by  holding  upon  a  tenure  which  is  dther  hereditary  and  transfer- 
abb  *or  not ;  and  at  one  time  it  was  a  question  whether  a  right  to  occupy,  and  not  « 
to  be  ejected  so  long  as  the  rent  is  paid,  is  added  to  the  rights  already  existing,  eo 
that  it  becomes  part  of  the  tenure,  and  goes  with  it,  being  transferable  wh^  ike 
original  tenure  was  so.  It  has  been  held  that  the  acquisition  of  an  occupancy-right 
would  not  render  a  t^iure  transferable  which  before  was  not  so.  It  was  not  the 
intention  of  the  Legislature,  when  passing  Act  Xof  1859,  to  alter  the  nature  of  a  jote 
and  conrert  a  non-transferable  jote  into  a  transferable  one,  merely  because  a  raiyai 
had  held  it  for  twelre  years,  and  thereby  acquired  a  right  of  occupancy — Ajodfya 
Fersad  v.  Muggt.  Imam  Bandee  Begum^  7  W.  R.,  528  (F.  B.).  To  the  same  eCFeot 
is  Bani  Durga  Sundari  y.  Brindavan  Chandra  Sarkar,  2  B.  L.  R.,  App.,  87  ;  11 
W.  R.,  162.  On  the  other  hand  it  has  been  said  that  a  right  of  occupancy  is  per- 
petual, transferable  and  heritdble— Jfti«^.  Taramani  Dasi  v.  Birenoar  Mazumdar, 
1  W.  R.,  86  ;  Nunka  Boy  v.  Mahabir  Benad,  3  B.  L.  R.,  App.  85  ;  11  W.  B., 
405.  This  yiew  has  been  overruled  in  later  cases,  and  the  right  has  been  decided  not 
to  be  transferable.  A  raiyat's  right  of  occupancy  resting  upon  legislation  and 
custom  alone  is  not  derived  from  the  general  proprietory  right  given  to  the  zemin^ 
dar  by  the  Legislature,  but  derogates  from  and  qualifies  that  right.  Whatever  the 
raiyat  has,  the  zemindar  has  all  the  rest  which  is  necessary  to  complete  ownership 
of  the  land  ;  and,  amongst  other  rights,  he  must  have  such  a  right  as  will  enable 
him  to  keep  possession  of  the  soil  in  those  persons  who  are  entitled  to  it.  The  rai- 
yats  have  no  power  to*transfer  their  right  to  have  possession  of,  and  to  use  the  soil, 
for  their  own  benefit— £t5»  Sohodwa  v.  Smith,  12  B.  L.  R.,  82 ;  20  W.  R.,  189. 

In  other  cases  the  transferability  appears  to  have  been  decided  with  reference  to 
the  original  nature  of  the  holding.  Thus  it  has  been  laid  down  that  a  khudhashl 
raiyat  with  a  right  of  occupfmcy  may  transfer  if  there  is  a  custom  authorising  such 
transfer  ;  that  is,  if  his  original  holding  was  transferable,  since  at  the  date  of  this 
decision  there  could  be  no  custom  which  would  affect  the  new  right  of  occupancy 
created  by  Act  X  of  1859 — Chandra  Kumar  Roy  v.  Kedarmani  Dasi,  7  W*  R., 
247  ;  ^arendra  Narain  Chowdry  v.  hhan  Chimdra  Son,  13  B.  L.  R.,  274.  In 
several  other  cases  the  same  test  of  transferability  is  applied  or  referred  to,  namely, 
the  original  nature  of  the  tenure— «/t^ytf<  Chunder  Boy  v.  Bamn^krain  BhuUa- 
charjee,  1  W/  R.,  126 ;  Uhnopuma  Dasi  v.  Ooma  Ohuran  Das,  18  W.  R., 
55 ;  Sreeram  Bose  v.  Bissonath  Ohose,  3  W.  R.,  Act  X,  8.  And  in  most 
of  the  cases  in  which  a  right  of  occupancy  was  decided  not  to  be  transferable, 
the  original  tenure  was  not  transferable,  and  Sir  Barnes  Peacock  said  in  the 
Full  Bench  case  of  Ajodhya  Persad  v..  Musst.  Emam  Bandee  Begum,  7  W.  R., 
528,  that  it  was  not  intended  to  alter  the  nature  of  the  jote  by  giving  the  right  of 
occupancy.  It  has  been  now  decided  by  a  Full  Bench  of  the  High  Court  of 
Calcutta  that  the  statutory  right  of  occupancy  is  not  transferable  as  such.  This 
decision  is  grounded  d^on  the  personid  nature  of  the  right.  Thus  Chief  Justice 
Couch  says  :  "  It  is  a  right  to  be  enjoyed  only  by  the  person,who  holds  or  cultivates 
and  pays  the  rent,,  and  has  done  so  for  a  period  of  twelve  yeara."  And  again  :  "  The 
ordinary  construction  of  the  words  (in  section  6)  appears  to  me  to  be  that  the  right 
is  only  to  be  in  the  person  who  has  occupied  for  twelve  years,  and  it  was  not  intended 
to  give  any  right  of  property  which  could  be  transferred.  The  question,  as  I  have 
answered,  is  solely  upon  the  Act,  and  independent  of  the  existence  of  any  custom"—^ 
Narendra  Narain  Boy  Ohowdry  v.  Ishan  Chundra  Sen,  18  B.  L.  R.,  274  at  p. 
288.  This  view  is  more  fully  developed  in  the  following  extract  from  the 
judgment  of  Mr.  Justice  Phear  in  the  case  of  Bib*  Sohodwa  v.  Smiihy 
.20  W.  R.,  139  :  "  As  the  authorities  stand,  this  question  seems  to  be  one 
,of  some  nicet^y,  and  in  considering  it  there  is  need  to  bear  in  mind  that  the 
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Mfttkm  Wtween  the  zemindar  and  the  raijnat  are  not  generally  the  same  as  ihoe^ 
between  the  English  landlord  and  tenant.    Ko  donbt  the  zemindar  has  beea«pade> 
%jlegidatiTe  enactment  the  proprietor  of  ^e  land  which  forms  Ins  zemindariy 
and  as  regards  his  khmMWy  neej^joUj  or  teer    land,  it    may  be  taken  that   the 
onhii^Kfcor  of  the  soil  has  generally  no  other  rights  than  those  which  be  obtams  a» 
almaat  by  contract  with  the  semindar,  bat  with  regard  to-  the  raiyati  laiid»  which 
constitute  the    bulk  of  his  semindari,  it  is  much  otherwise.    Then,  while  the 
semindar  is  still  the  proprietor  of  the  land,  the  ruyats  of  the  nllage,  «9  the 
combined  effect  of  custom  and  legi^ation,  hare  in  most^  if  not  in  aU  eases  some 
right    to   eultiyate   tiie    raiyati    land  of  the  village,  which  is  altogether   inde- 
p«ident  of  the  zemindar,  and  which,  in  the  case  of  a  raiyat  having  a  right 
of  oocupaney,  is  a  right  to  occupy  and    use  the  soil,  quite  irrespective  of   any 
assent    or   permission   on  the  part  of  the  zemindar.    This  right  resting  upon 
legislation  and  custom  alone,  is  not-  derived  from  the  general  propriet(^  right 
given  to  the  zemindar  by  the  Legislature,  but  is,  as  I  understand,  in  derogittien  of^ 
and  has  the  effect  of  cutting  down  Mid  qualifying   that  right.    I  may  say  that, 
in  my  conception  of  the  matter,  the  rdation  between  the  zemindar's  right  and  the 
<>ccupancy.  raiyat's  right  is  pretty  much  the  same  as  that  which  obtains  between  the 
right  of  ownership  of  land  in  England,  and  the  servitude  or  easement  which  iS" 
termed  profii  a  prendre^  although  I  need  hardly  say  the  raiyat's  interest  is  greatly 
moFeext«isivethanaprq/{/afrtfr»^.     It  appears  to  me  that  the  raiyat's  is  the 
dcNoainant  and  the  zemindar's  the  servient  right.     Whatever  the  raiyat  has,  the 
zemindar  has  all  the  rest  which  isnecessary  to  complete  ownership  of  i^e  land  :  the 
zemindar's   right  amounts  to  the  complete  ownership  of  the  land  subject  to  the 
bccupimcy  raiyat's  right,  and  the  right  of  the  village,  if  any,  to  the  occupation  and 
eultivstion  of  the  soil,  to  whatever  extent  these  rights  may  in  any  given  case  reach, 
Whi^  these  rights  are  ascertained  there  must  remain  to  the  zemindar  all  rights  and 
privileges  of  ownership  which  are  not  inconsistent  with  or  obstructive  of  them.    And 
amonget  oi^er  rights,  it  seems  to  me  clear  that  he  must  have  such  a  right  as 
wHl  enaUe  him  to  keep  the  possession  of  the  soil  in  those  persons  who  are  entitled 
to  it,  and  to  prevent  it  from  being  invaded  by  those  who  are  not  entitled  to  it"-— 
See  Regulation  YII  of  1799,  section  15,  clause  7.    It  was  held  in  an  early  ease 
that  the  customary  right  to  occupy  as  long  as  the  raiyat  paid  the  customary  or 
agreed  rent  could  not  be  transferred,  and  the  zemindar  was  held  entitled  to  posses- 
ion ad  agmnst  the  ttansf^ee — Baboo  Prasanno  Kumar  Tagore  v.  Ram  Mohvn 
Diu$,  8.  D.  A,  (1855),   U,  referring  to   Harington'i  Anaivm,  Vol.  HI,  484, 
456:     The  right  dealt  with  in  this -case  may  be  the  right  of  the  khudha$ht,  or  an 
malogons  right  which  has  grown  up  out  of  mere  occupancy.    The  right  of  ocou- 
paney  acqnir^  hf  a  cultivating  raiyat  under  section  6  of  the  Bengal  Act  YIII  of 
1869,  cannot  be  transferred  either  by  a  voluntary  sale,  or  gift,  or  by  a  sale  in 
ezlbention  ef  a  ^^Teo^-^Dwarkanath  Mister  v.  Hurish  ChundiT  and  others,  4  I.  L.  R., 
CaL,  925.     "As  regards  the  mode  of  transfer,"  says  Jackson,  J.,  "  it  is  clear  there 
is  no  groimd  for  distinguishing  a  voluntary  sale  from  a  sale  in  execution.    If  a  sale 
by  ■  a  private  contract  would  validly  pass  a  right  of  occupwicy,  then  a  sale  in 
eiBecQtioii  of  a  decree  would  equally  pass  it  and  vice  vergd.    So  far  then  I  ihink 
the  ea&e  id  clearly  governed  by  the  authority  of  the  Full  Bench  ruling."    The  sale 
of  a  jote  in  execution  of  a  decree  against  the  jotedar  does  not  prove  it  to  be  trans^ 
feraUe,  nor  does  the  purchaser  acquire  a  right  of  occupancy  by  his  purchase  where 
Ae  right  is  not  dependent  on  custom,  but  is  a  mere  creature  of  the  Rent  Law—^ 
iMpmudh    Chahi  v.  Doyal  CHand  Pal  and  another,     22   W.  R.,    169;   Sam 
i^amdet   Soy   Chowdry  v.  Bhola  Nath  Luskar,  22  W.  R.,  200  ;  Sheik  Ameen 
^Muh  and  another  rr  Bhyro   Mmdle  and  another,  22  W.  R.,  493  ;  Mre.  M,  R. 
H^  ¥.  Mmshi  Moneerudden   Ahung,  24   W.  R.,  6  ;  see  lOso .  25  W.  R.,  104  \ 
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Nahoo  Soy  y.  MdkaUr  Per$ai  and  otherg,  11  W.  R.,  405  ;  Tara  Proiod  Soy  and 
otherM^Y.  8oorjo  Kanta  Aoharjee  Ohowdry,  15  W.  R.,  152;  Dwarka  Natk  Miiree 
T.  KoMay9  Sirdar y  16  W.  R.,  Ill;  Bootee  Sing  and  otkert  7.  Moorat  Sing  and 
others,  20  W.  B.,  478.  A  tenant  having  a  right  of  occupancy  cannot  create 
an  intermediate  tenure  between  himself  and  the  zemindar — Bmihur  Muhmji 
v.  Jadunath  Qhote,  7  W.  R.,  114.  A  right  of  occpancy  may,  however,  be  trans- 
ferable by  local  custom— 1  W.  R.,  153  (8  R.  J.  P.  J.,  224)  ;  Sriram  Boee  y. 
Siisonath  OhosOf  3  W.  R.,  Act  X,  21.  As  a  general  rule  it  nas  been  laid  down 
by  the  judgment  of  a  Full  Bench  that  when  a  tenure  was  not  transferase  before 
the  passing  of  Act  X,  the  parsing  of  that  Act  would  not  have  the  effect  of  render- 
ing it  a  transferable  tenure;  but  that  ruling  specially  exempts  cases  in  which 
rights  of  occupancy  or  tenures  of  a  similar  description  were  transferable  by 
local  custom.  It  has  never  been  ruled  that  under  no  circumstance  can  a  right 
of  occupancy  be  transferred — Nukoo  Boy  y.  Mahabir  Fenad,  11  W.  R.,  405  ; 
Banee  Madhub  Banerji  v.  Jo^hiMken  UuJcerji  and  otherg.  In  order  to  make  a  right 
of  occupancy  transferable,  it  must  be  shown  that  it  is  so  transferable  according  to 
the  custom  of  that  part  of  the  country  in  which  the  tenure  is  situated  ;  where 
no  mention  is  made  in  a  dowl  of  any  right  to  transfer,  the  existence  of  the  power 
to  transfer  cannot  be  presumed — Unnopuma  Dan  v.  Oma  Chum  Dan  awl  otherg, 
18  W.  R.,  55 ;  MuMt  Shunkerputee  Jhakoorain  v.  liirza  SaifooUa  Khan  and 
another,  18  W.  B.,  507  ;  Bootee  Sing  and  othen  v.  Moorat  Sing  and  othen,  20 
W.  R.,  478.  In  the  Full  Bench  case  of  Narendro  Narain  Chowdry  v,  Ithan 
Chundra  Sen,  Couch,  CtJ.,  observes*:  '^  The  question,  as  I  have  answered,  is  solely 
upon  the  Act,  and  independent  of  the  existence  of  any  custom."  Credible  evi- 
dence of  the  antiquity  of  a  local  custom  is  sufficient  to  determine  whether  tenures 
of  a  certain  class  is  transferable  by  it.  There  is  no  necessity  for  the  witnesses  to  fix 
any  particular  time  from  which  such  tenures  became  itransferable— y0yib*i«fia 
Mookerji  v.  Doorga  Narain  Nag,  11  W.  R.,  848. 

There  is  nothing  unreasonable  in  the  custom  by  which  the  tenure  of  a  khudkaskt 
raiyat,  who  has  built  a  puoca  house  on  his  land  and  has  acquired  a  right  of  occupancy 
under  section  6,  Act  X,  is  a  transferable  tenxue-^Chunder  Kumar  Boy  y.  Kedar 
Hani  DaH  and  another,  7  W.  R.,  247.  According  to  the  custom  of  the  Hoogly 
district,  a  tenure  granted  for  building  purposes  is  transferable— l^aiiM  Madhub 
Banerji  v.  Joykishen  Mukerji,  12  W.  R.,  495,  which  confirm  the  opinion  of  the  senior 
judge,  Kemp,  J.,  in  the  same  case  reported  in  11  W.  R.,  354  ;  compare  also  Doorga 
Fer$ad  Mister  and  others  r.  Bindavan  Sukul,  15  W.  R.,  274  ;  Nidhi  Kristo  Base 
v.  Nistarini  Dasi  and  others,  21  W.  R.,  386.  A  kadimi  or  mourasi  holding 
is  something  very  muich  larger  than  what  is  known  as  a  right  of  occupancy  under 
the  rent  law ;  and  where,  according  to  the  custom  of  the  country,  such  a  holding 
is  a  transferable  tenure,  the  purchaser  takes  the  whole  of  the  rights  of  the  previous 
holder  against  the  zemindar — Nunda  Kumar  Bhugut  v.  Laksmi  Fria  Jkhia^ 
23  W.  R.»  36.  The  efistence  of  a  custom  in  a  particmar  district,  however,  by  which 
a  right  of  occupancy  in  such  a  district  is  transferable,  will  not  justify  the  holder  of 
such  a  right  in .  subdividing  his  tenure,  and  transfering  different  parts  of  it  to 
different  persons  ;  and  in  case  of  such  transfer,  the  zemindar  is  entitled  to  treat  the 
transferees  as  trespassers,  and  eject  them — Tirthanund  Tkakoorr.  Muity  Lai  Misser^ 
8  I.  L.  R.,  Cal.,  774.  The  statutory  right  of  occupancy  under  Act  VIII  of 
1869  (B.C.)  cannot  be  extended  so  as  to  make  it  include  complete  dominion  over 
the  land,  subject  only  to  the  payment  of  a  rent  liable  to  enhancement.  The  landlord 
is  still  entided  to  insist  that  the  land  shall  be  usedior  the  purposes  for  which  it  was 
granted  ;  and  although  the  Court  in  such  cases  will  be  disposed  to  place  a  liberal 
interpretation  on  the  rights  of  the  tenant,  it  will  not  sanction  a  complete  change  in 
^e  .mode  of  eQJoymeot-— ^  Sahoo  j.  Deonarain  Sing,  1.  L.  R.,  Cal.,  781. 
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Ijfeei  of  frantfer  of  holding  hy  an  oecupaney  or  a  ietthd  raiyai.^^Thffte  baa 
been  considerable  discussion  as  to  tbe  effect  of  a  transfer  of  a  bolding  in  wbii^  tbe 
tenant  bas  only  a  rigbt  of  occapancj;  and  wbicb,  as  we  baye  seen,  cannot  itself  be 
transferred.  In  Joy  Kkkm  Mukerji  v.  Baj  KUhen  Mukerjij  5  W.  R.,  147,  tbe 
zemindar  sued  for  possession  against  tbe  transferee,  contending  tbat  tbe  transfer  gave 
ibe  transferee  no  rigbts.  It  was  beld  tbat  tbe  landlord  could  not  erict  tbe 
transferee  so  long  as  tbe  recorded  tenant  or  bis  representatives  paid  tbe  rent,  but 
ibat  be  was  not  bound  to  recognise  tbe  transfer  or  take  rent  from  tbe  tran^eree. 
Tbe  effect  of  tbis  decision  is  to  keep  tbe  xigbt  and  lialnlity  in  tbe  original  tenant, 
tbe  transferee  being  regarded  as  a  lessee  of  tbe  occupancy  bolder.  Otber  decisions 
agree  in  tbis  view — Ajoodhya  Pertad  v.  Mussi.  Emam  Bandee  Begum,  2  Ind.  Jurist 
192  ;  B.  L.  R.,  Supp.  Vol.,  725,  S,  C  ;  7  W.  R.,  628  ;  Rani  Durga  Sundari  v. 
Brindaoan  Chundra  Sarkar  Chowdry,  2  B.  L.  R.,  App.,  87;  11  W.  R.,  162; 
Buddye  Burira  T.  Boittuh  Purira,  15  W.  R.,  261  ;  Dwarka  Misiree  y.  Eanye 
Sirdar,  16  W.  R.,  112.  Tbis  in  fact  is  consistent  witb  tbe  principle  tbat  an 
occupancy  raiyat  may  lease — Jumeer  Oazeev,  Gunai  Mundle,  12  W.  B.,  Ill  ; 
Bibi  Sohodwa  t.  Smiih,  20  W.  R.,  139  ;  or  grant  a  mokurari  lease  witbout  rendering 
bis  lessee  liable  to  ejectment — Dumrtte  Skaik  t.  Bissetvarlal,  13  W.  R..  291. 
Again  it  bas  been  beld  tbat  tbe  transfer  is  not  a  forfeiture-^(?ora  Ohund  Mu$tqfi 
Y.  Baroda  Perwd  Mtutafi,  11  W.  B.,  94  ;  Suddye  Purira  t.  BoUtuh  Purira, 
15  W.  R.,  261  ;  Bwarkanatk  Miitree  t.  KMye  8irdar,  16  W.  R.,  112.  In 
Hmrikmr  Mookerjee  v.  Jadno  Nath  Ohoge,  7  W.  R.,  114,  it  was  said  tbat  a  tanant 
witb  a  rigbt  of  occupancy  could  not  transfer  bis  title  witbouf  possession  as  against 
ibe  zemindar  or  talukdar  ;  tbat  if  a  raiyat  baying  a  non-transferable  tenure  quits 
possession  and  giyes  oyer  tbe  land  to  a  stranger,  be  may  be  treated  as  baying 
abandoned  bis  rigbts  in  tbe  land,  or  as  a  tenant-at-will  wbose  tenancy  is  determined, 
and  tbat  tbe  landlord  may  sue  to  baye  it  declared  tbat  no  interest  yests  in  a  purcbaser 
from  sucb  tenant.  In  one  of  tbe  latest  cases  on  tbe  point,  boweyer,  a  yiew  some- 
wbat  different  to  tbose  before  referred  to  is  taken — Bibi  Sohodwa  v.  Smithy  12 
B.  L.  R.,  82.  In  tbis  case  Mr.  Justice  Pbear  treated  a  transfer  neitber  as  a 
forfefture  by  tbe  original  raiyat  nor  as  conyeying  a  rigbt  to  tbe  transferee ;  be 
beld  tbe  transferee  to  be  a  mere  trespasser  as  against  tbe  zemindar,  wbom  be 
considers  entitled  to  keep  bis  own  tenant  in  possession  and  to  eyict  tbe  transferee, 
wbo  cannot  plead  as  against  tbe  zemindar  to  resume  bis  occupation.  "  Tbe  de- 
fendant," obseryes  Pbear,  J.,  **  is  in  actual  possession  of  tbe  soil,  tilling  and  using 
it  for  bis  own  benefit,  and  be  bas  got  bimself  into  tbat  situation  under  color  of 
ma  aOIeged  transfer  to  bim,  effected  by  certain  raiyats  of  tbeir  rigbt  to  baye  possesr 
6um  of,  and  to  use  tbe  soil  for  tbeir  own  benefit ;  but  upon  tbe  plaintiff's  case 
these  laiyats  bad  no  power  to  make  sucb  a  transfer  of  tbeir  rigbts,  and  tberefore 
80  far  as  title  in  bimself  is  concerned,  deriyed  tbrougb  tbis  transfer,  tbe  defendant 
dearly  bas  no  rigbt  to  tbe  possession.  Tben,  can  tbe  defencf^nt  say  tbat,  as  regards 
Ibe  pudntiff,  tbe  transaction  of  transfer,  altbougb  it  failed  to  pass  any  rigbt  to  tbe 
defendant  bimself,  yet  seryed  to  place  tbe  defendant's  possession  under  tbe  pro- 
tection or  sanction  of  bis  grantor's  rigbt  ?  I  tbink  not ;  because  I  cannot  extend 
tiie  mere  rigbt  of  occupancy  beyond  tbe  rigbt  on  tbe  part  of  tbe  person  entitled 
to  it,  to  occupy  and  till  tbe  soil,  eitber  by  bimself  or  bis  seryants,  or  by  bis  lessees 
or  licensees,  1.0.,  at  tbe  f  urtbest,  by  persons  wbo  are  in  some  degree  subordinate  to  bim, 
and  under  bis  control,  tbrougbout  tbe  wbole  time  of  tbe  possession.  Kow  it  is 
very  plain  on  tbe  plaintiff's  facts,  tbat,  as  between  tbe  defendant  and  bis  grantors, 
tlie  defendant  cannot  possibly  be  in  any  degree  dependent  upon  tbem  in  tbe  matter 
«f  tbe  possession,  because  be  bas  obtained  from  tbem  a  complete  transfer  of  all 
Ibecr  rigbts.  It  appears  to  me  almost  absurd  to  bold  tbat  a  zemindar  in  sucb  a 
caae  as  tbat  made  by  tbe  plaintiff,  wbere  no  matter  of  estoppd  occurs,  is  obliged 
to  treat  tbe  possession  of  one,  wbo  is,  and  wbom  be  knows  to  be,  entirely  free  of 
mil  dependence  upon  bis  raiyat,  as  being  tbe  possession  of  tba^.  ni^fttr  ^and^  I  think 
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I  cotddy  if  it  were  netjessary,  show  that  serious  mischief  might  in  practice  ensue  from  ^ 
the  supplication  of  this  doctrine.  Thas  on  plaintifiTs  facts,  I  arriye  at  the  con- 
clusion that  the  defendant  has  no  title  himself  to  the  occupation  of  the  soil,  and 
that  his  occupation  of  it  cannot  be  justified  bj  the  force  of  his  grantor's  title^ 
"Therefore  in  my  opinion  the  defendant  is  an  entire  stranger  to  the  soil,  and  a 
trespasser  ;  and  the  zemindar,  as  owner,  has  a  plain  right  to  evict  him,  in  order  t<^ 
protect  the  possession,  if  in  so  doing  he  only  exercises  a  right  of  ownership  which 
is  not  in  conflict  with  the  raiyat's  right  of  possession.  Then  does  the  act  of  recovering 
•back  the  possession  from  a  stranger,  who,  as  against  the  zemaindar,  is  wrongfully 
holding  it,  conflict  with  the  right  to  that  possession  on  the  part  of  the  raiyat,  who- 
Toluntarily  parted  with  it  ?  It  appears  to  me  plainly  not ;  for  the  only  right,  if 
«ny,  which  under  the  circumstances  the  raiyat  can  hare  left  to  him,  is  to  regain  the 
possession  from  the  zemindar  after  the  latter  has  recoyered  it  from  the  stranger  ; 
because  he  certidnly  could  not  himself  recover  it  from  the  stranger  to  whom  he  had 
transferred  it  for  valuaUe  consideration.  And  if  he  had  no  right,  as  against  the 
eemindar,  to  transfer  the  possession,  surely  no  right  of  his  to  the  possession  can 
be  infringed  by  the  zemmdar's  claiming  the  possession  from  the  transferee,  though 
possibly  on  being  obliged  to  refund  the  purchase  money,  he  may  turn  to  the 
zemindar,  and  successfully  maintain  that  his  ineffectual  attempt  at  transfer  did  not 
cause  him  to  forfeit  his  original  right  to  occupy  the  land."  In  the  Full  Bench  decision 
of  Narendra  Narain  Chowdry  v.  Itthan  Chandra  Sen^  18  B.  L.  R.,  274,  which  may 
be  treated  as  a  full  settler  ojf  the  question,  it  was  held  that  an  attempt  to  transfer  a 
right  of  occupancy  by  a  raiyat,  who  quite  his  occupation  and  ceases  himself  to  culti- 
vate or  hold  the  land,  may  be  treated  as  an  abandonment  of  the  right  so  as  ta 
entitle  the  landlord  to  evict  the  transferee.  In  his  judgment  in  this  case  Mr.  Justice 
Phear  said  :  *'I  ought  however  perhaps  to  remark  with  regard  to  an  observation 
which  has  been  made  in  the  case  of  Bibi  Sohodwa  v.  Smith,  that  it  was  obviously 
not  the  intention  of  the  Bench  which  passed  that  decision  to  say  anything  judicially 
as  to  whether  or  not  the  grantors  or  transferors  of  the  jote  in  that  case  still  had^ 
in  the  events  which  had  happened,  any  right  to  require  possession  of  the  land 
at  the  hands  of  the  zemindar.  All  that  that  decision  decided  was  that  whatever 
the  rights  of  the  transferors  as  against  the  zemindars  might  be,  those  rights  did 
not  prevent  the  zemindar,  under  the  circumstances  of  the  case,  from  recov^ng 
possession  of  the  land  from  a  stranger.'' 

The  right  ol  two  or  three  joint  tenants  of  a  raiyati  tenure  held  under  the  plain-r 
tiflrs  was  sold  in  execution  of  a  decree  of  a  Civil  Court,  and  purchased  by  A  who 
continued  the  former  holders  in  immediate  occupancy  of  the  lands.  The  plaintiffs 
sued  for  possession.  No  special  custom  allowing  the  transfer  in  the  district. <rf  soch 
tenures  having  been  proved.  Held,  that  there  was  no  transfer  by  the  sale  to  A  of 
the  occupancy  rights  of  the  raiyats  ;  that  the  raiyats  had,  by  agreeing  to  hold  under 
A,  abandoned  their  rights  of  occupancy  as  much  as  if  they  had  gone  away  from 
the  land,  and  that  therefore  plaintiffs  were  entitled  to  khas  possession — Dwarkanath 
Miner  Y.  Eurish  Chunder  Boy  Chowdry,  4  0.  L.  E.,  130  ;  I.  L.  R.,  4  Cal.,  925. 
The  existence  of  a  custom  in  a  particular  district  by  which  rights  of  occupancy 

When  tranrferalle  by  ^^  such  district  are  transferable,  will  not  justify  the  holder 
eujttomj  is  tubdiviH^n  of  such  right  of  occupancy  in  subdividing  his  tenure,  and 
permitted  i  transfering  different  parts  of  it  to  different  persons  ;  and   in 

case  of  such  transfer  the  zemindar  is  entitled  to  treat  the  transferees  as  trespassers 
and  eject  them — Tirthanund  Thahoor  v.  Mutiy  Lai  Misser,  I.  L.  U.,  8  Cal.,  774. 
In  any  case  in  which  a  raiyati  holding  is  transferable,  it  is  not  necessary  that 

RegiHry  of  the  tram'  ^^  transfer  should  be  registered  in  the  sherista  of  the  land- 
fer  ofooeupancy  holding  lord — 1  W.  B.,  86  ;  Wooma  Chunm  Sett  v.  B«rt  Frotad 
notneeeetary.  Misser  and  others  *10  W.  R.,  101  ;  1  B.  L.  R.  S.  N.,  7  ;  Joy^ 

hishen  Mukerjiy,  Doorga  Narain  Nag  and  others,  11  W.  R.,  348  ;  Karodal  Thakur 
V.  Luchmeeput  Doogur,  7  W.  R.,  15.     Vide  however,  section,  73  »o*^ 
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Z^  XXin.    When  a  raiyat  has  a  right  of  occupancy  in  respect  of 

Rights  of  raiyat  in  any  land,  he  may  use  the  land  in  any  manner 
lespectof  tweof  land,  which  does  not  materially  impair  the  value  of 
the  land  or  render  it  unfit  for  the  purpose  of  the  tenancy ;  but 
shall  not  be  entitled  to  cut  down  trees  in  contravention  of  any 
local  custom.    ^//  e^<^  *^.  yfH^  T^^^  ^  "^^ 

The  statutory  right    of  occupancy  under  Act  VIII  of  1869   (B.C.)  cannot 

be  extended  so  as  to  make  it  include  complete  dominion 
ra^iuLnnot  ST^*"**^    ^^'  *^®  ^"^^'  subject  only  to  the  payment  of  a  rent  liable  to 

enhancement.  The  landlord  is  still  entitled  to  insist  that 
the  land  shall  be  used  for  the  purposes  for  which  it  was  granted  ;  and,  althouorh  the 
Court  in  such  cases  will  be  disposed  to  place  a  liberal  interpretation  on  the  rights  of 
the  tenant,  it  will  not  sanction  a  complete  change  in  the  mode  of  enjoyment — Baboo 
Lai  dahu  y.  Deanarain  Sing  and  other$j  2  C.  L  R.,  294  ;  I.  L.  B.,  8  Cal.,  781. 
What  he  oan  do  "^^^  ^^*®®  ^*®  distinguished  in  Proiunno  Kumar  C hotter ji 

T.  Jagunnath  Btfeak,  10  C.  L.  B.,  25,  where  the  land,   with 
ihe  consent  of  the  zemindar  haying  c^ised  to  be  agricultural,  and  the  tenant  haWng 
since  built  a  homestead  or  used  part  of  it  for   tanks  or  gardens,  the  nature  of  the 
tenure  was  held  not  thereby  changed,  nor  the  tenant  thereby  deprived  of    any 
right  of  occupancy  which  he  might  hare  acquired.    ''  It  is  true,"  observes  the  Court, 
**  that  the  ruling  in  the  case  of  Lai  Sahoo  y.  Deonaram  Singhy  I.  L.  B.,  8  Cal.,  781, 
seems  rather  opposed  to  this  view  ;  but  the  latter  case  is  very  distinguishable  from 
the  present  in  this  respect — that  there  the  land  was  still  in  a  state  of  agriculture  ; 
and  what  the  Court  held  was,  that  the  tenant  hud  no  right,  withput  the  landlord's 
consent,  to  alter  the  agricultural  nature  and  use  of  the  land.     But  here  the  use 
apparently  has  already  been  changed.    A  large  portion  at  least  of  the  land  is  no 
longer  agricultural,  but  used  for  the  tanks  and  gardens.     In  such  a  case  it  would 
8eem  that  the  rule  laid  down  by  Mr.  Justioe  Ainslie  in  6  W.  B.,  Act  X,  would 
not  apply,  and  that  the  building  of  a  pucca  house  upon  land  which  has  ceased  to  be 
agricultural,  could  only  have  the  effect  of  improving  the  value  of  the  property  and 
giving  the  landlord  a  better  security  for  his  rent.'*    Where  a  tenant  has  been  guilty 
of  a  breach  of  duty  in  the  use  of  his  land,  such  as  making  a  tank  in  it,  buUding 
on  it  improperly,  or  changing  the  character  of  the  cultivation,  such  conduct  does 
not  necessarily  operate  as  a  forfeiture,  so  as  to  render  the  tenant  liable  to  eject- 
ment.    The  tenant  of  an  agricultural  holding  planted  his  jote  with  mango  trees 
to  the  knowledge  but  without  the    consent  of  his  landlord,  thus  changing  the 
character  of  the  land.     More  than  three  years  afterwards  the  landlord  sued  for  a 
numdatory  injunction  to  have  the  mango  tree  removed.     Held,  that  having  stood 
by  for  more  than  three  years  and  allowed  the  tenant  to  spend  his  labor  and  capitid 
npon  the  land  without  taking  any  action  in  the  mattery  the  landlord  was  not 
entitled  to  a  mandatory  injunction — Noyna  Miseer  and  another  v.  BupiJtun   and 
0then,  I.    L.    B.,  9  Cal.,  609  ;  12  C.  L.  B.,  800.     No  tenant  taking  land  is  en- 
titled, without  some  specific  agreement  on  the  subject,  to  change  the  nature  of 
the  land,  or  to  make    any  permanent    alteration  m  the  state  oi  the  landlord's 
property.     If  a  person  wishes  to  lease  lands  for  the  purpose  oi  making  bricks, 
that  should  be  the  subject  of  a  special  agreement  between  the  parties  in  the  same 
way  as  when  parties  take  lands  for  building  purposes— ilai#nrf  Ooomar   Mookerji 
T.  Biesonath  Banerji  and  other$j  17   W.  B.,  416.     So  in   a   suit  for  a  perpetual 
injunction   against  the  principal  defendants  to  stop   the  business  of  brick-making 
carried  on  by  them  on  lands  which  they  had   taken  under  temporary  leases  from 
their  co-4efendants,  who  were  holders  of  small  jotes  within  the  plaintiS^s  zemindari 
and  to.  recover  damages  for  alleged  injury  done  to  the  lands,  where  the  evidence. 
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showed  sncli  a  continQed  use  of  the  land  for  25  years  for  the  purpose  of  brick-making 
as  raig«d  a  strong  presumption  of  acquiescence  on  the  part  of  the  landlord,  and 
that,  so  far  from  injurin*;  the  land,  the  defendants  had  placed  it  in  a  better  con- 
dition than  it  had  been  in  preriouslj.  Held  that  no  case  had  been  made  out  for 
the  issue  of  an  injunction — Mr.  Peter  Nieholl  and  other  $  y.  Tarini  Ohum  Boee^ 
28  W.  K.,  298  ;  see  2  W.  R.,  157  ;  6  W.  R.  Act  X,  40  ;  8  B.  L.  "R.,  242, 
App.  70  ;  11  B.  L.  R.,  App.  41  ;tJJ.  W.  P.,  H.  C.  Rep.  F.  B.  119,  125. 

A  raiyat  with  a  right  of  occupancy  may  build  a  pucca  house  on  his  land,  or  do 
what  he  likes  with  the  land,  so  long  as  he  does  not  injure  it,  to  the  detrimcHt 
of  the  landlord — Nyamootullah  Ostagur  t.  Qohind  Ckuran  Dutty  6  W.  R.,  Act 
X,  40. 

Materially  impair  the  value  of  land.     Vide  Improrements,  Chapter  IX. 

Unfit  for  the  purposes  of  tenancy ^  i.e  ,  unfit  for  the  purposes  of  agriculture. 

Not  entitled  to  cut  down  ireesy  etc, — Does  this  mean  that  he  is  not  entitled  to 
cut  down  trees  except  when  custoi^  allows  him  to  do  so  ;  or 

dJ^  TJrt*^^^a^  ^^  ^*  ™®*^  *^**'  *®  *  ™^®'  ^^  ^®  entitled  to  cut  down 
hiHted  b^ofuttm,  ^  ^^^^  ^^*  when  there  is  a  custom  to  the  contrary,  e,y.,  that  the 
trees  belong  to  the  landlord,  he  is  not  entitled  to  do  so  7 
The  text  which  immediately  precedes  is,  that  he  may  use  the  land  in  any  manner 
consistent  with  certain  purposes  ;  this  power  is  then  Hmited  by  a  prohiUtory  clause 
that  when  there  is  custom  to  the  contrary,  he  is  not  entitled  to  cut  down  trees* 
The  case  law  on  the  subj^t  is  rather  unsettled. 

A  zemindar  has  a  right  to  the  trees  grown  in  his  land  by  the  tenant,  who, 
though  he  may  enjoy  the  benefit  of  the  growing  timber, 
TTte  ease  law  on  the  ij^g  no  power  to  cut  the  trees  down.  The  zemindar  may  sue 
::S  1^"  ^r"  "-^  *?  ^-^  ^^  «««  J-  the  growing  trees  decl.^-SA«*^M«,Z 
Eahaman  y.  Dataram  Bathee,  Sp.  W.  R.,  367  ;  so  m  I.  L.  R., 
2  All.,  896,  it  has  been  held  that  trees  accede  to  the  soil,  and  pass  to  the  landholder 
with  the  land  on  the  termination  of  a  tenancy,  and  unless  the  tenant  uses,  during 
the  term  of  his  tenancy,  his  privilege,  where  he  has  it,  of  removing  the  trees,  he 
cannot  do  so  afterwards  ;  he  would  then  be  deemed  a  trespasser.  Compare  also 
Chatoorbhuj  lewan  v.  Syud  Villaet  Ali  Khan,  Sp.  W.  R.,  228  ;  MumsU  Ameerun 
and  another  v.  Muist.  Sunjeeda  and  another,  11  W.  R.,  226.  The  latest  decision  on 
the  point,  however,  is  that  of  Qoluh  Eana  and  others  v.  Noho  Sundari  Daei,  21 
W.  R.,  344.  The  lease  in  this  case  was  a  peehcushi  sunnud,  or  grant  at  a  quit  rent, 
of  one  and  a  half  beeghas  of  "  kunabastoo**  and  waste  jungle  land  ;  and  after  specifi- 
cation of  boundaries,  the  deed  goes  on  to  recite  :  Within  these  limits  I  have 
given  to  you  to  cultivate  as  a  jote  this  land  ;  having  brought  it  into  cultivation 
at  your  own  cost,  you  shall  yearly  pay  me  the  fixed  annual  peshcushi  jumma  of 
Rs.  2-8.  Having  paid  rent  into  my  zemindari  kutcheri,  you,  your  sons,  and  your 
sons^  sons  and  descendants  in  succession  shall  continue  to  hold  the  land  defined 
above.  The  peehcushi  jumma  shall  never  be  changed.  Therefore  I  give  you  this 
peshcuehi  sunnud.  Birch,  J.,  observed :  "  There  is  nothing  peculiar  in 
this  country  about  the  form  of  this  lease.  •  It  corresponds  to  the  '  emphytemie* 
of  the  civil  law,  which  was  an  assignable  inheritable  right  in  a  certain .  tract  of 
land  capable  of  yielding  fruits  by  virtue  of  which,  and  in  return  for  the  payment 
of  a  yearly  quit  rent,  the  holder  during  the  continuance  of  his  right  possessed 
absolutely  the  entire  use  and  also  the  fruits  thereof.  The  reasons  for  granting 
these  perpetual  leases  are  thus  assigned  by  Domat,  and  I  have  no  doubt  that 
the  same  reasons  actuated  proprietors  in  this  country  who  had  tracts  of  waste  land 
to  dispose  of  and  led  them  to  confer  grants  of  a  corresponding  nature  at  a  low 
rent.  *  Section  544. — For  since  the  owners  of  barren  lands  could  not  easily 
find  tenants  for  them,  a  way  was  invented  to  give  in  perpetuity  such  kind  of  land^s 
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on  ootaidition  that  tlie  grantee  sboald  caltirate,  plant,  and  otiierwise  improve  tliem 
as  the  word  emphytensU  signifies.  By  this  agreement  the  proprietor  fipds  on 
his  part  his  acoonnt  by  assuring  to  himself  a  certain  and  perpetual  rent,  an3  the 
perpetual  tenant  finds  likewise  his  advantage  in  laying  out  his  labour  and  indus- 
try to  change  the  face  of  the  ground  and  to  make  it  fruitful.'  He  goes  on  to  8i^ 
(section  549)  '  that  by  giving  the  land  and  reserving  the  rent,  there  is,  as  it  were, 
a  partition  of  the  rights  of  property  between  the  owner  of  the  land  and  the 
perpetual  tenant.  For  the  owner  who  grants  the  perpetual  lease  remains  master 
in  so  far  as  to  enjoy  the  rent  which  he  has  reserved  as  the  fruit  of  his  own  proper 
lands  by  which  he  retains  th^  chief  right  of  property,  which  is  that  of  enjoying 
the  tiling  as  owner  of  it  together  with  the  other  rights  which  he  has  reserved  to 
himself.  And  the  perpetual  tenant  on  his  part  acquires  the  right  pf  transmitting 
the  estate  to  his  successors  for  ever,  of  selling  it,  giving  it  away,  alienating  it 
with  the  burdens  of  the  rights  which  the  lessor  of  the  rights  has  reserved  to  himself, 
a»  also  a  right  to  plant,  to  build,  and  to  make  what  other  changes  he  shall  think 
proper  for  improving  the  estate,  which  are  so  many  rights  of  property.'  The 
relations  existing  between  the  plaintiff  and  the  defendant  in  the  case  before  us 
appear  to  me  accurately  defined  in  the  last  section  quoted.  At  the  time  the  grant 
under  consideration  was  made  the  land  was  waste  and  jungle.  No  rights  were 
reserved.  To  enable  the  grantee  to  cultivate  he  first  had  to  cut  down  and  root  out 
the  original  jungle,  and  he  was  free  to  plant  trees,  or  sow  crops  as  he  thought  fit. 
So  long  as  he  obtained  his  rent,  the  grantor  could  not  interfere  with  him.  There 
being  an  express  grant,  the  question  of  custom  need  not  be  considered.  I  can  find 
only  one  case  in  which  the  point  before  us  has  been  raised  ;  the  report  of  that  case, 
W.  B.,  1864,  p.  867,  is  so  meagre  that  it  is  of  no  importance  to  us  ;  what  the  nature 
of  the  raiyats'  lease  was  in  that  case  is  not  stated,  and  it  has  not  been  cited  as 
an  authority.  It  may  be  the  custom  in  some  parts  of  the  country  that  as  between 
the  zemindar  and  ordinary  raiyats,  holding  under  terminable  leases,  the  right  to 
growing  trees  is  with  the  zemindar ;  with  that  question  we  have  nothing  to  do.  We 
have  simply  to  decide  whether  the  plaintiff-talukdar  is  the  owner  of  the  trees,  the 
subject  of  this  suit.  In  my  opinion  such  a  claim  is  untenable.  The  zemindar 
has,  under  such  circumstances  as  are  disclosed  in  this  case,  no  more  right  to  the  trees 
planted  by  the  defendants  than  he  has  to  the  crops  sown  by  him." 

^  ^      Obligation  of  raiyat        XXIV.     An  occupancy-raijat  shall  pay  rent 
to  pay  rent,  foj.  \^{^  holding  at  fair  and  equitable  rates. 

Section  5  of  Act  X  of  1859,  and  Act  VIII  of  1869  B.C.,  had :  « Raiyats 
having  rights  of  occupancy,  but  not  holding  at  fixed  rates  as  described  in  the  two 
preceding  sections,  are  entitled  to  receire  pottas  at  fair  and  equitable  rates.  In 
case  of  dispute,  the  rate  previously  paid  by  tiie  raiyat  shall  be  deemed  to  be  fair  and 
equitable,  unless  the  contrary  be  shown  in  a  suit  by  either  p|irty  imder  the  provisions 
of  this  Act.*'  This  provision  is  divided  in  the  present  Act  into  three  parts,  viz.^  sections 
24,  27  and  85. 

The  grounds  of  enhancement  set  forth  in  section  30  (and  possibly  in  section  29) 
are  all  subject  to  the  limitation  of  this  section  and  section  35.  Under  no  circumstances 
can  a  raiyat,  widi  a  right  of  occupancy,  be  called  upon  to  pay  more  than  a  fair  and 
equitable  rent— iVbor  Mohomed  Mundle  v.  Huree  Prosunno  Boy,  Sp.  W.  R.,  Act  X, 
75  ;  and  in  determining  what  is  fair  and  equitable  the  Court  may  take  into  consider- 
ation the  rise  in  wages  ;  but  it  does  not  necessarily  follow  that  because  wages  are 
double  what  they  were,  and  the  necessaries  of  life  have  risen,  that  the  old  rent  13 
fair  and  equitable  under  the  altered  state  of  circumstances — Satd  v.  Jeetoo  Meah^ 
Marsh.,  86.  In  a  suit  to  enhance  the  rate  of  rent  of  an  occupancy  raiyat,  the  sole 
ground  being  an  increase  in  the  value  of  the  produce,  the  words  "fair  and  equitable'*  in 
section  5  are  to  be  construed  as  equivalent  to  the  varying  expressions  "  per^unna  tateii*^ 

Digitized  by  \^KJKJ\LVL 


132  THK  RENT  LAW  OP  BENQli;.  [S»C.  XCT* 

^  rates  paid  for  simikr  lands  in  the  adjacent  places/'  and  **  cnstomatj  rates,^  and 
mean  ])pt  the  rate  obtainable  by  open  commercial  competition,  bat  the  prerailing  iiite 
payable  by  the  same  class  of  raiyats  for  lands  of  similar  description  and  with  similar 
advantages  in  the  places  adjacent.     If  the  customary  rate  of  the  neighbourhood  had 
not  been  adjusted  with  reference  to  the  increased  yalue  of  the  produce,  and  an  adjust- 
ment is  requisite  in  consequence  of  a  rise  in  the  yalue  of  the  produce  caused  simply 
by  a  rise  in  the  price,  and  by  causes  independent  both  of  the  zemindar  and  raiyat,  the 
rule  of  proportion  to  be  adopted  in  sudi  adjustments  is  that  the  old  rent  should 
bear  to  the  increased  rent  the  same  proportion  as  the  former  ralue  of  the  produce 
of  the  soil  calculated  on  an  ayerage  of  three  or  fiye  fears  next  before  the  date  of  the 
alleged  rise  in  yalue  bears  to  its  preseniYalne^Tkakurani  Dan  v.  BMemwr  Mukerfif 
8  W.  R.,  Act  X,  29.     If  the  rent  of  a  raiyat  consists  partly  of  money  and  partly 
of  seryices, — an  obligation  to  cultiyate  and  supply  indigo  at  a  certain  price, — the  yalue 
of  such  contract  would  haye  to  be  estimated  and  added  to  the  old  rent,  and  the  aggre- 
gate yalue  would  form  a  term  in  the  proportion.    (/&•,  Norman,  J.,  p  95).    Thw  rule 
of    proportion  should  be  adopted  only  in  the  absence  of    any  recently  adjusted  . 
pergunna  euttomary  rales ;    and  either  party  is  at  liberty  to  proye  any  special 
circumstances  tending  to  show  that  the  application  of    the    rule  of    proportion 
will    work  injustice    (ift.,  Macpherson,  J.,  p    48).      A    claim   to  enhancement 
based  on  the  increased  productive  power  of  land,  or  on  the  increased  yalue  of  its 
produce,  can  only  take  effect  in  cases  where  the  neighbouring  rates  of   rent  have 
not    accommodated  themselyes  to  the    altered  state  of  circumstances, — where,  in 
short,  all  the  raiyats  to$;^her  are  paying  less  than  the  fair  rate  of  rent ;    and  to 
such  cases,  the  principle  of  the  Full  Bench  Ruling  in  the  case  of  Tkakoorani  DaH 
would  apply.    But  where  there  fdready  exists  a  guide  to  what  is  a  fair  rate  of 
rent,  the  precedent  is  inapplicable^i$rM«ft   Chunder    Da$$  y.    AitimuneMsa   and 
idhers,  7  W.  R„  284.     The  rule  of  proportion  as  laid  down  in  the  Full  Bench  case 
of  Thakoarani  DaHj  applies  only  to  cases   in  which  the  sole  ground  of    enhance- 
ment is  an  increase  in  the  yalue  of  produce,  and  to  cases  in  which  the  rates  haye 
not  adjust  themselves  to  altered  circumstances.    It  is  inapplicable  to  cases  where 
the  yalue  of  the  produce  has  not  only  increased,  but  the  productive  powers  of  land 
have  decreased,  and  the  expenses  of    cultivation  have  increased  also.      In  such 
cases  the  value  of    the  present  decreased  average  rate  per  bigha,  calculated  on 
the  produce  of  three  or  five  years,  must  be  found ;  and  it  must  be  contrasted  with 
the  average  value  of   the  produce  before  the  decrease  in  the  productive  powers 
calculated    in  the  same  way,  and  the  increased  present  cost  of    production,  as  con- 
trasted with  the  former  cost  per  blgha,  must  be  ascertained  also.     When  these 
data  are  ascertained  the  formula  to  be  applied  will  stand  thus:    The  avwage 
value  of    the  produce  before  the  decrease  in  the  productive  powers  of  the  land 
will  be  to  the  average  value  of  the  present  decreased  produce,  minu9  the  increased 
cost  of    production  as  ^the  rent  previously  paid  will  be  to  that  whidi  the  land  ought 
now  to  i^fkj—8howdamini  Doii  v.  Shookul  Makomed^  7  W,  R.,  94. 

For  the  rule  of  proportion  laid  down  by  the  Great  Rent  Case,  the  present 
Act  has  substituted  another  rule  similar  to  it.     Vide  section  82. 

Z-^  Protection  from. vie  ^KV.  An  occupaacy-mvat  shaU  not  be  g^^^ 
tion  except  on  specified  ed  by  his  landlord  from  his  holding,  except  in 
fi^*^"**^-  execution  of  a  decree  for    ejectment  passed  on 

the  ground —  ^^ 

(a)  that  he  has  used  the  land  comprised  in  his  holding  in  a 
manner  which  renders  it  unfit  for  the  purposes  of  the 
tenancy,  or 
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^)  that  he  has  broken  a  condition  consistent  trith  the  provi- 
sions of  this  Act,  and  on  breach  of  which  he  is,  •  under 
the  terms  of  a  contract  between  himself  and  his  land- 
lord, liable  to  be  ejected. 

This  section  should  be  read  with  sections  65,  66  and  155  and  178  of  the  Act-* 
Vide  notes  onder  those  sections,  and  also  notes  under  section  23.  Now  under  section 
65,  an  occupancy  raiyat  is  not  Uable  to  ejectment  on  account  of  default  of  rent. 

A  raiyat  haying  a  right  of  occupancy  cannot  be  ejects  except  under  a  decree 
regularly  obtained  under  section  52  of  Act  VIII  of  1869  (B.C.) — Brafendra 
JKumar  Boy  Vhowdry  y.  Bungo  Chunder  Mundul,  12  C.  L.  R.,  889  ;  Didi  Chand 
T,  Aiu88t.  Baj  KUheny  11  C.  L.  li.,  826  ;  MwyatoUah  y.  JSoarzahanj  I.  L.  R., 
9  Gal.,  808  ;  Duliehand  y.  Meher  Chand  8aha  and  other$,  12  B.  L.  R.,  489  ; 
Maihoora  Mohan  FaJ  Chowdry  y.  Bam  Lall  Bo9e,  4  G.  L.  R.,  469  ;  Mahomed 
Amir  and  othen  t.  Dianut  AH  and  another^  9  G.  L.  B.,  185. 

<'^  XXVL  If  a  raiyat  dies  intestate  in  respect  of  a  right  of  oc- 
Deyoiution  of  occu-  cupancy,  it  shall,  subject  to  any  custom  to  the 
pancy-right  on  death.  contrary,  descend  in  the  same  manner  as  other 
immoveable  property :  provided  that,  in  any  case  in  which  under 
the  law  of  inheritance  to  which  the  raiyat  is  subject,  his  other 
property  goes  to  the  Crown,  his  right  of  -occupancy  shall  be 
extmguished. 

The  occupancy  rigbt  is  tbus  expressly  made  heritable.  Under  the  old  Acts 
in  Ajodhya  Penhad  y.  MuMit.  Imanibandi,  7  W.  R.,  528  (F.  B.),  the  Ghief  Justice 
(Sir  Barnes  Peacock)  questioned  if  an  occupancy  right  is  necessarily  heritable ; 
80  in  Jaieeram  Surmah  and  othen  y.  Mungloo  Surma  and  othere^  8  W.  R.,  60, 
a  distant  relation  of  the  deceased  raiyat  was  not  allowed  to  succeed  by  inheritance, 
and  set  aside  the  arrangement  by  the  zemindar  letting  the  lands  to  another  tenant. 
These  questions  are  now  settled  otherwise  by  positiye  law.  As  to  transfer  of  occupancy 
rights  otherwise  than  by  succession,  vide  notes  under  incidents  qf  occupancy  riyhte, 
ante ;  vide  also  Mr.  Justice  Field's  minute. 

Enhancement  of  rent 

The  following  discussion  of  the  Rent  Gouimissioners  on  the  subject  of  settle 
ment  and  enhancement  of  rent  will  throw  light  upon  the  enhancement  pjroyisions 
of  the  Act : — 

<'  By  far  the  most  difficult  question  presented  for  our  consideration  in  proparing 
an  amended  law  of  landlord  and  tenant  for  these  proyinces  is  that  of  ihe  enhance- 
Boent  of  rent.  As  soon  as  the  Legislature  recognised*  a  right  in  the  part  of  any 
class  of  tenants  to  be  protected  against  arbitruy  eviction  by  their  landlords,  it 
became  absdutely  necessary  to  provide  by  legislation  some  means  whereby  the 
rents  payable  by  such  tenants  may  be  settled  and  determined.  It  has  been  con- 
tended by  some  yery  able  authorities  that  the  only  safe  means  of  settling  rents 
is  by  the  unfettered  action  of  the  principle  of  competition,  and  that  any  attempt 
on  the  part  of  the  Legislature  to  set  aside  this  principle  and  substitute  for  it  any 
other  principle,  must  be  mischievous  in  its  consequences  to  the  community 
concent.  It  is  no  part  of  our  {Hresent  duty  to  examine  what  general  truth 
there  may  be  in  this  contention  as  applied  to  those  countries,  whence  have  been 
derived  the  data  upon  which  the  existing  system  of  Western  political  economy 
is  based;  but  that  this  contention  should  not  be  accepted  as  applicable  to  the 
Btate  of  things  m  this  country,  and  should  not  be  a&owed  to  influence  our  legis- 
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lation  tipon  the  subject  in  hand,  we'  entertain  no  doubt.  In  order  to  md&e  ihe^ 
reasons  for  this  opinion  more  easily  intelligible,  it  is  necessary  to  consider  what 
rents  ism  these  provinces,  and  this  is  a  subject  of  some  difficultj,  owing  in  part 
to  the  inherent  ambiguity  of  language,  when  the  same  term  is  applied  to  seyeral 
things,  the  substance  of  which  depends  upon  different  conditions. 

"  The  theory  of  rent,  first  put  forward  at  the  close  of  the  last  centuiy  and 

revived  some  twenty  years  later  by  eminent  political  econo* 
IHffermt  ^^*^  ^    mists,  is  that  rent  is  wk^i  land  yieldB  in  eseess  of  th0 
\hmv  ^^^^^    ordinary  profits  of  stock.    It  is  assumed  that  no  land  will 

^^^*  be  cultivated  which  will  not  yield  the  ordinary  profit  derivaUe. 

from  capital  employed  in  other  undertakings.  If  land  yields  less  than  this,  capital 
will  not  be  employed  in  cultivating  it ;  if  it  yields  more,  the  excess  will  be  ap{m>- 
priated  by  the  owner  of  the  land,  who  will  otherwise  withhold  the  use  of  this 
natural  agent.  As  the  prices  of  produce  rise,  the  profits  from  capital  employed 
in  agriculture  increase.  Land  which  in  one  year  yields  no  excess  over  and  above 
the  ordinary  profits  of  capital,  may  in  the .  following  year  vield  some  excess,  and 
do  pay  rent.  Of  all  the  land  hi  cultivation  that  which  is  yielding  no  excess  most 
necessarily  be  the  worst,  t.«.,  as  regards  inferiority  of  soil  or  situation,  or  proximity 
to  markets,  or  facility  of  communication,  Ac.  When  such  worst  land  begins  to 
yield  an  excess,  to  pay  a  rent,  land  of  a  still  inferior  class  will  be  cultivated  and 
wiU  then  be  the  worst  land  in  cultivation,  supersedmg  what  has  just  commenced 
to  pay  rent.  Thus,  the  worst  land  for  the  time  being  under  cultivation  is  the 
standard  for  estimating  the  amount  of  rent  which  will  be  yielded  by  all  other 
land  that  pays  rent.  This  theory  presupposes  capital,  presupposes  capitalist 
farming  conducted  with  an  immediate  view  to  obtaining  from  capital  invested  in 
agriculture  the  ordinary  rate  of  profit  afforded  by  capital  invested  in  other  under- 
takings.  It  depends  upon  certain  laws  respecting  profits,  wages,  prices^  which, 
as  one  of  the  greatest  political  economists  has  pointed  out,  are  true  only  so  far 
as  profits,  wages  and  prices  are  regulated  by  competition— H>nly  so  far  as  the 
persons  concerned  are  free  from  the  influence  of  any  other  motives  than  those 
arising  from  the  general  circumstances  of  the  case,  and  are  guided  as  to  those 
by  the  ordinary  mercantile  estimate  of  profit  and  loss.  There  are  in  these  ^ 
proviiices  no  capitalist  farmers.  We  do  not  include  under  this  denomination 
persons  who  have  embarked  capital  in  producing  for  export  silk,  indigo,  tea,  or  shnilaf 
articles  other  than  food.  There  is  little  or  no  capital  employed  in-  agriculturo, 
unless  we  include  under  this  term  the  commonest  agricultural  implements,  the  seed 
grain  necessary  to  produce  the  next  year's  crop,  the  food  necessary  for  the  culti- 
vator's subsistence  till  the  next  harvest,  and  it  may  be,  a  small  stock  laid  by 
against  the  year  of  famine  that  is  sure  to  come  round  in  the  cycle  of  seasons. 
The  immediate  object  of  cultivation  is  subsistence,  not  profit  on  capital.  There 
is  no  wages  fund  ;  there  are  no  labourers  paid  from  capital.  There  are  practically 
no  manufactures,  no  noir-agricultural  industries,  no  great  cities  of  work  where  a 
surplus  rural  population  can  find  employment.  To  such  a  state  of  things,  to  a 
community  so  circumstanced,  the  theory  of  rent  propounded  by  Mr,  Rioardo  and 
other  political  economists  of  the  same  school  has  no  application  ;  and  any  adjust- 
ment of  the  relations  between  landlords  and  tenants  in  these  provinces,  based 
upon  this  theory,  must,  we  apprehend,  involve  serious  risk  of  error. 

<<  A  more  modem  school  of  political  economists,  dissatisfied  with  the  previous 

^^,.    theory,  would   discard  all  reference  to  degrees  of  productive*. 

The  modern  poUHeal    j^^gg^   would   abolish  the  standard  obtainable  from  the  worst 

land    under    cultivation,    as    being  misleading  and  praor 

tically  useless  to    inform    a  disputing    landlord    and    his    tenants    how    mudi 

rent     exactly    each    holding    should    pay ;   and  would  define  rent    simply    as 

aorpkis  profits^— that  is,  the  excess  of  projfU  after  the  re-payment  of  the  whole 

• 

Digitized  by  VJVJ^V  IV. 


CKHANCEMEOT.]  THE  RENT  LAW  OF  BENGAL.  135 

^H  iff  production  J  heyond  the  Ugitimaie  prtfity  wMch  hehmgM  fo  ihe  tenant  ae  a 
man^faeturer  of  agrieuUural  produce.  According  to  their  analysis  no  landlord 
or  tenant  erer  thinks  of,  or  enquires  after,  the  worst  land  under  cultivation  and 
which  pays  no  rent,  in  order  to  ascertain  what  is  the  proper  lent  for  any  other 
land.  But  an  intelligent  tenant  about  to  take  land  will  carefully  endQarour  to 
inform  himself,  Igt^  as  to  the  quantity  and  quality  of  the  produce  that  he  can 
fairly  reckon  on  obtaining  from  the  land  ;  2nd,  as  to  the  expenditure  necessary 
to  raise  this  produce ;  and,  3rJ,  as  to  the  price  which  this  produce  will  realiise 
when  raised.  In  order  to  ascertain  the  J^rt^  particular,  he  will  consider  the  quality 
of  the  soil,  the  climate,  the  water-supply,  the  possibility  of  improvement  by  Bian- 
uring  or  other .  means,  &C.  To  inform  himself  on  the  tecond  point,  he  will  9ee 
if  the  soil  is  light  and  friable  or  heavy  and  stiff,  and  so  on — ^whether  his  plou^ 
will  require  two  horses  or  four,  whether  the  manure  necessary  to  good  cdtivatiou 
is  to '  be  had  in  the  vicinity  or  must  be  brought  from  a  distance,  what  is  the  rate 
of  wages  for  local  labour,  &c.  With  respect  to  uie  third  item,  he  will  inquire  aa 
to  the  best  neighbouring  markets  and  the  prices  usually  there  current,  and  he  will 
.  have  to  consider  the  distance  of  the  land  from  the  market  and  the  cost  of  conveying 
the  produce  from  the  fields  where  it  is  grown  to  the  mart  where  it  can  be  sold. 
Having  ascertained  all  these  particulars,  the  intending  tenant  will  be .  in  a  position 
to  calculate  the  •  balance  of  profit  which  he  may  expect  to  have  left  to  him  after 
defraying  the  cost  of  cultivation,  and  this  will  determme  the  rent  which  he  can  pay  for 
the  use  of  the  land.  Thus  rent  depends  upon  the  prices  realized  by  agricultural 
produce  compared  with  the  cost  of  its  production  ;  or,  in  other  woids,  rent  exists 
because  a  selling  price  is  found,  which  yields  a  surplus,  an  excess  of  profit  beyond 
what  the  tenant  requires.  This  theory  is  a  very  much  more  practical  one  than  the 
former  one,  but  it  also  proceeds  upon  the  supposition  that  capital  is  employed,  that 
money  wages  of  labour  are  paid,  that  the  produce  is  converted  into  money,  that  an 
account  is  kept  of  outgoings  and  incomings,  and  an  accurate  balance  struck.  It  can 
have  no  proper  application  where  all  these  circumstances  do  not  exist. 

"  Let  us  now  see  what  is  the  state  of  things  in  this  country,  what  are  the  con- 
ditions to  which  any  possible  theory  o£  rent  must  be  fitted 
^^i^Wr^  e^mui  ^^  ^^^^^  ^  ™*^®  ^^  suitable  to  the  people.  We  know  that 
Sffoii^^  ^'^lii^  according  to  ancient  and  established  usage  the  dues  of  Govern- 
ment from  the  land  in  India  have  from  time  immemorial  con- 
sisted  of  a  certain  proportion  of  the  annual  produce  of  every  bipha.  Such  was  the  rule 
in  the  time  of  the  old  Hindu  Rajas,  when  Government  in  all  or  most  cases  collected 
these  dues  directed  from  the  cultivators.  The  Mahomedan  Government  retained 
tiiis  rule  vrith  some  modifications  of  detail  in  carrying  it  into  effect.  It  is  not  very 
material  whether  the  proportion  of  the  produce  so  taken  by  the  State  be  called  rent, 
or,  revenue,  or  a  tax ;  nor  is  it  necessary  to  our  present  purpose  to  determine 
whether  the  property  in  the  soil  belonged  to  the  State,  or  |o  the  cultivators,  or  in 
coparcenary  to  lx)th.  Once  land  was  cleared  and  brought  completely  under  culti- 
Tation,  this  proportion  of  the  produce  was  taken  in  every  case.  The  raiyats  cultivated 
for  subsistence,  not  with  any  immediate  view  to  profit.  Whether  more  land  should  be 
taken  into  cidtivation  depended,  not  upon  whether  profits  had  risen,  but  upon 
whether  the  land  already  in  cultivation  was  sufficient  to  raise  food  for  the  people. 
The  State  demand  in  no  way  depended  upon  profits,  and  was  in  no  way  regulated 
-by  any  cidculation  of  the  total  value  of  the  produce  and  the  cost  of  producing  it. 
The  proportion  taken  by  the  Government  was  determined  by  the  Government  itself  ; 
and,  as  the  raiyats  were  well  off  or  the  reverse,  according  as  Government  took  less 
^  more,  and  left  them  more  or  less,  the  well-being  and  comfort  of  the  people  depended 
upon  arbitrary  discretion  exercised  with  despotic  power.  We  know  from  history  that 
.while  the  earlier  Hindu  Rajas  took  only  one-sixth,  as  much  as  a  half  was  taken  in 
later  times  ;  and  discretion  continuing  to  be  the  measure  of .  exaction,  the  very  barest 
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Bubmstence  was  tn  some  places  und  on  some  occasions  left  to  the  coltiyators  of  tbe  so3« 
If  any  salcolation  was  made  for  the  purpose  of  fixing  the  Qo?eniment  demand,  it  waa 
too  often  a  calcnlation  of  what  was  the  least  that  could  be  left  to  the  cultirat<»ra 
to  enable  them  to  liye  and  produce  the  next  crop.  There  are  some  who  think  that 
*  custom,*  even  in  those  days,  and  in  the  absence  of  law  authoritatively  promul- 
gated by  a  Legislatire  Department  of  the  State,  regulated  the  share  of  the  produce 
taken  from  the  raiyats  ;  but  it  has  been  well  remarked  that  custom  might  equally  well 
be  pleaded  in  justification  of  erery  species  of  exactiou  and  oppression.*  Our  prede- 
cessors in  fact  (to  quote  the  language  of  the  Board  of  Commissioners  of  1818t)  da 
not  seem  to  have  admitted  as  a  principle  any  oth^  general  limit  to  the  Goyemment 
demand  thaii  the  amount  which  the  cultiyators  could  afford  to  pay,  and  the  esta- 
blished Goyemment  share  too  often  exceeded  this  limit. 

''  Mahomedan  law  recognized  only  two  persons  as  haying  an  interest  in  the  soil, 
namely,  the  Goyemment  and  the  cultiyator.    There  can  be 
The         Mmhomedan    j^^  ^[^^1,^  t],j^t  ^}^    cultiyators    had    rights   in  the  land. 
^*  *^  What  exactly  these  rights  were  has  been  warmly  disputed  : 

and  we  shall  not  attempt  to  define  them  or  fix  their  limits.  The  raiyats 
cultiyated  the  land  and  paid  khiraj  to  Goyemment.  This  hhiraj  was  a  share, » 
proportion  of  the  produce,  which  was  paid  either  in  kind  or  in  the  money  which 
represented  its  commuted  yalue  which  the  Goyemment  itself  fixed.  As  long  as  the 
khif^j  was  paid,  the  cultiyators  were  left  in  possession  of  the  land,  though  this  pos- 
session as  well  as  all  the  other  terms  of  the  relation  depended  upon  the  will  of  s 
despotic  ruler.  Failure  to  pay  the  khiraj  had  for  its  consequences  punishment  and 
the  loss  of  all  rights  in  the  land.  Such  is  the  general  outline  of  the  relation 
between  the  two  parties  haying  an  interest  in  the  soiL  Any  attempt  to  express  it  in 
terms  taken  from  a  wholly  different  system  of  interests  or  rights,  and  embodying 
different  collections  of  ideas,  must  fail  to  conyey  an  accurate  conception  of  the 
Mahomedan  system,  and  may  be  misleading.  If  it  be  asked^Is  khiraj  rent,  or 
does  it  include  rent,  the  answer  must  be  in  the  negatiye,  if  by  the  term  '  rent'  is 
meant  rent  according  to  either  of  the  theories  of  rent  propounded  by  European 
political  economists.  It  was  no  part  of  the  Mahomedan  system  that  any  person 
should  stand  between  the  Goyemment  and  the  actual  cidtiyators  and  intercept  s 
portion  of  the  khiraj  paid  by  the  latter  :  but  partly  from  the  difficulty,  if  not  im- 
possibility, of  coUectmg  the  whole  of  the  khiraj  by  State  agency,  when  the  bound- 
aries of  ihe  Empire  were  enlarged  by  conquest ;  partly  from  the  fact  that  in  some 
of  the  conquered  proyinces  persons  were  found  in  possession  of  yarious  rights 
superior  to  the  cultiyators,  and  it  was  difficult  to  get  rid  of  these  persons,  while 
their  seryices  and  local  experience  could  well  be  utilized  for  the  collection  of  the 
khiraj  ;  and  partly  from  other  causes  which  it  is  not  here  necessary  to  detail,— there 
sprang  up  a  middle  class  intermediate  between  the  State  and  the  cultiyators,  and 
who  as  contractors  or  farmers  or  haying  some  pre-existent  rights  which  the  Ma- 
homedan Goyemment  did  not  care  to  inyestigate  or  define,  collected  the  khiraj  of 
large  tracts  from  the  cultiyators  and  paid  it  to  Goyemment.  Being  placed  in  » 
position  of  adyantage^,  the  members  of  this  middle  class  grew  rapidly  into  imp<Mr- 
tance,  and  in  the  decadence  of  the  Mahomedan  empire  acquired  considerable  power. 
While  using  the  whole  authority  of  the  State  to  exact  by  way  of  khiraj  all  that 
could  be  got  from  the  cultiyators,  they  use  their  utmost  ingenuity  to  keep  as  much 
of  this  as  they  could  for  themselyes,  and  send  as  little  of  it  as  possiUe  to  the 
Goyemment  treasury. 

*  See  Lord  Ck>rnwalliB*  Minate  of  the  11th  February  1793 :  and  pan^^ph  81  of  the 
Beyenne  despatch  of  the  1 5th  January  IS  19, 


\  See  paragraph  317  of  the  Report,  dated  27th  October  1818. 


^  This  must  not  be  nnderstood  to  conyey  the  Idea  that  all  these  persons  were  noti  homines^ 
Many  o(  them  were  JHqiaSi  or  otherwise  men  of  position  and  family  before  the  Mahomedan 
conqaestt 
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^  Saeh  was  the  condition  of  affairs  to  which  the  East  India  Company  succeeded  ; 

and  one  of  the  first  problems  presented  to  the  new  English 

-k-%f  J  ST  ^^^'V*  ^^    Goyernment  for  solution  was  the  settlement  and  definition  of 

ikT^^kQ^ZZ    *^®  "^*^*^^  ^^  *^^^  ^^^^^^  ^^^'    ^^^  ^^^®  ?^^  quesUon  was 
m^jU.  debat^,  how  it  was  determined  by  declaring  the  zemindars 

who  composed  this  class  to  be  proprietors,  and  how  the  wisdom 
t)!  this  determination  has  ever  since  been  questioned,  are  now  portions  of  the  consti- 
tntional  history  of  the  Anglo-Indian  Empire.  The  zemindars,  heing  thus  confirmed 
in  their  position,  continued  to  collect  the  khiraj  from  the  cultivators  and  pay  it  over  to 
the  State.  The  terms  of  the  settlement  and  the  influence  of  English  ideas  worked, 
however,  some  important  changes.  In  the  first  place  the  Government  limited  and 
ixcd  for  ever  the  amount  of  khmij  which  it  was  to  demand  at  the  hands  of  the 
xemindars.  The  zemindars  being  declared  to  be  *  proprietors  of  the  soil,'  *  land- 
felders,*  *  landowners,'  it  followed  as  a  natural  consequence  from  this  and  from  the 
hitrodaction  of  English  ideas  that  the  raiyats  have  come  to  be  looked  upon  as  their 
tenants  ;  the  payments  made  to  them  by  the  raiyats  in  kind  or  in  money  came  to  be 
regarded  as  rent,  and  the  payments  made  by  the  zemindars  to  the  Government  were 
termed  revenue.  When  the  governing  race,  with  whom  rested  the  executive  power 
and  the  administration  of  justice,  approached  the  subject  of  the  relation  of  zemin- 
dars and  raiyats  with  those  ideas  of  the  English  law  of  landlord  and  tenant  formu- 
lated in  the  Regulations  and  present  to  their  minds,  the  result,  almost  inevitable, 
was  that  the  former  state  of  things  underwent  considerable  change.* 

"  That  at  the  time  of  the  Permanent  Settlement  the  raiyats  had  rights  was 
BmivaU  hmd  ric\ta  t  ^^^^^^  *^®^  *^^  ^*^  never  since  been  denied,  at  least  by 
tk6.Hme  jof  thePerma'  P^'sons  possessed  of  information  on  the  subject.  These  rights 
nmt  Settlement,  al-  were,  however,  very  uncertain  and  indefinite.f  That  they 
tkmgh  they  were  not  were  so,  is  not  surprising  when  we  reflect  upon  the  arbitrary 
t^O^^  asoertaifted  nature  of  the  preceding  Government  upon  the  want  of  exact 
rules  of  law,  and  the  non-existence  of  a  trained  judiciary 
proeeeding  by  fixed  methods  of  enquiry  and  determination.  The  Government 
of  1793  were  unable  to  ascertain  and  define  these  rights  fully  and  accurately. 
The  most  able  members  of  that  Government  felt  and  expressed  their  inability 
to  do  so  with  the  means  of  information  then  at  their  disposal.^  They  were  also 
^rehensive  lest  enquiries  into  these  rights  should  excite  suspicion  in  the 
mmds  of  the  zemindars  that  the  assessment  of  the  revenue  was  not  really 
meant  to  be  permanent^  :    and  they  indulged  a  strong  hope  that  zemindars  and 


*  To  show  the  inflaence  of  English  ideas,  we  may  refer  to  Mr.  Shore,  whose  view  of  the 
{NMitloQ  was  80  clear  and  able.  Although  he  "  admitted,  on  the  ground  of  precedent,  the 
right  of  the  Government  to  interfere  in  regulating  the  assessment  upon  the  raiyats,"  he  ob- 
jeoted  «  to  the  policy  and  the  propriety  of  this  interference  without  evident  necessity."  "  The 
legiila^on  of  the  rents  of  the  raiyats,*'  he  observed,  '*  is  properly  \  transaction  between  the 
leniindar  or  landlord  and  his  tenants,  and  not  of  the  Oovernment ;  and  the  detail  attending  it 
in M  miiltite  as  to  baffle  the  skill  of  any  man  not  well  versed  in  it'*— Minute  of  the  ISth  June 
1»»,  para.  433. 

t  •*  With  respect  to  the  raiyats,  their  rights  appear  very  uncertain  and  indefinite,— 
Jfr.  Skare'g  Minute  of  the  18th  June  1789,  para,  888. 

1  866  the  Minute  of  the  Earl  of  Moira,  dated  21st  September  1815,  paras.  143-144. 

4  ^  It  may  be  urged  that,  unless  Government  intends  to  raise  the  revenues  of  the  lands  in 
fniAie,  any  further  knowledge  of  the  value  of  them  beyond  what  we  at  present  possess  is 
ttMweeaaary ;  and  to  demand  the  accounts  of  it  would  only  tend  to  excite  suspicions  in  the 
aenindarB  that  the  present  assessment  would  not  be  permanent.  The  Court  of  Directors  are 
themselves  satisfied  upon  this  point,  and  discourage  the  idea  of  local  investigation  into  the 
valtte  of  the  lands,  directing  that,  when  the  tribute  of  each  zemindar  is  fixed,  he  shall  remain 
mdiiitnrbed  in  the  administration  and  enjoyment  of  his  estate,  and  be  assured  that  as  long  as 
bapays  hia  stipulated  revenue  he  shall  be  subject  to  no  scrutinies  or  interposition  of  the  officers 
of  &ovemm^ent,  unless  where  a  judicial  process  may  become  necessary  to  adjust  claims  between 
Mai  and  tenants,  or  talukdars,  or  partners  of  the  same  zemindari." — Mr,  Shore' $  Minute  of  \%th 
Mm  ^379,  para.  473.  See  also  lievenue  letter  of  \Uh  January  1819,  para  31.  It  may  be 
observed  that  the  Court  of  Directors  in  1819  admitted  this  to  havetil^ft,  ^Ji^|^f.fC^^ 
Betei0te  letter  of  Ihth  January  n\^,}^v^,U,  O 
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raijats  would,  like  landlords  and  tenants  in  England,  adjust  all  matters  in  dispute 

between   them  by  contract.     But  although  the   Government  of  1793  did  not  then 

fully  ascertain  and  define  the  rights  of  the  raijats,  it  sared  these  rights  in   express 

terms,  and  reserved  to  itself  the  power  to  ascertain  and  settle 

app       y  save  .  exercise  of  this   power  inherent  in  Government  is,  of  course, 

in  no  way  dependent  upon  this  express  reservation,  the  value  of  which  consists  in  its 
being  a  deliberate  recital  and  acknowledgment  of  the  existence  of  such  rights  at  that 
point  of  time. 

"  Whatever  difference  of  opinion  there  may  be  as  to  the  other  rights  wjiich  be- 
longed to  the  raiyats  in  1798* — and  at  this  distance  of  time 
^ht  to  ?uit>e  pro-  it  is  natural  that  there  should  be  differences  of  opinion  about 
^hU^}^  S^^deUr^  ^^""S  ^"^^  ^^^^  uncertain,  was  not  at  the  period  made 
mijiedhy  OovemmeiU.  definite,  and  much  of  the  evidence  of  which  has  since  perished 
in  the  lapse  of  nearly  a  century: — we  think  that  there  can  be 
no  doubt  as  to  one  right,  the  right,  that  is,  to  have  the  proportion  of  the  produce 
payable  by  the  raiyat  determined  by  Government.  Such,  beyond  dispute,  had  been 
the  practice  of  the  Hindu  and  Mahomedan  sovereignsf  ;  and  the  Government  of  1798, 
though  it  created  the  zemindars  '  proprietors,'  using  a  term  which  seemed  to  convey 
the  absolute  disposing  power  of  an  English  landlord,  never  intended  to  destroy  this 
right  or  to  abdicate  the  function  cast  upon  it  by  the  ancient  law  of  the  country.]; 
The  existence  of  any  rights  of  possession  in  the  raiyats  would  have  been  inconipatible 
with  an  arbitrary  power  in  the  zemindars  to  fix  the  rents  :  and  thus  both  the 
necessity  of  the  thing  and  the  ancient  law  of  the  land  required  ^hat  this 
power  should  be  exercised  by  the  Government. 

''  We  entertain  no  doubt  that  the  raiyats  of  1793  possessed  substantial  rights  :  but 

even  if  they  had  no  rights  whatever,  we  think  that  Government 

Mw^rr^'L^w/^'^^    could  not  consistently,  with  the  proper  discharge  of  its  func- 

rent  in  ln£a,         ^        tions,  leave  the  settlement  of  what  we  shall  now  call  the  rents 

payable  by  the  raiyats  to  the  uncontrolled  influence  of  compe- 

•  First  clause  of  eectioa  8  RcKulation  I  of  M^'^.Uevmueletter  ofXUhJaivmry  \^\9^ 
para.  39,  where  it  is  said  :  "  It  is  also  a  circumstance  which  is  not  to  be  overlooked  that,  al- 
though so  many  years  have  elapsed  since  the  conclusion  of  that  settlement,  yet  no  resort  has 
been  had  to  the  exerciise  of  the  power  we  then  exprpssly  reserved  of  interfering  for  the  purpose 
of  defining  and  adjusting  the  rights  of  the  raiyats.  We  conclude  that  the  supposed  difficulty 
or  impracticability  of  the  operation  was  the  cause  of  this  non-interference."  See  also  Jtevonue 
letter  from  Bengal,  dated  I7th  July  1881,  paras.  U6-U8. 

t  See  above  §  4 1.  See  also  Fifth  Beport  of  the  Select  CommiUee  on  the  Affain  of  the 
Hast  India  Comjtanyt  p.  24  :  "In  point  of  fact  the  original  amount  seems  to  have  been 
anciently  ascertained  and  fixed  by  an  act  of  the  Sovereign." 

t  "  In  regard  to  proprietary  right  to  the  land,  the  recent  enquiries  had  not  established  the 
lemindar  on  the  footing  of  the  owner  of  a  landed  estate  in  Burope,  who  may  lease  out  portions 
and  employ  and  dismiss  labourers  at  pleasure  :  but,  on  the  contrary,  had  exhibited,  from  him 
down  to  the  actual  cultivator,  other  inferior  land-holders  styled  talukdars  and  cultivators  of 
different  descriptions  whose  claim  to  protection  the  Government  readily  recognized,  but  whose 
rights  were  not,  under  the  principles  of  the  present  system,  so  easily  reconcileable  as  to  be  at 
once  susceptible  of  reduction  to  the  rules  about  to  be  established  in  perpetuity.  These  the 
directors  particularly  recommended  to  the  consideration  of  the  government,  who  in  establishing 
permanent  rules  were  to  leave  an  opening  for  the  introduction  of  any  such  in  future  as  from 
time  to  time  might  be  found  necessary  to  prevent  the  raiyats  being  improperly  disturbed  in 
their  possessions,  or  subjected  to  unwarrantable  exactions.  This,  the  Directors  observed,  would  be 
clearly  consistent  with  the  true  practice  of  the  Mogul  Government,  under  which  it  was  a 
general  maxim  that  the  immediate  cultivator  of  the  soil,  duly  paying  his  rent,  should  not  be 
dispossessed  of  the  land  he  occupied  :  'and  this,'  they  further  observed,  necessarily  supposes 
that  there  were  some  limits  by  which  the  rent  could  be  defined,  and  that  it  was  not  left  to 
the  arbitra^  determination  of  the  zemindar." — Here  follows  the  passage  quoted  in  the  previous 
Note— /yif A  Rejfflrt. 
►  ••  We  consider  it  equally  a  principle  interwoven  with  the  constitution  of  the  different 

Governments  of  India  that  the  quanjtum  of  rent  is  not  to  be  determined  by  the  arbitrary  will 
of  the  zemindar.*"— /?cw?att^  letter  from  Bengal,  dated  7th  October  1816,    ^  ^  ^  ^.  ..  .^, ., 
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filion.*  There  is  in  these  provinces  no  capitalist  farmer  between  the  landowner  and 
the  labourer  ;  the  produce  of  the  land  is  divided  between  two  classes — ^the  landpwners 
and  the  labourers — the  latter  sustaining  the  character  of  capitalist  to  the  limited 
extent  to  which  capital  enters  into  the  question  at  all.  In  such  a  state  of  things 
rents  can  be  settled  only  by  (1)  custom,  or  (2)  by  competition,  or  (8)  by  law.  Custom 
has  not  as  yet  settled  rents  in  the  Lieutenant-Governorship  of  Bengal,  owingf  in  part 
to  the  disturbing  influence  of  our  own  legislation,  especially  the  Revenue  Sale  Law  ; 
and  their  settlement  cannot  be  left  to  the  slow  operation  of  a  principle  which  has 
hitherto  failed,  and  of  the  future  efficacy  of  which  there  is  no  present  prospect. 
Then  as  to  competition,  while  population  is  sparse  and  land  is  plenty,  when  the  sup- 
ply of  cultivators  is  limited  and  the  demand  for  them  active,  the  raiyats  have  the  best 
of  the  position,  and  can  secure  favourable  terms.  As  population  increases,  the  tables 
are  gradaally  turned,  and  where  cultivation  of  the  soil  is  the  only  means  of  subsis- 
tence, the  ultimate  effect  of  unrestricted  competition  must  be  that  the  landowners  can 

*  The  late  Mr.  John  Stuart  Mill  defined  cottier  tenure  as  embracing  all  cases  withoat  excep- 
tion in  which  the  labourer  makes  his  contract  for  land  withoat  the  inter^entioa  of  a  capitalist 
former,  and  in  which  the  conditions  of  the  contract,  especially  the  amount  of  rent,  are  deter- 
mined not  by  custom  but  by  competition.  In  a  very  instructive  chapter  of  his  work  on  Political 
Economy,  in  which  he  draws  a  parallel  between  the  tenure  of  land  in  Ireland,  he  says  :  **  The 
produce  on  the  cottier  system,  being  divided  into  two  portions,  rent  and  the  remuneration  of 
the  labourer,  the  one  is  evidently  determined  by  the  other.  The  labourer  has  whatever  the 
landlord  does  not  take  ;  the  condition  of  the  labourer  depends  on  the  amount  of  rent.  But 
rent,  being  regulated  by  competition,  depends  upon  the  relation  between  the  demand  for  land 
and  the  supply  of  it.  The  demand  for  land  depends  on  the .  number  of  competitors,  and  the 
competitors  are  the  whole  rural  population.  The  effect  therefore  of  this  tenure  is  to  bring  the 
principle  of  population  to  act  directly  on  the  land  and  not,  as  in  England,  on  capital.  Bent  in 
this  state  of  things  depends  on  the  proportion  between  population  and  land.  As  the  land  is  a 
fixed  quantity,  while  population  has  an  unlimited  power  of  increase,  unless  something  checks 
that  increase,  the  competition  for  land  soon  forces  up  rent  to  the  highest  point  consistent  with 
keeping  the  population  alive.  The  effects  therefore  of  cottier  tenure  depend  on  the  extent 
to  which  the  capacity  of  population  to  increase  is  controlled,  either  by  custom,  by  individual 
prudence,  or  by  starvation  and  disease." 

'*  It  would  be  an  exaggeration  to  affirm  that  cottier  tenancy  is  absolutely  incompatible 
with  a  prosperous  condition  of  the  labouring  class.  If  we  could  suppose  it  to  exist  among  a 
people  to  whom  a  high  standard  of  comfort  was  habitual,  whose  requirements  were  such  that 
they  would  not  offer  a  higher  rent  for  land  than  would  leave  them  an  ample  subsistence,  and 
whose  moderate  increase  of  numbers  left  no  unemployed  population  to  force  up  rents  by  compe- 
tition, savf  when  the  increasing  produce  of  the  land  from  increase  of  skill  would  enable  a 
higher  rent  to  be  paid  without  inconvenience,  the  cultivating  class  might  be  as  well  remune- 
rated, might  have  as  large  a  share  of  the  necessaries  and  comforts  of  life  on  this  system  of 
tenure  as  any  other  :  they  would  not,  however,  while  their  rents  were  arbitrary,  enjoy  any  of 
the  peculiar  advantages  which  methayers  on  the  Tuscan  system  derive  from  their  connection 
with  the  land  :  they  would  neither  have  the  use  of  a  capital  belonging  to  their  landlords,  nor 
would  the  want  of  this  be  made  up  by  the  intense  motives  to  bodily  and  mental  exertion 
which  act  upon  the  peasant  who  has  a  permanent  tenure.  On  the  contrary,  any  increased 
Tralue  given  to  the  limd  by  the  exertions  of  the  tenant  would  have  no  effect,  but  to  raise  the 
rent  againt  himself  either  the  next  year  or  at  farthest  when  his  leale  expired.  The  landlords 
might  have  justice  or  gDod  sense  enough  not  to  avail  themselves  of  the  advantage  which  compe- 
tition would  give  them ;  and  different  landlords  would  do  so  in  different  degrees.    .    .    . 

The  only  safeguard  against  these  uncertainties  would  be  the  growth  of  a  custom 

insniing  a  permanence  of  tenure  in  the  same  occupant  without  liability  to  any  other  increase 
of  rent  than  might  happen  to  be  sanctioned  by  the  general  sentiments  of  the  community. 
....    When  the  amount  of  rent  is  not  limited  either  by  law  or  custom,   a  cottier  system 

has  the  disadvantages  of  the  worst  methayer  system When  the  habits 

of  the  people  are  sudli  that  their  increase  is  never  checked  but  by  the  impossibility  of  obtaining 
a.haie  support,  and  when  this  support  can  only  be  obtained  from  land,  all  stipulations  and 

rsments  respecting  the  amount  of  rent  are  merely  nominal.  The  competition  for  land  makes 
tenants  undertake  to  pay  more  than  it  is  possible  they  should  pay,  and  when  they  have 
paid  all  they  can,  more  almost  always  remains  due."  It  would  seem  to  follow  that  if  ^custom 
or  the  habits  of  the  agricultural  population  are  not  strong  enough  in  such  a  community  to  keep 
rents'  within  such  a  limit  as  will  allow  a  reasonable  standard  of  comfort  for  the  Cultivators  of 
the  soil,  the  Legislature  ought  to  impose  such  a  limit :  and  that,  failing  this,  a  state  of  wretched  • 
oottierism  must  be  the  result  when  the  presecre  of  population  has  reached  a  certain  point. 
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dictate  tlieir  own  terms  to  tbe  raijats,  wbo  mast  either  accept  them  or  starve.* 
The  i|hoIe  agricultural  population  are  thus  reduced  to  a  condition  ol  misery  and 
degradation  which  must  seriously  reflect  upon  the  Gbyemment  under  which  such  a 
state  of  things  has  come  to  pass.  The  land  of  a  country  belongs  to  the  people  of 
the  country  :  and,  while  vested  rights  should  be  treated  with  all  possible  tenderness, 
no  mode  of  appropriation  and  cultivation  shodd  be  permanently  allowed  by  the 
Buler,  which  involves  the  wretchedness  of  the  threat  majority  of  the  community,  if 
the  alteration  or  amendment  of  the  law  relating  to  land  can  by  itself,  or  in  conjunct 
tion  with  other  measures,  obviate  or  remedy  the  misfortune. 

^'  Whether,  then,  the  question  be  examined  in  the  light  of  the  ancient  constitu- 
tional law  of  the  country,  or  with  reference  to  the  high  duty 
eahh^o  ^b'^^o^^  *^^  oWigation  devolving  upon  Government  to  promote  thet 
BelLr.  ^  ^  ^  happiness  and  prosperity  of  the  people,  the  condnsion  is  the 
same,  namely,  that  the  ruling  power  ought  to  determi|ie  the 
rents  payable  in  these  provinces  by  the  raiyats  to  the  zemindars.  In  this  view  the 
appropriate  theory  of  rent  is,  not  that  it  is  the  surplus  profit  of  capital  applied  to 
agriculture,  or  that  it  depends  immediately  upon,  or  is  regulated  by,  the  profits  of 
capital,  but  that  it  is  such  a  proportion  of  the  produce  of  the  soil,  deliverable  in  kind, 
or  payable  in  money,  as  the  Government  may  from  time  to  time  determine  shall  be 
delivered  or  paid  by  the  cultivators  to  the  zemindars,  or  those  to  whom  the  zemindars 
have  transferred  their  rights.  If  it  be  asked  on  what  principle  Government  should 
determine  this  proportion — what  share  shall  be  considered  fair  and  equitable— our 
answer  is — such  a  share  ffs  shall  leave  enough  to  the  cultivator  of  the  soil  to  enable 
him  to  carry  on  the  cultivation,  to  live  in  reasonable  comfort,  and  to  participate,  to 
a  reasonable  extent,  in  the  progress  and  improving  prosperity  of  his  native  land. 

*'  When  we  come  to  apply  this  principle  to  the  solution  of  the  question  before 

.  us,  the  first  reflection  that  occurs  to  us  is  that  there  is  not 

poJhu7^lll%'l^of    P^f««ited  tons  a  tabula  raia  on  which  we  may  inscribe  a  single 

these  provinees.  ^®>  or  set  of  rules,  which  shall  be  of  uniform  application.  Ine 

progress  of  nearly  a  century  has  created  relations  of  persons 

and  conditions  of  things,  to  sweep   away  which  for  the  purpose  of  establishing  an 

♦  The  difference  between  Behar  and  the  Eastern  Districts  of  Bengal  appears  to  illnstrate 
remarkably  these  two  stapes  of  competition.  At  the  time  of  the  Permanent  Settlement.  Govern- 
ment, while  declaring  its  right  to  do  so,  forbore  to  determine  the  rents  payable  by  the  raiyats  to 
the  zemindars,  and,  in  fact,  left  them  to  be  settled  by  the  parties  themselves  as  best  they  could 
—(.See  RevenueJetter  of  the  Ibth  January  IS\9,  paragraphs  46-54).  In  Behar  the  population 
had  come  to  press  closer  upon  the  land  than  in  Eastern  Bengal.  The  landowners  accordingly 
had  the  advantage  in  the  former  province,  and  were  able  to  maintain  the  system  of  payment 
in  kind  and  push  rents  up  to  a  point  which  leaves  the  cultivator  but  a  bare  subsistence  ;  while 
in  the  latter  part  of  the  country,  unreclaimed  land  being  abundant  and  cultivators  scarce,  the 
raiyats  had  the  advantage  and  were  in  consequence  able  to  procure  land  on  very  favorable  terrasi 
Thus,  various  tenures  at  low  rents  came  into  existence  in  the  Eastern  Districts,  to  which  we  find 
nothing  similar  in  Behar.  It  must  not,  however,  be  supposed  that  these  tenures,  if  rents  be 
left  to  unrestricted  competition,  will  act  as  a  complete  barrier  to  the  normal  tendency.  The 
tenure-holders  have  rapidly  become  middlemen,  and,  where  population  has  begun  to  press 
on  the  land,  have  sub-let.  The  sub-letting  has  in  many  places  reached  several  degrees.  It 
may  be  that  the  existence  of  these  intervening  interests,  which  are  readily  bought  and  sold, 
and  the  possession  of  which  is  much  coveted,  will  exercise  a  healthy  influence  in  creating 
a  better  standard  of  comfort  ;  but,  although  the  condition  of  things  as  their  present  stage 
appears  fair,  it  is  impossible  not  to  dread  a  decline  into  cottierism  hereafter,  especially  as  there 
are  no  checks  upon  tne  Increase  of  population.  To  show  that  this  apprehension  is  not  with- 
out foundation,  we  quote  the  following  passage  from  a  letter  of  the  pleaders  of  the  Knngpore 
Courts,  written  in  1876  :~ 

"  The  demand  for  land  is.  indeed,  very  great,  and  as  the  cultivating  class  is  steadily  increas- 
ing, the  competition  for  obtaining  land,  and  with  it  the  rate  of  rent,  is  also  on  the  increase.  So 
strong  is  the  desire  for  land  on  the  part  of  this  class  that  they  sometimes  bid  for  it  at  a  rate 
of  rent  which  would  leave  them  no  margin  for  profit.  The  semindars,  in  their  turn,  do  not 
fall  to  take  advantage  of  this  state  of  things  to  increase  their  revenue. 
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idealnomiftl  standard  would  involve  an  interCevence  with  rested  rights  and  a  distnr- 
bance  of  existing  associations  which  would  irritnte  th9  feelings  of  those  cq^cemed, 
and  render  the  remedy  worse  than  the  disease.  Were  we  to  set  up  anj  single 
a?arage  standard  of  comfort  for  the  whole  agricultural  population  of  these  provinces 
we  might  find  that,  while  it  placed  the  Behar  raiyat  in  a  position  of  ease  calculated  by 
the  sudden  change  to  engender  sloth  rather  than  energy,  it  feU  short  of  the  existing 
requirements  of  members  of  the  agricultural  community  in  some  other  part& 
of  the  country.  The  inequalities  in  existing  rents  are  due  to  causes  which  hare 
their  roots  in  the  past  history  of  the  best  part  of  a  century.  The  density  or 
^arseness  of  population  in  different  districts  ;  the  quantity  of  unreclaimed  land 
available  to  meet  the  requirements  of  a  growing  community ;  the  energy  of 
particular  landlords;  the  proximity  or  distance  of  Courts  or  Magistrates  able  to- 
repress  this  energy,  when  it  exceeded  the  bounds  of  law  ;  the  force  of  resistance 
offered  by  the  raiyats,  varying  widely  in  different  parts  of  the  country ;  the 
inddenoe  of  other  landlords  ;  the  frequency  of  Government  management ;  the. 
irregular  incidence  of  famine ;  the  unequal  opening  up  of  the  country  by. 
railways  and  roads,  in  respect  of  which  all  districts  do  not  yet  enjoy  equal  facilities; 
the  action  of  the  great  rivers — these  and  other  causes  have  produced  imparities^ 
of  which  we  think  that  account  must  be  taken  in  any  endeavour  to  settle  r^nts, . 
or  the  enhancement  of  rents,  by  legislation.  We  are,  therefore,  all  agreed  that 
existing  rents  should  be  taken  as  the  basis  of  operation  ;  in  other  words,  that 
no  afttempt  should  be  made  to  replace  these  existing  rents  immediately  by  any 
new  and  uniform  standard ;  and  that,  apart  from  the  usual  and  recognized . 
grounds  of  abatement,  there  exists  no  necessity  for  reducing  rents  generally  in 
any  part  of  the  country.  At  the  same  time  we  think  that,  in  regulating  future 
enhancement,  regard  may  reasonably  be  had  to  existing  inequalities,  and  that 
landlords,  who  have  already  benefited  more  than  other  landlords  by  the  favourable 
action  of  some  of  the  causes  above  enumerated,  are  not  entitled  to  an  equ^ 
accession  of  advantage  in  the  future. 

This  brings  us  to  the  important  question — Can  a  simple  uniform  rule  be  laid 

down  for  enhancement  ?  We  think  this  question  must  be 
nJtf'  ^^^enhawem^fU  '^^^^^^^  ^  ^^^  negative.  The  subject  has  been  fully  con- 
poM^s  ^^^  sidered  by  able  and  practical  minds  upon  more  than  a  single 

occasion ;  and  none  of  these  deliberations  has  produced 
any  simple,  practicable  rule  which,  applied  to  all  conditions  and  under  all  cir- 
eumstances,  will  afford  satisfactory  results.  In  taking  up  the  question  anew, 
and  seeking  for  such  a  rule,  we  have  examined  all  that  has  been  done  by  those 
wlio  have  preceded  us  in  the  quest,  and  we  have  made  what  further  search  we 
Qpuld  in  the  light  of  their  knowledge  and  experience  ;  and  the  ultimate  oonclu- 
^on  at  which  we  t^ave  arrived  is  that  no  such  rule  can  be  devised  or  formulated.* 
Xt  would,  of  Qourse,  be  possible  to  lay  down  some  rule  which,  like,  Draco's  Penal 
Code,  might;  be  embodied  in  a  single  section  and  apply  to  all  cases ;  but  when 
it  came  to  be  put  into  operation  it  would  work  so  much  injustice  to  both  parties 
tliat  each  woidd  be  equally  eager  for  its  repeal. 

The  uncertainty  of  agricultural  experience  is  very  great  in  every,  country,  but . 
probably  in  no  country  is  it  so  great  as  in  India.  This  increases  the  difficulty  of  pro- 
viding against  fluctuations  of  season  by  average  calculations  ;  and  the  consequences . 

•  "  Bents  vary  in  every  village,  not  merely  with  the  diversities  of  soil  and  crops,  but  also 
wHh  reference  to  the  caste  of  the  caltivators.  The  Inference  to  be  drawn  is.  therefore,  that 
AM  eoimmon  rule  can  be  laid  down,  and  that  the  fallare  of  past  attempts  to  settle  the  matter 
is  chiefly  to  be  attributed  to  the  desire  which  the  public  officers  have  had  to  render  that  simple 
and  uniform,  which  is  in  its  nature  various,  and  to  their  impatience  of  the  detailed  investi- 
gation by  which  idone  accuracy  can  be  secvLKd^^^Mciolution  of  Government  of  India^  dated 
lit  AugiUt  \^n,  .  wi 
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of  failure  in  those  calcalations  are  terribly  aggrayated  throagb  tlie  absence  of 
capital,  by  drawing  upon  which  the  agriculturist  is  in  other  countries  enabled 
to  tide  oyer  an  abnormal  succession  of  bad  years,  hoping  to  replace  what 
18  so  consumed  by  increased  energy  when  circumstances  are  more  fayourable.  The 
fertility  of  land  depends  in  India,  as  in  other  countries,  upon  the  nature  of  the 
soil  and  sub-soil  ;  and  there  are  in  these  provinces  numerous  yarieties  of  both, 
well  understood  by  the  raiyats.  In  settlement  proceedings  all  over  India,  from 
before  Akbar's  time  down  to  the  present  period,  we  find  these  yarieties  mentioned 
and  taken  into  account.  Some  soils  are  cultivated  with  much  less  labour  than  others  ; 
and  this  is  a  very  important  consideration,  where  so  much  has  to  be  done  by  manual 
labour,  where  the  race  of  cattle  which  supplements  the  exertions  of  man  is  deficient  in 
muscle  and  vigour,  and  where  the  absence  of  capital  and  the  nature  of  the  country 
prevent  the  introduction  and  use  of  more  effective  agency.  The  rich  alluvial  ehur^ 
yields  a  bumper  crop  in  return  for  the  mere  exertion  of  sprinkling  the  seed  on  its 
surface;  while  the  stiffer  soil  of  the  higher  mais^  baked  during  the  burning  months 
when  the  heaven  is  as  brass  and  the  earth  as  iron,  and  scarcely  moistened  by  the 
tardy  rains,  is  with  difficulty  turned  up  by  the  straininor  oxen  and  the  toiling  plough- 
naan  to  be  ready  in  time  for  the  rice  seedlings,  which  one  by  one  have  to  be  planted 
out  through  the  full  expanse  of  every  fidd.  Assuming  land  to  be  unlimited  in  its 
supply,  the  average  labouring  family  can  in  the  former  case  cultivate  more  land  and 
raise  more  produce  than  in  the  latter  case.  If  half  the  produce  be  given  as  rent,  it 
makes  an  enormous  difference  to  those  who  have  to  subsist  on  the  remainder,  whether 
the  half  of  a  hundred  measures  be  given  or  the  half  of  three  hundred.  Where  the 
size  of  the  holding  is  not  limited  by  the  amount  of  labour  necessary  for  cultivation, 
it  may  be  limited  by  the  pressure  of  population  and  the  extent  of  uncultivated  land 
still  available.  Thus,  similar  results  are  produced  by  different  causes.  Then,  we  have 
differences  in  situation  almost  infinite.  Where  rent  is  payable  in  money,  part  of  the  crop 
must  be  sold  to  obtain  the  coin  with  which  the  raiyat  may  discharge  his  liability.  If 
the  mart  is  near,  the  labour  and  cost  of  carriage  are  inconsiderable,  and  the  raiyat  can 
easily  go  to  market  when  prices  are  most  favourable  ;  but  these  become  a  serious  item 
when  the  produce  has  to  be  carried  over  roadless  plains  and  across  unbridged  nuUahg 
to  a  distant  and  uncertain  staple.  Some  fields  are  near  the  village  and  the  threshing- 
floor,  and  no  sooner  is  the  crop  ripe  than  it  is  garnered,  while  others  lie  in  a  distant 
mat  and  their  produce  has  to  be  carried  on  bullocks'  backs  or  men's  heads,  many  an  ear 
falling  by  the  wayside,  to  where  it  can  be  threshed  and  vrinnowed,  and  this  perhaps 
after  the  thieving  birds  and  hungry  cattle,  or  it  may  be  the  wild  hogs  from  the  neigh- 
bouring jangal  have  sadly  diminished  the  husbandman's  profits,  while  he  is  waiting- 
his  turn  for  the  busy  oxen  or  the  help  of  his  neighbours.  Here  the  water  is  deficient 
for  the  amun  paddy,  and  there  the  au9  is  drowned  by  an  unforeseen  inundation.  In 
one  part  of  the  country  land  is  sufficiently  plentiful  to  allow  a  fourth  to  lie  fallow 
every  year,  while  In  another  part  the  soil  never  gets  rest,  and  there  is  no  manure  to 
keep  up  its  strength,  even  the  droppings  of  the  cattle  being  collected  and  dried  for 
fuel.  In  one  pergunnah  the  adult  population  are  healthy  and  strong  to  labour  ;  in 
another,  the  climate  is  so  bad  that  one-third  on  an  average  are  down  with  fever  and 
ague,  and  the  remaining  two-thirds  in  various  stages  of  convalescence  lack  the  physical 
vigour  necessary  to  successful  toil.  In  one  district  the  cultivators  of  the  soil  haVe  to 
support  but  one  set  of  landlords  ;  in  another,  they  have  half  a  dozen  or  even  more 
middlemen  under  different  names  and  with  .various  rights  having  come  between  the 
zemindars  and  the  raiyats.    These  are  some  of  the  many  causes  upon  which  depend 

*  Chur  is  eqaU  to  an  island  or  alluvial  formation  thrown  up  by  a  river. 

t  Mdt  is  eqaal  to  a  plain,  the  open  cleared  space  between  the  belts  of  trees  that  generally 
escloee  village. 
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the  numerous  inequalities  and  variations*  in  the  subject  matter  with  which  rent  is 
concerned  in  these  provinces.  No  simple  rule  of  uniform  application  can  allow  for 
all  these  ;  and  unless  they  are  allowed  for  and  taken  into  account  in  ihdiyidual 
cases,  there  cannot  be  fair  and  equitable  rates  of  rent,  for,  in  order  to  be  really 
so,  they  must  be  fair  and  equitable  in  the  concrete  as  well  as  in  the  abstract. 
The  conclusion  then  to  which  we  feel  guided  upon  the  whole  subject  of  settlement 
of  rents  and  enhancement  is  that  the  safest  course  for  the  Legislature  is 
to  lay  down  certain  broad  lines  upon  which  the  officers  of  Government  (whether 
in  the  judicial  or  executive  department)  shall  proceed  in  this  matter,  at  the 
same  time  providing  certain  positive  checks  which  experience  has  shown  to  be 
necessary  in  order  to  prevent  sudden  and  great  changes  in  the  respective 
conditions  of  landlords  and  tenants  in  Bengal."  {Bepart  of  the  'Rent  Commiesian 
p.  18-26). 
^  ?  XjlViI.     The  rent  for  the  time  being  payable  by  an  occupancy- 

Presnmption    as  to    Htiyat  shall  be  presumed  to  be  fair  and  equitable 

fair  and  equiuble  rent.       xLj^til  the  contrary  is  proved. 

A  raiyat  with  a  right  of  occupancy  is  entitled  to  hold  his  land  upon  paying  a 
fahr  and  equitable  rent.  The  law  presumes  that^the  rent  at  present  paid  is  fair  and 
equitable,  and  this  rent  cannot  be  enhanced  except  after  service  of  notice  under 
section  14,  and  upon  one  of  the  grounds  stated  in  section  18  of  Act  VlII  of  1869 
(B.C.)— /ttiir  Ohose  v.  Hillsj  W.  R.  Sp.  148  ;  Thakuram  DoHy.  Bieeetiar  Muketyi, 
B.  L.  R.,  1  Sup  Vol.,  202  ;  8  W.  R.  (Act  X),  110.  For  further  explanation  vide 
49ection  85,  and  the  preceding  sections. 

Mr  the  time  heingpafohle — The  benefit  of  the  presumption  will  always  be  in 
favor  of  the  tenant,  l^is  section  does  not  purport  to  protect  the  landlord  but  the 
tenant ;  when  therefore  the  tenant  has  been  paying  a  higher  rent  than  his  old,  and 
the  landlord  wants  to  stop  him  by  setting  up  a  presumption  under  tiiis  section,  the 
time  must  not  be  less  thim  three  years.  Vtde  proviso  I  of  section  29  and  notes. 
^^  Restriction  on  en-  , .  XXVm.  Where  an  occupancy- raiyat  pays 
hancement  ot^  inonej-  his  rent  m  money,  his  rent  shall  not  be  enhanced 
""**••  except  as  provided  by  this  Act. 

Does  this  mean  that  when  an  occupancy  raiyat  pays  rent  in  kind  his  rent  can 
be  enhanced  otherwise  than  by  this  Act  J  Of  course  the  provisions  of  enhancement 
in  the  present  code  apply  to  money  rents  only.  Is  enhancement  of  hhaoli  rent  possible 
under  the  general  principles  of  laws,  t.^.,  otherwise  than  under  this  Act  7  • 

^t     Enhancement  of  rent        XXIX.     The  money-rent  of  an  occupancy- 
by  contract.  raiyat  may  be  enhance  by  contract,  subject  to 

the  following  conditions  : 

la)  the  contract  roust  be  in  writing  and  registered  ; 
Ip)  the  rent  must  not  be  enhanced  so  as  to  exceed  by  more 
than  two  annas  in  the  rupee  the  rent  previously  payable 
by  the  raiyat ;    ♦^*'    ^^  ^^2v#*>/i<^c^^^  '^i^'^  ^/-^KKfL 
{6)  the  rent  fixed  by  the  contract  shall  not  be  liable  %y  "^ 
enhancement  during  a  term  of  fifteen  years  from  the  date 
of  the  contract : 

*  When  rents  are  paid  in  money,  the  fluctuations  in  the  price  of  grain  ^re  another  distnib- 
ing  element : — ''India,  more  than  any  other  country,  is  subject  to  sadden  and  great  flao- 
toations  in  the  price  of  grain,  so  that  in  many  parts  of  it  assessments  in  money,  originally  fair, 
have  from  this  caose  alone  be(K>me  ezcessiTe." — Appendix  to  Minutes  of  Evidence  of  the  Meet 
Committee  qf  the  Mome  of  Commons  on  the  Affaire  of  the  East  India  Company,  1832,  p.  56. 
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Provided  as  follows — 

.  (i)  Nothing  in  clause  (a)  shall  prevent  a  landlord  from  re- 
covering rent  at  the  rate  at  which  it  has  been  actu- 
ally paid  for  a  continuous  period  of  not  less  than 
three  years  immediately  preceding  the  period  for 
which  the  rent  is  claimed.  J  i^/l.  XS  ^^^Sf 
(ii)  Nothing  in  clause  (6)  shall  apply  to  a  contract  by  which  a 
raiyat  binds  himself  to  pay  an  enhanced  rent  in  con- 
sideration of  an  improvement  which  has  been  or  is  to  be 
effected  in  respect  of  the  holding  by,  or  at  the  expense 
of,  his  landlord,  and  to  the  benefit  of  which  the 
raiyat  is  not  otherwise  entitled  ;  but  an  enhanced  rent 
fixed  by  such  a  contract  shall  be  payable  only  whea 
the  improvement  has  been  effected,  and,  except  when 
the  raiyat  is  chargeable  with  default  in  respect  of  the 
improvement,  only  so  long  as  the  improvement  exists 
and  substantially  produces  its  estimated  effect  in 
respect  of  the  holding, 
(iii)  When  a*raiyat  has  held  his  land  at  a  specially  low  rate 
of  rent  in  consideration  of  cultivating  a  particular  crop 
for  the  convenience  of  the  landlord,  nothing  in  clause 
(6)  shall  prevent  the  raiyat  from  agreeing,  in  consider^* 
ation  of  Ms  being  released  from  the  obligation  of  culti^ 
vating  that  crop,  to  pay  such  rent  as  he  may  deem  feir 
and  equitable. 

This  Act  provide  for  tbe  enbancement  of  money  rent  only  in  twowaya,  viz,  by  con- 
tract or  by  suit,  and  ander  section  28  enhancement  of  money  rent 
i^«A«iiM»i«it  po9nbiU    jg  jjQ^  possible  except  in  these  two  ways.     The  contract  again 
hy  cantraet  or  9u  .  ^^^^  ^   ^^^  j^^  writing   and  registered,   which  is   subject  to 

proviso  (I),  (6)  must  not  allow  an  enhancement  of  more  than  2  annas  in  a  rupee,  ie.  of 
one-eighth  of  the  existing  rent  which  is  subject  to  provisoes  (II  and  III),  and  (c)  shall 
not  be  liable  to  a  further  enhancement  during  the  fifteen  years  next.  The  fifteen 
years  rule  applies  aldo  to  enhancement  by  suit,  vide  section  37.  The  first  of  these 
conditions  make  an  addition  to  sections  17,  18,  of  the  Registration  Act  (III  of  1877). 
A  lease  at  an  enhanced  lent  for  less  than  a  year  is  exempt  from  registration  under 
clause  (c)  of  section  18,  but  would  now  be  registrable  under  the  present  section. 
The  proviso  attached  to  this  condition  is  that  if  the  raiyat  had  been  actually  paying 
rent  at  a  high^  rate  continuously  for  three  years  or  more  he  would  be  precluded  from 
pleading  that  the  contract  was  not  registered  or  in  writing.  8o  that  if  a  landlord  can 
peacefully  realise  a  higher  rent  for  at  least  three  years,  this  provision  will  not  affect 
him.  The  proviso  (I)  implies  that  if  the  raiyat  had  been  actu^y  paying  a  higher  rent 
for  less  than  three  years,  the  landlord  will  not  be  entitled  to  claim  it,  unless  he  has  shown 
that  the  raiyat  made  a  contract  in  writing  and  registered  it.  This,  however,  is  incon- 
sistent with  section  27  which  provides  that  the  rent  for  the  time  being  payable  shall 
l)e  presumed  to  be  fair  and  equitable.  If  a  raiyat  had  been  paying  a  rent  (higher 
than  his  former  rent)  for  two  years,  under  section  27  of  the  Act,  that  rent  ought  to 
bs  prestuaed  to  be  fair  and  equitable.    Condition  (a)  of  section  29    modifies  thid 
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proTision  by  prorlding  that  the  term  daring  which  the  higher  rent  is  paid 
must  not  be  less  than  three  years.  Section  27,  however,  is  meant  for  the  benefit  and 
jprotection  of  the  tenant ;  the  presumption  will  therefore  always  arise  in  his 
faroor.  If  the  landlord  wants  to  avail  of  the  presumption  as  against  the  raiyat,  he 
most  show  that  the  higher  rent  has  been  paid  at  least  for  three  years. 

Condition  {b)  controls  the  whole  section.  Even  if  the  contract  be  in  writing 
and  registered,  the  enhancement  mnst  not  be  more  than  two  annas  in  a  rupee  ;  where 
however  a  higher  rent  which  exceeds  this  limit  is  stipulated  by  a  written  and  regis- 
tered contract,  it  will  operate  only  to  the  extent  of  the  limit.  This  condition  will 
not  apply  when  an  improvement  has  been  made  by  the  landlord  to  the  benefit  of 
which  the  raiyat  is  not  entitled  except  by  paying  an  enhanced  rent,  and  the  improve- 
ment must  be  substantially  effective — Vide  sections  76  to  88  of  the  Act.  Thi^  con- 
dition is  also  subject  to  proviso  (m*) — Vide  section  56  of  Regulation  III  of  1793. 

Condition  (c)  relates  only  to  the  after  effect  of  the  contract.  Whatever  be  the  term 
of  the  contract  for  the  next  fifteen  years,  no  further  enhancement  is  possible.  It  is 
doubtful,  however,  if  this  condition  will  avail  when  a  contract  of  progressive  enhance- 
ment is  made.  The  section  says  the  rent  fixed  by  the  contract  shall  not  be  liable  to 
enhancement  if  the  contract  is  that  a  higher  rent  shall  be  paid  for  ten  years,  and  then 
A  still  more  higher  rent  for  another  ten  years,  and  so  on.  Will  the  period  of  fifteen 
years  be  effective  ?  The  wording  of  the  section  will  not  make  such  a  contract  in 
operation,  though  it  must  be  said  that  a  contract  of  this  nature  would  be  against  the 
spirit  of  law. 

'^  It  is  considered  that  it  would  be  destructive  of  the  objects  of  the  Bill  if 
occupancy  raiyats  were  left  perfectly  free  to  deprive  themselves  by  their  contracts  ot 
the  right  to  hold  at  fair  and  equitable  rates  secured  to  them  by  the  law.  But  on 
the  other  hand,  absolutely  to  prevent  such  contracts,  it  is  thouiuht,  involve  too  great 
an  interference  with  the  freedom  of  the  parties.  A  middle  course  has  accordingly 
been  adopted." — Beport  of  the  Select  Committee  on  Bill  No,  /,  Gazette  qf  India^ 
17th  March  1883. 

The  proviso  has  been  added  at  the  instance  of  the  Hon'ble  Mr.  Evans« 
Where  a  potta  in  its  terms  expressly  stipulates  for  an  increase  of  rental  accord- 
ing as  the  lands  let  are  brought  under  cultivation,  and  a  measurenoenjt  taken  by  a 
landlord  is  entitled  to  recover  such  increased  rent  as  agreed  upon  in  tho  potta  without 
serving  upon  the  tenants  any  notice  under  section  14  of  Bengal  Act  YIII  of 
1869 — Ni$tarin%  Datt  v.  Bonomali  Chattetji  and  others  and  Denonath  Dae  v. 
Bonomali  Chatter; i,  I.  L.  R.,  4  Cal.,  941  ;  Dwarkanath  Bidt/ahhusan  v.  Baburam 
Zuicur.n  C.  L.  R.,  320. 

This  would  hold  good  for  a  contract  made  before  the  Act  comes  into  force. 
After  the  operation  of  the  Act,  the  terms  of  the  lease  will  have  possibly  to  be 
consistent  with  this  section.  But  it  is  an  arguable  question  if  this  section  at  all 
contemplates  gradual  assessment  like  the  above. 

Where  land  is  let  for  the  purpose  of  clearing  jungle,  or  other  reclamation, 
and  on  this  ground,  or  any  other  ground  mentioned  in  the  lease,  a  reduced  rent  is 
provided  for  the  first  few  years,  and  it  is  said  that  the  rent  is  to  be  at  a  certain  rate 
as  the  full  rent,  such  rent  is  not  to  liable  to  enhancement — Huro  Frosad  Boy 
Chowdrtf  V.  Chundee  Oharun  Boyragee  and  others^  I.  L.  R.,  9  Cal.^  50&  ;  12  C.  L.  B., 
551  ;  SooroiundaH  Dehi  v.  Golamaly,  19  W.  R.,  65,  P.  C. 

One  of  the  holders  of  an  under-tennre  having  agreed  with  his  immediate  land- 
lord that  an  enhanced  rent  should  be  paid  in  respect  of  the  tenure,  the  enhanced 
rent  fixed  was  paid  for  some  years,  when  default  being  made,,  the  landlord  brought 
a  suit  against  all  the  joint-holders  for-  arrears  of  rent  at  the  enhanced  rate.  Heldj. 
that  the  landlord  was  entitled  to  nent  at  the  rate  claimed^  untU  circumstances  were 
shown  from  which  it  would  follow  that  the  rate  claimed  was  not  the  fair  and  equitablo 
rate  payable.    Held^  further^  that  the  holder  by  whom  die  agreement  to  pay  tho' 
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enhanced  rent  was  made,  was  not  solely  liable  to  pay  that  rent,  but  that  the  tenors 
was  also  liable,  and  that  if  it  could  be  shown  that  the  other  holders  had  acquiesce^ 
in  the  Agreement  they  were  otherwise  responsible — Burhunnuddi  Rowladar  y.  Mohan 
Chunder  Guha,  8  C.  Ia  R.,  511. 

The  defendant  being,  under  a  settlement  originally  obtained  from  the  Goremment, 
bound  to  pay  a  particular  rent  to  the  plaintiff  who  had  subsequently  to  that  settlement 
obtained  an  ijara  from  the  Government,  the  plaintiff,  in  1877,  sued  to  enhance  that 
rent  and  obtained  a  decree  upon  which  a  compromise  was  made,  the  defendant  agreeing 
to  pay  a  higher  rent  for  the  years  1281  and  1282.  The  defendant  having  paid  no  rent 
for  1283  and  1284,  the  plaintiff  sued  for  the  arrears  at  the  higher  rent.  Held  that  no 
proper  proceedings  for  enhancement  having  been  taken,  a  fresh  contract  with  the  defen- 
dant entered  into,  the  special  arrangement  came  to  an  end  at  the  expiration  of  1282, 
and  the  original  arrangement  revived,  and  therefore  the  plaintiff  was  not  entitled  to 
Remand  more  than  the  original  rent  payable — Burhunuddi  Howhdar  v.  Mohan 
qhunder  Ouha,  8  C.  L,  R.,  511. 

On  the  25th  January  1884,  the  plaintiff  obtained  a  decree  against  the  defendant* 
for  assessment  of  enhanced  rent.  Shortly  afterwards  the  defendants  executed  s 
kabuliyat,  at  a  reduced  rate,  for  eleven  years  ending  the  31st  Assin  1282  (16th  October 
1875).  After  the  term  had  expired  the  plaintiff  sought  to  recover  rent  from  the 
defendants  at  the  rate  settled  by  the  decree  of  1864.  Held,  that  the  decree  had  been 
superseded  by  the  subsequent  arrangement,  and  that  the  plaintiff  could  not  recover  rent 
at  an  enhanced  rate,  except  under  the  provisions  of  Bengal  Act  VIII  of  1869 — Oobin 
Chunder  Sircar  and  another  v.  Gour  Chunder  Shaha  and  another ,  I.  L.  R.,  6 
Cal.,  759  ;  8  C.  L.  R.,  161. 

Jo       XXX.  The  landlord  of  a  holding  held  at  a  money  rent  by  tm 

Enhancement  of  rent     occupancy-raiyat    may,    subject  to  the  provi- 

^y  «"^'-  sions   of  this   Act,  institute  a  suit  to  enhance 

the  rent  on  one  or  more  of  the  following  grounds,  (namely)  : — 

(a)  that  the  ^rate  of  rent   paid  by  the  raiyat  is  below  the. 

prevailing  ^rate  paid  by  pccupatncy-raiyats  for  land  of  a 

similar  description  and  with  similar  advantages  in   the 

same  village,  and  that  there  is  no  sufficient  reason  for  a 

holding  at  so  low  a  rate  ; 

(6)  that  there  has  been  a  rise  in  the  average  local  prices  of 

staple  food-crops  during  the  currency  of  the  present  rent. 

(c)  that  the  productive  powers  of  the  land  held  by  the  raiyat 

have  been  increased  by  an  improvement  effected  by,  or 

at  the  expense  oi^  the  landlord  during  the  currency  of  the 

present  rent ; 

{d)  that  the  productive  powers  of  the  land  held  by  the  raiyat 

have  been  increased  by  fluvial  action. 
Explanation. — "  Fluvial   action"    includes  a  change  in    the 
course   of  a  river  rendering  irrigation  from  the  river  practicable, 
when  it  was  not  previously  practicable. 

The  old  section  ran  thus  :  "  No  raiyat  having  a  right  of  occupancy  shall  be  liable 

,     I J     A'  to  an  enhancement  of  the  rent  previously  paid  by  him,   except 

on  some  one  of  the  following  grounds,  namely :  That  the  rate 

of    rent  paid  by  such  raiyat  is  below  the  prevailing  rate  payable  by  the  same  clss  of 
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fSTfatd  for  lani  of  a  similar  description  and  with  similar  adv-antao^es  in  the  places 
adjacent ;  that  the  yalae  of  the  produce  or  the  prodactive  powers  of  the  land  have 
Ween  increased  otherwise  than  by  the  agency  or  at  the  expense  of  the  raiyat ; 
that  the  quantity  of  land  held  by  the  raiyat  has  been  proved  by  measurement 
to  be  greater  than  the  quantity  for  which  rent  has  been  previously .  paid  by  him.'* 
(Section  17  of  ActX  of  1859  and  section  18  of  Act  VIII  of  1869  B.C.) 

Under  the  old  law  the  word  *  rent'  in  section  17  or  18  meant  both  a  money  rent 

jr         <il  /    *^  ^^^^  ^  '®^*  ^^  kind.     The   Rent  Commissioners  for  the 

MOiomwai  deteloped,         ^^^  **°*®  proposed  to  separate  the  rules  of  enhancement  of 

money  rent  from  rent  in  kind. 
Rent  GommUsion  Bill, — Section  22  of  the  Rent  Commission  Bill  provided : 
**  Subject  to  the  other  provisions  of  this  Act,  a  landlord  is  entitled  to  enhance 
the  rent  p^tfable  to  Kim  in  money  by  a  raiyat  for  land  in  which  such  raiyat  had 
s  right  of.  occupancy.'*  Such  rent  may  be  enhanced  upon  any  one  or  more 
uf  the  following  grounds,  and  not  otherwise  i  (1)  on  the  ground  that  the 
rate  of  rent  paid  by  such  raiyat  is  below  the  prevailing  rate  payable  by  the 
same  class  of  raiyats  for  land  of  a  similar  description  and  with  similar  advan- 
tages in  the  vicinity  \  (2)  on  the  ground  that  the  quantity  of  land  held  by 
mich  raiyat  has  been  9hown  by  measurement  to  be  greater  than  the  quantity 
for  which  rent  has  been  previously  paid  by  him ;  (8)  on  the  ground  that  the 
productive  powers  of  the  land  held  by  such  raiyat  as  compared  with  such  powers 
mi  the  subsequent  time,  have  increased  otherwise  than  by  the  agency  or  at  the 
ex()ense  of  the  raiyat  and  from  causes  not  merely  temporary  or  casual ;  (4)  on 
the  ground  that  the  prices  of  produce  in  the  locality  or  at  the  u»ual  markets  as 
compered  with  similar  prices  at  the  time  when  the  rent  toas  Hxed  or  at  any  subsequent , 
time,  have  increased  otherwise  than  by  the  agency  or  at  the  expense  of  the  raiyat^ 
tai^from  causes  not  merely  temporary  or  casual. 

Bengal  Tenancy  Bill  No.  I  proceeded  upon  a  different  line.    It  assumed  ''  that 

there  are  at  least  in  some  parts  of  the  country  certain   rate  of 
Beyal  Tenancy  B%U    ^^^^  generally  recognized  as  the  rates  payable  by  occupancy 

tenants  for  the  various  classes  of  land  held  by  them.  Where 
this  is  80  it  would,  it  is  presumed,  be  not  very  difficult  for  a  revenue-officer  to 
ascertain  those  rates,  and  then  starting  from  them  as  a  basis,  and  taking  into  account 
saqh  changes  in  the  productive  powers  of  the  soil  and  in  the  prices  of  produce  as  may 
have  occurred  since  they  were  fixed,  to  prepare  tables  of  the  enhanced  rates,  which 
subject  to  allowance  in  exceptional  cases,  mi^ht  fairly  and  equitably  be  demanded 
by  the  landlord  for  each  class  of  land  under  the  existing  conditions.  The  revenue- 
officer,  it  IS  thought,  might  further  show  in  his  tables  the  average  gross  produce 
of  each  class  of  land  and  its  estimated  .value.  Supposing  this  to  be  done,  the 
Givil  Courts  would  be  relieved  almost  entirely  of  those  economical  and  statistical 
enquiries  which  at  present  are  involved  in  enhancement  ajiits.  They  would  accept 
the  rates  and  produce  statistics  shown  in  the  tables  as  primd  facie  correct  for 
lands  of  the  classes  to  which  the  tables  referred,  and  might  restrict  themselves 
to  considering  the  comparatively  simple  and  limited  questions  as  to  whether 
the  particular  lands  in  question  in  the  suit  belonged  to  tha... class  alleged,  and 
whether  there  was  any  exceptional  circumstances  connected  with  them  which 
#oald  require  the  rent  to  be  fixed  at  a  different  rate  from  that  set  down  in  the 
table.  It  is  of  course  well  understood  that  there  would  be  many  parts  of  the 
country  for  which,  owing  to  the  non-existence  of  recognised  rates  of  rent,  or 
to  the  great  varieties  of  the  soil,  no  such  tables  could  be  prepared,  and  further 
tikat,  even  where  it  is  possible  to  prepare  such  tables,  their  preparation  must 
be  a  work  of  time.  With  a  view  to  these  considerations,  the  Bill  has  been  so 
<b*w&  as  to  provide,  first,  in  subdivision  B  of  chapter  VI  for  suits  to  enhance 
Money  rents  where  a  table  of  rates  has  been  prepared,  and,  secondly,  in  subdivision  0  * 
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for  sacli  suits  wkere  a  table  of  rates  has  not  been  prepared."  i^B^ort  of  ike 
Select  Committee  on  Bill  No.  I,  Gazette  of  India,  March  17 th,  1883.  Vide  9eeti'>nm 
62  to  7%  q^  the  Bengal  Tenancy  Bill   No.    2,  and  also  tections  74   and  75.     An 

^       ,  -  inquiry,  however,  showed  "  that  an  authoritative  table  of  rates 

BUlI?o.  IL        ^^^^     could    be    prepared    bj  the  Government  of  Bengal  onlj  for 
'  '  '  exceptional  tracts,   and  no  other  general  method  has  been 

submitted  to  us  for  placing  before  Courts  the  information  with  respect  to  productive 
powers  of  the  land,  which  would  enable  them  to  apply  the  rules  for  enhancement  on  the 
ground  of  increase  in  those  powers.  But  the  zemindars  objected  to  the  total  elimina- 
tion of  this  as  a  legal  ground  of  enhancen^ent,  and  as  it  was  part  of  the  old  law,  it 
has  been  retained.  Enhancements  on  this  ground  when  the  increase  is  caused  by  the 
landlord's  improvement  will  l>e  facilitated  by  the  system  of  enquiry  and  registration 
provided  for  hereafter  ;  but  enhancements  on  the  ground  of  increase  of  productive., 
powers  caused  by  fluvial  action  will  still,  we  fear,  be  liable  to  the  same  difficulty,  caused 
by  the  absence  of  any  proof  of  the  former  productive  powers  of  the  soil,  as  haa . 
rendered  this  ground  of  enhancement  futile  in  past  years.  On  the  other  hand 
enhancement  on  the  ground  of  prices  would  be  greatly  facilitated  by  the  preparation 
of  authoritative  price  lists  by  the  Local  Government.  It  should  be  explained  that 
the  price  lists  of  staple  food  crops  are  to  be  taken  simply  as  indicating  a  general  rise 
or  fall  in  prices,  and  without  any  reference  to  the  particular  crop  grown  on  the 
land,  the  rent  of  which  is  in  dispute  ;  and  our  intention  is  that  tho  price  lists  should 
be  worked  out  very  much  on  the  principle  on  which  the  commutation  of  tithes  accord- 
ing to  average  prices  ifr  worked  out  in  England  as  explained  at  pages  250  et  teq 
of  Mr.  Justice  Field's  Digest." — (Report  of  the  Select  Committee  on  B%U  No.  11  j 
Gazette  of  India,  April  12/A,  1884).  Then  sections  41  to  50  of  the  Bengal  Tenancy 
Bill  No.  II  (Gazette  of  India,  April  12/A,  1884)  framed  provisions  of  enhancement 
which  are  substantially  those  that  we  have  in  the  present  Act.  Bill  No.  Ill  made 
some  changes,  one  of  which  is  that  the  word  '  village'  was  substituted  for  '  vicinity'  in 
ground  (a)  of  section  30. 

The  landlord^  &e. — Vide  the  definition  in  clause  (4)  of  section  3.    An  ijandar 

ThsT    ada  ^*  entitled  to   enhance  the  rent  of    raiyats  holding  under 

«*»•      f'  ]|im^  where  there  is  no  condition  or  stipulation  in  his  lease 

precluding  him  from  so  doing — Doorga  Pertad  Myte  v.  Joynaraim  Haira,  I.  L.  B., 
2  C&\^  474  ;  see  L  L.  B.,  3  Bom.,  23  ;  Bviton  v.  Oirdhari  Tewari,  2  Hay,  8^  f 
lehore  Qhote  v.  Rilh^  1  Hay,  350-  A  dur-ijaradarcan  also  enhance  the  rent — 2  W.  K, 
But  not  a  manager  appointed  under  section  243  of  Act  VIII  of  1859  who  is  appoint- 

Manager.  ®^  -merely  to  collect  rent  and  other  receipts  and  profits  of  the 

land,  to  canj  on  the  existing  state  of  affairs  as  the  proprietor 
himself  had  been  doing,  and  has  no  power  to  issue  notice  of  enhancement  or 
maintain  a  suit  for  enhancement— iTJ^^^/tfr  Mohuu  Dutt  v.  WelU,  I.  L.  R.,  8  Cal., 
719  4  11  C.  L,  R.,  13.  Where  a  party  took  an  ijara  of  an  estate  while  certain 
raiyats  were  under  notice  of  enhancement,  but  neither  contributed  or  offered  to 
contribute  necessary  expenses,  he  was  held  not  entitled  to 

CO'tharers.  ^^^^  .^^  ^^^  increased  rents— »^.  B.  Savi   v.    The   CoUeeior 

of  Jeisore  and  othdKM.  17  W.  IL,  382.  Indeed  under  the  old  law  it  has  been  held 
that  under  sectioiny  of  Act  X  of  1859,  and  section  14  of  Act  VIII  of  1869  (B.C.), 
when  any  land  is  in  the  farm  of  a  lessee,  the  notice  of  enhancement  must  issue 
from  the  farmer  as  the  person  to  whom  the  rent  is  payable — Binodlal  Ghoee  v. 
Mackenzie,  3  W.  R.  (Act  X),  157 ;  Hemchundet  Chatterjee  f.  Pumo  Chunder , 
,jBoy,  3  W.  R.  (Act  X),  162  ;  Doorga  Bay  v.  Shyamjha,  8  W.  R.,  72  ;  Wat$on 
4r  Co.,  V.  Nil  Kant  Sircar,  10  W.  R^  381  ;  and  this  notwithstanding  an  agreement 
between  the  zemindar  and  the  farmer  by  which  the  zemindar  reserved  to  himself 
the  right  of  serving  notices  of  enhanoement^Do^a  Ohuran  Ohatterfi  v.  Golmk 
ehunder  Biswae  and  another,   23  W.  R.^  228.    So  a  person  by  whom  notice  of  ^ 
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eahanoement  was  serred  at  the  time  when  the  rent  was  payable  to  him  is  entitled, 
either  entirely  by  a  sale  or  partially  by  a  lease,  to  convey  to  the  purchaser  or  lessee 
the  rent  with  the  incident  oE  its  being  liable  to  enhancement  under  that  notice.  The 
purchaser  or  lessee  is  not  obliged  to  serve  fresh  notice  of  enhancement— iTAarie^ 
Bojf  and  others  ▼.  Furzundali  Khan,  18  W.  R.,  144.  One  of  several  joint  proprie- 
tors of  an  estate  can  maintain  a  suit  for  enhancement  of  his  share  of  the  rent  without 
•  buiwara — Trailoeho  Taran  Ohowdry  and  othen  v.  Muthora  Mohan  De  and  others, 
Sp.  W.  R.  (Act  X),  41  ;  2  R.  J.  P.  J.,  202  ;  so  the  holder  of  a  specific  share  in  an 
estate  not  regularly  partitioned  may  sue  for  enhancement  of  his  share  of  the  rent — 
Bam  Lochan  Dutt  v.  Petambur  Fal,  Sp.  W.  R.  (Act  X),  111  ;  3  R.  J.  P.  J.  97  ; 
See  Gunpa  Narain  Das  v.  Saroda  Mohan  Roy,  12  W.  R.  80  ;  Bhyruh  Mundle  ▼. 
Ounya  Bam  Banerji,  17  W.  R.,  408  ;  Earadhun  Oos$ami  v.  Bam  Neioaz  Mister,  17 
W.  R.,  414  ;  Dinabundhu  Ohowdry  v.  Dino  Nath  Mukefji,  19  W.  R.,  168. 
In  Raj  Ohunder  Majoomdar  and  others  v.  Baja  Ram  Oopee,  22  W.  R.,  385,  however, 
A  contrary  view  has  been  taken.  In  this  case  it  was  held  that  a  suit  will  not  lie  to 
chance  the  rent  of  an  undivided  fractional  share  of  a  tenure  of  which  the  plainti£f 
alleges  himself  to  be  the  landlord,  and  it  was  doubted  if  the  owner  of  a  fractional  share 
of  a  superior  tenure  competent  to  maintain  a  suit  for  enhancement  of  rent  of  a 
fractional  share  of  an  under-tenure  subordinate  to  the  former.  So  it  was  held 
that  the  fact  pf  a  butwara  having  taken  place  would  in  no  way  prevent  a  co-sharer 
from  enhancing  the  rent  of  a  raiyat  on  his  particular  share,  notwithstanding  that 
the  original  arrangement  of  the  jumma  had  been  made  on  the  understanding  that  the 
tenant  paid  such  and  such  a  rent  at  the  time  of  the  partition — Ruriah  Chunder 
Chovodry  y.  Ram  Chunder  Chowdry,  18  W.  R.,  528.  The  later  dicisions  have  taken 
%  contrary  turn. 

One  of  several  joint  proprietors  may,  without  making  his  joint  proprietors 
parties,  bring  a  suit  for  enhancement  of  rent  against  raiyats  holding  under  him,  from 
whom  he  has  been  in  the  habit  of  realizing  separate  rents — Doorga  Prasad  Myti 
y.  Jopnarain  Hazrah,  I.  L.  R.,  2  Cal.,  474  ;  Doorga  Churan  Surma  v.  Jampa  Dasi, 
12  B.  L.  R.,  289  ;  21  W.  R.,  46,  distinguished. 

One  co-sharer  cannot  enhance  the  rent  of  share  when  such  an  enhancement 
19  inconsistent  with  the  continuance  of  the  lease  of  the  entire  tenure.  Where  it  has 
been  arranged  between  the  co-sharers  of  an  estate  and  their  tenant  that  he  shall 
pay  each  co-sharer  his  proportionate  share  of  the  entire  rent,  each  co-sharer  may 
bring  a  separate  suit  against  the  tenant  for  such  proportionate  share.  In  the 
absence  of  such  an  arrangement,  no  such  suit  can  be  maintained.  Such  an  arrange- 
ment may  be  evidenced  either  by  direct  proof,  or  by  usage  from  which  its  existence 
may  be  presumed,  and  is  perfectly  consistent  with  the  continuance  of  the  original 
lease  of  the  entire  tenure.  But  an  arrangement  of  this  nature  will  not  enable  one 
<H>-8harer  to  sue  the  tenant  for  a  kabuliyat,  for  a  oo-sharer  who  obtains  a  kabuliyat  is 
bound,  at  the  request  of  the  tenant,  to  give  him  a  pottaupon  the  same  terms,  and  the 
grant  and  acceptance  of  a  binding  lease  of  any  separate  (Share  cannot  co-exist  con- 
temporaneously with  the  original  lease  of  the  entire  tenure.  The  cancellation  and 
determination  of  the  original  lease  ought  not  to  be  presumed  from  the  mere  fact 
of  a  separate  payment  of  rent  to  one  or  more  of  the  oo-shareis — Guni  Mahomed 
T.  Moron,  and  Dorga  Prasad  Myti  ▼.  Joy  Narain  Hazrdh  (F.  B.)  I.  L.  R.»  4  Cal., 
96  ;  F.  B.,  2  C.  L.  R.,  370.  For  a  full  judgment  in  this  case  vide  pp.  73-74  notes 
mider  section  7. 

This  decision  is  not  applicable  where  the  butwara  proceedings  did  effect  such  a 
complete  change  in  the  nature  of  the  original  tenure  as  to  create  three  new  tenancies 
in  the  place  of  the  old  oii<Q^8arut  Sundari  Debia  r.  Anund  Mohan  Surma  OhuUuk 
ea»d  others^  I.  L.  B.,  5  Cal.,  273. 

A  suit  by  one  of  several  co-sharers  for  enhancement  of  the  rent  of  his  own 
4Bhare  will  not  lie,  although  he  may  have  been  in  the  habit  of  recovering  the  rents 
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of  his  own  sbiire  separatdy  and  bate  joined  bis  co^hardrs  as  defendants-— S^rtf^ 
Chnnderjtoy  v.  Kali  Das  Dey,  6  0.  L.  K.,  545  ;  I.  L.  R.,  5  Cal.,  574  ;  Rajendra 
Narain  Biswas  T.  Mohendra  Lai  Mittt^  and  others,  8  0.  L.  B.,  21.  In  a  suit  for 
enhancement  bj  one  co-sharer,  to  which  the  other  co-sharer  was  made  a  party,  held 
that  one  sharer  is  not  competent  to  issne  a  proper  notice  of  enhancement  withont 
the  consent  of  the  other  co-sharers  previously  obtained,  though  the  rent  had  been 
paid  to  each  co-sharer  separately.  Under  the  ruling  of  the  Pull  Bench,  in  the  case 
of  Qani  Mahomed  v.  Mot  an,  I.  L.  R.,  4  Oal.,  96,  he  must  first  establish  his  right 
to  a  separate  contract  to  recover  his  rent  separately  on  his  individual  share — Kaihee 
Kishore  Roy  Ghoiodry  v.  Alip  Mundle,  I.  L.  R.,  6  Cal,  149  ;  7  0.  L.  R  ,  107. 

A  suit  for  arrears  of  rent  at  an  enhanced  rate  brought  by  all  the  shareholders 
fi^U  lie,  notice  under  section  14  of  Bengal  Act  VIII  of  1869  having  been 
issued  at  the  instance  of  some  of  the  persons  entitled  to  the  rent — Qhunni  Sing  v» 
Heera  Mahaton  (F.B.)  I.  L.  R.  7  Cal,  633  {per  Garth,  C. J.,  Pontifex  and  Mitter,  J. J., 
Morris  and  McDoneil,  J.J.,  dissenting)  ;  9  C.  L.  R.,  37. 

Even  if  a  single  shareholder  can  raise  the  rent  of  a  joint  tenant  without  the 
consent  of  his  coparcener,  he  can  only  do  so  in  a  suit  to  which  all  the  16  annas  pro- 
prietors must  be  made  parties^ G(7paZ  and  another  v.  Macnaghten^  I.  L,  R.,  7 
Gal.,  751. 

Two  co-sharers,  joint  owners  of  a  zemindar!,  causes  their  shares  to  be  separately 
registered  in  the  Collector's  office  under  section  10,  Act  XI  of  1859.  Subsequently 
one  of  the  co-sharers  sued  certain  persons  (who  held  raiyati  tenures  in  the  co-sharer*» 
zemindari)  for  enhancement  of  rent  without  making  the  other  co-sharers  party. 
Held  that  no  such  suit  would  lie — Jogendra  Ghunder  Qhose  v.  Upen  Chunder 
Chattapadhya,  and  Hurish  Ghunder  ChaUapadhya  and  others,  I.  L.  R.,  3  Cal.,  353  ^ 
10  C.  L.  R.,  831. 

Cf  the  holing  of  an  occupancy  raiyat. — F»^  the  definition  of  the  word  *  holding* 
(clause  9,   section   3).     Molding  is   a  parcel   of  land  held 

The  general  interpre-     by   a  raiyat,  and  a  raiyat  is  one  who  has  acquired  a  right  to 
tation  of  the  section,  hold  land  for  the  purpose   of  cultivation  (section   5).     This 

It  applies  only  to  raU  gection  will  not  therefore  apparently  apply  to  land  which  has 
U^.  '^''  *'*''  been  let  01*  lease  for  the  erection  of  a  school  or  church— 
Rani  Shurnomyi  v.  Blumhardt,  9  W.  R.,  552.  Nor  to  land 
situated  in  a  town  or  used  for  building  purposes,  and  not  for  agricultural  or  horti- 
cultural purposes — Madan  Mohan  Biswas  v.  Statkart,  9  B.  L.  R.,  97  ;  17  W.  R., 
44i  ;  Rani  Durga  Sundari  Dasi  v.  Bibi  Omdatunnesa,  9  B.  L,  ii,  101 ;  17  W.  R., 
151 ;  18  W.  R.,  235,  P.  B.  ;  Brojo  Nath  Kundu  Chowdry  v.  Lowther,  9  B.  L.  R., 
121  ;  17  W.  R.,  183  ;  Kali  Mohan  Chatterjiy,  Kalee  Eristo  Roy,  11  W.  R ,  183  ; 
Kalee,  Eiahen  Biswas  v.  Srimati  Janoki,  8  W.  R.,  250  ;  Maharajah  Suthes  Chunder 
Deb  Bahadur  v.   Huri  Mohan  Banerji,   1-  Hay,   275.     Vide  notes  under  section 

»  J    ji    ^  20.     Bastoo  land,   however,   upon   which  the  raiyat's  house 

Ba»tooandvdbastoo.      ^   g^^^^   ^^^    ^^^    ^^jj    ^j^j^.^    ^^^   definition  of  land  for 

building  purposes,  and  is  consequently  liable  to  enhancement  under  this 
section — Naimuddi  Jowardar  y,  Scott  Moncrieff,  3  B.  L.  R.,  A.  C,  283;  12 
W.  R.,  140.  In  delivering  his  judgment  in  this  case,  Macpherson,  J.,  observed  : 
*^  It  is  true  that  some  kinds  of  bastoo  lands  cannot  be  enhanced  under  Act  X  of 
1859,  or  Act  VIII  of  1869  (B.C.),  e.g.,  land  in  a  town  on  which  a  house  is 
built.  But  it  is  equally  true  that  some  kinds  of  bastoo  lands  are  liable  to  enhance- 
ment, and  4^1  come  under  the  provisions  of  the  Rent  Law,  eg,,  land  on  which  stands 
the  house  of  a  raiyat  who  is  engaged  in  cultivating  the  surrounding  lands.  The 
case  of  a  raiyat  building  a  group  of  a  few  huts  upon  a  small  piece  of  ground,  used 
by  him  as  his  residence  and  cowshed,  &c.,  and  keeping  a  portion  of  lands  as  oothan 
(tM)urtyard  of  his  house)  is  quite  different  from  the  case  of  an  indigo  or  silk  manu- 
fikOtorer,  who  may  have  erected  a  large  number  of   buildings  scattered  over  a  largo 
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irea  of  grotmcl.  In  tlie  former  case  the  whole  of  the  raiyats'  residence  vith  ooihan  is 
i^s8es8ed  at  baiioo  rates  ;  but  in  the  latter  case  only  those  blocks  of  land  npq^  which 
different  parts  of  factories,  snch  as  yats  and  other  buildinfrs  are  sitnated,  are  assessable 
»t  basioo  rates — Premehand  Ohowdry  v.  Brown,  6  W.  R.,  Act  X,  92.  Vide 
sab-danse  (/)  of  clause  (2)  of  section  76,  and  also  clause  (1)  of  section  77.  Where 
a  lease  was  granted  for  building  purposes  by  a  person  with  a  limited  interest  in  the 
estate,  or  a  life  tenant,  the  lessee  is  not  thereby  relieved  from  enhancement  claimed 
by  a  party  succeeding  to  the  life  tenant — Joggei/tur  Boutoubi  y,  Rqiendra  QanguUf 
5  W.  B.,  Act  X,  34.  The  rent  of  ajul^ur  is  not  liable  to  enhancement  under 
this  section,  as  no  right  of  occupancy  can  be  acquired  in  julkurg  and  tanks  (vide 
notes  under  section  20).  The  Rent  Law  does  not  entitle  a  lessor  to  enhance  the 
rent  payable  from  a  lessee  on  account  of  a  right  leased  to  the  latter  to  collect  lac 
insects  from  trees  growing  in  former's  land — Gopal  Sing  JUoorah  ▼•  Sam  Kuri 
_  .  Paharin,  23  W.  R.,  458.     ISo  suit  for  kabuUyat  or  turkhui 

Botise^rent.  ^,j  jj^  ^^^^^   ^^   yjjj   ^^    ^g^g    (B  C  )  in  the  case  of  a 

house  situated  in  a  town,  but  the  lessee  of  a  share  of  a  house  has  a  right  to  raise 
the  rent  of  such  share  after  due  notice,  and  to  eject  the  tenant  if  he  refuses  to  pay  the 
higher  rent.  "  The  suit  as  it  has  been  brought, "  observed  Macpherson,  J.,  "  is 
in  the  nature  of  a  suit  for  kahuliyat — the  plaintiff  requiring  the  defendant  to  execute 
a  turkhui  as  regards  two-thirds  of  the  house.  But  the  house  beinp:  in  the  town  of 
Gya,  the  provisions  of  Act  VIII  of  1869  (B.C.^  do  not  apply  to  the  case, 
and  no  suit  for  kahulyiai  or  surkhut  will  lie.  The  best  course  for  the  plaintiff 
will  be  to  serve  a  fresh  and  distinct  notice  on  the  defendant/  that  from  a  date  named 
rent  will  be  payable  by  him  at  a  certain  increased  rate,  and  that  if  he  fails  to  pay 
at  that  rate  he  must  quit  the  premises — Bamlal  v.  Chummon  Qkuttuk  and  oiherSf 
24  W.  R.,  271. 

Plaintiff  having  served  notice  of  enhancement  in  terms  of  section  14  of  th^ 
Rent  Act  VIII  of  1869  (B.C.),  of  certain  lands  held  by  defendants  on  which 
reservoirs  and  buildings,  for  the  purposes  of  silk  filature,  had  been  constructed, 
|>rought  a  suit  for  such  enhancement  under  Act  VIII  of  1859.  The  lower  Court 
dismissed  the  suit,  in  spite  of  a  statement  in  the  plaint  that  the  suit  was  brought 
under  the  latter  Act  on  the  ground  that  the  rent  ef  the  tenure  was  not  enhanceable 
under  the  Rent  Law.  Held,  that  the  lower  Court  ought  not  to  have  refused  to 
decide  the  suit  in  the  form  in  which  it  was  brought,  but  ought  to  have  inquired  as 
to  the  nature  of  the  tenancy,  whether  it  was  held  at  a  fixed  rate  or  not.  Held 
further  that,  although  the  suit  was  brought  under  the  general  law  of  procedure,  the 
notice  was  not  vitiated  by  the  fact  that  the  reasons  assigned  for  the  enhancement 
were  reasons  taken  from  the  Rent  Law  applicable  to  the  case  of  raiyats  possessing 
rights  of  occupancy — Kumar  Paresh  Narain  Boy  v.  Bohert  Wateon  Sf  Co.,  3 
C.  L.  R.,  543,  In  re  The  Oolleetor  of  A/onyhyrv.  Hakim  Madur  Bux,  25  W.  R., 
136,  it  was  laid  down  that  the  mere  fact  that  a  building  h^s  been  erected  on  a  piece 
of  land  with  the  consent  of  the  proprietor,  does  not  give  the  occupant  a  right  to  hold 
.the  land  perpetually  at  the  same  rate.  So  tit  re  Banee  Durga  Sundari  Dasi  Bihi  v. 
Bihi  dmdufunnisa,  18  W.  R.,  235,  it  was  held  that  the  erection  of  a  building 
Upon  the  land  with  the  consent  of  the  landlord  does  not  give  to  the  occupant  » 
right  to  hold  the  land  perpetually  at  the  same  rent. 

A  suit  for  enhancement  of  rent,  in  pursuance  of  a  notice  to  pay  the  enhanced 
rent  or  quit  the  land  within  three  months,  cannot  be  maintained  where  the  land  in 
question  was  originally  let  by  the  ancestor  of  the  defendants  for  building  purposes 
— Fumo  Chunder  Roy  and  others  v.  Sadat  AH  and  another,  2  C.  L.  R.,  31. 

When  the  Collector  has  issued  due  notice  of  enhancement,  under  section  14 
^f  Regulation  VII  of  1822,  of  the  jumma  of  lands  situate  in  town  and  subject 
ifi  ikii  r€;g^lationy  and  on  failure  by  the  ^nant  to  accept  a  settlem^t  at  tho 
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l^yisedrate  an  action  in  ejectment  has  been  brouglit,  the  Civil  Court  has  n'ol 
power  te  consider  whether  the  new  rate  of  assessment  is  reasonable^  or  in  any 
way  to  interfere  with  the  amount  of  the  revised  jumma  as  fixed  bj  the  CoUectcr. 
Where  the  tenant  refuses  to  accept  a  revised  settlement  under  such  circnmstahoeSy 
he  is  to  be  entitled  to  a  reasonable  time  within  which  to  remove  a  house  standing 
upon  the  lands  in  question — Bam  Ohundra  Bera  v.  The  Oovernment,  6  O.  L.  B,, 
865. 

ffeld  at  money  rent — The  old  Act  did  not  characterise  the  nature  of  rent, 

me  seetUm  applies  *^^  section  18  of  Act  VIII  of  1869  (B.C.)  applied  both 
only  where  th«  holding  to  rent  reserved  in  money  as  well  as  rent  in  kind.  Both 
is  nugdi  or  held  at  money  the  old  and  new  section,  however,  use  the  words  '  enhancement^ 
^^^'  or  *  enhance,'  which  do  not  ordinarily  include  commutation  or 

variation  of  rent.  In  granting  an  enhancement  the  same  standard  ought  to  be 
used,  0.^.,  when   a  landlord  received  rent  in  kind  at  the  ratio  of    8,  he  might 

TKe   «.«.   uandari    8ue  under  section   18  of    Act  VIII   of    1869   (B.C.).  to 

ef  rent  should  be  used,      ^^^se  his  proportion  to  9  :  7,  or  when  he  received  rent  in 

money,   he  might  sue   for   a  higher  rent  in   money  ;  but 

the  wording  of    that  section  precluded  the  idea  that  a  landlord  receiving  rent  in 

kind  might  sue  under  that  section  to  convert  his  rent  to  the  prevailing  rent  in 

money,  or  that  a  landlord  receiving  rent  in  money  might 

In  conversion  of  rent  sue  under  it  to  convert  it  to  the  prevailing  bhaoli 
n  kind  into  money  rent  ^^^^  j^.  j^^  ^i^^^  however,  held  that  a  zemindar  may 
lOr   cece    versa  feasiole        •    ,  _j.         j.  "j     •       i_-   j     •  x  l  -j     • 

under  this  section.  ^^®  ^  convert  rents  paid    in    kind    into    rente    paid    in 

money  under  section  18  of  Act  VIII  of  1869.  This 
question  first  arose  in  the  case  of  Takuh  Hossein  x.  Sheik  Ohowdry  Wahid  Ali^ 
4.W.  R.,  ActX,  23.  The  two  Judges  (Bayley  and  E.  Jackson,  JJ.)  differed 
in  opinion,  and  the  case  was  laid  before  a  third  Judge  (Trevor,  J.)  He  held 
that  the  intention  of  the  laws  of  this  country  was  to  discourage  rent  in  kind, 
and  encourage  the  introduction  of  money  rent.  Hence,  when  the  landlord  sued 
to  convert  his  rent  in  kind  into  the  prevailing  money  rent,  the  Courts  of  Justice 
ought  to  encourage  such  a  suit.  This  decision  was  followed  in  Thdkur  Fersad 
and  other  a  v.  Navoah  Syud  Mahomed  Baker  ^  8  W.  R.,  170.  It  may  be  argued 
that  if  under  section  18  of  Act  VIII  of  1869  (B C),  a  conversion  from  rent 
in  kind  into  money-rent  was  feasible,  why  should  not  the  contrary  case,  «.y.,  the 
feasibility  of  the  conversion  of  a  money  rent  into  the  prevailing  hhaoli  rent, 
hold  good  7  To  this  the  answer  is  that  the  decision  of  Trevor,  J.,  does  not 
proceed  upon  the  construction  of  section  18,  but  upon  what  he  considers  to 
be  the  policy  of  law.  A  conversion  of  a  money  rent  into  rent  in  kind  is 
a  retrograde  step,  and  is  against  the  policy  of  law.  It  is  doubtful  if  the 
decisions  cited  above  are  correct.  At  any  rate,  they  have  been  overruled  by  the 
present  section  of  the  new^Act.  This  section  seems  to  have  been  based  upon  Justice 
Campbell*s  interpretation  of  the  law. 

"  At  the  time  of  the  passing  of  Act  X  of  1859,"  observed  Campbell,  J.,  **  the 
state  of  things  was  this.  The  tenures  and  rents  of  the  raiyats  were  still  for  the  most 
part  regulated  by  the  old  customs  of  former  times.  But  two  things  especially  required 
legal  definition.  First,  there  was  doubt  as  to  the  mode  of  prescription  by  whieh 
a  khudkasht  or  occupancy  tenure  was  acquired,  *  *  *  Second,  there  was  an  entiie 
want  of  any  regulated  and  defined  legal  mode  of  enhancing  the  customary  monay 
rates.  Sections  5,  13  and  17  declared  the  right  of  the  zemindar  to  enhance  the  rents 
of  all  tenures  which  had  either  submitted  to  enhancement  since  the  permanent 
settlement  or  had  been  created  without  specific  stipulation  since  that  period  ,^  provided 
it  was  proved  that  the  former  rent  was  not  fair  and  equitable,  and  that  the  grounds 
of  enhancement  should  be  confined  to  certain  particuhu:  grounds  specified  in  aectioa 
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17.  Al  first  it  appears  to  bare  been  intended  to  confine  these  grounds  to  two,  in 
accordance  with  the  letter  of  the  old  retrnlations,  viz: —  • 

(1.)  That  the  rent  paid  bj  any  raijat  was  below  the  prevailing  rate  paid  bjthe 
aame  class  of  raijats  in  the  places  adjacent ;  and 

(2.)     That  the  raijat  had  more  land  than  he  paid  for. 

Bat  before  the  Bill  finally  passed,  a  third  very  equitable  ^nnd  of  enhance* 
ment  was  added,  i^ring  the  zemindar  the  right  to  claim  an  increased  rent  in 
eoQseqoence  of  the  increased  value  of  the  produce — an  increase  which  both  the  old 
eostom  of  division  of  produce  would  have  given  him,  and  the  subsequent  practice  had 
in  fact  without  express  provision  of  law  more  or  less  given  him.  Enhancement 
might  henceforth  be  awarded  on  the  specific  ground  that  '  the  value  of  the  pro* 
duce  or  productive  powers  of  the  land"  have  been  increased  otherwise  than  by  the 
agency  and  at  the  expense  of  the  raiyat.*  This  was  a  new  provision  in  favor  of 
the  zemindar." 

^  From  this  extract  it  will  be  observed  that  Mr.  Justice  Campbell  looked  upon 
section  17  as  applying  to  money  rents  only.  The  new  section  is  very  clear.  It 
applies  only  to  nugdijoUi^  or  money  rent  holdings,  and  the  prevailing  rate  must  also 
be  a  money  rate ;  otherwise  the  object  of  section  40  which  should  be  read  with  it 
will  be  frustrated.  The  new  Act  uses  both  the  words  enhancement  and  commutation^ 
auction  30  referring  to  the  former,  and  section  40  to  the  latter.  There  are  now  no 
rules  for  the  enhancement  of  the  existing  proportion  of  grain  rent  into  a  higher  pro- 
portion. Section  40  shows  that  the  policy ,of  law  is  to  give  facility  of  commutin^^ 
rent  in  kind  to  money  rent.  That  object  would  be  frustrated  if  the  prevailing  rate  in 
fliection  30  can  be  rent  in  kind.  The  word  enhanoemetU  presupposes  the  same 
standard  of  rent. 

Bjf  an  oceupancjf  rai^ai.^^The  Act  defines  ''  a  settled  raiyat "  (section   20), 
S%U  ieotion  applies    and  an  occupancy  right  (section  21),  but  it  does  not  define  ' 
only  to  oocupanoff  rai*    an  occupancy  raiyat.     But  the  settled  raiyat  is  an  occupancy 
y*^  raiyat  under  sub-clause  (h)  of  clause  (3),  section  4.     Com- 

paring sections  20  and  21  with  this  sub-clause,  it  seems  that  a  settled  raiyat  is  a 
cpnvertible  term  with  an  occupancy  raiyat.  This  section  ( section  30 )  applie9 
only  to  occupancy  raiyats;  it  does  not  apply  to.talukdars  or  holders  of  intermediate 
tenures — Rwronath  Bajf  v.  Bindubasini  Debia,  3  W.  R.,  Act  X,  26  ;  Nava  Kithore 
Bo9e  V.  Bandid  Sircar^  8  W,  R.,  312  ;  Jfanioty  v.  Ju^gtU  Chunder  Dutt^ 
9  W.  R^  379  ;  Buduruniita  Chowdrain  v.  Ohmdra  Kumar  Dutty  10  W.  R.,  454. 
Nor  will  it  apparently  apply  to  a  raiyat  without  a  right  of  occupancy — Chundra 
Kumar  Banetji  v.   Azeemuddin,   14   W.   R.,  100.     A  tenant's  right  of  occupancy 

Notice  or  suit  /or  mf  is  implied  in  a  suit  for  enhancement— 1  W.  R.,  86  (3  R.  J. 
hancometU  implUs  an  P.  J.  186.)  Bj  serving  a  notice  on  defendant  under  the 
oeeupanoy  right.  terms  of  section  17,  Act  X  of  1859,  plaintiff  was  held  to  have 

treated  defendant  as  a  raiyat  having  a  right  of  occupaflcy  and  to  be  debarred 
from  suing  him  for  enhancement  of  rent  as  an  under-tenant  or  middleman — 
Chunder  Nath  Qhoee  v.  Shotooram  Majumdar  and  othere,  12  W.  R.,  343.  ''  I 
should  not,"  says  Markby,  J.,  in  another  case,  *'  venture  to  express  a  final  opinion. 
It  does,  however,  appear  to  me  that  where  a  zemindar  comes  in  and  gives  a  notice  of 
enhancement  to  a  tenant  on  the  first  of  the  grounds  stated  in  section  17,  Act  X  of 
1859,  he  does  treat  him  as  a  raiyat  having  a  right  of  occupancy" — Thakoor  Dutt 
A^y  and  otheri  v«  Qopal  Sing  andothers^  14  W.  R.,  4. 

InztUute  a  zuU  to  enhance  r^a^.— This  section  should  be  read  with  section   154 
of  the  Act.     The  repeal  of  the  provisions  about  the  notice  of 

' ^t^f^'^L!^  onhaneo-  enhancement  and  the  wordings  of  the  present  section  giving 
mmojrentneoessary.  ^  ^^^^  to  mstitute  a  suit  to  enhance  rent  with  section  154, 
efidendy  imply  that  potica  dl  enhanqement  #iU  not  now  be  necessary. 
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"  We  have  dispensed  with  the  notice  o!  enhancement  which  is  required  by  the 
present  law,  and  which  was  also  required  by  the  old  Regulation  in  force  before  1859. 
Such  a  large  percentage  of  enhancement  cases  hare  failed,  because  it  was  not  found 
that  the  notice  had  been  served,  or  because  the  notice  was  defective  in  form,  that  it  has 
appeared  to  us  highly  expedient  to  do  away  with  a  detail,  the  practical  result  of 
which  has  been  to  delay  and  impede  a  decision  of  the  real  question  at  issue  between 
the  parties.  We  have  accordingly  made  the  institution  of  the  enhancement  suit  to 
be  notice  to  the  tenant.  Under  the  existing  law  the  enhancement  notice  must  be 
served,  in  districts  or  parts  of  districts  where  the  Pasli  year  prevails  in  or  before 
the  month  of  Jyte,  and  in  districts  or  parts  of  districts  where  the  Bengalee  year  pre- 
vails in  or  before  tiie  month  of  Pons.  The  very  proper  and  reasonable  object  of 
this  is,  that  the  raiyat  may  know  the  fact  of  increased  rent  being  claimed  in  such 
time  as  will  enable  him  to  relinquish  the  land  before  the  end  of  the  agricultural  year, 
if  he  is  unwilling  to  hold  it  at  an  increased  rent.  If  the  notice  is  not  served  in  or 
before  the  month  of  Jyte  or  Pons,  it  will  not  affect  the  rent  of  the  following  year. 
We  have  effected  the  same  object  by  requiring  the  plaint,  in  order  to  affect  the  rent 
of  the  following  year,  to  be  presented  in  districts  in  which  the  Fasli  or  Umli  year 
prevails,  in  or  before  the  month  of  Bysakh,  and  in  districts  in  which  the  Bengalee 
year  prevails,  in  or  before  the  month  of  Aghan,  «.e.,  one  month  earlier  than  the  time 
for  service  of  the  present  notice.  This  will  enable  the  summons  in  the  suit  to  be 
served  at  or  before  the  time  at  which  the  notice  is  now  served,  and  the  tenant  will 
therefore  have  an  equal  facility  to  relinquish  the  land  before  the  close  of  the 
agricultural  year  if  he  im  unwilling  to  continue  to  hold  it  at  an  increased  rent  (sec- 
tion 96  of  the  Draft  Bill)" — Report  of  the  Beni  Oommmion,  dated  the  I9th  June 
1880. 

Section  96  of  the  Rent  Commission  Bill  has  been  revised  and  modified  to 
section  154  of  the  Act.  So  also  it  was  held  under  the  old  law  that  a  judgment 
"passed  against  a  raiyat  in  n  contested  suit  operates  as  a  notice  of  enhancement  to 
him  taking  effect  from  the  commencement  of  the  year  following  that  in  which  the* 
decree  was  passed — Modhmudan  Koondoo  v.  Qopee  Kiihen  GoiaiUj  6  W.  H., 
(Act  X)  81;  Ramnath  Dutt  v.  Joikishen  Mookerji,  11  W.  R.,  8  ;  see  also 
Ramjeebun  Bote  v.  Tripoora  Dan^  Marsh,  896  ;  Watuon  ^  Co ,  v.  Nilkanto 
iSir^flr,  10  W.  R.,  331.  But  a  decree  passed  before  the  enactment  of  Act  X  of 
1859  cannot  do  away  with  the  necessity  of  a  notice  of  enhancement — Kaleechunder 
Chowdrtj  V.  Ratan  Qopal  Bhaduri,  11  W.  R.,  571 ;  Bodh  Narain  Sing  v.  Rungolal 
JUundur,  7  W.  R.,  190.  The  question  of  the  necessity  for  a  notice  of  enhancement 
of  rent  will,  however,  be  still  a  question  of  some  difficulty.  True,  section  18  of  Act 
X  of  1859  and  section  14  of  Act  VIII  of  1869  (B.C.)  are  now  repealed.  Still 
before  a  suit  of  enhancement  is  instituted  against  a  tenant,  is  he  not  equitably  entitled 
to  a  notice  or  demand.  What  will  be  the  cause  of  action  of  enhancement  against  him  T 
'  The  tenant  might  still  say  to  the  landlord,  '^  you  have  no  cause  of  action  against  me  ; 
had  you  given  me  a  notice  demanding  the  rent  you  now  seek,  I  would  have  consented 
to  it."  I  advance  this  point  with  diffidence  simply  as  an  arguable  point.  It  should  be 
observed,  however,  that  even  if  equitably  a  notice  be  now  necessary,  it  will  be  a  simple 
notice,  not  surrounded  by  the  technicalities  of  the  old  law.  The  provision  about 
notice  was  first  introduced  by  section  9  of  Regulation  V  of  1812.  It  was  then  re- 
enacted  in  section  13  of  ActX  of  1859  and  section  14  of  Act  VIII  of  1869  (B.C.) 
which  now  stand  repealed.     Section  18  of  Act  X  of  1859,  ran  thus  : 

"  No  under-tenant  or  raiyat,  who  holds  or  cultivates  land  without  a  written 
engagement, — or  under  a  written  engagement  not  specifying  the  period  of  such 
engagement, — or  whose  engagement  has  expired,  or  has  become  cancelled,  in  con- 
sequence of  the  sale  for  arrears  of  revenue  of  the  tenure  or  estate  in  which  the 
land  held  or  cultivated  by  him  is  situate,  and  has  not  been  renewed, — shall  be  liable 
to  pay  any  higher  rent  for  such  land  than  the  rent  payable  for  the  previous  year^  unless 
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m  written  notice  shall  Bare  been  served  on  snch  nnder-tenant  or  raiyat,  in  or  before  tbe 
month  of  Cheyt  specifying  the  rent  to  which  he  will  be  subject  for  the  ensuing  y«ar,  and 
ground  on  which  an  enhancement  of  rent  is  claimed.  Such  notice  shall  be  served 
hf  order  of  the  Collector,  on  the  application,  (which  may  be  on  plain  paper),  of  the 
person  to  whom  the  rent  is  payable,  and  shall,  if  practicable,  be  served  personally 
on  the  under-tenant  or  raiyat.  If,  for  any  reason,  the  notice  cannot  be  served 
personally  upon  the  under-tenant  or  raiyat,  it  shall  be  affixed  at  his  usual  place  of 
i6sidenoe,  or,  if  he  have  no  such  place  of  residence,  in  the  district  in  which  the  land 
is  situate;  the  mode  of  service  of  such  notice  shall  be  by  affixing  it  at  the  mat 
kaehakri  of  such  land,  or  other  conspicuous  place  thereon,  or  at  the  village  Chowri  or 
Ohowpal,  or  at  some  other  conspicuous  place  in  the  village  in  which  the  land  is 
situate.'*  Section  14  of  Act  VIII  of  1869  (B.C.)  is  also  the  same,  but  it  substitutes 
**  in  districts  or  parts  of  districts  where  the  Fusli  year  prevails  in  or  before  the  month 
«f  Jyte  and  in  districts  or  parts  of  districts  where  the  Bengalee  year  prevails  in  or 
before  the  month  of  Pons"  in  place  of  the  corresponding  provision. 

The  case  law  on  notice  may  be  discussed  under  the  following  heads  : 
Notice  necessary  before  all  uuitt  for  enhancement. — Section  13,  Act  X  of 
1859  is  applicable  to  all  raiyats  whether  they  have  a  right  of  occupancy  or  not — 
Bakranath  Mundle  v.  Binodram  Sen,  1  B.  L.  R.,  F.  B.,  25  ;  10  W.  R.,  F.  B.,  33. 
In  all  cases  a  notice  must  be  served  previous  to  bringing  a  suit  for  enhancement — 
Akhoy  Sankar  Ohukravarti  v.  Bajak  Indra  Bhuean  Deb  Boy,  A.  B.  L.  R.,  F.  B.,  58  ; 
12  W.  R.,  F.  B.,  27  ;  Sobha  Mahtoon  v.  Pabaroo,  2  All.,  810  ;  Thakrain  Mahtab 
Keer  v.  Buldeib  Sing,  4  All.,  58 ;  D'SiUa  v.  Raj  Koomar  Dutt,  16  W.  R.,  153. 
It  has  lately  been  held  by  Phear,  J.,  that  a  landlord  seeking  to  obtain  an  enhanced 
rate  of  rent  on  account  of  any  jote  held  by  a  tenant  without  a  right  of  occupancy 
has  no  right  to  obtain  a  judicial  assessment  upon  the  footing  of  a  notice  under  this 
flection.  His  right  in  accordance  with  section  8  is  to  make  his  own  terms  with  the 
tenant^  or  to  turn  him  out  of  occupation.  This  he  can  do  by  serving  the  tenant 
with  A  reasonable  notice  to  quit,  unless  he  agrees  to  pay  the  rent  required  ;  and 
if  the  tenant  continues  in  occupation,  he  must  be  taken  to  have  agreed  by 
implication  to  pay  that  rent — Janoo  Mundur  v.  Brijo  Sing,  22  W.  R.,  548.  In  the 
^ase  of  non-agricultural  holdings,  landlords  and  tenants  cannot  be  compelled 
to  enter  into  a  contract  against  their  inclination,  nor  can  a  tenant  who  holds 
at  an  inadequate  rate,  and  who  has  no  right  to  hold  at  a  fixed  rate,  be 
compelled  by  proceedings  in  the  Civil  Court  to  pay  a  higher  rate  of  rent— 
Eani  Lalan  Mani  v.  Baja  Ajudh/a  Ram  Khan,  25  W.  R.,  61. 

IHotiee  in  what  cases  necessary  or  not, — Previous  service  of  notice  is  not 
necessary  in  a  ease  in  which  there  is  an  express  written  agreement  between  the 
parties  for  the  payment  of  rent  at  a  specified  rate  from  a  specified  point  of 
Hm^^Bhffrub  (plunder  Majwndar  v.  Hurro  Frosono  Bhattacharya,  17  W.  R., 
258.  Where  a  decree  of  1848  gave  the  plaintiff  the^  right  to  assess  and 
nceive  the  rents  fc^;  each  year  according  to  the  assessment  made  for  that  parti- 
cular year,  notice  was  held  not  necessary  when  the  rent  found  assessable  for 
tiie  years  for  which  the  rent  was  claimed  varied  from  what  was  found  assess- 
able in  1848 — Saleebunnesa  Khatun  v.  Mohesh  Ohunder  Roy,  17  W.  R.,  452. 
l^or  is  any  necessary  in  a  suit  for  arrears  of  rent  at  a  rate  fixed  by  arbitration 
where  the  parties  had  agreed  to  submit  their  claims  to  arbitrators — Mudhoo 
Manjhee  v.  Raja  Nilmony  Sing,  18  W.  R.,  583.  A  notice  of  enhancement  ao- 
anrding  to  the  rate  mentioned  in  an  agreement,  is  necessary  as  to  lands  found 
IB  excess  on  measurement  where  no  term  is  specified  in  the  written  agreement 
"^Raja  Baroda  Kant  Roy  Bahadur  v.  Shib  Shunkaree  Dassi,  4  W.  R.,  Act  X, 
Sd.  A  suit  for  arrears  of  rent  of  a  quantity  of  land  alleged  to  have  been  held 
\Ff  the  defendant  over  and  above  the  quantity  covered  by  his  potta,  is  in  substance 
•^stut  for  rent  at  an  enhanced  rate  requiring  the  issue  of  a  notice  under  this' 

Digitized  by  L^OOQIC 


156  !rHE  RENT  LAW  OF  BENOAI,.  [SBC.  iPHfi^ 

seciion^Thshni  BeUar  r.  Sam  KUken  Zal^  15  W.  R.,71.    Wheie  a  UmdlMd 
sues  for  rents  on  account  o!  land  found  to  be  in  defendants'  possession  in  excess 
of  the*  quantity  mentioned  in  the  kabulijat,  which  provides  that  if  on  measurement 
the  actual  area  is  found  to  be  in  excess  of  that  mentioned  therein,  the  raiyat  wiU 
pay  f'or  the  whole  land  at  the  rate  specified,  he  is  not  required  to  issue  a  notice  under 
this  section,  for  the  raiyat  is  not  holding  or  cultivating  land  without  a  written  engage^ 
ment  or  under  a  written  engagement  not  specifying  any  period — Bum  Narain  Lai  v. 
Qumheer  8ing^  19  W.  R.,  108.   The  necessity  of  serving  notice  of  enhancement  does 
not  cease,  because  the  defendant  pays  a  higher  rent  for  the  moiety  of  the  defendants' 
tenure  to  a  person  other  than  the  plaintiff — Shaik  Neamut  Ali  v*  8haik  Jbdoolf2 
Hay,  443.    A  lease  from  generation  to  generation  gave  the  boundaries  of  the  liuiil 
leased,  estimated  the  area  thereof,  and  fixed  a  certain  rent  per  bigha.    It  contained  * 
condition  that  if  on  measurement  the  actual  quantity  of  land  should  turn  out  to  be 
either  more  or  less  than  the  estimated  area,  the  rent  should  be    ineieaaed  or 
decreased  in  proportion  at  the  same  rate  per  bigha.     In  a  suit  for  enhancement 
of  rent  on  the  ground  that  the  land  leased  contained  more  than  the  estimated 
number  of  bighas,  the  lease '  being  one  which   did  not  specify  the  period  of  the 
engagement,  held  that  notice  of  enhancement  was  necessary  under  Bengid  Act  V  Hi 
of  1869,  section   14.     In   a  previous  suit  the  present  plaintiff  had  sued  the  defen- 
dant for  the  amount  of    rent  originally  fixed  in  the  lease,   and  the  defendant 
claimed  in  that  suit  to  have  the  rent  reduced  in  accordance  with  the  terms  of  the 
lease,  and   a  measurement   was  thereupon  made,    which  showed  that  the  quantitf 
of  land  held  by  the  defendant  was  in  excess  of  that  named  in  the  lease  :  that  suit 
was  decided  in  favor  of  the  plaintiff  for  the  rent  daimed.     Heldy  that  the  measure- 
ment adopted  by  the  Court  in  the  former  suit  was  not,  as  regards  the  amount  of 
the  excess  binding  upon  the  defendants,  and  that  even  if  it  were,  the  fact  of  such 
measurement  would  be  no  sufficient  notice  of  enhancement  to  the  defendant^ J^Arom 
JUundle  v.  ffuUodhur  Pal,  I.  L.  R.,  3  Cal.,  271.    Defendant  held  29  bighas  and  83 
l)ighas  of  land  ;  the  former  admittedly  as  tenants  to  the  plaintiffs,  the  latter  ihey 
claimed  to  hold  rent-free.     Plaintiffs  brought  a  suit  for  arrears  of  rent  on  the  29 
bighas  and  the  83  bighas  pursuant  to  a  notice  of  enhancmnent,  service  of  which  they 
failed  to  prove,  and  the  suit  was  dismissed  on  that  ^rronnd.  In  special  i^peal  plaintiffs 
contended  that  the  suit  was  for  assessment  and  not  for  enhancement,  and  that  no  notice 
was  necessaiy.  Held  that  having  (as  by  the  Rent  Law  they  were  entitled  to  do)  treated 
the  suit  originally  as  one  for  enhancement,  it  was  too  late  to  shift  ground  in  special 
appeal — Rash  Bihari     Mukfrji  and  others  v.    Khet^a  Naih  Roy    and  others^  1 
C.  L.  R.,  418i     Where  land  has  accreted  to  a  raiyat's  holding,  the  rent  paid  by  the 
raiyat  may  be  enhanced  in  respect  thereof  under  the  provisions  of   dause  3,  section 
18,  Bengal  Act  YIII  of  1869  ;  and  no  suit  for  rent  in  respect  of  such  aocreti<m  wiil 
lie  unless  a  proper  notice  of   enhancement  has  been  previously  ^ven — Brofen^ 
dra  Kumar  Bhoomik  v.  Woopendra  Narain  8ing  and  another^  I.   L.   R.,   8  Gal,, 
706  ;     Eamnidhi    Manfhi   v.    Parhutty    Pan,    L  L.    R4,    5  Gal.,  823 ;  Httr» 
iSundari  Dasi  v.  Gopee  Sundari  Dan,  10  G.  L.   R»,  539  ;    Shonusufy   Dan  and 
another    v.     Parhutfy     Dasi,    6    G.    L.    R.,     862;     10     W.   R.,   F.   B.,   8^. 
Where  a  tenant  contracts  to  pay  rent  at  a   certain  rate  for  any  such  land  as 
upon  measurement  may  be  found  to  be  in  excess  of   the  estimated  area,  it  is  not 
necessary  to  serve  him  with  notice  under  section   14  of  the  Rent  Act  before  itt^ 
stituting  a  suit  for  the  rent  of    any  additional  land,    nor  is   it  necessary  that  be 
should  be    present  at  the    measurement — Dwarha    Nath    v^    Bahuram    Lusim^ 
I.  L.  R.,  9  Gal.,  72. 

A  brought  a  resumption  suit  against  B,  which  was  decreed  in  his  favor. 
He  then  sued  for  a  kabuliy at  without  giving  B  any  notice  of  the  amount  of  rent 
for  which  he  desired  the  kabuliyat  to  be  given,  or  without  having  tendered  a  pottn 
•to  him.    Eeld  that  the  Gourt  was  not  competent  to  treat  the  suit  as  one  for 
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•nbattoeineiit,  liorto'gTT^  it  decree  for  a  kdbnliyat  at  a  rate  fix^  bjr  tliei  Convt 
iiself  ^  and  that  the  plaintiff's  suit  should  have  been  dismissed.  In  order  ta  saoceed 
in  a  suit  for  a  kabullyat  it  is  necessa^  that  the  landlord  shoidd  dtate  the  rate 
i)i  rent  whieh  he  wishes  the  tenant  to  gire  him — Demm  Mahomed  Atsur  aind 
9ih§t8  ▼.  FogoH  amd  another ^  2  C.  L.  R.,  8. 

Where  plaintiff  sues  for  a  kabcdijat,  and  the  Oonrt  thinks  that  he  is  not 
jontitled  to  a  kabnliyat  at  the  rate  claimed,  bnt  at  a  Iowot  rate,  no  presumption 
can  be  made  in  favor  of  his  having  been  willing  to  grant  a  potta  at  that  lowet 
late.  He  is  therefore  not  entitled  to  a  decree  for  a  kabnliyst  at  that  lower  rate; 
and  hk  suit  should  be  dismissed — Oa^n  Manjhi  v.  Gobinda  Ohunder  £ham\ 
1  C.  L.  R.,  241  ;  Qdam  Mithomed  v.  Jimut  AH  Chowdry,  10  W.  R.,  U  F»  B  ; 
eonira  Qopee  NM  Jana  v.  Jiioo  MoUak,  18  W.  R.,  272. 

Noiiee  what  to  tontain  and  how  to  he  drawn  ti/>.— ^Notice  must  state  the  grounds 
of  enhancement,  because  it  is  intended  that  the  tenant  be  aware  of  them.  Two  prin* 
ctples  were  laid  down  hj  Bahramaih  Mundle  v.  Bmodram  Sen,  1  B.  L.  R.,  F.  B*^ 
2& ;  10  W.  R.,  R  B.,  88,  »m.  .• 

If^.'^That  no  raijat,  whether  be  possesses  a  right  of  occupancy  (^  not,  is  liable 
to  pay  an  increased  rent^  unless  he  has  been  served  with  a  notice  of  enhancemeni 
nnc^  this  section. 

2nd, — That  the  grounds  of  enhancement  must  be  stated,  and  if  these  grounds 
are  disputed  by  the  ndyat,  the  Court  will  have  to  determine  whether  ihej  exist,  and 
Irheiber  they  are  such  as  to  justify  enhancement. 

So  far  then,  all  raiyats  are  upon  an  equal  footing,  but  there  is  this  difference 
between  an  oocupaney  and  non-oooupancy  raiyat  t  that  in  the  ease  of  the  former,  the 
grounds  of  enhancement  are  restricted  to  section  80,  whereas  other  grounds  may  be 
stated  in  the  case  of  a  non-occupancy  raiyat  (section  43)  ;  and  if  these  grounds  are 
disputed,  it  is  for  the  Court  to  determine  whetlwr  they  are  just  and  reasonable.  It 
18  therefore  very  necessary  that  the  grounds  of  enhancement  should  be  carefully 
stated  ;  and  in  the  case  of  non-occupancy  raiyat  that  they  should  agree  with  one  or 
ether  grounds  of  section  80.  Where  a  notice  of  enhancement  does  not  specify  the^ 
grounds  on  whieh  the  enhancement  is  claimed,  the  plaintiff's  suit  must  be  dismissed, 
for  the  service  of  a  defective  notice  is  tantamount  to  non-service— i^cwi  Ohundnr 
Chowdfy  V.  Hariek  Ohunder  Chowdry,  5  W.  R.  (Act  X),  14;  Symd  Socjawut  AU 
V.  Haree  Thdkur,  6  W.  R.,  Act  X,  44 ;  Boma  Nath  Dutt  v.  Joykiehen  Muherji, 
6  W.  R.,  Act  X,  80  ;  Lila  Sine  v.  BiH  Bmurnnneta,  8.  W.  R.,  271  ;  Baj  Kuhen 
Sof  V.  Fran  Eithen  Boy,  ^.  W.  R.,  Act  X,  89 ;  Pran  Huri  Dae  v.  Perbuii 
Oharan  Mozumdar,  18  W.  R.  227  ;  Lala  Roghubune  Sahai  v.  Asloo,  20  ^'.  R., 
2^4.  The  notice  must  be  dear  and  distinct,  and  w6rded  in  such  a  manner  that  the 
tenant  is  able  to  understand  the  grounds  on  which  the  enhancement  is  sought^ 
When  it  was  objected  that  the  notice  was  not  in  the  exact  words  of  clause  2,  section 
17  of  Act  X  of  1859  [section  80,  clause  (h),  (o),  and  {d)  oiiM%  Act}  it  was  held  ihn,t 
if  the  raiyat  knew  to  what  provision  in  the  law  of  enhancement  he  was  pleading, 
then  although  the  notice  was  noi  in  the  exact  words  of  the  law,  yet  it  was  sufficient 
because  the  object  of  the  notice,  via.,  that  the  raiyat  may  know  the  exact  ground  on 
which  the  enlumoement  is  sought  had  been  obtained— Boi/Aa  BuUub  Qhose  v.  Bihari 
IdU  Mukaji,  12  W.  R.,  586.  Again  Ainslie,  J.,  says  :  '<  Thei^  is  no  douht  that 
tile  great  strictness  with  which  cases  involving  questions  of  such  notices  were  dealt  with 
Itts  been  much  -relaxed  in  the  later  practice  of  this  Court,  and  it  has  been  held  in 
the  later  rulings  that  a  notice  is  good^  if  without  containing  the  exact  terqai  of  the 
law,  it  states  with  sufficient  precision  the  nature  of  the  claim,  the,  amount  asked  for 
and  the  grounds  on  which  the  enhancement  is  sought,  so  that  the  raiyat  served  with 
Notice  may  not  be  misled  and  can  clearly  comprehend  the  case  which  he  has  to 
mof^t^r^MeQweran  v.  Barkhoo  8ing^  18  W.  R.,  208.  The  plea  of  the  informality 
«f  a  notice  should  not  prevail,  where  the  raiyat  knew  exactly  the  nature  of  the' 
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^iemand  lie  had  to  meet  and  was  not  in  any  way  prejudiced  thereby— JTboma  Ckurun 
DuU  T.  firish  Chunder  Bose^  17  W.  R.,  39  ;  Qopemaih  Janna  v.  Jtetoo  Mollahf 
18  W.  R ,  272  ;  Audh  Bihari  Sing  y.  Dost  Mahomed,  22  W.  R.,  185.  The 
object  of  a  notice  of  enhancement  is  that  the  tenant  may  know  what  are  the 
grounds  on  which  his  landlord  seeks  to  enhance  his  rent,  so  that  he  may  have 
an  opportunity  of  coming  forward  to  contest  any  of  those  grounds.  Therefore 
where  a  raiyat  has  knoMm  perfectly  the  grounds  on  which  enhancement  is  claimed, 
the  mere  omission  of  the  words  '^  prevailing  rate,*'  ^'  same  class  of  raiyats,"  or 
*'  of  lands  of  similar  description  and  advantages,"  in  a  notice  of  enhancement 
oannot  operate  to  invalidate  the  notice — Tirthnwid  Thakur  v.  Mohun  Mtrndle, 
17  W.  R.^  279  ;  Byesunnesa  Begum  v.  Bydyanath  Shaha,  lb.  854. 

The  grounds  should  be  specified  in  the  notice. — In  notices  of  enhancement  it  is 
absolutely  necessary  that  in  the  statement  of  grounds  there  should  be  some  words  to 
show  that  it  is  the  intention  of  the  landlord  to  proceed  under  some  particular  clause 
or  clauses  of  section  18.  It  is  not  sufficient  to  leave  this  to  be  inferred  from  a  sche- 
dule appended  to  the  notice — Hoozul  Mender  v.  Fhoorak  Dutto  Kowar,  12  W.  .R., 
429.  A  notice  ought  to  inform  the  tenant  or  raiyat  of  the  grounds  on  which  the 
landlord  seeks  to  have  the  higher  rent,  and  not  merely  to  specify  all  the  grounds 
mentioned  in  the  rent  law,  of  which  some  apply  to  one  part  of  the  land  and  some  ta 
another,  so  that  it  is  impossible  for  the  raiyat  to  know  what  case  he  has  to  meet — 
Baneemadhub  Chowdry  v.  Taraprosunno  Base,  21  W.  R.,  85  ;  Shibnarain  Ohose  t, 
Akhilchunder  Mookerji,  22  W.  R.,  48j5  ;  Shibnarain  Dutt  v.  Ekramunnissa  Begum,  17 
W.  R.,  356^  In  the  former  case,  Couch,  C.J.  observed  :  ''  The  intention  of  notice  is 
that  the  under-tenant  or  raiyat  shall  be  informed  of  the  grounds  upon  which  the 
landlord  seeks  to  have  the  higher  rent.  This  is  not  satisfied  by  giving  a  notice 
specifying  all  the  grounds  of  enhancement  mentioned  in  the  Act^  some  of  whicb- 
may  apply  to  one  part  of  the  land,  and  some  to  another.  It  leaves  the  tenant  in 
uncertainty  as  to  the  grounds  upon  which  the  higher  rent  is  demanded.  It  does 
not  give  hint  the  information  which  we  think  it  was  intended  he  should  have.  In 
this  case  there  are  59  plots  of  land  containing  124  bighas.  It  is  impossible  to 
suppose  the  same  grounds  of  enhancement,  even  if  they  were  consistent,  would 
apply  to  every  plot.  One  part  may  be  subject  to  enhancement  on  one  ground  and 
another  part  on  another,  and  this  notice  does  not  enable  the  tenant  to  tell  what  it 
is  that  the  landlord  really  asserts  as  to  his  right  to  enhance."  That  a  tenant  is 
holding  at  a  rate  lower  than  the  surrounding  rates  is  not  a  sufficient  ground  to  be 
specified  in  a  notice  ;  the  words  surrounding  rates  are  not  tantamount  to  the  ground 
ol  enlxancement  mentioned  in  clause  1  of  section  18  (section  30a) — Boido  Hiath 
T.  Bamjop  Dey,  9  W.  R.,  292.  The  omission  of  the  words  '^  same  class  of 
wiyats"  m  a  notice  under  section  18  of  Act  VIII  of  1869  (B.C.),  even  if 
unintentional,  is  sufficient  to  invalidate  a  claim  for  enhancement — Mirxa  Sye^ 
foollah  Khan  v.  Chaya  Thakur,  18  W.  R.,  532  ;  Bamsuran  Singh  v.  Bhojan 
Dobe,  11  W.  R.,  515  ;  £alee  Nath  Chowdry  v.  Bumee  Bibi,  12  W.  R.,  506. 
Fuitf,  however,  |W  ccn/ra  Tirthnand  Thakur  v.  Mshun  Mundle,  17  W.  R.,  279, 
The  omission  of  the  words  "  same  class  of  raiyats"  may 
This  Act  has  suhsti-  be  overlooked  if  there  is  evidence  on  the  record  of  the 
tuted  oeoupancy  raiyat  rates  of  rent  payable  by  such  raiyats ;  but  if  there  is  no 
for  the  Maine  class    of    g^^h  evidence  the  suit  must  be  dismissed — Mathoora  Nath 

"^^I'^m^'meJ^^^^"^  ^-  -^'^^*  ^^9  ^,  18  W.  R.,  297.  The 
ooeupanoy  rixiyats.  ^o^ds     "equal     raiyats''     {^l)fj  fJrtfl)    in      a    notice     is 

sufficient  to  show  that  the  enhancement  is  sought  under 
ground  1 — Poresh  Narain  Boy  r.  Oour  Sundar  Bhoomik,  15  W.  R.,  891. 
The  omission  of  the  words  "  land  of  a  similar  description  and  with  similar  ad- 
vantages in  the  places  adjacent"  make  a  notice  legally  defective-^iZam  Suran   Singh 
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V.  Bhojan  Dohe,  11  W*  R.,  515.  Where  the  lands,  the  rent  of  which  is  sought 
to  be  enhanced,  consist  of  more  than  one  plot,  it  is  not  sufficient  for  tlfe  land- 
lord to  eerye  the  tenant  with  a  notice  of  enhancement  specifying  all  the  three  grounds 
of  enhancement  mentioned  in  section  18  of  Bengal  Act  VIII  of  1869.  Such 
notice  should  specifj  the  particular  ground  or  grounds  on  which  each  separate 
plot  is  alleged  to  be  liable  to  enhancement.  Semhle — This  would  not  be  so  if 
the  same  ground  or  grounds  applied  to  every  plot,  the  rent  of  which  is 
sought  to  l»  enhanced — Ounesh  ♦  'hunder  Bazra  v.  Bam  Fria  Dabtta,  L  L.  R., 
5  Cal.,  58.  A  notice  of  enhancement  under  the  2nd  clause  of  section  18  i» 
defective,  if  it  omits  to  state  the  words  **  otherwise  than  by  the  agency  or  at 
the  expense  of  the  raiyat  himself,'*  or  in  what  way  the  productiveness  of  the  land 
has  increased — Syud  ^oojaet  Alt  v.  Huree  ThakooTy  6  W.  R.,  (Act  X),  44; 
JSam  Surun  8ina  v.  Bhojan  Dohcj  11  W.  R.,  515 ;  Atudun  Mohun  Biswas  y^ 
Btalkari,  17  W.  R.,  441.  But  where  a  raiyat  well  knew  and  pleaded  to  the  grounds 
of  enhancement  the  mere  omission  of  the  words  "  otherwise  than  by  the  agency 
or  at  the  expense  of  the  raiyat  *'  in  the  notice  was  held  not  fatal  to  the  landlord's 
suit— fFa^Wfi  ^  Co.  V.  Bamdhun  Qhose,  17  W.  R ,  495.  If  it  is  sought  to 
base  enhancement  on  increasiMl  productive  powers  of  the  land,  there  ought  to 
be  a  special  declaration  of  the  particular  causes  of  increase  ;  the  mere  words 
of  section  18,  clause  2,  are  not  to  be  considered  sufficient  notice  in  all  cases—* 
Shibnarain  Qhoshe  v.  Aukhil  Chandra  Mukherji^  22  W.  R.,  485.  In  a  suit 
for  enhancement  on  the  allegation  that  the  defendant  holds  land  in  excess 
ef  the  area  admitted  by  him  to  be  in  his  occupation,  the  notice  must  state  that  such 
exc(48S  has  been  proved  by  measurement — KaUe  Kumari  Dasi  v*  Shumbhoo  Chunder 
Ghoie,  6  W.  R,,  Act  X,  28.  The  notice  must  also  mention  the  quantity  or  amount 
of  the  ''  excess  lands,"  and  how  it  has  been  ascertained— Ori«A  Ohunder  Ohots 
▼.  Igaur  Ohunder  Mukefri,  12  W.  R.,  226.  A  suit  for  arrears  of  rent  of  a  quantity 
of  land  alleged  to  have  been  held  by  the  defendant  over  and  above  the  quantity 
covered  by  his  potta  is  a  suit  for  enhancement  of  rent  under  clause  8  of  section  18, 
Act  VIII  of  1869  (B.C.),  and  such  a  suit  requires  previous  issue  of  a  notice  under 
this  section — Thekami  Beldar  v.  Bam  Kishen  Lai,  15  W.  R.,  71.  A  suit  for  en- 
kancement  of  rent  after  notice  should  not  be  dismissed  merely  because  the  landlord 
has  made  a  mistake  as  to  the  exact  area  of  the  lands  which  his  tenant  holds —  Wooma 
Nath  Boy  v.  Ashumbari  Bewa,  12  W  R.,  476.  The  inclusion  by  the  plaintiff  in  hij- 
notice  of  land  belonging  to  lakheraj  holding  of  the  defendant  is  no  reason  for  dis- 
missing his  whole  smt-^ Chunder  Kumar  Boy  v.  Bholanath  Sircar  and  others^  Sp. 
W.  Ji.,  (Act  X),  110.  But  if  a  plaintiff  brings  a  suit  to  enhance  the  rent  of  tenants,, 
and  altogether  misrepresents  the  areas  and  boundaries  of  the  holding,  the  misrepre- 
sentation vitiates  the  plaint  and  renders  the  whole  suit  liable  to  dismissal — Tarini 
Charun  Sanyal  t.  Mohima  Chundra  Shaha,  22  W.  R.,  426  ;  Shumgul  Otman  v, 
Bungidhur  DuU,  15  W.  R.,  866.  It  is  not  a  good  ground  of  enhancement  that 
the  holder  of  a  tenure  may  possibly,  having  regard  to  the  quality  of  the  land,  be  able 
to  increase  the  profits  which  he  derives  from  it — Denonafh  Dag  v.  Qugun  Chunder 
Sein,  15  W,  R.,  274.  Act  VIII  of  1869  (B.C.^  did  not  authorize  an  enhancement 
of  rent  of  it  raiyat  to  the  rates  which  the  land  will  bear — Jaun  Ali  v.  Jan  Alij  9 
W.  R.,  149.  But  a  notice  on  the  ground  that  the  land  will  bear  a  higher  rent  is 
a  good  and  valid  notice  as  against  a  tenant-at-will — Baghubung  Tewari  v.  Shih  Dutt, 
4  W.  R.,  Act  X,  126  ;  Boobir  Sirdar  v.  Ooluk  Chandra  OhakrawU,  8  W.  R., 
Act  X,  126.  A  notice  of  enhancement  must  be  distinct  and  intelligible  as  to  the 
l^rounds  upon  which  enhancement  is  sought.  For  instance,  a  notice  to  the  effect 
that ''  there  has  been  a  measurement,  and  the  lands  have  had  their  productive  powers 
increased,  therefore  according  to  the  nirik  of  the  villages  in  the  turuf ,  Rs.  89  will 
be  a  proper  jumna,**  is  certainly  indistinct ;  for  it  is  impossible  to  say  whether  the  ^ 
efthancement  is  meant  to  be  on  acooont  of  increased  productive  powers,  or  of  the  rent ' 
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being  less  (hah  that  paid  for  0im3ar  land  in  the  neighbonr}ioody  or  o.n  aeooimt  io£  it^ 
haying  i)een  shown  by  measurement  that  the  tenant  held  more  land  than  he  was  snp-f 
posed  to  hM-^Ehondkar  Ahdoor  Bahman  y.  Wooma  Chum  Bo^y  8  W.  R.,  330  { 
Gobind  Kumar  Chouhirff  r.  Euro  Chunder  Na^^  4  B.  L.  K.,  Ap  ,  61.  A  notiee  o{ 
enhancement  is  not  informal,  becaose  it  does  not  bear  the  fiignatnre  of  the  landlord 
or  his  agent-^Z/uro  Naih  Roy  v.  Mrin  Moyi  Debia,  Sp.  W.  R.,  Act  X,  56.  A  tiaik 
or  gomatia  may  sign  and  issue  a  notice  without  anj  special  authority  from  his 
master— 2>t>aiiiftar  Mitter  v.  Qobind  Chund^r  Baldar^  2  Hay,  402.  The  law  doea 
mot  acquire  the  specification  in  the  notice  of  the  words  '  ensuing-year'-r-G^if</a^tiF. 
Banmji  v.  Nundolal  Biswas^  3  W.  R.,  Act  X,  145.  A  notice  of  enhancement  must 
be  reasonably  accurate  and  precise.  A  notice  to  pay  a  lump  sum  on  the  whole  land  m 
and  out  of  the  defendant's  possession  is  not  sufficient — Taraehand  Boy  y,  Kenaram 
Kurmokar,  Sp.  W.  R.,  Act  X,  118. 

JSI£^  of  Notiee. — A  notice  of  enhancemenfc  should  not  be  prospective^  th« 
principle  being  that  the  raiyat  should  be  prepared  to  meet  the  daim  on  grounda 
existing  at  the  time  the  notice  is  received — Byjanath  Kconwar  v.  Saheb  Koonwar^ 
12  W.  R.,  532.  Nor  can  it  be  retrospective.  The.  notice  must  refer  to  enhanced 
rates  for  some  jperiod  succeeding  the  giving  of  notice — Dino  Nath  Dae  v.  Ougan 
Ckunder  Sen,  7  Jj  L.  R.,  Ap.  45  (note).  So  that  a  decree  for  enhancement  can  hav« 
no  retrospective  e£fect — Ckunder  Mohan  Chowdry  v.  Sriman  Chowdry,  15  W  R., 
119.  Where  a  landlord  gives  notice  of  enhancement  to  a  tenant  under  the  term9 
of  section  18,  he  treats  him  as  a  raiyat  having  a  right  of  occupancy — Baj  Mohan 
MiUer  v.  Oooroo  Churan'Aieh,  6  W.  R.,  (Act  X)  106  ;  Chunder  JSaih  Ghou  ^. 
Ckoturam,   12  W.  R.,  343  ;  Ikakoor  DuU  Singh  v.  Gopal  Singh,  14  W.  R.,  5. 

Notiee  bv  whom  to  be  iiBued.—By  section  14,  Act  VlJI  of  1869,  (B«G.), 
notice  was  to  be  Berved  on  the  application  of  the  person  to  whom  the  rent  it. 
payable.  In  the  present  Act  the  landlord  is  to  institute  a  suit  for  enhancement.. 
Wnen  a  zemindar  has  leased  out  his  property  to  a  farmer,  the  notice  of  enhance- 
ment must  be  served  by  the  farmer  and  not  the  zemindar,  notwithstanding  an . 
agreement  between  the  zemindar  and  the  farmer,  by  which  the  zemindar  reserved 
to  himself  the  right  of  serving  notices  of  enhancement — Binode  Lai  Ohoie  v. 
Mackenzie,  SW.H,  Act  X,  157;  Doorga  Boy  v.  Shyam  Lai  Jha,  8  W.  R./ 
72  ;  Wateon  ^  Co.  v.  Nil  Kanta  Sirkar,  10  W.  R.,  331 ;  Hem  Chunder  ChaUerji 
V.  Pumo  Chunder  Boy,  3  W.  R ,  (Act  X),  162 ;  Qubdoo  Mull  v.  Boolaete^ 
2  Agra,  247  ;  Doorga  Churun  Chafterji  v.  Ooluk  Chunder  Biawae,  23  W.  R., 
228.  A  person  by  whom  notice  of  enhancement  was  served  at  the  time  wheu 
the  rent  was  payable  to  him,  is  entitled,  either  entirely  by  a  sale  or  partially  l^ 
a  lease,  to  convey  to  the  purchaser  or  lessee  the  rent  with  the  incident  of  ita 
being  liable  to  enhancement  under  that  notice.  The  purchaser  or  lessee  is  not 
obliged  to  serve  a  fresh  notice  of  enhancement — Kaehi  Boy  v.  Furzund  Ali  Khan^ 
18  W.  R.,  144;  9  B.  «L.  R.,  125.  It  is  not  of  course  necessary  that  the  land-* 
lord  should  himself  sign,  and  personally  apply  for  the  issue  of  the  notice.  Tb«. 
signing  and  issuing  of  notices  is  entirely  within  the  scope  of  the  ordinary  duties 
of  a  mof  ussil  naib ;  and  no  proof  is  required  that  the  landlord  autborized  the 
agent  to  sign  the  notice — Digambur  Mitter  v«  Gobind  Chunder  McUdar, 
Marsh  354. 

On  whom  notiee  ie  to  be  served. — A  trespasser  cannot  be  sued  for  enbance* 
ment  of  rent — Baj  Mohan  Mitter  v.  Qoorop  Churan  Aioh,  6  W.  R.,  Act  X^ 
106  ;  Bushum  Bibi  v.  Bdeso  Nath  SiroaTf  Jb»,  57.  A  raiyat  cannot  be  said  to 
be  in  the  relation  of  a  tenant  until  he  ban  obtained  possession  of  tiie  tenmn»--P . 
Bharut  Chunder  Sein  v.  Oeimuddin,  6  W.  R.,  Act  X,  56.  A  notice  of  enhaaee^ 
ment  should  be  served  on  the  raiyat  in  possession — Bam  Narain  Alukerji  v. 
Huriek  Ckunder  Biewae,  1  W,  R.,  210.  The  provisions  for  enhancement  of  rent 
are  applicable  only,  w^orc  the  oci^up^t  pf   tjiq  land  h^.  ,a  right  ta  re^naJA  i^  . 

Digitized  by  VjikJVJ  V  IC 


88C.  XXX.J  THE  BENT  LAW  OF  B^ENCL^  161 

posaosaion  as  against  the  awner^  Olunder  Kumar  Banerji  y.  Ateemuddin,  14  W.  9., 
100.  In  a  case  of  joint  ^tenure  not  subdivided  iinder  any  sanction  from  the 
inferior  landlord,  notice  of   enhancement  need  not  be  served  on '  all '  perso'&s  in- 

The  rMorded  or  re-  terested  under  an  alleged  subdivision.  The  landlord  is 
eofnUed  tenant  i$  tche  only  to  look  to  those  whom  he  finds  in  his  register  as  his 
eetved  nUknotie^.'  recorded  tenants— Jfa/Aoor  Natk  Ohatterji  v.  Knettur  Nath 

BiiUHu,  2  W.  Rm  Act  X,  93.  So  also  in  the  case  of  a  transfer  the  landlord  is 
boiind  only  to  look  to  his  registered  tenants — Sadhu  Ohuran  Bose  r.  Ouru  Ghuran 
B096y  15  W.  R.,  99  ;  8urup  Chunder  Mittery.  Llanye  Bhwaa,  28  W.  R.,  102. 
But 'where  a  zemindar  has  received  rent  for  several  years  from  the  tenant  in 
possession,  notwithstanding  that  he  is  not  registered  in  hi^  sherista,  it  is  upon 
such  recognized  tenant  that  his  notice  of  enhancement  must  be  served — Nobo 
Kumar  Qhoeey.  Kiehan  Chunder  Banerji,  Sp.  W.  R.,  (Act  X),  112  ;  Buddye 
Puria  T.  BoUtub  Furia,  15  •  W.  R.,  461.  A  notice  should  not  be  served  up6n 
parties  other  than  the  one  known  to  the  zemindar  ad  the  actual  tenant — Huro 
Mohan  Mookerjiy.  Qopal  Ohunder  Sircar,  12  W.  R.,  265.  Where  a  landlord  receives 
rent  from  a  wife  as  his  tenant,  the  notice  of  enhancement  on  the  husband  is  not 
soflScicnt— 5r««rafli  Ghoie  v.  Moolluk  Chunder  De,  4  W.  R.,  Act  X,  2.    A  raiyat 

^^  /       ^  entitled  to  a  separate  notice  for  each  separate  holding  he 

eedi^i^^g.^^^^^  possesses  ;  not  only  because  some  of  his  holdings  may  be 
^'  protected  from  enhancement,  while    others    are  not,  but 

because  he  may  be  ready  to  pay  the  enhanced  rent  upon  some  ;  while  he  may  prefer 
to  relinquish  others.  If  ihe  whole  of  his  jummae  are  luipped  together  and  treat- 
ed as  one  holding,  he  has  no  means  of  exercising  his  discretion — B^oy  Oobind 
Bural  V.  Junhohi  Bromonyaj  8  W.  R.,  252  ;  Dinobundhoo  Bhaduri  v.  Pran  Kiehen 
Birear,  20  W.  R.,  146  ;  Nidhoomoni  Jogini  r.  Krietonath  Banerji,  20  W.  R.,  442  ; 
Dwarkanaih  Haldar  r.  Rureemohun  Boy,  20  W.  R ,  404.  But  the  notice  need 
not  be  on  a  separate  piece  of  paper  for  each  holding.  It  is  sufficient  if  the  tenant 
is  able  to  distinguish  the  separate  holdings  on  the  notices-He  Oiveron  v.  Duriaw 
Chowdry,  20  W.  R,,  479.  When,  however,  a  number  of  holdings  had  been  treated 
aa  one  consolidated  holding,  and  the  raiyats  had  paid  their  rent  in  one  entire  sum 
JO  a  ocmsolidated  jumnia,  it  was  held  that  one  notice  was  sufficient.  "  Had  the 
lumma,*'  observed  the  Court, ''  not  been  treated  as  a  consolidated  jumma,  we  should 
have  been  disposed  to  declare  that  one  notice  to  enhance  the  aggregate  jumma  was 
insufficient ;  because  in  cases  where  a  raiyat  holds  several  tenures,  or  separated 
jummas,  he  may,  on  receipt  of  notice,  use  his  (Hscretion  as  to  which  to  retain  and 
which  to  relinquish.  If  his  several  tenures  are  lumped  together  and  treated  as  one 
tenancy,  and  he  is  served  with  the  one  notice,  he  is  precluded  from  using  this  dis- 
ention.  Under  such  circumstances,  we  think  we  ought  not  to  infer  from  the  fact 
that  the  jumma  has,  for  purposes  of  convenience,  been  treated  as  one  in  the  sum- 
mary snita  and  other  proceedings,  that  the  original  separate  tenures  have  been 
aorrendered,  and  that  a  fresh  taking  at  an  entire  rent  must  have  been  made  ;  because 
to  do  so  would  seriously  prejudice  important  rights,  which  the  plaintiff  may  have 
aoqpired  under  the  origintd  holdings.  Therefore,  though  we  hold  that  under  the 
dieumstances  disclos^  in  this  case  one  notice  was  sufficient,  we  must  declare  that 
the  raiyats  are  entitled  to  relinquish  or  retain  all  or  any  one  of  the  separate  holdings 
oecopied  by  them  at  their  option  under  section  20  ;  and  the  lower  Court  in  deciding 
tile  ease  must  ascertain  what  are  the  separate  holdings,  and  assess  a  separate  rent 
o&  each  distinct  holding — Jadub  Chunder  Haldar  v.  Mwaree  Luihkur,  Marsh., 
4i8;  cf.  2  Hay,  599;  Dinobundhoo  Bhadooriy.  Prankishna  Sirkar,  20  W.  Bi,  146. 
But  though  a  separate  notice  is  necessary  for  each  separate  holding,  it  is  not 
Beeeasary  that  the  landlord  should  serve  a  separate  notice  on  each  person  interested 
in  snob ,  holding.  Thus  when  a  holding  had  been  subdivided  without  the  consent 
of  ;tti0  landlord^  it  was  held  that  it  was  quite  sufficient  if  the  notice  was  seVved  on 
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the  recognised  and  recorded    tenants— >itfa/&N>ra  Natk  Chatterji  v.  Khetiur  Naih 
JBiiwa%,  2  W.  R  ,  (Act  X),  98.  • 

A  soit  for  enhanced  rent  in  respect  of  a  tenure  held  jointly  cannot  proceed 
except  on  notice  to  all  joint  tenants — Sumomayi  ▼.  Johur  Mahomed  Nmya  and 
othere,  10  C.  L.  R.^  545.  A  notice  of  enhancement  under  section  15  of  Act  YIII 
(B.C.)  of  1869,  must,  when  the  tenant  holds  di£Eerent  jotes,  the  rents  of  which  it  is 
sought  to  enhance,  distinctly  specify  the  several  holdings,  the  amount  of  enhanced 
rent  claimed  in  respect  of  each  holding,  and  the  grounds  for  claiming  such  enhanced 
vent-— Udoyiara  Chowdrain  Y.  Skibnath  Surma  Bhadoori  and  another f  9  C.  L.  R., 
207. 

A  suit  for  enhancement  of  rent,  where  the  tenant  pleads  that  a  portion  of 
the  land  sought  to  be  enhanced  is  held  by  him  rent-free,  the  onos  is  on  the 
tenant  to  prove  primd  faeie  that  such  portion  of  the  land  is  held  by  him  ;  and  if  be 
be  successful  in  this,  the  onus  is  then  shifted  upon  the  landlord  to  rebut  such  pr»- 
md  facie  eyidence.  A  notice  of  enhancement  otherwise  sufficient,  is  not  invalidated 
because  a  portion  of  the  lands  claimed  as  enhanceable  in  such  notice  turns  out  to  be 
rent-free  land  ;  but  is  good  so  far  as  it  is  applicable  to  the  portion  of  the  land  which 
is  liable  to  enhancement — Newaj  Bundopadhua  y.  Kali  Fro9unno  Qhoae^  I.  L.  R., 
6  Cal.,  543  ;  8  C.  L.  R.,  6. 

Xhe  mode  of  service. — The  service  of  a  notice  upon  i\i»gomasta  of  h  purdaniein 
lady  was  held  to  be  no  service  within  the  meaning  of  section  14  of  Act  VIII 
of  1869  rB.C).  "The  Act,"  observed  Peacock,  C.J. ,  "does  not  say  that  the 
notice  shall  be  served  personally  upon  the  under-tenant,  the  raiyat,  or  hie  agent,  but 
upon  the  under-tenant  or  raiyat.  The  notice  in  this  case  was  not  served  personally 
ot  the  under-tenant  or  raiyat ;  and  if  for  any  reason  it  was  shown  that  it  could  not 
be  served  personally  upon  her,  then  it  ought  to  have  been  served  by  being  affixed  to 
her  usual  place  of  residence  in  the  district,  or  if  she  had  no  such  residence,  in  the 
manner  prescribed  Yyj  the  Act.  That  not  having  been  done,  I  do  not  think  that 
the  notice  can  render  the  tenant  liable  to  be  enhanced** — Chunder  Moni  Daei  v. 
Dhuranidhur  Lahiri,  7  W.  R.,  2.  In  cases  of  substituted  service  it  is  not  sufficient 
to  show  that  the  notice  has  been  attached  to  the  door,  unless  the  condition  which 
render  such  a  mode  of  service  good,  «!>.,  that  the  person  who  ought  to  be  served 
is  keeping  out  of  the  way  has  been  first  established  to  the  satisfaction  of  the  Court — 
Bam  Chunder  Dutt  y.  Joggeevar  Dutt,  19  W.  R.,  353 ;  Bienonath  Sircar 
v.  Tara  Froeunno  Motumdar,  22  W.  R,,  482.  Where  personal  service  of  notice 
upon  a  co-sharer  is  found  to  be  impracticable,  the  notice  may  be  stuck  up  at  the 
adjoining  house  of  another  co-sharer — Mahomed  Elahie  Bukeh  Chowdry  v.  Brojo 
Kishore  Sen,  24  W.  B.,  14.  A  suit  for  enhancement  in  respect  of  a  tenure  hdd 
jointly  cannot  proceed  except  on  notice  to  all  joint  tenants — Sumomnyi  v. 
Johur  Mahomed,  24  W.  R.,  381.  Where  the  service  of  notice  of  enhancement 
relied  on  hag  not  beetf  personal,  it  will  not  be  valid  unless  it  appear  that  an 
attempt  has  been  made  to  effect  personal  service  on  all  defendants — Baeh  Bihari 
Mukerjee  and  others  Y.  Ehetra  Nath  Boy  and  others,  1  C.  L.  R.,  418,  In  a 
joint  Hindu  family  service  on  two  out  of  three  brothers  who  resided  in  the  joint 
family  house  was  held  sufficient,  the  third  brother  residing  in  a  different  district — > 
Nohodeep  Chunder  Shaha  v.  Sonaram  Doss,  3  C.  L.  R ,  359  ;  I.  L.  R.,  4  Cal., 
592.  When  a  tenure  was  held  by  a  Hindu  and  three  Sonthals,  and  it  was  shewn 
that  service  of  the  no'tice  of  enhancement  had  been  personal  on  the  latter,  but  only 
on  the  son  of  the  former  who  was  an  adult,  and  living  with  his  father  as  a  member 
of  a  joint  Hindu  family,  it  was  held  that  the  service  on  the  Hindu  was  not 
sufficient— Byifofifl^A  Mashaut  v.  J.  W.  Laidlag,  I.  L.  R.,  10  Cal.,  438. 

Objection  taken  in  special  appeal    or  not  at  all, — Plaintiffs  sued  to  recover 
rents  at  enhanced  rates  after  notice  and  got  a  decree.  Defendant  appealed  on  the  merited, 
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tacitlj  aec^tifLg  the  finding  of  the  lower  Ck)iirt  that  notice  had  been  dnlj  served. 
In  appeal,  the  Subordinate  Judge  of  his  own  motion  took  up  the  question  of  Aotice, 
decide  that  it  had  not  been  duly  served,  and  reversed  the  decree  of  the  lower  Court. 
Held  that  the  Subordinate  Judge  was  wrong — Shoihe  Bhusun  Vakeel  v. 
Madmn  Mohwn  Ohatiapadhya  and  others,  2  G.  L.  R.,  297  ;  where  an  objection  as 
to  the  sufficiency  has  not  been  taken  in  the  Courts  below,  it  will  not  be  allowed  to 
be  taken  in  special  ap^esl-^Kaehenath  Deb  v.  Uaharani  Shibeswari  Debia,  8 
W.  B.,  503;  Srig&pal  MMiek  v.  Dwarhanath  8en,  15  W.  R.,  520;  8keik 
Huemut  AH  v.  Oure  Thakoar,  20  W.  R.,  282.  The  same  rule  wSl  applj  when 
no  objection  has  been  taken  to  the  proof  of  the  notice  in  the  Courts  below — 
Dumame  v.  AUam  Sin^h,  5  B.  L.  R.,  Ap.,  44  ;  13  W.  R.,  462  ;  Dwarhanath 
Haldar  v.  Eurrif  Mohan  Eoyy  20  W.  R.,  404  ;  contra  Thekami  Beldar  v. 
Bamkuhenlal,  15  W.  B„  71 . 

Effect  of  nan-cerviee  of  notice* — If  a  landlord  fails  to  prove  the  service  of  notice 

TUttiiMrat  is*    ^^  *  ^^  ^^'^  enhancement,  he  is  not  entitled  to  a  declaratory  de- 

^^.^         ^  Cree  with  reference  to  future  years.   His  suit  must  be  dismissed — 

Kruio  Mali  DehiaY.  lakeer  Ohunder  Khan, 3  W.  B.,  (Act  X), 
140 ;  Amtrndmoyi  Chowdrain  v.  Ohundermoni  Daei,  Id.,  139  ;  Madhamoni  Daei  v. 
Maharam  Shibeevari  Debia,  6  W.  R.,  (Act  X),  25.  On  the  other  hand  it  has 
been  declared  that  in  a  suit  for  enhanc^  rent  where  liability  to  enhancement  is  dis- 
puted, a  decree  declaring  the  tenure  liable  to  enhancement  may  be  given  without 
proof  of  notice— Weekly  Reporter,  Full  Bench  Rulings,  115  ;  2  Hay.,  652  ;  Marshall, 
523 ;  Naffer  Chunder  Paul  Chowdry  and  another  v.  *Jonathun  Paulson,  19 
W.  R.,  175  (P.C.);  Biuonath  Sircar  y.  Taraprosunno  Mazumdar  and  others,  22  W.  R., 
482  ;  B^jah  Nilmoni  Sin^  Deo  v.  Heeralal  Chowdry,  23  W.  R.,  442.  So  a  decree 
may  declare  that  a  tenure  is  not  protected  from  enhancement,  but  it  cannot  declare 
thi^  a  decree-holder  is  entitled  to  enhance  the  rent  at  a  reasonkble  rate — Ealinath 
Bhuttacharjee  andcthers  v.  Sheik  Abbas  and  others,  24  W.  R.,  92 ;  Bajah  Nilnumi 
Sing  Deo  v.  Heeralal  Chowdry,  23  W.  R.,  442.  So  in  a  suit  for  arrears  of  rent  of  a  par- 
tifcuiar  year  at  an  enhanced  rate,  the  Judge  has  no  jurisdiction  to  declare  plaintiff's 
right  to  enhanced  rent  for  the  future — Bhoobunmohini  Dasi  v.  Kedamath  Bose,  12 
W.  R.,  141 ;  Surubjit  Mundle  and  another  v.  Mr.  Miseibach,  15  W.  R.,  14. 
If  in  a  suit  for  enhancement,  the  plaintiff  fails  to  prove  that  he  has  served 
the  defendant  with  a  proper  notice,  the  Court  is  not  bound  to  make  a  declaratory 
decree,  but  whether  it  shall  do  so  or  not  lies  entirely  in  its  discretion — Gunetk 
0hsmder  Bazra  v.  Bam  Pria  Delia,  I.  L.  R.,  5  Cal.,  53.  N  brought*  a  suit  against 
P  lot  enhancement  of  rent.  P's  defence  was  first  that  no  notice  of  enhancement  had 
been  given ;  secondly,  that  the  rent  was  not  enhanceable,  as  he  and  his  predecessors 
in  title  had  held  it  at  a  fixed  rent  from  the  date  of  the  Permanent  Settlement. 
The  suit  was  dismissed  on  the  ground  that  no  notice  had  been  given,  but  the 
Hunsiff  stated  in  his  judgment  that  he  considered  the  {ent  enhanceable.  The 
decree  merely  ordered  that  the  suit  be  dismissed,  the  portion  of  the  judgment  as 
to  the  enhanceability  of  the  rent  not  being  embodied  in  the  decree.  P  therefore  had 
..  no  right  of  appeal  against  that  portion  of  the  judgment. 

Sesjuatoeta,  j^  ^  subsequent  suit  by  N  against  P  for  enhancement  of  rent 

of  the  same  tenure,  it  was  held  that  on  the  rule  laid  down  by  the  Privy  Council  in 
6awjimom  Days  v.  Sadanund  Mahaputtur,  12  B.  L.  R.,  304  ;  20  W.  R.,  337,  and 
KHskna  Bihary  Boy  v.  Bunwarilal  Boy,  I.  L.  R.,  1  CaL,  144  ;  25  W.  R.,  1;  L.  R.,  2 
L  A.,  283,  P  was  precluded  by  the  decision  in  the  former  suit,  from  denying  that 
Hhe  rent  of  the  tenure  was  enhanceable,  although  the  decision  on  that  point 
was  not  embodied  in  the  decree.  The  material  finding  in  each  case  should  be 
embodied  in  the  decree,  and  if  they  are  not,  it  is  incumbent  on  the  parties  to  avoid 
^1^  being  bound  by  decisions  against  which  they  have  no  right  of  appeal^  to  apply 
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to  amend  the  decree  in  accordance  with  the  jadgmdnt — Ifiamui  Shan  tmi  othen  ▼. 
FhaJh  ialdioy  I.  ti.  R.,  6  Cal.,  819.  The  provisions  of  this  Act  contemplate 
not  only  that  a  decree  declariDg  the  tennre  to  be  enhanceable  can  be  givtoy 
hut  a  decree  declaring  that  the  raijat  will  pay  a  certain  enhanced  rent  from  a 
certain  future  period  shall  be  given. 

JSf.B* — The  summary  of  the  case  law  on  the  sahject  of  notice  of  enhancement 
The   hearina  of  the  ^®  ^*^®  given  above  wiU  be  useful,  even  if  notice  be  not 

notice  provuiwit  iid  of  necessary  under  the  present  law,  in  framing  a  proper  suit  for 
the  eate  lam  on  the  tub*  enhancement  of  rent,  (such  a  suit  being  treated  as  a  notice,) 
jeH  upon  the  present  (a)  for  valuable  information  into  such  questions  as  who  i^ 
*•"'•  to  sue,  against  whom  is  the  suit  to  be  brought,  (b)  how  the 

suit  is  to  be  framed,  (c)  what  is  the  plaint  to  contain,  when  is  a  suit  bad  or  good,  (e) 
what  will  be  the  result  of  the  landlord  failing  to  prove  any  ground  of  enhanoenieiity 
&c.,  (f). — The  corresponding  heads  under  which  similar  questions  about  notice  have 
been  discussed  may  be  referred  to. 

When  is  plaintif  entitled  to  a  decree.-^A^  landlord  who  has  failed  to  show  vriiat 
the  prevailing  rate  is,  cannot  ask  the  Court  to  give  him  a  decree  according  to  the 
rate  which  the  defendants'  witnesses  admit  the  land  will  bear.  There  is  no  authority 
under  Act  X  of  1^59  to  enhance  the  rent  of  a  raiyat  to  the  rates  which  the  land  inriU 
bear  ;  and  if  the  plaintiff  cannot  prove  the  existence  of  his  grounds  of  enhancement, 
the  suit  must  be  dismissed — Jaun  AUy,  Jan  Aliy  9  W.  R.,  149  ;  Juggeswar  Fmttjf 
V.  Man  Chunder  Gkose,  20  W.  R.,  18  ;  Dotna  ttoy  v.  MeUn,  20  W.  R.,  416  ; 
Surubjeet  Mundal  v.  Miiselhaeh,  15  W.  R.,  148 ;  Ckundermun  ChtnoOry  t. 
Sreeman  Chowdry^  15  W.  R.,  119  ;  still  a  declaratory  decree  about  the  ^hailceability 
of  the  tenure  may  be  given.  For  this  vide  notes  under  the  head  of  declaratory 
decree  under  notice.  If  the  plaintiff  fails  to  prove  one  of  the  grounds  specified  in  the 
notice  of  enhancement,  he  is  entitled  to  a  decree  for  enhancement  on  account  of  any 
other  ground  which  is  proved — Bam  Kant  Chuckerhutty  v.  Rajah  Moheeh  Chunder 
Singhf  7  W.  R.,  172.  In  a  suit  for  enhancement  of  rent  a  plaintiff  must  fratne  his 
suit  and  prove  his  case  in  exact  conformity  with  the  provisions  of  la#  which  enable 
him  to  increase  his  profits — Bhuban  Chunder  Shome  v.  Bamdyal  Shamuni,  14  W.  R., 
55.  Where  enhancement  id  dought  for  on  the  ground  that  the  rent  paid  by  the 
defendant  is  below  the  rate  prevailing  in  the  neighbourhood,  it  is  not  enough  for 
the  plaintiff  to  show  that  the  adjacent  lands  are  of  the  similar  description  t6 
those  held  by  the  defendant,  he  must  also  show  that  they  are  held  by  petsohb 
'of  the  same  class  with  the  defendants — Wooma  Niatk  Roy  v.  Aeiumhari  Seu^a^ 
12  W.  R.,  476.  Nor  is  it  sufficient  to  find  that  the  enhanced  rent  claimed  is  the 
same  as  that  in  an  adjoining  village,  but  it  is  also  necessary  to  enquire  whi^th^ 
that  rent  is  paid  by  the  same  class  of  raiyats,  or  whether  the  land  is  of  a  biniilat'  des- 
criptioia,  or  whether  it  possesses  similar  advantages— i^uio  Kumar  Bisivai  v.  OmaHf 
7  W .  ll.,  148.  UnderHhe  present  Act,  also,  it  must  be  shown  that  the  preyailiAg 
rate  is  paid  by  occupancy  raiyats.  In  a  suit  for  enhancement  of  rent  if  the  plaiiitiCT 
are  unable  to  show  that  they  are  entitled  to  the  rent  exactly  as  they  claim  it,  tUs 
dourt  is  not  debarred  from  giving  them  a  decree  for  such  enhanced  rent  as  it  thinks 
ought  to  be  paid,  i,e,j  to  divide  the  land  uii(^  different  classes  and  assign  a  aepa^ 
rate  rental  to  each  description — Bhugwan  Chunder  Boy  v.  Jeghur  Khan  and  otheti^ 
22  W.  R.,  456.  In  k  suit  for  rent  on  aii  enhanced  rate  the  landlord  is  not  dispen- 
sably  Wund  to  prove  the  very  rate  which  he  claims  in  his  noiiceSreekant  Ghoie  t. 
Bhugwan  ciunder  Seh^  24  W.  R.,  13.  A  Court  cannot  decree  wh^t  it  khay  coASid^ 
to  be  fair  and  equitable  rates,  when  the  {plaintiff  merely  asks  for  a  d^ree  at  tUe 
prevailing  rates.  Tlie  Court  must  find  specifically  wheiher  the  rate'  claitn^  by  the 
plaintiff  is  actually  paid  by  the  neighbouring  raiyats  of  the  same  dass  tor  similib^baid, 
or  what  rate  is  so  paid  and  decide  accordingly— Pefaram  Ka(al  ?.  Hftrtid  'XMnir 
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TUiHorainy  6  W.  R.,  (Abt  X),  45  ;  so  M  is  bonnd  to  prote  the  alleged  ntte  be  claimSy 
tad  on  his  failiDg  to  do  so,  the  Court  is  not  oUiged  to  order  an  Ameen  tonneasure 
the  lands  to  fix  the  rates— iTAi^  Mundel  y.  Piroo  Sira^r,  6  W.  R.,  (Act  X)^  18. 
Bdt  if  a  plaintiff  taues  on  two  separate  grounds  and  fails  to  prove  one,  he  can  hare 
a  decree  in  respect  of  the  other^i^cuM  £afU  Chmckerbutty  y«  Rajah  Mohe$h 
tJSimmdeir  5%A,  7  W.  R.^  172  ;  B&nomale^  Ohmran  Myti  y.  Shoroop  Hoataii^  14 
W.  R.,  61.  Where  a  landlord  fails  in  his  claim  for  enhanced  rent  he  is  entitled  to 
Ikeree  fdt  M  rent  recover  the  old  rent  by  another  vmt^  Shajada  Mahomed 
^mt^  he  fiwm.  SaKimuddin  v.  Eadha  Mohan  MwndUj  6  W.  R.,  (Act  X),  96. 

A  suit  for  enhanced  rent  having  been  dismissed,  the  landlord  may  by  another  suit 
vecover  rents  at  the  tate  admitted  by  the  raiyat  in  the  enhancement  case.  The  law  of 
rek  judicata  does  not  apply,  becaose  the  cause  of  action,  the  subject-matter  of  suit,  and 
the  question  at  issue,  are  not  the  same  in  both  cases— jSTAe^ftirviiiiMa  BiH  v.  Boodh 
Bib%^  13  W.  R.,  317.  Under  sections  42  and  43  of  the  Civil  Procedure  Code,  plaintiff 
must  bring  their  entire  claim  and  every  remedy  enforoeaUe  in  respect  of  that  claim 
into  Court  at  once,  and  if  they  fail  to  do  that  in  any  suit,  they  cannot  afterwards 
kvail  themselves  of  any  remedy  on  which  they  have  not  chosen  to  insist  in  the 
first  suit.  Suits  for  enhanced  rent  and  suits  for  rent,  are  claims  arising  in  respect  of 
the  same  subject-matter,  and  a  plaintiff  cannot  be  allowed,  after  having  unsuccess* 
fttUy  sued  for  rent  at  an  enhanced  rate,  to  sue  for  the  original  rent  for  previous 
y^Hn^Ew^nock  Chunder  Mooherji  v.  Gutoo  Dan  BisufOif  1.  L.  R.,  9  Cal.,  919. 
A  suit  for  arrears  of  rent  at  enhanced  rates,  where  plaintiff  fails  to  adduce 
•sufficient  evidence  to  support  his  claim  for  enhancement,  shbuld  not  be  dismissed  al« 
together,  if  dof endant  admits  a  certain  sum  to  be  due  for  the  years  in  question,  but  should 
be  deemed  to  the  extent  of  admission— ifiMi/.  AkcubtUy  Koer  v.  Heeraram  Monder^ 
2A  W.  R.,  82  ;  Bttdhun  Orwan  Mahion  v.  Jamadar  Babu  JogoBwar  Doyal  8ing^ 
24  W.  R.,  4.  In  a  suit  for  enhancement  where  the  defendant  set  up  a  habuliyat, 
the  Court  cannot  give  a  decree  at  the  rate  specified  in  the  kabuliyat,  a  suit  to  enhance 
Ming  very  different  from  a  suit  to  rseover  arrear$  ofreni  at  the  rate  originally  fixed, 
snd  being  formed  entirely  upon  different  principles.  To  a  suit  for  enhancement,  it  will 
ht  no  bar  to  plead  that  all  arrears  accordmg  to  the  original  rate  have  been  paid — Soora 
J^$mdari  Debia  v.  Golam  AH,  15  B.  L.  R.,  125, P.C. ;  i9  W.  B.,141,  P.C. ;  Juggesvar 
Pmg  V.  l$han  Chundra  Qhose,  20  W.  R  ,  186;  Rwro  Hath  Eo^  v.  Qohind  Chundet 
JE>M,  23  W.  R.,  352.  Where  a  suit  for  an  arrear  of  rent  at  an  enhanced  rate  is 
Hot  decreed,  the  Court  cannot  give  a  decree  for  rent  at  the  old  rate-^oroJii 
MiohwnUog  Ohowdry  v.  Sibopoori  D€ui^2A  W.  R.,  35.  In  Bhubo  Sundari  Ohowdrain 
'It.  KashsoMth  Acharjw^  22  W.  R.,  351,  Mr.  Justice  Kemp  explained  the  Privy 
'Oouncil  decision  referred  to  above  thus  :  He  says :  '*  That  was  also  a  suit  for  arrears  <i 
'vest  in  pursuance  of  a  notice  of  enhancement.  The  contention  on  the  part  of 
Ihe  appellants,  amongst  other  points.raised,  was  that,  even  if  they  were  not  entitled 
io  enhance  the  rent,  they  were  entitled  to  recover  rent  at  ^the  rate  specified  in  the 
leabaliyi&t.  Their  LordsMps  say  thai  no  issue  was  raised  whether  the  rent  at  the 
i^tte  specified  in  the  kabuHyat  had  been  paid  or  satisfied,  and  that  there  was  nothing 
2a  liie  eaSse  to  show  whether  it  had  been  paid  or  not.  Therefore  their  Lordships 
%et«'6f  o^^iMion  that  the  plaintiffs  were  not  entitled  to  a  decree  in  that  suit  for  the 
Mit  at  the  rate  fixed  by  the  kabuliyat.  Now  in  this  case  the  liability  for  rent  at 
*i]kl9  rate  lulmitted  by  the  defendant  was  not  disputed,  and  he  did  not  appeal  against 
the  decree  of  i^e  first  Court  directing  him  to  pay  to  the  plaintiff  rent  according  to 
^i^' juixima  admitted  by  him,  the  defendant.  Therefore  the  decision  of  the  Privy 
Council  is  not  in  any  way  applicable  to  the  circumstances  of  the  present  case."  So 
"^ia'lBt^onath  Tswari  v.  Mr.  Q,  Qranty  22  W.  R.,  13,  Mr.  Justice  Phear  rderred 
'  to  the  Privy  Council  decision  and  observed  :  **  There  the  suit  appears  to  have  been 
*^lirought  solely  for  the^  purpose  of  estaUishiiig  the  plaintiff's  right  to  enhance,  and 
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the  cause  of  action  relied  upon  initiated  in  the  service  of  notice*  Neither  side 
attempted  to  treat  the  suit  as  a  mere  claim  for  arrears  of  rent,  until  the  litigatioii 
reached  the  Privy  Coancil.  Here  the.  suit  was  from  the  beginning  essentially  a 
suit  to  recover  arrears  of  rent  due  in  respect  of  1278  and  1279,  and  the  qnestioa 
whether  the  plaintiff  had  made  out  a  right  to  be  paid  rent  at  an  enhanced  rate  for 
1279  was  only  part  of  the  larger  question  what  was  the  rate  at  which  the  rent  was 
due  for  that  year."  So  in  Pundit  Bhugwan  DuU  Jha  and  another  y.  8heomwigdl  8ing^ 
22  W.  B.,  256.  The  plaintiffs  sued  for  arrears  of  rent  of  the  years  1284,  1285,  and 
also  for  the  arrears  of  rent  of  the  year  1286,  the  latter  at  an  enhanced  rate.  The 
notice  of  enhancement  was  not  proved,  and  the  defendant  insisted  that  the  suit  should 
be  dismissed.  Held,  that  though  the  notice  of  enhancement  had  not  been  proved, 
the  plaintiff  was  not  thereby  precluded  from  the  arrears  of  rent  at  the  old  rate — 
Qhunshyam  Sing  v.  Tara  Proiod  Ooondoo  and  another^  I.  L.  B ,  8  Gal.,  465  ;  10 
C.  L.  R.,  447. 

Joint  trial  of  enhancement  siUtr — Where  three  suits  were  brought  against  four 
defendants  holding  three  distinct  tenures,  for  the  enhancement  of  the  rent  of  each 
tenure,  Held  that  they  ought  not  to  have  been  tried  together,  as  the  evidence  in 
each  case  would  need  be  given  separately  so  as  to  show  the  rates  severally  applicable-— 
Juggut  Chunder  Bog  Ohowdry  v.  Tar  Mahomed 'Sirear  and  others,  24  W.  B.,  217. 

Onui  prohandi. — In  a  suit  for  arrears  of  rent  at  enhanced  rates,  the  onu$ 
probandi  is  on  the  plaintiffs  both  as  to  quantity  and  rates — 1  W.  R.,  56,  58 ; 
Qolamali  v.  Baboo  Oopal  Lai  Thakur,  9  W.  B.  65.  In  a  suit  for  enhance- 
ment, where  the  defendtfbt  pleads  that  the  whole  or  portion  of  the  land  is 
lakherajf  the  onus  is  on  the  plaintiff  to  prove  that  ic  is  his  mal  land,  or 
that  he  has  been  in  receipt  of  rent  in  previous  years  in  respect  of  the  dis- 
puted land — Hurghur  Mookefji  v.  Ooomanee  Eazi,  2  Hay,  652  (F.  B.)  ;  Motee 
JLall  Aduk  v.  Jadooputi  Dae^  2  W.  B.  (Act  X),  44  ;  Mirtotijog  Chukravarii 
V.  Baja  Baroda  Kant  Bog,  6  W.  B.  (A.ct  X),  18  ;  Jogeevari  Debia  v.  Gddadhur 
Banerjij  ib.,  21  ;  Shibnarain  Bog  v.  Chidam  Dae  Bgragif  ib,,  45  ;  Dhan  Mani 
Debia  v.  Suttoorghan  Sael^  il.,  10.0  ;  Bqj  Kiehore  Muketji  v.  Hwreehur  Mookerjiy 
10  W.  B.,  117  ;  Umbika  Churan  Mundle  v.  Bamdhun  Moharar,  11  W.  B.,  35  ; 
Mun  Mohan  Deg  v.  Sreeram  Bog  and  another,  14  W.  B.,  285.  Where  the 
defendant  replies  that  the  land  does  not  belong  to  the  plaintiff's  estate,  the  onus 
is  on  the  plaintiff  to  prove  that  the  disputed  land  has  paid  rent  to  him — Mirza 
Mahomed  Mundle  v.  Badha  Mohan  MundU,  4  W.  B.  f  Act  X),  18  ;  Qungadhur 
8ing  v.  Bimola  Daei,  5  W.  B.,  (Act  X),  37.  But  there  are  several  decisions  of 
the  High  Court,  per  contra,  which  place  the  onus  on  the  defendant  to  show  his 
tenure  to  be  lakheraj— ^rt^Aiir  Mudi  v.  Btmo  Nath  Eoondoo,  2  B.  L.  B.,  211  ; 
^ehdl  MUtri  v.  Huree  Fenad  Mundle,  8  W.  B.,  183  ;  Midaram  Bhuttaeharjga 
Y.A9hru/AH,9  W.  B.,  103;  Bibi  Aihrufunnesa  v.  Ananga  Mohan  Deb  Bog ^ 
5  W.  B.  (Act  X),  48. 

Baigate  in  Government  and  reeumed  eitatee, — The  raiyats  of  a  Government 
khas  mehal  are  in  exactly  the  same  position  with  regard  to  enhancement  as  the 
raiyats  of  ordinary  zemindars.  Their  rents  can  only  be  enhanced  after  notice 
under  this  section — The  Nawab  Nazim  v.  Bamlal  Ghose,  6  W.  B.  (Act  X),  6. 
When  the  revenue  authorities  resume  and  assess  invalid  lakheraj  land,  the  Act 
of  resumption  and  settlement  creates  the  legal  relation  of  landlord  and  tenant ; 
and  the  ex-lakherajdar  is  bound  to  pay  rent  according  to  iYiQJamabundi,  '^  as  the 
law  distinctly  provides  that  such  proceedings  of  settlement  officers  shall  be  valid 
and  binding  until  set  aside  by  the  Civil  Court" — Rurro  Fro$ad  Chowdrg  v, 
Shama  JProsad  Bog  Chowdrg^  6  W.  B.  (Act  X),  167  ;  JFooma  Nath  Bog  Chowdrv 
V.  Deb  Nath  Bog  Chowdrg,  14  W.  B.,  471.  The  effect  of  these  hitter  casea, 
however^  seem  .modified,  as  it  has  been  held  that    the   provisions   of    sections 
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7  aad  9  of  Regolfition  VII  of  1822  must  now  be  read  as  qualified  by  this  section, 
80  that  unless  the  under-tenant  or  raijat  enters  into  a  fresh  engagement  at  the 
time  of  the  re-settlement,  hei  is  entitled  to  a  notice  under  the  section — itSilva  v. 
Rt^i  Kumar  Dutt,  16  W.  R.,  153. 

Qround  (a)  of  geefioti  80. — This  is  substantially  ground  No.  1  of  section 
18  of  Act  VIII  of  1869  (B.C.)  and  section  17  of  Act  X  of  1859,  with  this 
difference  that  for  the  ambiguous  phrase  ''  same  class  of  raiyats"  we  have  now 
*'  occupancy-raiyats,"  and  for  **  in  the  p]/tces  adjacent,''  we  have  "  in  the  same 
Tillage."    This  ground  is  to  be  read  subject  to  section  31. 

The  term  "  prevailing  rate"    means  the  rate  generally  prevalent,  or  the  rate 
n-^  ir     «  /-  P*i3  by  the  majority  of    the  raiyats  in  the  neighbourhood — 

J^erautngrae.  Sadoo  Sing  v.   Bamanugralal,  9   W.   R.,   88.     « The  word 

prevailing,^'  observed  in  this  case,  Mitter,  J.,  "  used  in  section  17  must  have 
some  definite  meaning  attached  to  it.  It  means  the  rate  generally  prevalent, 
or  the  rate  paid  by  the  majorihf  of  the  raiyats  in  the  neighbourhood.  Now  the 
evidence  of  twenty  raiyats  (for  that  is  the  number  referred  to  in  the  present  case) 
simply  showing  that  they  paid  their  rents  at  the  rate  of  Rs.  8  per  bigha  does 
not  go  to  prove  the  prevailing  rate,  or  the  rate  paid  by  the  majority  of  the  raiyats. 
I  do  not  mean  to  say  that  all  the  raiyats  in  the  neighbourhood  are  to  be  examined, 
and  then  the  rate  paid  by  the  majority  of  them  is  to  be  found  out.  But  I  do 
mean  to  say  that  the  evidence  given  must  purport  to  show  the  rate  paid  by  the 
majority  ;  otherwise  it  cannot  be  said  that  the  prevailing  rate  has  been  established. 
In  the  case  before  us,  the  Amin  had  examined  thirty  .other  raiyats  who  deposed 
that  the  rate  of  rent  prevailing  was  one  rupee  per  bigha,  or  in  other  words  the 
same  as  the  rate  at  which  the  special  appellant  has  been  hitherto  paying  his 
rent.  Against  the  evidence  of  twenty  raiyats  deposing  that  they  paid  their  rent 
at  a  particular  rate,  there  was  the  evidence  of  thirty  raiyats  who  deposed  to  a  different 
rate  already  examined  by  the  Amin,  besides  that  of  others  whom  he  did  not 
examine.  I  cannot  understand  how  the  fact  of  these  raiyats  having  been  sub- 
sequently served  by  the  respondent  with  similar  notices  of  enhancement  can 
effect  their  eligibility  as  witnesses  in  the  cause.  Suppose  that  a  village  consists 
of  hundred  raiyats,  iJl  belonging  to  the  same  class,  and  all  holding  lands  of  a  similar 
description,  and  with  similar  advantages  of  situation.  Suppose  also  that  ninety-one 
of  these  raiyats  paid  at  the  rate  of  Re.  1  per  bigha,  and  the  remaining  nine  at  the 
rate  of  Rs.  8  per  bigha.  Suppose  then  that  the  proprietor  of  the  village, 
Iwing  desirous  of  enhancing  the  rents  of  the  ninety-one  raiyats  above  referred  to, 
serves  them  with  notices  of  enhancement,  and  institutes  his  suit  against  any  one  of 
them  as  a  first  experiment,  the  only  ground  of  enhancement  assigned  being 
that  the  rate  paid  by  him  is  below  the  prevailing  rate,  can  it  be  said  that  the 
evidence  of  the  ninety  witnesses  is  to  go  for  nothing,  and  that  the  prevailing  rate 
must  be  found  to  be  Rs.  8  per  bigha  upon  the  evidence  of  the  nine  remaining 
raiyats  who  pay  at  that  rate  ?  Such  a  proposition  would  ^  al^urd  upon  the  face 
of  it.  Similarly  it  might  be  argued  that,  where  ninety-one  raiyats  are  sued  for  en- 
lianeement  of  rent,  the  evidence  of  forty  witnesses  deposing  simply  that  the^f  paid 
their  rents  at  a  higher  rate,  will  not  establish  a  prevailing  rate.  Another  in- 
teresting question  may  arise,  e.g.,  whether  there  may  not  be  more  than  one 
prevailing  rate?  Under  the  General  Clauses  Act  (Act  I  of  1868),  clause  (2) 
of  section  2,  words  in  the  singular  shall  include  the  plural.  Therefore,  though  the 
word  ^  prevailing  rate'  is  used  in  the  singular,  it  may  include  the  pluial.  Hence  in 
a  village  consisting  of  hundred  raiyats,  if  forty  pay  rent  at  the  rate  of  Rs.  8,  and  forty 
at  the  rate  of  Rs.  5,  though  the  rent  of  none  of  the  former  might  be  enhanced  to  Rs. 
5,  because  that  would  not  be  prevailing  rate,  the  rent  of  the  remaining  twenty  raiyats 
who  pay  rent  at  the  rate  (A  Rs.  2  might  be  enhanced  to  either  Rs.  3  or  Rs.  5  as  the 
ienxntmstances  will  warnult|  because^  both  Bd.  3  and  Re.  b^  will  be  the  prevailing  X9kd& 
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in  respect  of  the  iw<mtj  who  form  the  minority.  The  rate  chiimed  bj  the  platntiif 
must  be  such  as  is  paid  bf  the  same  class  of  raijats  for  adjacent  lands  with  simiUf 
advantif^,  and  is  the  fremUing  r<U9j — that  is  to  say  the  rate  paid  by  go  large  » 
majority  of  the  same  class  of  tenants  for  such  lands  as  would  justify  one  to  hold 
the  rate  claimed  to  be  the  prerailing  rate.  A  Court  cannot  give  a  decree  to 
enhanced  rent  at  a  certain  rfite  without  any  evidence  as  to  that  being  the  prmkdlmg 
rate  feneraUff  paid  and  not  only  by  five  or  six  witnesses  of  the  same  class  of  raiyats  a9 
the  defendant  for  lands  adjacent  with  similar  advantageis — Dhunrdj  Roonwar  r. 
Ooggw  Narain  Koonwar^  15  W«  R.,  2.  Clause  {a)  of  section  31  makes  Another 
additicm,  e.g.y  the  prevailing  rate  shall  not  only  be  the  rai^  generally  paid,  but 
such  rates  must  be  paid  at  least  for  three  years  before  the  institution  of  the  suit.  The 
evidenoe  of  three  putwaries  who  put  in  their  jummabundiif  showing  the  rates  paid  by 
almost  all  the  raiyats,  t.^.^  the  majority,  was  held  sufficient  to  prove  the  ^  prevailing^ 
rate"— Pryny^^  v.  Broohman,  18  W.  B  ,846.  The  Judge  ought  not  to  take  into 
consideration  the  report  of  an  Amin  in  determining  the  prevailing  rate  in  the 
neighbourhood,  but  should  examine  the  witness  himself — Tweedie  v.  PumQ  Chunder 
Oanguli,  12  W.  B.,  138.  In  fixing  the  prevailing  rate  of  rent,  it  is  an  error  to 
strike  an  average  between  the  statements  of  witnesses  on  opposite  sides  ;  the  proper 
plan  is  to  ascertain  on  which  evidenoe  reliance  can  be  placed— *2^iiw^n  Bihi  v.. 
Chunder  Madhub  KuTf  IQ  W.  R.,  177.  The  adoption  of  an  average  rate  from 
different  rates  given  by  several  witnesses  is  not  a  correct  mode  of  fixing  the  proper 
TBie^Sumeera  Khatixm  v.  QopaUal  Tagore^  1  W.  R.,  58  \  Audh  Bihari  Sing  v. 
J)o€i  liohomed,  22  W.  B.,  185.  Where  the  ground  relied  on  was  the  prevailing  rate 
paid  by  the  adjacent  occupiers  of  similar  land,  and  such  ground  could  not  be  estab- 
lished by  the  probability  or  even  certainty,  that  if  the  rents  of  the  neighbouring^ 
occupants  were  readjusted,  they  would  come  to  the  rate  claimed,  such  ground  is  not- 
sufficient  to  make  out  that  the  rate  claimed  is  actually  being  paid  by  the  neighbour- 
ing raiyats — Brindahun  Dey  v.  Biaoner  Bibi,  18  W.  B.,  107,  Where  different 
raiyats  holding  similar  lands  with  similar  advantages  in  places  adjacent  pay  at 
different  but  higher  rates  than  the  defendant  for  lands  of  the  same  description  and 
quality,  and  if  a  generally  prevailing  rate  cannot  be  found,  the  currency  of  the  differ- 
ent  rates  being  so  nearly  equal  as  to  make  it  impossible  to  say  which  is  the 
prevuling  rate,  the  Court  is  not  in  error  in  taking  an  average— j^/i^  Dina  Oaz^i 
V.  Hohini  Mohan  Da$j  21  W.  B.,  157.  In  a  suit  lor  enhancement  of  rei^t 
on  the  ground  that  the  defendant  pays  at  a  lower  rate  than  that  paid  by  the 
neighbouring  raiyats  of  the  same  class  for  similar  lands,  if  it  be  found  that  the 
prevailing  rate  is  higher  than  the  rent  paid  by  the  defendant,  though  lower  than 
the  rate  daimed  in  the  plaint  to  be  the  prevailing  rate,  the  Court  ought  to  give 
a  decree  at  the  actual  rates  found  to  be  paid  by  the  neighbouring  raiyats— iliryl 
Oazee  v.  Jmeenudditif  5  C.  L.  B.,  41.  In  determining  the  enhanced  rent  this: 
section  a  Court  cannot  include  pafwaris  and  other  abwabe  paid  by  raiyats  in  the 
neighbourhood— i^iirmfl  ehowdrg  v.  Sreenundo  Sing,  12  W.  B.,  29.  A  claim  to 
the  nirih  rate  may  be  considered  to  be  a  claim  at  the  pergunnah  rate,  that  is  the  rate 
paid  by  the  same  class  of  raiyats  for  similar  lands  in  the  neighbourhood — JmritaUl  B  '^ 
V.  Arbaeh  K^zee,  4  W.  B.,  (Act  X),  47.  But  a  plaintiff  who  alleges  as  hifr 
ground  of  enhancement  that  the  rates  at  which  the  defendant  liolds  are  lower  than  the 
prevailing  rates  in  the  neighbourhood,  cannot  ask  for  enhancement  on  the  ground  that- 
the  pergunnah  rates  are  obsolete ;  or  in  other  words  that  the  rates  of  the  whole 
neighbourhood  are  too  low-^Sreeram  Chatierji  v.  Lakhan  Majilla^  Marsh.  879  ;  1 
Boards  Bep.  116.  Pergunnah  rates  are  not  necessarily  prevailing  rates— iTa/e^ 
Churan  Chowdry  v.  BaUtn  Qopal  Bhaduri,  1 1  W.  B.,  571.  The  words  •'  surrounding 
rates"  are  not  tantamount  to  the  ground  of  enhancement  in  clause  1,  section  17,  Act 
X-^Bogoo  Nath  v.  Banzai  De,  9  W.  B.,  292.  In  asuit  for  enhancement  on  the  ground 
that  the  defendant  pays  a  lower  cent  than  that  paid  by  the  neighbouring  rijjats  of  the 
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8aiii6  dass  for  similar  lands,  the  Jadge,  instead  of  decreeing  what  he  considers  a 
*  fair  rate,'  should  find  specifically  whether  the  rate  claimed  bj  the  plaintiff  is 
aotoally  paid  by  the  neighbouring  raiyats  of  the  same  class  for  similar  lands  or  what- 
rate  is  so  paid,  and  decide  aecordingly^  Pe^aram  KoUU  v.  Nundo  Kumar  Ohattforamy 
6  W.  R.9  Act  Xy  45.  It  is  not  enough  for  a  Court  to  find  generally  that  the  plain- 
tiff is  entitled  to  an  enhanced  rate  ;  there  must  be  a  distinct  finding  as  to  the  ground 
cm  which  he  is  so  entitled — Ounoa  Narain  Das  y.  Sharoda  Mohan  Boy^  12  W.  B.,  30. 
A  decree  should  not  give  a  plaintiff  more  than  he  claims,  e.17.,  where  homestead 
land  was  assessed  in  the  plaint  at  Be.  1-8,  the  Court  cannot  decree  at  Bs.  2  per 
hlghtL-^Ghjfrulla  Mundle  r.  KUhore  Nath  Eoondo,  6  W.  B.,  Act  X,  60.  This 
B^ion  does  not  say  that  in  every  case  the  rate  of  rent  may  be  raised  to  the  pre- 
vailing rate,  but  only  that  the  rent  should  not  be  raised  except  on  some  one  of  the 
grounds  specified.  It  must  always  be  read  with  reference  to  the  general  provisions 
of  section  5  (vide  sections  27  and  35  of  the  new  Act),  that  the  rent  of  a  raiyat 
having  a  right  of  occupancy  shall  not  be  more  than  what  is  fair  and  equitable  ; 
and  in  considering  what  is  fair  and  equitable,  the  raiyat  should  not  be  called  upon  to 
pay  to  the  landlords  what  is  in  fact  not  rent,  but  the  produce  of  his  own  labor  and 
capital  sunk  in  the  land — Noor  Mahomed  Mundle  v.  Harri  Prosunno  Hoy,  Sp.  W.  B., 
Act  X,  75.  A  plaintiff  who  sues  for  enhanced  rent  is  bound  to  prove  that  the  present 
rate  is  not  fair  and  equitable— ^»tf«  v.  Jender  Mundle,  1  W.  B.,  3.  The  words 
*^  fair  and  equitable"  in  section  5  mean,  not  the  rate  obtainable  by  open  competition, 
but  the  prevailing  rate  payable  by  the  same  class  of  raiyats  for  land  of  a  similar 
description  and  with  similar  advantages  in  the  places  adjtfbent,  where  the  customary 
rate  had  adjusted  itself  with  reference  to  the  increased  value  of  the  produce— 2%]^ 
Great  Bent  Case,  8  W.  R.,  Act  X,  29. 

"In  other  respects  this  ground  of  enhancement  has  not  presented  any  difficulties, 
and  the  cases  do  not  show  that,  so  far  as  it  is  concerned,  any  amendment  of  the 
law  is  very  urgently  required.  The  idea  of  Aper^unna  rate  of  rent,  a  prevailing 
rate  by  the  tenants  of  the  same  class  within  a  certain  tract  of  the  country,  has 
long  been  familiar  to  the  people,  and  where  such  a  rate  is  generally  known  and 
acknowledged,  a  landlord  has  seldom,  in  the  absence  of  other  disturbing  circumstances 
to  put  a  raiyat  into  Court  in  order  to  get  him  to  pay  rent  according  to  this  rate. 
The  germ  of  dispute  and  litigation  does  not  lie  here.  The  landlord  who  seeks  to 
put  an  individual  raiyat  on  an  equality  with  his  brethren  has  public  opinion  generally 
m  his  favor,  for  human  nature  in  Bengal,  as  elsewhere,  is  envious  of  an  individual 
better  off  than  the  rest  of  the  community,  and  takes  pleasure  in  the  assertion  of 
the  principle  of  equality  when  violated  by  the  superior  condition  of  a  neighbour. 
It  is  when  the  landlord  seeks  to  raise  the  rate  for  all  raiyats,  when  all  are  threatened 
with  a  common  misfortune  that  unanimity  for  self-defence,  and  combination  against  the 
general  enemy,  rule  the  village  councils,  and  leave  the  zemindar  no  hope  of  success 
without  some  juch  coercion  as  the  law  permits" — {Beport  qf  the  Bent  Law  OommU- 
iion  of  the  i9th  June  ISSO). 

"  We  were  unable  to  accept  the  proposal  to  abolish  the  prevailing  rate  as 
a  ground  of  enhancement,  inasmuch  as  this  has,  in  one  shape  or  another,  been 
a  ground  of  enhancement  ever  since  the  Permanent  Settlement,  and  as  it  is  the 
only  means  by  which  a  landlord  can  remedy  the  effects  of  fraud  or  favoritism  on 
Ihe  part  of  his  agent  or  predecessor*' — {Beport  of  the  Select  Committee  on  B,  T,  Bill 
Ho.  HI,  Gazette  of  India,  February  net,  1885). 

It  is  not  of  course  sufficient  for  the  Court  to  find  what  is  the  prevailing  rate  ; 

it  must  also  ascertain   what  is   the  prevailing  rate  paid  by 

Taid     hy  oeenpaney    occupancy  raiyats,  or  in  the  words  of  the  old  Act   by  raiyats 

;SI.'^**'^  <»/    ^j  ^^^  /^^^  ^,^gg  ^  ^^^  defendant.     The  mere   fact  of  a 

particular  rate  of  rent  having  been  decreed   against    two 

raiyats  not  baring  a  right  of  occupancy  is  not  enough  to  show  that  the  rate 
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SO  decreed  Was  the  rate  preyailing  in  the  neighbourhood — Sur  thutdoniia  Khdnttm 
y.  Ovaffee  Buktur,  11  W.  R.,  142.  It  is  essential  that  the  prevailing  rate  shall 
be  paid  by  occapancy  raiyats  tod  by  raiyats  with  similar  advantages^!  R.  J.  P.  J.,  48 
(Sev.  23).  Sev.  136  ;  Purmanund  Sen  v.  Puddamoni  Dan  and  otkertf  9  W.  R.» 
349  ;  Woomanaih  Boy  v.  Askumhar  Bewa^  12  W.  R.,  475  ;  Mothuranatk  Sircar 
v^  Nilmoni  DeOy  IB  W.  R.,  297.  The  perplexing  phi-ase  "  raiyats  of  the  siuna 
class  in  the  old  law  *'  has  been  done  away  with,  though  it  referred  obviously  to  occci* 
pancy  raiyats.  Raiyats  having  customary  rights  have,  however,  some  advantage 
under  clause  (c)  of  section  31.  Where,  however,  custom  is  not  pleaded,  there  cannot  be 
separate  grades  of  raiyats  within  the  general  body  of  occupancy  raiyats. 

The  old  law  had  "in  the  places  adjacent.''    The  Rent   Law     Commission 
-    .  .„  substituted  for     them    the  words  "  in  the  vicinity,  "  and 

In  the  mme  milage.  observed:  •' We  think  the  proof  will  be  facilitated  by  enlarg- 
ing the  area  from  which  the  materials  for  evidence  may  be  taken.**  The  Ben^ 
Tenancy  Bill  No.  Ill,  however,  adopted  the  words  "  in  the  same  village."  The 
Select  Committee  report :  "  In  view  of  the  dangers  which  are  said  by  competent 
authorities  to  arise  from  the  artificial  manufacture  of  rates,  and  from  the  very  wide 
interpretation  given  to  the  term  '*  places  adjacent, ''  we  have  somewhat  modified 
the  terms  of  the  section,  have  limited  enhancement  to  the  rate  ascertained  to  be 
the  prevailing  rate  in  the  village,  and  have  required  that  this  rate  should  be  determined 
with  reference  to  the  rates  actually  paid  during  a  period  of  not  less  than  three  years 
before  the  institution  of  th^  suit" — {Report  of  the  Select  Committee  on  B,  T.  Bill 
2fo.  Illf  Gazette  of  India^  February  21f<,  1885).  The  effect  of  this  change  is  that  no  en- 
Tj,  *  ^ix  X  J  hancement  will  now  be  possible  under  this  ground  of  the  rates 
.^:'tt:{f^e::^t  °^*^^'^•»^^'»«t.''y  sWog  the  prevailing  rnteof  the 
non  %e  enhanced,  neighbourhood  ;  on  the  other  hand  if  the  mapnty  of  raiyats 

in  the  same  village  pay  a  higher  rent,  the  raiyat  will  not 
be  allowed  to  prove  the  prevailing  rate  of  the  neighbourhood  against  the  prevailing 
rate  of  the  village—  Fiifo  the  definition  of  the  word  "  village."  Compare  the  old  law 
and  the  decisions  ;  fee  5  W.  R.,  Act  X,  70  :  12  W.  R.,  138 ;  11  W.  R., 
571  5  21  W.  R.,  157. 

Ground  (h)  of  section  30. — The  fourth  ground  of  enhancement  is  that  the  value 
of  the  produce  has  increased.  It  appears  to  us  that  this  ground  of  enhancement  is 
altogether  distinct  from  an  increase  in  the  quantity  of  the  produce  due  to  an  improve- 
ment in  the  productive  powers  of  the  soil.  We  have  in  consequence  entirdy 
The  Bent  Otmmisiion.  ^P*^*®^  *^®*®  *^^  grounds.  In  stating  this  fourth  ground 
we  have  in  the  first  place  substituted  the  term  **  price," 
which  is  equivalent  to  money  value  for  "  value,"  which  includes  other  value  besides 
money  value.  We  have  thus  made  the  language  more  precise  without  altering  what 
we  understand  to  have  been  the  intention  of  those  who  framed  Act  X  of  1859.  The 
price  of  agricultural  produce  has  increased  enormously  in  these  provinces  during  the 
last  twenty  or  thirty  years.  This  increase  is  due  to  two  principid  causes.  In  the  first 
place,  even  while  the  relative  value  of  the  precious  metal  which  are  usedTfor  the  coinage 
of  a  country  remains  the  same,  there  is  a  constant  tendency*  for  the  money 
value  or  price  of  agricultural  produce  to  rise  as  population  increased  and  improvement 
progresses.     The  province  of    Bengal  has   been  rapidly  progressive  in  every  w«y 

♦  Political  economists  lay  down  the  proposition  that,  while  the  rate  of  profit  and  interest 
has  a  downward  tendency  in  a  progressive  community,  rent  (•'.«,  in  their  sense  of  the  term 
lent)  on  the  contrary  tends  to  rise  incessantly — that  in  fact  all  progressive  wealth  and  popula- 
tion tends  to  a  rise  of  rent— See  Mill's  Political  Economy,  Vol.  I,  p,  3S6  ;  Syttems  of  Lend  Tenure 
tAvari7f/«<T(w»^rt^^,  p.  221,  where  capitalist  farming  prevails;  any  fall  in  the  usual  rate  of 
profit  and  interest  must  operate  directly  to  increase  rent ;  but  apart  from  this  cause  rent- in- 
creases in  a  progressive  community.  An  advancing  population  has  a  tendency  to  create. a 
larger  demand  for  food  and  the  price  rises  in  cunsequenoe. 
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4«rh|g  the  last  oentmy  of  peace  and  security.  Population  has  increased.  A  large 
aad  still  expanding  export  trade  has  brought  the  demand  of  other  conntries  to 
bear  upon  prices  in  addition  to  the  enlarged  demand  of  the  province  itself  *  In  the 
second  place  the  coinage  consists  of  silyer,  and  the  relative  valne  of  silver  has  been 
gradaaUy  decreasing.  The  price  or  money  value  of  the  produce  has  therefore 
risen.  We  are  of  opinion  that  the  landlord  should  have  a  share  in  the  increase 
of  price  due  to  the  above  tvo  causes.  It  is  not  possible  to  separate  the  respective 
eSects  of  these  causes  and  so  calculate  how  much  of  the  increase  is  due 
to  each.  The  landlord  ought,  however,  according  to  our  view,  to  participate 
in  the  benefit  arising  from  each.  The  first  cause,  t.«.,  the  general  progress 
of  the  community,  makes  the  land  more  valuable  as  a  naturtd  agent  for  the 
production  of  food.  The  increase  of  value,  if  not  taken  by  the  State  —and  the 
effect  of  the  Permanent  Settlement  is  that  the  State  does  not  take  it  ^  must  go  to 
those  whom  the  law  allows  to  keep  all  that  interest  in  land  which  constitutes 
property  in  land*  l^ow  the  persons,  who  in  these  provinces  have  this  property  in  the 
land  under  the  existing  law,  are  the  zemindars  and  the  raiyats,  not  the  raiyats  only. 
Therefore  the  semindars,  having  a  share  in  that  complete  interest  which  constitutes 
property^  ought  to  have  also  a  share  in  that  increase  of  value  which  is  an  accession 
to  tiiat  interest.  The  effect  of  the  second  cause  is  to  diminish  the  value  of  the  rent 
payable  in  stiver  in  relation  to  all  commodities,  which  the  landlord  can  obtain  for 
the  money  which  he  receives  as  his  rent.  This  money,  therefore,  represents  a  smaller 
share  of  the  produce  than  it  did  before  the  relative  value  of  silver  fell.  It  is  but 
equitable,  therefore,  that  the  money  rent  of  the  landlord  sjiould  be  increased  so  as  to 
niake  it  represent  a  share  of  the  produce  equal  to  what  it  represented  when  the  rent 
was  originally  fixed.  Then  there  are  other  considerations.  The  benefit  accruing  from 
tiie  operation  of  the  first  cause  is  limited  by  the  quantity  of  the  produce  which  the 
nuyat  sells  or  barters  away.  In  respect  of  the  portion  retained  for  consumption  by 
himself,  his  family  and  his  cattle,  and  for  seed,  there  is  no  direct  benefit  from  the  rise 
in  price,  because  this  portion  does  not  come  into  the  market.  Here  the  first  cause 
differs  from  the  second,  and  it  differs  also  from  the  third  ground  of  enhancement, 
onder  which  the  excess  quantity  of  produce  obtained  from  the  increased  productive 
power  of  the  soil  represents  so  much  clear  benefit.  From  this  analysis  it  will  appear 
that  the  component  elements  of  this  ground  of  enhancement  are  sufficiently  complex  ; 
mod  looking  at  the  above  considerations,  it  is  not  very  easy  to  say  how  the  incre- 
ment arising  from  increase  of  price  ought  to  be  divided  so  as  to  make  the  division 
lair  to  both  parties. 

Here,  as  in  the  case  of  the  third  ground,  it  is  possible  to  conceive  that  the  in- 
crease of  price  may  be  brought  about  (1)  by  the  agency  or  at  the  expense  of  the  raiyat, 
or  (2)  by  the  agency  or  at  the  expense  of  the  landlord,  or  (3)  without  the  agency  or 
ej^nse  of  either.  In  the  first  case,  as  the  law  now  stands,  the  rent  of  the  raiyat 
is.  not  liable  to  enhancement.  He  receives  the  full  benefit  of  the  increase  in  price 
i^ich  he  has  himself  brought  about.  That  is  the  cfffect  here  also  of  the  words 
*  otherwise  than  by  the  agency  or  at  the  expense  of  the  raiyat,'  and  we  do  not 
propose  to  alter  tins.  At  the  same  time  it  is  not  easy  to  suopose  a  case  in  which  the 
raiyat  4M>uld  effect  an  increase  in  the  price  of  the  produce  solely  by  his  own  agency 
or  at  his  own  expense.  In  so  far  as  better  prices  may  be  due  to  improved  means 
.43t  communication,  which  have  been  effected  by  the  road  cess  or  public  works  cess 
funds,  we  have  provided  that  the  raiyat  shall  pay  so  much  less  enhanced  annual  rent 
-  as  is  equal  to  the  annual  sum  which  he  has  contributed  to  these  funds.  In  the 
seeoiul  case,  or  where  the  increase  of  price  is  due  entirely  to  the  zemindar's  agency, 
or  has  been  brought  about  altogether  at  his  expense,  it  appears  to  us,  on  the  whole, 
to  be  reasonable  that  he  alone  should  receive  the  entire  benefit.  A  case  of  this  sort 
m^ht  occur  where  a  zemindar  had  opened  a  new  hat  and  improved  the  means  of 
sommunici^on  between  it  and  the  lands  of  his  estate.    In  the  third  case,  which 
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18  by  far  the  most  common,  the  case,  that  is,  of  an  increase  of  price  brought  abon^ 
by  neit]^er  the  zemindar  nor  the  raiyat,  but  by  general  caases,  the  reasoning  osed 
above  (section  55)  in  respect  of  the  similar  case  arising  upon  the  third  ground  of 
enhancement  appears  to  have  equal  application.  Haying  giren  the  whole  subject 
in  its  diversified  details  what  consideration  we  have  b^n  able,  a  majority  of 
ns  think  that  the  fairest  general  rule  here  also  will  be  to  divide  the  increment  equally 
between  the  landlord  and  tenant.  Messrs.  Mackenzie  and  O'Kinealy  would  in 
this  case,  as  well  as  in  the  analogous  case  under  the  third  ground  of  enhancement 
give  two-thirds  of  the  increment  to  the  raiyat  and  the  remaining  one-third  to  the 
landlord* 

As  to  the  period  of  past  time  between  which  and  the  present  the  comrmrison 
should  be  instituted,  and  as  to  the  causes  of  the  increase  being  not  merely  tem- 
porary or  casual,  the  remarks  above  made  upon  the  third  ground  of  enhancement 
apply.  Then  as  to  the  markets,  the  prices  of  which  should  govern,  we  have  pro- 
vided that  the  prices  in  the  locality  or  at  the  usual  markets  are  to  be  taken.  There 
ought  to  be  sufficient  evidence  of  these  prices  procurable  from  the  local  ma/ia^afw 
and  their  books  or  from  other  sources.  We  have  further  facilitated  the  proof  by 
providing  for  the  preparation  and  publication  of  annual  official  price  lists,  the  object  • 
and  use  of  which  we  shall  explain  hereafter. 

The  next  question  which  has  engaged  our  attention   in  connection  with  this 
part  of  the  subject  is  the  very  important  one  of  the  species  of  produce  which  shall 
be  taken  for  the  calculation  of  prices.     Shall  these  prices  be  calculated  for  all  the 
crops  actually  grown  on  ike  lands,  as  well  for  special  crops  requiring  special  aire 
and  cultivation,  as  for  the  ordinary  food-crops  of  the  district  7    During  the  period 
antecedent  to  British  rule  it  was  usu^  to  vary  the  rent  with  the  crops  cultivated. 
Section  66  of  Regulation  VIII  of  1793  enacted  that  "  where  it  is  the  established 
custom  to  vary  the  pottahs  for  lands  according  to  the  articles  produced  thereon, 
and  while  the  actual  proprietors  of  land,  dependent  talukdars   or  farmers  of  land 
and  raiyats  in  such  places  shall  prefer  an  adherence  to  this  custom,  the  engagements 
entered  into  between  them  are  to  specify  the  quantity  of  land,  species  of  produce, 
rate  of  rent,  and  amount  thereof,  with  the  term  of  the  lease  and  a  stipulation  that 
in  the  event  of  the  species  of  produce  being  changed  a  new  engagement  shall  be  execut- 
ed for  the  remaining  term  of  the  first  lease,  or  for  a  longer  period  if  agreed  on  ;  and 
in  the  event  of  any  new  species  being  cultivated  a  new  engagement  with  the  like 
specification  and  clause  is  to  be  executed  accordingly."    It  can  well  be  underatood 
that  a  despotic  Government  or  its. more  despotic  subordinates  observed  carefully  any 
circumstances  that  would  enable  the  cultivators  to  pay  more  than  had  previously  been 
obtained  from  them.    Where  the  share  of  the   State  was  taken  in  kind,  a  less 
proportion  was  always  accepted  for  special  crops  in  consideration  of  the  greater 
care  and  expense  necessary  to  their  production.     Where  the  share  of  the  State 
had  been  commuted  to  a  money-payment,  very  high  rates  were  imposed  on  the 
lands  on  which  special  *  crops  were  prown.     These  rates  were  too  often  regulated 
more  with  reference  to  the  aggregate  value  of  the  gross  produce,  which  was  very 
considerable,  than  upon  a  due  allowance  for  the  cost  of  production,  which  was  a  very 
much  larger  item  in  proportion  than  in  the  case  of  ordinary  crops.    In  reasonably 
good  years  the  raiyat  was  able  to  pay  and  make  a  good  profit  ;  then  came  a  year 
of  failure,  it  may  be  when  he  had  made  a  larger  venture  than  usual,  and  the  little 
capital  vanished,  while  the  high  rates  hed  to  be  paid,  and  perhaps  the  mdhajan^a 
assistance  had  to  be  called  in  for  this.    The  memoiy  of  the  year  of  failure  sur- 
vive^, kept  green  by  the  mahajari's  long  surviving  claim,  while  the  years  of  success 
from  which  little  or  nothing  was  saved  were  soon  forgotten.     It  thus  happened  that 
the  exaction  of  very  high 'rates  for  fields  devoted  to  spedal  cultivation  discouraged 
and  retarded  agricultural  improvement.    It  may  be  well  to  draw  here  a  distinction 
'between  higher  rates  for  superior  land  capable  of  producing  superiw  crops  and 
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tkei^fore  snited  for  tbese  special  crops — such  rates  being  paid  trithont  direct  refer- 
«ice  to  the  particular  crops  actually  produced  from  year  to  year — and  higher  rates 
assessed  with  direct  reference  to  the  crops  annually  grown.  The  latter  are  sure  to 
ran  much  higher  than  the  former^  and  in  a  bad  year  the  loss  and  the  cause  of  it 
are  felt  more  distinctly.  This  distinction  and  the  bad  efifects  of  levying  a  high 
rate  directly  on  the  crop  were  understood  many  years  ago.  As  early  as  1792  the 
GoTemment  wrote  as  fdlows  in  the  Beyenue  Despatch  of  the  12th  December  of 
that  year :  '  Apprehending  that  the  present  great  demand  for  sugar  and  the 
consequent  rise  in  the  price  of  it  might  induce  some  of  the  lundholders  to  exact 
from  their  raiyats  an  enhancement  for  the  ground  appropriated  to  the  cultivation 
of  the  cane  ;  and,  as  such  short-sighted  policy  would  have  discouraged  the  exten^ 
•aion  of  the  cultivation  of  it,  and  consequently  prevented  the  establishment  of  a 
•trade  in  sugar  between  this  country  and  Europe,  we  thought  it  advisable  to  issue 
« notification  to  the  landholders  prohibiting  any  enhancement  of  the  rent  of  the 
•sugarcane  lands  upon  the  ground  of  its  being  repugnant  to  the  usage  of  the  country 
as  well  as  detrimental  to  their  own  interest  and  that  of  the  State  at  large.'  We  find 
the  Directors  writing  out  in- 1887  to  the  following  effect :  *  It  is  the  productive  power 
•of  the  land,  and  not  its  actual  produce,  that  should  be  taken  as  the  guide  in 
making  the  assessment*  By  this  mode  the  best  description  of  encouragement  is  given 
ito  the  cultivator  to  extend  cultivation  and  raise  crops  immediately  beneficial  and 
•profitable  to  himself,  and  such  a  system,  we  have  on  a  former  occasion  observed, 
and  are  still  of  opinion,  would  not  ultimately  be  found  detrimental  to  the  interests 
•of  the  State.*  We  do  not  therefore  propose  to  interfere*  with  any  existing  classi- 
fication of  lands  based  on  their  superior  quality,  or  capability  of  producing  special 
•tvops,  but  we  think  that,  in  regulating  enhancement  of  rent  on  the  ground  of 
•rise  of  prices,  account  should  be  taken  of  the  ordinary  staple  crops  only.  A  different 
4ade  would,  in  our  opinion,  tend  to  discourage  the  cultivation  of  new  and  valuable 
«pecies  of  production,  and  so  prevent  agricultural  improvement.  By  allowing  the 
Board  of  Revenue  to  declare  from  time  to  time  what  shall  be  taken  to  be  staple 
crops  for  particular  areas,  an  opportunity  will  be  afforded  of  making  any  new 
«crop  a  staple  as  soon  as  its  cultivation  has  been  thoroughly  and  generally  established. 
As  to  special  crops,  such  as  betel  leaf,  tobacco,  sugarcane,  and  such  like,  we 
think  Uifit  as  they  are  grown  only  occasionally  or  in  small  quantities,  and  require 
particular  attention  and  involve  special  expenditure,  they  ought  not  to  be  considered 
in  settling  enhanced  rents.  We  may  further  observe  in  support  of  this  view 
:t'hat,  in  commuting  the  tithe  into^  a  money  payment  in  England,  staple  crops 
•only  were  taken  into  account,  the  staples  selected  being  wheat,  oats  and  barley.** 
(Bepari  of  the  Bent  Law  CommUsion  of  the  19M  June  1880,  p.  30  to  88). 

'^  Eimancement  on  the  ground  of  prices  would  be  greatly  facilitated  by  the 
fm.  jut  *  /Vm.«.i<^^  preparation  of  authoritative  price  lists  by  the  Local  Govem- 
HmB  t!^^!!^!^  ™®'^*-  ^*  ^^on\A  be  explained  tjat  the  price  lists  of 
staple-food  crops  are  to  be  taken  simply  as  indicating  a 
general  rise  or  fall  in  prices,  and  without  any  reference  to  the  particular  crop  grown 
•on  the  land,  the  rent  of  which  is  in  dispute  ;  and  our  intention  is  that  the  price  list 
should  be  worked  out  very  much  on  the  principle  on  which  the  commutation  of  tithes 
according  to  the  average  prices  is  worked  out  in  England  as  explained  at  page  250 
W  Megi  of  Mr.  Justice  Field's  Digest.  It  has  been  urged  that  in  applying  the 
proportion  rule  in  the  case  of  prices,  some  deduction  should  be  made  to  cover  the 
effect  of  these  increased  prices  on  the  cost  of  cultivation.  We  are,  however,  content  for 
the  present  to  leave  the  protection  of  the  raiyat  in  this  respect  to  the  other  restrictions 
-on  enhancement,  especially  to  section  48,  which  provides  that  the  Court  shall  not  in 
any  case  decree  an  enhancement  which   appears  undef  the  circumstances  of  the 

4o  -be  unfair  or  inequitable.    But  the  point  will  receive  further  consideration 
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when  the  altenrtJohs  made  in  this  chapter  have  been  subjected  to  pnUic  criticism.^ 
^Rep^rl  qfthe  Seieot  Commiitee  on  the  Bengal  Tenanojf  Bill  No.  11^  Qaaoiki  of 
Jndmj  JprU  V2th,  1884). 

'<  The  only  other  amendment  in  the  chapter  which  appear  to  call  for  special 
notice  are  as  follows  : 
^T^b'n^IIi!^  (**)  ^®  ^•^  required  Courts,  in  dealing  with  claims  to 

^    '    '    *    "*  enhancement    on  the  ground  of  a  rise  in  prices  to  take 

decennial  periods  instead  of  quinquennial  periods  for  the  purposes  of  oomparison, 
except  when,  owing  to  the  absence  of  price  lists  or  any  other  cause,  thej  find  it 
impraoticaUe  to  take  such  periods,  in  which  case  they  iqfij  take  any  shorter 
periods ; 

(V)  We  have  amended  section  89  so  that  the  price  lists  prepared  under  it 
shall  be  merely  presumptive  evidence  instead  of  being  conclusive,  as  provided  in  the 
corresponding  provisions  of  Bill  No.  II.  The  Bengal  Gk>vemment  are  of  opinion 
that  their  arrangements  are  not  at  present  so  perfect  as  to  justify  these  lists  being 
made  conclusive  evidence— (Apor^  of  the  Selooi  CommUioo  on  ike  Bengal  Tenamojf 
BUI  No.  Illy  Gagette  of  India,  February  2Ut,  1885). 

"  Tithes  were  formerly  paid  in  kind,  luf.,  the  person  entitled  to  the  tithe  received 
the  tenth  of  the  crop.  This  system  was  found  to  be  vexatious  in  the  extreme, 
and  productive  of  disputes  and  litigation,  just  as  the  system  now  in  force  in 
parts  of  Behar  produces  constant  irritation  and  oppression.  It  was  finally  decided 
to  put  an  end  to  a  source  of  so  much  bitterness  and  want  of  charity,  and  the  following 
rules  were  laid  down  for  the  convenience  of  tithes  into  a  money  payment  :— (1)  Find 
the  gross  average  money  value  of  the  tithe  of  a  parish  or  district  for  seven  years 
ending  on  Christmas  Day,  1835.  (2)  Apportion  the  amount  of  that  value  upon 
the  lands  of  several  tithe-payers.  (8)  Ascertain  how  mach  com  could  be  purchased 
with  such  amount ;  one-thiid  of  it  to  be  laid  out  in  wheat,  one-third  in  barley,  and 
one-third  in  oats  at  the  average  price  ascertained  by  the  weekly  official  returns  of  the 
price  of  com  for  the  seven  years  preceding  1885.  (4)  In  every  future  year,  make 
payable  the  price  of  the  same  quantity  of  wheat,  barley  and  oats  at  their  average 
jprices,  founded  on  a  like  calculation  of  the  official  retums  for  the  seven  years  ending 
at  each  preceding  Christmas.  These  official  retums  are,  it  may  be  mentioned, 
published  in  the  London  Gazette  in  January  of  every  year,  and  show  the  avera^ 
price  of  wheat,  barley  and  oats  for  the  preceding  seven  years. 

^'  In  applying  this  principle  to  money-rents  in  Bengal,  we  would  not  have  to  go 
through  all  the  processes  required  by  the  above  four  rules.  Let  us  suppose  that  the 
rent  of  a  raiyat^s  holding  is  Rs.  20,  and  that  the  price  of  paddy  in  1870  is  Re.  1  per 
maund.  The  money-rent  thus  represents  20  maunds  of  paddy.  Let  us  then  suppose 
that  the  price  of  paddy  steadily  rises  during  the  ten  years  from  1870  to  1880.  To 
simplify  the  calculation  for  the  purpose  of  illustration,  we  shall  suppose  the  price 
to  rise  one  anna  p^  maUhd  each  year.    We  shall  then  get  the  following  :— 

Bs.  As. 
For  1871  twenty  maunds  of  paddy  at  Bs  ' 

>»       lo«*  tt  >l  »»  It 

„    1878      „  „  ^  „ 

H    1874      „  -  „  „  „ 

^     „     1875       M  >f  n  n 

M       1876  MM  MM 

M     1877      „  «,  „  „ 

M     1878        MM  »»  »• 

M       1879  M  '        M  M  !• 

»•    1880      >.  M  »•  M 

Total  rent  of  ten  yean  ...  268  IS 

Digitized  by  V^OOQIC 


M  give  a 

rent  of 

... 

.,.    21     4 

1-2       M 

>» 

... 

...    22    8 

1-S       M 

M 

.M 

...    28  12 

1-4       M 

M 

.•« 

...     26    0 

1-6    ,. 

M 

...    26    4 

1-6    ., 

M 

...    27    8 

1-7     H 

tf 

...    28  12 

1-8     M 

tf 

...    80    0 

l-5>     M 

f. 

...    81    4 

MO  ^ 

n 

...    32    8 

^.  Xixjj  itm  RENT  LAW  07  KKKOAL.  176 

**  This  giVes  tn  annual  average  of  Rs.  26-U,  to  whfeh  the  rent  mnylw  ehbanced; 
The  only  thing  necessary  in  Qfder  to  tlie  application  of  this  principle 'to  the 
enhancement  of  existing  rents  at  decennial  intervals  is  to  ascertain  the  average  yearly 
price  of  paddy :  and  this  might  be  done  yeariy  by  the  Cdlector  et  each  district,  either 
for  the  whole  district  or  for  divisions  thereof,  between  which  such  a  difference 
may  e^dst  as  to  render  a  general  price-rate  ineqnitable.  Trade  and  tiie  means  of  com<'> 
monication  are  not  sufficiently  far  advanced  to  admit  of  a  general  price-rate  for  all 
Bengal.  The  Collector  might  give  dae  notice  of  the  average  price  which  he  pro- 
posed to  adopt,  and  persons  conoemed  therein  might  be  allowed  a  month  to  objeet 
and  show  a  more  eorrect  average.  The  Oommissioner  and  the  Board  of  Revenue 
might  have  a  powar  of  revision  :  and  the  average  prices  for  all  districts  should  bo 
finally  published  in  the  Gazette.  The  selection  of  the  staple  crop  or  crops  to  be  used 
for  the  calculation,  and  the  alteration  of  tiie  staples  from  time  to  time  would  natur- 
My  be  vested  in  the  Revenue  authorities.  The  period  after  which  revision  should 
take  place  mis;ht,  at  first  starting,  be  made  three  or  five  years  ;  and  it  might  be 
possible  to  obtain  prices  for  a  few  back  years  so  as  to  bring  the  rule  more  quickly 
mto  operation.  In  the  illustration  I  have  taken  tiie  price  of  paddy  as  Re.  1  a 
maund  in  1870  ;  but  of  course  the  price,  with  which  the  rule  should  be  started, 
ought  to  be  aecertained  upon  an  average  of  a  certain  number  of  years  The  great 
advantage  of  this  principle  would  be  that  it  would  not  interfere  with  existing  rda- 
tions  ;  and  therefore  its  introdaction  would  not  stir  up  a  vast  mass  of  litigation^ 
disturhing  men's  minds  and  exciting  their  bad  passions.  It  would,  moreover,  be 
gradual  in  its  operation,  giving  full  scope  to  the  operation  ot  a  rule  carefoUy  follow- 
ed in  Settlement  Proceedings,  and  founded  on  the  equitable  considerations  to  which 
I  have  already  adverted — the  rale,  namely,  that  forbids  too  sudden  a  rise,  as  likely 
to  involve,  if  not  ruin,  n^en  to  whom  sufficient  time  is  not  allowed  to  adjust  their 
tHrcumstances  to  their  diminished  powers  of  expenditure.  It  will  be  understood 
that  the  principle,  of  which  I  am  here  speaking,  applies  only  to  enhancement  based 
upon  an  increase  in  the  value  of  the  produce,  a  rise  of  the  price  of  produce  due  to 
the  operation  of  general  causes.  It  would  not  interfere  with  or  supplant  the  present 
first  and  third  grounds  of  enhancement  (ante,  p.  283)  or  the  remaining  portions  of 
the  second  ground,  as  to  which  some  observations  have  been  made  above  (anU»^  pp. 
285—238).  If  it  were  thought  advisable  to  convert  the  rents  paid  in  kind  in  Behar 
into  money-rents,  the  same  nde  could  be  applied,  only  in  this  case  a  preliminary 
step  would  be  necessary,  viz.,  to  fix  the  money-rent,  which  is  the  first  factor  in  the 
calculation,  by  ascertaining  upon  an  average  of  a  certain  number  of  years  the  value 
of  the  produce  delivered  as  rent. 

**  In  concluding  this,  as  in  concluding  the  previous  note,  I  desire  to  say  that 
I  sum  up  in  favour  of  no  particular  conclasion.  I  advocate  no  remedy  especially. 
I  have  merely  put  forward  one  possible  way  of  looking  at  a  portion  of  the  history 
of  the  question,  and  have  endeavoured  to  collect  some  details  of  what  has  been  done 
ot  proposed  to  be  d(me,  with  the  view  of  assisting  future  deliberation.  If  there  is 
anything  in  this  paper,  to  the  absolute  accuracy  of  which  some  will  not  be  prepared 
to  assent,  I  can  only  say  that  in  dealing  with  a  difficult  subject,  I  have  endeavoured  to 
be  accurate,  and  that  I  shall  be  grateful  for  any  assistance  which  will  enable  me  to  be 
wmescu-^MekPs  Digest,  pp.  260  to  253. 

In  a  suit  to  enhance  the  rate  of  rent  of  occupancy  raiyat,  the  sole  ground   of 
Thei^iu  mider  the    enhancement  being  an  increase  in  the  value  of   the  produce 
M  Aet  09  applieoble    the  words  **  fair  and  equitable"  in  section  5  are  to  be  construed 
t&  the  new*  gs  equivalent  to  the  varying  expressions,  "  pergunnah  rates,' 

^^tates  paid  for  similar  lands  in  the  adjacent  places,"  and  *y;ustomary  rates,"  and  mean 
not  Ae  rate  obtainable  bv  open  competition,  but  the  prevailing  rate  payaUe   by.  ^e 
same  class  of  raiyats  for  lauds  of    similar  description  and  with  similar  advantages  . 
in  the  i^ces  adjacent.    If    the  customary  rate  of   the  neighbourhood  had  not 
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been  sd  justed  with  reference  to  the  increased  valne  of  the  produce,  and  an  adjust- 
ment  h  required  in  consequence  of  a  rise  in  the  value  of  the  produce,  caused> 
simply  bj  a  rise  in  the  price,  and  bj  causes  independent  both  of  the  zemindar 
and  raijat,  the  rule  of  proportion  to  be  adopted  in  such  adjustments  is  that  the 
old  rent  should  bear  to  the  increased  rent  the  same  proportion  as  the  former 
value  of  the  produce  of  the  soil,  calculated  on  an  average  of  three  or  five  years  next 
before  the  date  of  the  alleged  rise  in  value,  bears  to  its  present  value — Tkakuranee 
Dan  V.  Bi$h»$9wr  Mukerji,  8  W.  R.,  Act  X,  29,  F.  B^  per  Trevor,  J,  ''  If  the 
rent  of  araiyat  consists  partly  of  money  and  partly  of  services  or  somethyi^p 
equivalent  to  services,— as  an  obligation  to  cultivate  and  supply  indigo  at  a 
certain  price— the  value  of  such  contract  would  have  to  be  estimated  and  added 
to  the  old  rent,  and  the  aggregate  value  would  form  a  term  in  the  proportion." 
(Id.f  Norman,  J.)  This  rule  ^*  should  be  adopted  in  the  absence  of  any  recently 
adjusted  pergunnah  customary  rates.  In  thus  ascertaining  thb  rate,  we  shall  be 
ascertaining  it  on  a  principle  similar  to  that  on  which  the  old  pergunnah  or  custo- 
mary rates  were  fixed.  We  shall  be  doing  what  was  deemed  fair  and  equitable  in  the 
case  of  raiyats  having  a  right  of  occupancy  prior  to  Act  X,  and  what  is  not  less  fair 
and  equitable  in  the  casi  of  raiyats  having  a  right  of  occupancy  under  that  Act  Let 
the  zemindar  seeking  to  enhance  the  rent,  go  back  to  any  year  he  chooses,  and  lee 
him  prove  that  the  proportion  was  then  more  favourable  to  him  than  it  has  subse- 
quently become.  Either  party  should  be  at  liberty,  in  each  case,  to  prove  any  special 
circumstances  tending  to  show  that  the  application  of  the  rule  of  proportion  to  that 
particular  case  would  work  injustice."  (Zi.,  per  Macpherson,  J.)  A  daim  to  enhance- 
ment based  on  the  increased  productive  power  of  the  land,  or  on  the  increased  value  of 
its  produce,  can  only  take  effect  in  cases  where  the  neighbouring  rates  of  rent  have  not 
accommodated  themselves  to  the  altered  state  of  circumstances,  where,  in  short,  all 
raiyats  together  are  paying  less  than  a  fair  rate  of  rent ;  and  to  such  cases  the  principle 
laid  down  in  the  Great  Rent  Case  would  apply.  But  where  there  already  exists  a  guide 
as  to  what  is  a  fair  rate  of  rent,  and  the  suit  is  for  enhancement  on  the  ground  of 
the  prevailing  rates,  the  principle  will  not  apparently  apply — Sreeram  Chatter^i 
V.  Lakhan  Majilla,  Marsh,  379  ;  Sreesh  Chunder  Doss  v.  Assimomaaa  and  others,  7 
W.  B.  231.  The  rule  of  proportion  as  laid  down  in  the  Full  Bench  case  of  Thakurani 
Dost  applies  only  to  cases  in  which  the  sole  ground  of  enhancement  is  an  increase 
in  the  value  of  the  produce,  and  to  cases  in  which  the  rates  have  not  adjusted  thenv- 
selves  to  altered  circumstances.  It  is  inapplicable  to  cases  where  the  value  of 
the  produce  has  not  only  increased,  but  the  productive  powers  of  the  land  have 
decreased,  and  the  expenses  of  cultivation  have  increased  also.  In  such  cases  the 
value  of  the  present  decreased  average  produce  per  bigha,  calculated  on  the 
produce  of  three  or  &ye  years,  must  be  found  ;  and  it  must  be  contrasted  with 
the  average  value  of  the  produce  before  the  decrease  in  the  productive  powei*s 
calculated  in  the  same«>way,  and  the  increased  present  cost  of  production,  as  con- 
trasted  with  the  former  cost  per  bigha,  must  be  ascertained  also.  When  these 
data  are  ascertained,  the  formula  to  be  applied  will  stand  thus  :— The  average  value 
of  the  produce  before  the  decrease  in  the  productive  powers  of  the  land  will  be 
to  the  average  value  of  the  present  decreased  produce,  mintM  the  increased  cost 
of  production,  as  the  rent  previously  paid  will  be  to  that  which  the  land  ought 
now  to  pay — iShowdamm  Dasi  v.  Shookul  Mahomedy  7  W.  R.,  94. 

Claims  to  enhancement  on  the  basis  of  '*  increased  produce"  and  *'  increased 
value  of  produce*'  are  inconsistent  and  indeed  incompatible  with  one  founded  on 
an  inequality  between  the  rent  paid  by  a  tenant  on  the  estate  and  that  paid  by 
a  tenant  on  a  neighbouring  estate— ^re««A  Chunder  Das  v.  Assimonissa,  7  W.  R., 
284.  The  statement  of  in^nsistent  grounds  in  a  notice  does  not  invalidate  a 
.  suit  for  enhancement,  if  the  raiyat  has  not  been  in  any  way  prejudiced  by  it,  and 
has  taken  no  objection  as  to  the  iiiconaiateiW7  in  the  lower  Courts— jfiomrtfMtoi. 
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Ghose  ¥.  PTomnm  Nath  Bhuttacharjee,  20  W.  R.,  208,  Bat  if  %  raiyat  i%  holding 
beUni}  ike  rates  paid  bj  his  neighboora,  and  ii^  conseqnence  of  the  incream  of  the 
value  of  the  produce  thoge  rates  are  themselves  too  lo^,  a  zen^indar  may  be 
entitled  to  the  t>^iiefit  of  both  the  grounds  of  enhancement  in  the  same  suit — 
Thakurard  Daei  v.  Bissesvar  Mukerji,  3  W.  R.,  Act  X,  29,  per  Norman,  J.  A 
^m  to  enhamcemeat  of  r^t  on  the  basis,  of  increased  produce,  and  one  that  of 
increased  yalae  of  prodace,  are  not  inconsistent  and  incompatible — Gopee  Nath 
Jlpikefji  V.  Bamkuri  MundUy  9  W.  R.,  476.  The  rule  of  proportion  is  not  appU- 
eahle  where  the  rates  between  the  present  value  of  th^  produce  of  the  soil  and 
the  former  value  at  the  time  of  the  original  taking  cannot  be  ascertained-^—Jodu^ 
Chmdra  Saldar  v.  Etbari  Luskar,  8  W.  R.  (Act  X),  166. 

The  increase  however  in  the  value  of  the  produce  must  be  a|i  increase  ''  in  its 

m,    . .  •       natural  and  usual  value  in  ordinary  years  ;  the  accidental 

natural.  '^^^  exceptional  high  pnees  of  a  particular  year    m    con- 

sequence of  drought  and  scarcity,  cannot  be  treated  as  a 
measure  by  which  rent  is  to  be  adjusted.  A  tenant  takes  land,  not  with  referenoa 
to  the  exceptional  high  prices  of  a  past  year,  but  with  reference  to  the  prices  he  may 
leasonaUy  expect  to  realise  for  the  crops  he  will  raise  in  succeeding  years"— 
Bhagruth  Das  v.  Mahsoop  Boy,  6  W.  B.  (Act  X),  84.  The  increase  in  the  value,  of 
the  produce  must  be  a  permanent  one, — that  is,  a  steady  and  normal  increase,  and 
not  one  that  fluctuates  in  a  violent  and  uncertain- way,  and  is  afiEected  by  extraordinary 
causes  not  likely  to  hstr^Thakurani  Dasi  v.  Bissesur  Mukerji,  8  W.  R.,  Act  X. 
142. 

In  a  suit  for  enhancement  of  rent  the  plaintiff,  among  other  grounds,  contended 
that  the  value  of  the  produce  of  the  land  had  increased,  and  called  witnesses  belong- 
ing to  the  cultivating  class,  who  stated  from  memory  the  prices  which  had  prevailed 
in  the  locality  for  a  number  of  years.  The  District  Judge  considered  this  evidence 
to  be  no  safe  guide  to  the  value  of  the  produce,  which  he  held  could  only  be  proved 
l^  trades  and  merchants  with  books  of  accounts  by  which  their  memory 
could  be  refreshed  and  tested.  HM,  that  the  evidence  adduced  was  relevant 
and  entitled  to  consideration — Haro  Proaad  Boy  v.    Wooma   Tara  Debia,  I.   L.   R., 

7  €al.,  268  ;  8  0.  L.  B.,  449  ;  Boopnarain  Koor  v.  Bessai  Tewari,  24  W.  R.^ 
119  ;  Ghindahm  MphurU  v.  ShurtU  Chunder  Boy,  28  W.  R.,  160  ;  Bamdas  Saha 
V.   Manmohini  Dasi,  7  B.  L.  R.,  App.,  4  ;  Gunee  Biswas  v.  Sree  Sre^opal  Chowdry, 

8  W.  B.,  895  ;   Musst,  Digamburi  Dasi  v.  Kishendhur  Nundi,  1  Jnd.  Jur.,  85. 

Grounds  (c)  and  (d). — These  grounds  are  subject  to  sections  88  and  84  of    the 
Act.     The  increase  does  not  mean  the  capacity  for  realising 
duelheVmX  ^^  ^^'    *  ^^^®'  '®^*  ^^^  building  or  pther  purposes  ;  but  an  increase 
.    '  of    the    productive    powers    of     the    land    itself — Bissessur 

Ckuckerparti  v.  Woomachum  Boy,  9  W.  B.,  122  ;  Kenyah  Chyemchfi  Kajah  v.  Jan 
4U  Chowdry,  1  W.  R.,  46.  Where  a  considerable  portion  of  a  town  had  been  carried 
away  by  the  Ganges,  and  the  value  of  the  land  has  consequently  increased,  it  was 
l^dld.  that  a  rise  in  the  value  of  the  land  from  such  a  cause  was  not  an  increase  in 
the  productive  powers  of  the  land  as  contemplated  by  this  section — Khpndkar 
Abdtir  B(3Lhman  Y.,  Woonu^  Churan  Boy,  SW,  R.,  880.  The  increase  of  the  value 
of  land  by  reason  of  the  existence  of  a  distillery  or  of  a  rope  yard  is  not  an  increase  in 
the  productive  powers  of  the  land  within  the  meaning  of  this  section — Brojonath  Kundu 
Chowdry  y.  Stewart,  16  W.  R.,  216  ;  Madun  Mohun  Bisvas  v.  Stalkart,  17  W.  R.,  441. 
A  casual  increase  in  the  fertility  of  the  land  is  not  a  ground  for  permanent  enhancement 
of  rent— Xw^o  Mohun  Patur  v.  Muri  Sunkur  Mukerjt,  7  W.  K.,  235.  The 
iiicrease  must  either  be  permanent  or  likely  to  last  for  A  considerable  time'-Khajeh 
Ahdool  Gunny  v.  Bhuttoo  Sheik,  22  W.  R.,  850.  An .  enhancement  of  rent  can 
be  had  .under  this  clause  where  the  increase  has  resulted  from  additional  productive.^ 
npss  \n.tlie  aoil   arising,  out  of  fertilising  deposits,  or  from  increased  facilities  for 
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disposing  of  tbe  produce,  arising  oat  of  the  constrnction  or  protecting  of  embank- 
mentSy  or  the  introduction  of  railways,  or  the  rise  of  new  markets,  or  the  generally  in* 
creased  facilities  of  communication  which  are  caused  by  the  construction  of  ordinary 
metalled  roads,  &c.—FooUn  Behari  Sen  r.  Watson  ^  Co,,  9  W.  B.,  190,  P.  B.,  per 
8eton  Karr,  J. 

Bif  an  improvement  effected    by,  or  at  the  expense  of,  the  landlord, — The  old 

section  had  **  otherwise  than  hy  the  agency y  or  at  the  expense 
^mprwment  by  land-    ^j  ^^  raiyatP     For  "  improvements"   vide    sections  76  to 

84.  It  is  not  sufficient  to  show  that  the  productive  power 
of  the  land  has  increased ;  the  landlord  must  also  show  that  the  increase  has 
been  brought  about  ^*  by  improvements  made  by  himself  or  by  fluvial  action." 
Where  a  raiyat  has  dug  a  tank  for  public  use,  and  the  garden  he  rented  had  been 
rendered  productive  by  the  exertions  and  outlay  of  the  tenants,  the  land  was 
held  not  liable  to  enhancement — Sreeram  Chatterji  v.  Lakhan  Majilla,  Marsh,  879  j. 
2  Hay,  427.  On  the  other  hand  where  tenants  had  held  land  for  some  25  years 
at  rents  much  below  the  prevailing  rates,  it  was  held  they  were  not  entitled  at 
the  end  of  that  time  to  plead  the  expenditure  of  their  own  capital  and  labour 
as  against  the  landlord's  claim  to  enhanced  rent — Prosunno  Kumar  Paul  Chowdry 
T.  Radha  Nath  Be  Chowdry y  7  W,  R.,  97.  The  fact  is  that  when  enhancement 
is  sought  under  ground  (a),  the  questions  of  improvement  and  costs  of  cultivation^ 
&c.,  do  not  intervene  except  so  far  as  may  be  brought  to  bear  upon  the  ^pround 
under  section  95.  Where  the  crops  had  been  deficient  in  quantity,  and  owing  to 
the  care  and  labor  of  the  raiyat,  they  had  increased  in  value  considerably  above 
that  of  former  years,  the  raiyat  was  entitled  to  set  off  such  against  a  suit  for 
enhancement — Shoudamtm  Dasi  v.  Haran  Chunder  Surma,  6  W.  R.  (Act  X),  108. 
Where  a  raiyat  had  taken  lease  of  some  land  covered  with  jungle  at  a  low  rent, 
and  had  afterwards  cleared  the  jungle  and  made  the  land  into  an  orchard,  it  was 
held  that  the  landlord  could  not  enhance  the  rent  to  the  rate  paid  for  other 
orchards  in  the  neighbourhood,  inasmuch  as  the  improvements  had  been    effected 

by  the  exertion  and  at  the  cost  of  the  tenant.     It  is  not 
Converdon      of     an    ^f  course  meant  that  a  raiyat  who  takes  jungle  land  is  to 

arable   land  %nto  an  or-    -i    u    ..    *  j.   •       i         i.         xm.      iT     •      i    u- 

chard,  "^^^  ^*  ^^^  ®^®^  **  jungle  rates.     When  he  simply  brmgs 

jungle  land  into  cultivation,  he  is  liable,  after  a  reasonable 
time,  to  pay  the  full  pergunnah  rates  for  cultivated  land  ;  but  if  the  land  which 
he  originally  received  was  not  only  uncultivated  jungle,  but  in  its  then  state 
impracticable  for  cultivation ;  if,  for  instance,  it  was  salt  land,  which  could  only 
be  made  sweet  by  special  worl^  of  the  raiyat,  or  rock,  which  could  only  be  made 
culturable  by  special  labor,  then  the  raiyat  who  made  these  works,  or  expended 
that  labor,  would  be  entitled  to  hold  at  exceptionally  low  rates.  So  again,  if  having' 
received  ordinary  land  ajid  converted  it  into  land  of  specially  high  value,  he 
would  only  be  liable  to  pay  the  ordinary  rates  paid  for  land  o!  the  same  quality, 
irrespective  of  the  special  characters  impressed  upon  it  by  himself — Chowdry  Khan 
V.  Oour  Jana,  2  W.  R.  (Act  X),  40  ;  Oolamali  v.  Babu  Gopal  Lai  Tagore,  9  W.  R.> 
65.  So  where  a  tenant  erects  distillery,  the  land  is  not  liable  to  enhancement— 
Braja  Nath  Kundu  Chowdry  v.  Stewart,  8  B.  L.  R.,  App.  51;  16  W.  R.,  216.  Under 
the  old  law  where  the  productive  powers  had  increased  by  reason  of  the  Govern- 
ment having  erected  an  embankment,  the  land  was  liable  to  enhancement— t7a(2tt^ 
Chundra  Haldar  v.  Etware  Luskur,  Marsh.,  498,  It  would  not  be  so  now  under 
the  present  la^  because  the  improvement  by  the  Government  is  not  an  improve* 
ment  made  by  the  landlord  or  by  fluvial  action.    When  a  defendant  allows  that  the 

prodtctive  powers  of  the  land  have  increased,  it  is  still 

Burden  of  proof .  incumbent  on  the  plaintiff  to  show  that  the  agency  which 

'effected  the  increase  was  not  that  of  the  raiyat,  or  ,under  the  present  law  was 

that   of   himself   or  fluvial  action.     "When,"  observed  the  Chief  Justice,  "a^ 
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defendent  comes  into  Ooort,  and  tbe  Court  asks  him  'what  do  yon  say  to 
the  plaintiff's  claim?'  and  he  says  'I  admit  that  the  prednctiven^s  has 
increased  but  not  otherwise  than  by  my  agency/  such  an  admission  must  be 
taken  altogether.  So  it  is  in  the  case  of  a  written  statement.  A  written  statement 
put  in  by  a  defendant  is  not  a  plea  by  way  of  confusion  and  avoidance  ;  it  is 
the  statement  of  the  grounds  of  his  defence,  and  he  must  verify  the  statement. 
If  you  read  a  man  s  answer  you  must  take  the  whole  admission  together.  Takmg 
the  whole  admission  together  in  this  case,  the  defendant  says  '  that  the  pro* 
ductiveness  has  increased,  but  not  otherwise  than  by  my  agency,'  and  the 
plaintiff  then  has  to  prove  his  case.  The  general  rule  of  evidence  is  that 
if  in  order  to  make  out  a  title,  it  is  necessary  to  prove  a  negative,  the  party  wbo 
traverse  the  title  must  prove  the  title.  The  plaintiff  alleged  the  right  to  enhance  on 
the  ground  that  the  productiveness  had  increased  otherwise  than  by  the  agency  of 
the  raiyat.  I  am  of  opinion  therefore  that  the  onus  lay  on  the  plaintiff  to  prove 
the  ground  of  his  right  to  enhance,  namely,  that  the  productiveness  of  the  land  had 
increased  otherwise  than  by  the  agency  of  the  raiyat"— PooZin  Behari  Sen  v. 
Watson^  9  W.  R.,  190.  The  change  of  words  is  significant  in  the  new  section^ 
and  the  onus  of  proof  now  decidedly  is  upon  the  landlord. 

In  a  suit  for  enhancement  of  rent,  defendant  pleaded  that  the  land  was  used 
solely  for  fruit  trees,  and  that  those  trees  were  originally  planted  by  the  defendant ; 
that  consequently,  any  increase  in  the  value  and  productiveness  of  the  land  in 
consequence  of  the  growth  of  trees  must  be  attributable  to  the  agency  of  the 
defendant,  and  therefore  by  section  18  of  Act  YIII  of  1869  (B.C.),  such  increase 
would  be  no  ground  for  enhancement :  Held  that  this  was  bad  defence— •O&Aoy 
Chunder  Sirdar  and  others  v.  Radka  Bullubh  Sen  and  others,  1  C.  L.  R.,  649.  The 
Court  (Garth,  C. J.,  and  Birch,  J.)  said  :  ^*  It  is  in  point  of  fact  untrue  that  the 
increased  productivenesB  of  an  orchard  by  reason  of  the  growth  of  the  fruit  trees  is 
due  to  the  agency  of  the  person  who  first  planted  them.  After  the  first  expense  of 
preparing  the  land,  and  planting  and  nurturing  the  young  trees  has  been  incurred,  the 
increase  in  the  productiveness  of  an  orchard  depends  probably  far  less  upon  the  labor 
and  outlay  of  the  tenant  than  land  used  for  the  ordinary  purposes  of  agriculture. 
The  trees  may  require  a  certain  amount  of  care  and  attention  from  time  to  time, 
but  their  growth  and  productiveness  depend  far  more  upon  the  quality  of  the  soil 
and  the  fertili2dng  influence  of  the  seasons,  than  upon  the  labor  of  man.  It  is 
qnite  right  of  course  that  in  settling  the  rent  of  land  which  is  let  for  the  purposes 
of  an  orchard,  a  due  allowance  should  be  made  to  the  tenant  to  cover  the  cost  of 
his  original  outlay  in  the  way  both  of  labour  and  capital ;  but  after  such  allowance 
has  been  made,  there  is  no  reason  why  the  rent  of  the  lands  used  for  orchards  should 
not  be  liable  to  enhancement  or  abatement  from  time  to  time,  in  the  same  way  as 
lands  used  for  other  kinds  of  culture." 

In  a  suit  for  enhancement  of  rent,  bare  proof  that  the  productive  powers  of  the 
land  in  suit  have  been  increased  by  the  agency,  or  at  the  expense  of  the  defendant 
or  his  ancestor,  is  not  sufficient  to  exempt  the  defendant  altogether  from  enhance- 
ment. In  such  a  case,  where  the  value  of  similar  lands  in  the  same  locality,  but  not 
sharing  the  special  advantages  resulting  from  works  or  improvements  erected  or 
effected  by,  or  at  the  expense  of  the  defendant  or  his  ancestor,  has  been  imcreased 
by  natural  causes,  it  must  be  assumed  that  the  lands  of  defendant,  owe  their  increased 
value  to  that  extent  to  natural  causes,  and  are  to  that  extent  liable  to  enhancement— 
Tehcdt   Chwramba  Singh  v.  Dunraj  Roy,  I.  L.  R.,  5  Cal.,  56. 

By  fluvial  action, — The  lexicographical  meaning  oLfluvial  action  is  action  of 
rivers.  But  the  phrase  seems'^to  have  been  here  used  to 
*5?««^<»^  denote  action  of  the  earth. 
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^/    . 
Ruie^ts  to  enhance-        XXXI.    Where  an  enhancemisrit  is  claimed 
ment  on  ground  of  pre-     on  the  ground  that    the    rate    of   rent    paid  is 
^  ^^  below  the  prevailiog  rate — 

(a)  in  determining  what  is  the  prevailing  rate  the  Court  shall 
have  regard  to  the  rates  generally  paid  dmdi^g  a  period 
o£  not  less  than  three  years  before  the  institution  of  the 
suit,  and  shall  not  decree  an  enhancement  unless  diere 
is  a  substantial  difference  between  the  rate  paid  by  the 
raiyat  and  the  prevailing  rate  found  by  the  Cburt ; 

(5)  if  in  the  opinion  of  the  Court  the  prevailing  rate  of  rent 
cannot  be  satisfactorily  ascertained  without  a  local  inquiry^ 
the  Court  may  direct  that  a  local  inquiry  be  held  under 
Chapter  XX  V  of  the  Code  of  Civil  Procedure  by  such 
Revenue-officer  as  the  Local  Government  Inay  authorize 
in  that  behali*  by  rules  made  under  section  392  of  the  said 
Code ; 

{c)  in  determining  imder  this  section  the  rate  of  rent  payable 
by  a  raiyat  his  caste  shall  not  be  taken  into  consideration, 
unless  it  is  proved  that  by  local  custom  caste  is  taken 
into  account  in  detOTmining  the  rate ;  imd  whenever  it 
is  found  that  by  local  <5Ustom  any  description  erf  raiyats 
hold  land  at  favourable  rates  of  rent,  the  rate  shall  be 
determined  in  accordance  with  that  custom ; 

^d)  in  ascertaining  the  prevailing  rate  of  rent  the  amount  of 
any  enhancement  authorized  on  account  of  a  landlord's 
imjwovetnent  shall  not  be  taken  into  consideration. 

Clause  (a). — Vide  ihip  notes  under  the  heading  of  "prevailing  rate** 
in  clause  (a)  of  section  30,  "  Generally  paid"  means  paid  by  the  majority  of 
occupancy  raiyats*  What  is  meant  by  the  words  "  unless  there  is  substantial 
difference  between  ihe  rate  paid  by  the  raiyat  and  the  prerailing  rate  found 
by  Court"  ?  Should  an  arerage  be  struck  ?  Vide  the  notes  under  ground  (a)  of 
section  30.  In  Audh  Bihari  Sing  t.  Dost  Mahomed,  22  W.  R.,  185,  it  was  held  that 
it  is  not  allowable  to  the  Court  to  strike  an  average  of  the  rates  of  rent.  But  in 
y'Shaik  Dena  Gazee  v,  Sabu  MohirU  Mohun  Das,  21  W.  R.,  167,  it  was  held  that  if 
a  generally  prevailing  rate  -cannot  be  found,  the  currency  of  the  different  rates 
being  so  nearly  equal  as  to  make  it  impossible  to  say  which  is  the  prevailing  lai^y 
the  Court  is  not  in  error  in  taking  an  average.  So  in  Ticharam  Singh  y.  Mrs, 
5an<:?^«,  22  W.  R.,  885,itwasheldthat,  although  the  landlord  may  not  gite  evidence 
as  to  the  rate  of  rent  payable  by  tenants  of  the  same  "lelass,  &c.,  yet  if  a  compari* 
son  be  made  with  rates  paid  for  lands  of  a  somewhat  hetter  quality  and  a  proper 
enhanced  rate  awarded,  it  will  be  in  conformity  with  the  spirit  of  law. 

Clause   (h), — The  Circular  Order  of  the  Bengal  High  Court  which  pro^des 

that   all    investigations   <inder  Section   392   of   the   Givii    Procedure   Code  shaH 

be  conducted  by  the  Civil  Court  Amin  alone  will  have  to  be  remodelled.    The  practice 

of  finding  prevailing   rate  \j  local  inspection  of  the  Civil  Court  AmIn  has  always 

^  been  discouraged.    "  I  wish  to  remark,"ob3erved  Mitter,  J.^  ^'  that  a  practice  hiis 


.8ED.  XDtL]  TflB  BSNT  LAW  Oil'  "BeSOKL  Ij^ 

>%eeiifflBt  growing  b^  wliteli  Amibs  are  tttad^  the  teal  jtdo^es  of  important  qtie^^rtiotis 
t)f  law  and  fact,  whieh  it  is  the  duty  of  the  Court  itself  to  determine.  Local 
invBstigatiotis  ooght  to  be  restricted  to  points  which  really  require  some  local 
inspection  for  their  elucidation.  It  is  absurd  to  suppose  that  the  Legislature 
intended  tiiat  in  every  case  fOT  enhancement  an  Amin  ought  to  be  deputed  to 
^encpiire  into  and  report  upon  the  rates  at  which  the  enhancement  is  to  be  made,  and 
the  mischierous  consequence  of  acting  t^on  such  a  supposition  are  •  painfully  mani- 
fest in  the  present  case.  *  *  /^  I  Uiink  it  to  be  a  manifest  departure  ft'om  the 
intention  of  the  Legislature  to  allow  witnesses  to  be  examined  out  of  Oourt  by 
Amins  ;  except  with  Teference  to  such  points  for  the  determination  of  which  a 
,  loccd  investigation  is  legitimately  required.  It  is  of  the  utmost  importance  to  the  ends 
of  justice  to  insist  upon  the  examination  of  witnesses  in  open  Court  and  by  the  Court 
itself.  This  shouloT  always  be  obserred  as  a  general  rule  by  which  all  Courts  are 
^bonnd,  and  any  deviation  from  this  rule  ought  not  to  be  permitted^  exc^t  in  cases 
in  which  the  Legislature  has  expressly  sanctioned  it,  «s  for  instance,  where  wit- 
nesses are  to  be  examined  by  Commission,  or  where  an  Amin  deputed  to  hoId« 
local  investigation  thinks  it  necessary  to  examine  witnesses  on  the  spot  with  refei^ 
ence  to  such  matters  as  fall  within  %he  legitimate  s<!ope  of  the  enquiry  entrusted  to 
Idm^^^^hadoo  Sing  v.  Ramanugra,  9  W.  R.,  83.  So  in  Mr,  Jamei  Tweedie  v. 
FwTM  Chund&  Gdngooli  and  others,  12  W.  R.,  188,  Sir  Barnes  Peacock  remarked: 
*^  It  tipp^ars  upon  that  report  of  the  Amin  that  the  defendant  having  called 
witnesses  bamed  in  the  report,  the  Amin  made  enquiries  in  the  neighbourhood, 
'and  from  what  he  leamt,  the  rates  were  such  as  he  found  tliem  to  be,  and  'not  as 
^stated  hy  the  defendant's  witnesses.  Witnesses  both  for  the  plaintiff  and  defendant 
.were  examined;  but  the  Amin  did  not  give  credit  to  the  defendant's  witnesses  on 
account  of .  something  he  heard  in  the  neighbourhood.  It  appears  to  me  that 
'when  the  defendant  in  his  grounds  of  appeal  contended  that  his  witnesses  had 
'proved  certain  rates  to  be  the  rates  of  the  village,  the  Judge  had  no  right  to  take 
the  Amines  report,  trhich  got  rid  of  the  evidence  of  those  witnesses  by  the  state- 
*meiit  made  in  conversation,  probably  in  the  absence  of  parties  ;  and,  although  the 
defendant  had  not  objected  to  the  Amin's  report  before  the  Deputy  Collector, 
the  Judge  ought  to  have  examined  the  defendant's  witnesses,  and  decided  whether 
'they  d^  or  did  not  make  out  the  allegations  In  tlie  defendant's  ground  of  isppeal." 
Th«  foro^  of  theise  d^isions  is  much  weakened  by  this  provision,  and  as  the  investi- 
gation under  this  clause  will  be  now  conducted  by  a  Revenue  officer,  better  results 
are  expected. 

Clause  (c).— Section  20  of  Act  XVIII  of  1873  (North- Western  Provinces  Rent 
Act)  runs  as  follows  :  -^^  In  determining  under  this  chapter  the  rate  of  rent  payable 
rbf  any  t^aat,  his  caste  shall  not  be  taken  into  consideration,  unless  it  is  proved  that, 
by  local  custom,  caste  is  taken  into  account  in  determining  such  rate;  and 
•whenever  it  is  found  that  by  local  custom  or  practice,  any  dlass  of  persons  by  reason 
of  their  having  formerly  been  proprietors  of  the  soil  or  otherwise,  hold  land  at 
favorable  rates  of  rent,  the  rate  shall  be  determined  in  accordance  with  such  custom 
or  practice." 

<<The  Judge  'fiiids  that  similar  raiyats  pay  those  rates  Ik»r4(imilar  lands,  and 
defeiadant  admits  that  those  other  raiyats  with  whom  he  is  compared  are  raiyats, 
with  rights  of  occupancy  as  he  is.  He  is  unable  to  show  that,  according  to  the 
^t^Um  oftfie  village^  there  are  any  separate  class  of  raiyats  within  the  general  body 
M  occfupancy  raiyats,  and  therefore  we  must  ooosider  the  general  body  of  raiyats 
4nth  rights  of  oocupancy  to  be  the  same  class  of  raiyats  within  the  meaning  of 
tiie  law,  although  some  may  be  more  and  some  Ufss  ancient."  The  following 
illqstiutioii  (b)  was  given  in  the  Rent  Commission  Rill  to  the  enhancement  section: 
f^Ji  is  in  poeaession  of  its  holding  which  has  descended  to  him  from  his  great  grandf^ 
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lather  who  held  it  at  the  time  of  the  Permanent  Settlement*  B  Was  let  into  poseed^ 
sion  of  *hi8  holding  20  years  ago.  There  is  evidence  that  the  descendants  of  raiyats, 
who  were  in  possession  at  the  time  of  the  Permanent  Settlement,  customarilif  hold 
at  rates  less  by  fonr  annas  in  the  rupee  than  raiyats  who  have  come  into  possession 
at  a  later  period.  A  and  B  are  not  raiyats  of  the  same  class."  This  illustratioB, 
though  not  fully  applicable,  now  shows  that  a  very  wide  range  will  be  given  to  local 
customs.    See  I.  L.  R.  9  Gal,  505  ;  12  0*  L.  R.  251. 

Clause  (d), — This  need  not  have  been  provided  for,  because  in  ground  (a)  of 
section  80,  the  land  should  be  of  a  similar  description  and  with  similar  advantages. 
Now  if  the  prevailing  rate  has  been  established  on  account  of  the  landlord's  improve-' 
ment,  the  land  which  is  subject  to  that  rate  must  have  superior  advantages  than  the 
land  of  which  the  rent  is  sought  to  be  enhanced. 

32      XXXn.   Where  an  enhancement  is  claimed  on  the  groimd 

Rules  88  to  enhance.      ^^  »  rise  in  prlceS— 

ment  on  ground  of  rise  (a)  the  Court    shall  Compare  the  average 

^  ^^  prices  during  the  decennial  period  immediately 

proceeding  the  institution  of  the  suit  with  the  average 

prices  during  such  other  decennial  period  as  it  may  appear 

equitable  and  practicable  to  take  for  comparison  ; 

(ft)  the  enhanced  rent  shall  bear  to  the  previous  rent  the  same 
proportion  as  the  average  prices  during  the  last  .decennial 
period  bear  to  the  average  prices  during  the  previous  de- 
cennial period  taken  for  purposes  of  camparison  :  provided 
that,  in  calculating  this  proportion,  the  average  prices 
during  the  later  period  shall  be  reduced  by  one-third  of 
their  excess  over  the  average  prices  during  the  earlier 
period ; 

(c)  ii  in  the  opinion  of  the  Court  it  is  not  practicable  to  take 
the  decennial  periods  prescribed  in  clause  (a),  the  Court 
may,  in  its  discretion,  substitute  any  shorter  periods 
therefor. 

Clause  (a). — Vide  notes  under  ground  (c)   of  section  30. 

"  We  have  required  Courts,  in  dealing  with  claims  to  enhancement  on  the 
ground  of  a  rise  in  prices,  to  take  decennifJ  periods  instead  of  quinquennial  periods 
for  the  purposes  of  compaHson,  except  when,  owing  to  the  absence  of  price-lists  or 
any  other  cause,  they  find  it  impracticable  to  take  such  periods,  in  which  case  thej 
may  take  any  shorter  periods." — Report  of  the  Select  Committee  on  Bill  No.  Ill, 
Gazette  of  India^  February  21st,  1885. 

Clause  C&^.— Compare  this  rule  of  porportion  with  that  of  the  Great  Rent  Case, 
3  W.  R.  (Act  X)  9  F.  B.,  discussed  under  section  24  of  the  Act,  and  ground  {b) 
and  (c)  of  section  80.     Seethe  notes  under  .these  sections. 

The  rule  of  proportion  prescribed  by  the  Great  Rent  Case  was  :  "  The  old 
rent  must  bear  to  the  increased  rent  t\ie  same  proportion  as  the  former  value  of 
the  produce  of  the  soil,  calculated  on  an  average  of  three  or  five  years  next  before 
the  date  of  the  alleged  rise  \n  value  bears  to  the  present  value."  This  rule  is 
certainly  modified  by  the  new  rule  of  proportion  given  in  this  Act  which  will  now 
*be  the   measure  of   enhancement  in    ordinary  cases ;  one-third  of    the  di&ereucb 
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between  the  two  rents  shall  however  be  the  maximum  limit.  The  modificatians  are 
these  :  (1)  The  application  of  the  rule  is  now  limited  to  money  rents  and  enhance- 
ment on  the  ground  of  a  rise  in  prices,  (2)  The  periods  between  which  a  comparison 
IS  to  be  made  are  decennial  periods  instead  of  periods  from  three  to  five  years. 
(8)  In  the  Great  Rent  Case  no  account  was  taken  of  increase  of  cost  of  production  ; 
a  deduction  of  one-third  of  the  increase  of  price  is  allowed  by  the  new  rule  in 
order. to  coyer  this.  (4)  The  new  rule  applies  to  all  money  rents  ;  the  old  rule  was 
limited  to  customary  rents,  i.e.,  rents  fixed  according  to  the  rate  commonly 
payable  by  the  same  class  of  raiyats  for  similar  lands  in  the  places  adjacent,  and 
representing  a  share  of  the  gross  produce  calculated  in  money — B.  L.  R.,  F.  B., 
202  ;  6  W.  R.  (Act  X),  84  ;  7  W.  R.,  94,  144  ;  9  W.  R.,  848  ;  6  B.  L.  R., 
Ap.  122. 

j7^  XXXin*  (1)  Where  an  enhancement  is  claimed  on  the  ground 

Boles  as  to  enhance-    ^^  »  landlord's  improvement— 
Bient  on  ground  of  land-        (a)  the   Court   shall  not  grant  an  enhance* 
lord's  improYement.  ^^^^  ^^^^^^  ^^^  improvement  has  been  registered 

in  accordance  with  this  Act ; 
(h)  in  determining  the  amount  of  enhancement  the  Court  shall 
have  regard  to— 
(i)  the  increase  in  the  productive  powers  of  the  land  caused, 

or  likely  to  be  caused  by  the  improvement, 
(ii)  the  cost  of  the  improvement, 
(iii)  the  cost   of  the  cultivation  required  for  utilizing  the 

improvement,  and 
(iv)  the  existing  rent  and  the  ability  of  the  land  to  bear  a 
higher  rent. 
(2)  A  decree  under  this  section  shall,  on  the  application  of 
the  tenant  or  his  successor  in  interest,  be   subject  to  re-considera- 
tion in  the  event  of  the  improvement  not  producing  or  ceasing  to 
produce  the  estimated  eflfect. 

In  Huro  Prosad  Roy  Chowdry  y.  Wooma  Tara  Deba,  2  W.  R.  (Act  X),  12, 
it  was  held  that  a  landlord  is  not  entitled  to  enhancement  on  the  ground  of 
ipiprovement  where  it  is  not  prored  that  the  increased  value  of  the  land  is  due  to 
Buch  improyement.  • 

Sub-clause  (1)  of  clause  (b)  1  of  section  88  seems  to  contemplate  an  enhance- 
ment on  prospective  grounds.  Mere  improyement  likely  to  increase  productive 
powers  might  give  grounds  for  enhancement.  Hence  clause  (2)  provides  for  the 
remedy  of  any  unexpected  eVils  of  an  enhancement  decree. 

xf-^  XXXIV.  Where  an  enhancement  is  claimed  on  the  ground  of 

an  increase    ill    productive  powers  due  to 

Bales  as  to  enhancement      ^      •  i  «j^:^^      •% 
on  ground  of   increitfe   in      fluvial  actlOU— ^  ^ 

productive  powers  due  to  ^q^  the  Court  shall  m)t  take  into  account 
ftunaiacUon.  ^^  increase  which  is  merely  temporary  or 

casual ;  . 
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(b)  the  Court  may  enhance  the  rent  to  such  a:n  amount  as  ifr 
may  deem  fair  and  equitable,  but  not  so  as  to  give  the 
landlord  more  than  one-half  of  the  value  of  the  net 
increase  in  the  produce  of  the  land. 

A  casual  increase  in  the  fertilitj  of  the  soil  is  not  a  ground  for  permanent 
enhancement  of  rent— iTmto  Mohan  PtUtur  y,  Huree  Sunhur  Mwkerji,  7  W.  R.^ 
235. 

^^      XXXV.  Notwithstanding  anything  in  the  foregoing  section,  the 

Enhancement  by  suit  CoUTt  shall  not  in  any  OaSC  decree  any  enhance- 
to  be  fair  and  equiUble.  ment  which  is  under  the  circumstances  of  the 
case  unfair  or  inequitable. 

All  the  proYisions  regarding  enhancement  of  rent  ave  subject  to  this  section. 
Under  no  oiroumstanoes  can  a  raiyaty  with  a  right  of  occupancy,  be  called  upon- 
to  pay  more  than  a  fair  and  equitable  rent— iVbor  Mahomed  Mundle  y.  Hari^ 
Prosunno  Roy,  W.  R.,  1864  (Act  X),  75  ;  and  in  determining  what  is  lair  and 
equitable  the  Court  may  take  into  consideration  the  rise  in  wages  ;  but  it  does 
not  necessarily  follow  that,  because  wages  are  double  what  they  were,  and  the 
necessaries  of  life  have  risen,  that  the  old  rent  is  fair  and  equitable  under 
the  altered  state  of  crrcumstancea-r-5at;{  y.  Jeeto  Meeah,  Marsh.,  186.  And 
as  the  existing  rent  is  always  presumed  to  be  fair  and  equitaUe  until  the  con- 
trary is  shown,  it  follows  that  a  landlord  who  claims  an  increase  of  rent  must 
clearly  make  out  the  grounds  qpon  which  enhancement  is  sought.  Th^  grounds 
too  must  be  one  or  other  of  those  stated  in  section  30.  This  section  should 
be  read  with  section  24  and  notes.  In  Huro  Frosad  Roy  Chowdry  v.  Chundee 
Chum  Byragee  and  others,  I.  L,  R.,  9  Cal.,  606  ;  12  C.  L.  R.,  251,  Wilson,  J., 
ebserres,  when  land  is  let  for  the  purpose  of  clearing  jungle  or  other  reclamation, 
and  on  this  ground,  or  any  other  ground  mentioned  in  the  lease,  a  reduced  rent  is 
provided  for  the  first  few  years,  and  it  is  said  that  the  rent  is  to  be  at  such  and 
such  a  rate,  a  sum  as  the  full  rent,  does  that  mean,  as  the  words  seem  to  import, 
that  the  full  rent  is  to  be  the  full  rent  as  long  as  the  tenure  subsists,  or  is  such  a 
rent  liable  to  enhancement  under  the  provisions  of  the  Bent  Law  ?  We  agree . 
with  the  lower  Appellate  Court  in  thinking  that  the  decision  of  the  Privy  Council 
in  Saradasoondory  Dehee  v.  Golam  Alt,  19  W.  R.J  65,  is  an  authority  for  holding 
thiit  the  foi^er  vi^w  is  the  true  one,  and  that  in  the  present  oase  the  rent  cannot 
be  enhanced. 

j^  XXZVX.  If  the  Court  passing  a  decree  for  enhancement  conei- 
Fowto  to  Older  pro-  ^ers  that  the  immediate  enforcement  of  the  decree " 
greseive  enhancement.  \j^  its  full  extent  will  be  attended  with  hardship 
to  the  raiyat,  it  may  direct  that  the  enhancement  shall  be  gradual  ; 
that  is  to  say,  that  the  rent  shall  increase  yearly  by  degrees  for  any 
number  of  years  not  exceeding  five  until  the  limit  of  the  enhance- 
ment decreed  has  been  reached, 

J  7  XXXVli.  (1)  A  suit  instituted  for  the  enhancement  of  the  rent. 

LimitaUon  of  right    of^  holding  on  the  ground  that  the  rate  of  rent 

k>  bijng  auccesiiTe  tn.    paid  is  below  the  prevailing  rate,  or  on  the  groimd 

.  hancement  auita.  ^£  ^  ^^^  j^  prices,  shall  not:  ]^  ^tertflujoed  if 
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within  the  fifteen  years  next  preceding  its  institution  the  rent  of 
the  holding  has  heen  enhanced  by  a  contract  made  after  the  second 
day  of  March  1883,  or  if  within  the  said  period  of  fifi;een  years  the 
rent  has  been  commuted  under  section  40,  or  a  decree  has  been 
passed  under  this  Act  or  any  enactment  repealed  by  this  Act 
enhancing  the  rent  on  either  of  the  grounds  aforesaid  or  on  any 
ground  corresponding  thereto  or  dismissing  the  suit  on  the  merits. 
(2)  Nothing  in  this  section  shall  affect  the  provisions  of 
section  373  of  the  Code  of  Civil  Procedure. 

An  enhancement  suit  under  grounds  (c)  and  (d)  of  section  80  is  therefore 
always  possible,  in  spite  of  the  result  of  former  suits.  But  where  a  decree  for 
enhanced  rent  has  been  obtained  under  grounds  (a)  and  (&),  whether  under  the  new 
or  the  old  Act,  or  if  the  rent  has  been  commuted  under  section  40  of  the  Act, 
or  increased  by  contract  since  2nd  March  1883,  no  further  suit  for  enhancement 
under  the  grounds  (a)  and  (b)  of  section  80  is  tenaWe  within  the  next  fifteen  years. 
So  also  if  a  suit  for  enhancement  under  these  two  grounds  has  been  dismissed 
on  the  merits.  Suppose,  however,  that  a  suit  for  enhancen^nt  on  the  ground  of 
the  increase  of  productive  powers  has  been  dismissed  on  merits,  cannot  the 
landlord  sue  within  the  next  fifteen  years  for  enhancement  of  rent  under  grounds  (a) 
and  (b)  of  section  80  ?   I  think  he  can. 

Clause  (2): — Section  373  of  the  Civil  Procedure  Code  runs  as  follows  :  "If 
at  any  time  after  the  institution  of  the  suit,  the  Court  is  satisfied  on  the  application 
of  the  plaintiff  (a)  that  the  suit  must  fail  by  reason  of  some  formal  defect,,  or  (b)  that 
there  are  sufficient  grounds  for  permitting  him  to  withdraw  from  the  suit,  or  to 
abandon  part  of  his  claim  with  liberty  to  bring  a  fresh  suit  for  the  subject-matter 
of  the  suit  or  for  the  part  so  abandoned,  the  Court  may  grant  such  permission  on 
such  terms  as  to  costs  or  otherwise  as  it  thinks  fit.  If  the  plaintiff  withdraw  from  . 
the  suit,  or  abandon  part  of  his  claim,  without  such  permission,  he  shall  be  liable  for 
such  costs  as  the.  Court  may  award,  and  shall  be  precluded  from  bringing  a  fresh 
suit  for  the  same  matter.  Nothing  in  this  section  shall  be  deemed  to  authorize 
the  Court  to  permit  one  of  the  several  plaintiffs  to  withdraw  without  the  consent 
of  others.** 

Beduotion  of  rent. 

^        xxxvm.  (1)  An  occupancy-raiyat  holding  at  a  naoney-rent 
.  may  institute  a  suit  for  the  reduction  of  his  rent 

ren  ^^  ^j^^  following  grounds,  and  except  as  herein- 

after provided  in  the  case  of  a  duninution  of  the  area  of  the  hold- 
ing, not  otherwise,  (namely) : — 

(a)  on  ground  that  the  soil  of  the  holding  has  without  the 
fault  of  the  raiyat  become  permanently  deteriorated  by  a 
deposit  of  sand  or  other  specific  cause,  &udden  or  gradual, 

(5)  on  the  ground  that  there  has  been  a  fall,  not  due  to  a 
temporary  cause,  in  the  average  local  prices  of  staple 
food-crops  during  the  currency  of  iftie  present  rent. 

(2)  In  any  suit  instituted  under  this  section,   the  Court  may  . 
direct  such  reduction  of  the  rent  as  it  thinks  fair  and  equitable. 
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The  corresponding  section  of  the  old  Act  was  thus  worded  :  "  Every  raijat 
Th   *id  A  f  having   a  nght  of  occupancy   shall   be  entitled  to  claim  an 

^^       ^  •  abatement  of  the  rent  previously  paid  by  him,  if  the   area 

of  the  land  has  been  diminished  by  diluvion  or  otherwise,  or  if  the  value  of  the  produce 
or  the  productive  powers  of  the  land  have  been  decreased  by  any  cause  beyond  the 
power  of  the  raiyat,  or  if  the  quantity  of  land  held  by  the  raiyat  has  been  proved  by 
measurement  to  be  less  than  the  quantity  for  which  rent  has  been  previously  paid 
by  him."— Section  19  of  Act  VIII  of  1869  (B.  C.)  The  grounds  of  abatement 
recognized  by  this  section  were  : 

Ist. — ^Diminution  of  area  by  diluvion  or  otherwise. 

2nd. — A  decrease  in  the  value  of  the  produce  of  the  productive  powers  of  the 
land  arising  from  causes  beyond  the  raiyat's  control. 

Srd. — When  the  quantity  of  land  held  by  the  raiyat  has  been  ascertained  to 
be  less  than  the  quantity  for  which  rent  has  been  previously  paid. 

The  present  section  takes  only  the  second  of  these  grounds,  and  puts  back  the 
other  grounds  in  section  52. 

An  occupancy  raiyat  holding  at  a  money-rent,^' \  suit  for  abatement  will  not  lie 
-,,  .       unless  the  plaintiff  admits  that  the  relation   of  landlord   and 

ahateJ^t*of  renUnMt  *®^^^*^  ®^?*3  between  him  and  the  person  from  whom  the 
he  a  raiyat  and  a  abatement  is  sought  as  to  the  lands  in  respect  of  which  it 
raiyat  with  a  right  of  is  sought — Abhoy  Gobinda  Chowdry  v.  Kenny,  8  W.  R.,  518. 
occupancy.  ^   raiyat  who  has   held   his  land  for  a  few  months  and  has 

paid  no  rent  at  all,  cannot  sue  for  an  abatement  of  rent'^Brajanath  Coondoo  v. 
Unantram  Dutt,  17  W.  R.,  449.  A  raiyat  not  having  a  right  of  occupancy  is  not 
entitled  to  claim  an  abatement  of  rent  under  this  section — Lalla  Sheeb  Lai  v. 
Nvhadeep  Chundra  Sircar,  2  Hay,  430  ;  Sheik  Mohim  v.  Sheik  Raheemotulla,  2  Hay, 
433.  Although  this  section  is  confined  to  occupancy  raiyats  it  cannot  be  supposed 
that  Act  X  of  1859  was  intended  take  away  the  right  of 
Uw^  alf^rai^^^^^^  abatement  which  had  been  enjoyed  by  all  tenants  before  the 
claim  ahaUmenU  ^^^  passing  of  that  Act  ;  and  it  is  a  rule  founded  on  the  principles 
of  natural  justice  and  equity  that  if  a  landlord  lets  his  land  at 
a  certain  rent  to  be  paid  during  the  period  of  occupation,  and  the  land  is,  by  an  act 
of  God  put  in  such  a  state  that  the  tenant  cannot  enjoy,  the  tenant  is  entitled  to  an 
abatement.  Therefore  every  tenant,  whether  with  or  without  a  right  of  occupancy,  is 
entitled  to  abatement  of  rent  for  land  washed  away,  unless  precluded  by  the  terms  of 
his  kabuliyat  from  claiming  that  abatiement — Sheik  Enyetulla  v.  Sheik  Elahee  Box^ 
Sp.  W.  R.,  Act  X,  42.  A  putmdar  or  any  other  leaseholder  can  claim  abate- 
ment of  rent  under  Act  X  of  1859— JETuro  Krishna  Banerji  v.  JoikisTien  Mookerji^ 
1  W.  R.,  299,  F.  B  :  Frosonomoyi  Dasi  v.  Soondarkumari  Debia,  2  W.  R.  Act 
X,  30.  This  section  applies  only  to  occupancy  raiyats,  but  all  raiyats  and  under- 
tenants, whether  they  have  a  right  of  occupancy  or  not,  can  claim  an  abatement 
of  rent,  if  they  can  show  that  they  are  entitled  to  it  on  principles  of  natural 
justice  and  equity.  Section  23,  Act  X  of  1859,  clause  8,  conferred  upon  Collectors 
power  to  take  cognizance  of  "all  claims  to  abatement,"  whether  preferred  by 
occupancy  raiyats,  farmers  or  under-tenants,  and  a  Full  Bench  of  the  High  Court 
has  held  that  a  suit  for  remission  of  rent,  brought  by  a  putnidar  on  the  ground 
that  certain  portions  of  land  included  in  his  putni  had  been  resumed  as  chakran 
by  Government,  would  lie  against  the  zemindar  under  Act  X  of  1859.  "  It  is 
clear,"  observed  the  Court,  "  that  a  putnidar  can  be  sued  by  the  zemindar  for 
rent  under  the  fourth   clause*  of  section  23,  and  it  would   be  most  inconvenient 

•  Clause  4,  section  23,  Ar\x  of  1869  was  as  follows  :  **  All  suits  for  arrears  of  rent  due 
on  account  of  land,  whether  kherajee  or. lakheraj^  or  on  account  of  any  rights  of  pasturage, 
forest  rights,  fisheries,  or  the  like."  This  section  was  omitted  from  Act  VIII  of  1869  B.C.  ;  but 
under  section  33,  all  suits  which  were  cognizable  by  a  Collector  under  Act  X,  were  coguizible 
by  the  Civil  Courl  under  Act  VIII  of  1869  B.C. 
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and  unreasonable  and  indeed  would  be  at  variance  with  the  plain  meaning 
of  the  words  *  all  claims  to  abatement  of  rent'  in  the  third  clause,  t*  hold 
that  he  is  compelled  to  go  to  another  Court  to  claim  an  abatement  of  his 
rent  ^Hurro  Kishen  Banerji  y.  Joyhiahen  Muherji^  1  W.  R.,  299,  F.  B.  A 
howladar  or  mokuraridar  can  sue  for  abatement  of  rent  under  the  Bent  Law — 
Moheah  Chunder  DiUt  v.  Gimgamoney  Dasee,  2  Hay,  495  ;  Kamalakanta  Doss  v. 
Pogose,  W.  R.,  Act  X,  65.  So  also  a  talukdar  is  entitled  to  abatement,  although 
not  under  the  provisions  of  this  section,  which  applies  only  to  occupancy  raiyats — 
Afsuroodeen  v.  Musst,  Skuroshi  Bala  Debt,  2  Hay,  664.  But  it  is  doubtful  whether 
a  talukdar,  whose  tenure  existed  from  before  the  Permanent  Settlement,  can  claim 
abatement  on"  the  ground  of  diluvion —i?am  Chwnder  Byaak  v.  Lucas,  16  W.  R., 
279. 

It  is  perhaps  almost  needless  to  observe,  that  zemindars  are  not  entitled  to 
claim  an  abatement  of  rent  from  Government  on  account 
f^t^^^nt  ^f^^^h^  ^^  diluvion  or  any  other  cause,  as  the  power  of  altering 
n^eht.  ^'^  jo^  o,  -  ^^  public  assessment  is  not  vested  by  the  Regulations  in 
the  Civil  Courts  of 'Judicature,  but  is  reserved  exclusively  to 
the  Executive  Government — Bhowanee  Persad  Ghukravatti  v.  Musat,  Karoona 
Moyi,  2  Sel.  Rep.,  242,  and  S.  D.  R.,  1852,  p.  1094. 

Fraud  on  the  part  of  a  lessor  does  not  constitute  a  vested  ground  for  abatement. 
.  Thus,   where  a  zemindar  gave  out   an   estate  in  putni,  but 

'  concealed  the  existence  of  an  intermediate  under-tenure,   the 

Court  held  that  the  ptUnidar  was  not  entitled  to  an  abate&ent  of  rent.  In  other 
words,  that  though  the  plaintiff  might  sue  to  be  relieved  of  his  contract,  he  could 
not  sue  for  abatement  under  this  section — Shookur  Alt  v.  Umola  Ahaly,  8  W.  R., 
504. 

May  institute  a  suit, — The  old  section  was  differently  worded.    Under  that  section 
the  raiyat  might  either  sue  under  this  section  for  abatement 
Can  tU  raiyat  claim    ^f  ^^^^  ^y^  ^^^  Qj^y,  when  sued  by  his  landlord   for   arrears   of 
^ek^Tr^dhMila^    ^^^^  ^^*^°^  *^  abatement   by  way  of  set  off  on  account  of 
Ifff.^  remission   of  rent  to  which  he  is  entitled — Mohea  Chunder 

Dutt  V.  Gunga  Mam  Daai,  2  Hay  ;  Afauruddin  v.  Muaat, 
Shuroahi  Bala  Dehi,  Id.,  664  ;  Dindoyal  Lai  v.  Thekroo  Koonwar,  6  W.  R.,  Act  X,  24  ; 
Gour  Kiahore  Chunder  v.  Bonomali  Chowdry,  22  W.  R.,  117.  The  present  sec- 
tion seems,  however,  to  give  only  a  right  of  suit,  but  as  this  is  a  substantive  provision, 
I  think  the  raiyat  has  a  right  which  he  can  as  well  assert  in  a  suit  by  his  landlord. 
The  raiyat  may  also  sue  for  abatement  and  refund  of  excess  rents  paid  on  account 
of  diluviated  lands — Barry  v.  Moulavi  Abdool  Ali,  Sp.  W.  R.,  Act,  X  64. 

On  the  following  grounda  and  except,  4rc.,  not  otherwiae, — Grounds  of  abatement 
J&  the  tenant  rextriet*    *^  restricted  to  this  section.     The  only  exception  allowed  is 
ed  to    the  groundi   of    on  account  of    diminution  of  area  which  is  provided  by  sec- 
abatement  mentioned  in    tion  52.     "  Sections  18  and  19  of  the  old  Act,"  however,  it 
tUtieetian.  jij^g  Ijoeu  }^qI^^  u  ^q^q  passed  for  the  benefit  of  the  raiyat  and 

not  for  the  protection  of  the  zemindar.  Section  18  says  that  no  raiyat  having  a 
rij^ht  of  occupancy  shall  be  liable  to  an  enhancement  of  rent,  except  upon  some 
one  of  the  grounds  therein  specified,  but  section  19  is  differently  worded.  It 
enacts  that  any  raiyat  having  a  right  of  occupancy  shall  be  entitled  to  claim  an 
abatement  of  rent  in  any  of  the  three  cases  mentioned  therein,  but  it  does  not  say 
that  he  shall  not  be  entitled  to  an  abatement  upon  any  other  grounds.  Section  18 
was  to  protect  him  from  enhancement,  and  section  19  was  intended  to  give  him  a 
right  to  abatement  in  certain  cases,  but  not  to  protec^the  zemindar  from  liability 
to  make  abatement  in  any  other  case."  Thus,  where  the  jumma  of  a  resumed 
lakheraj  estate  had  been  reduced  by  Government  on  the  condition  that  the  rents  ot  ^ 
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the  raiyats  should  be  reddced  in  the  same  proportion,  it  was  held  that  the  raijats 
were  entitled  to  the  benefit  of  the  stipnlation  made  by  Government  on  their  behalf 
at  the  time  when  the  jnmma  was  reduced.  It  was,  however,  added  that  the  right 
of  abatement  in  this  case  only  applied  to  the  case  of  rents  of  which  the  amounts 
had  been  fixed  before  the  jumma  was  reduced  by  Government,'  and  not  to  rents 
fixed  by  pottahs  or  kabuliyats  subsequently  entered  into-^Sukhatoatoollah  v.  PtUhoo 
Goldar,  1  Ind.  Jur.,  0.  S.,  7.  For  further  comment  see  notes  under  sub-dause 
{b)  of  (1)  section  52  of  the  Act. 

Clause  (a), — Permanentli/  deteriorated  by  a  deposit  of  sand,  jrc — ^**,We  think,'* 
observed  the  Chief  Justice  in  Sheik  Enyetullah  v.  Shdk  Elahi  Buksh,  Sp.  W.  R., 
(Act  X),  42  ;  2  Board's  Rep.,  62,  "  upon  principles  of  natural;  justice  and  equity, 
that,  if  a  landlord  lets  his  land  at  a  certain  rent,  to  be  paid  durino^  the  period  of 
occupation,  and  the  land  is,  by  the  act  of  God,  put  in  such  a  state  t)iat  the  tenant 
cannot  enjoy,  the  tenant  is  entitled  to  an  abatement.*  •  •  •  With  regard  to  the 
land  alleged  to  have  been  covered  with  sand,  the  Judge  of  the  first  Court  will  have 
to  enquire  if  that  portion  was  covered  with  sand,  and  thereby  deteriorated  or  ren- 
dered wholly  useless  ;  because  if  the  land  has  been  deteriorated  or  rendered  wholly 
useless,  by  the  act  of  God,  the  tenant  will  be  entitled  to  an  abatement,  provided 
there  was  no  stipulation  to  the  contrary  in  the  kabuliyat.*^ 

Without  fault  of  the  raiyat. — At  the  same  time  no  raiyat  can  claim  abatement 
unless  the  depreciation  in  the  value  of  the  land  has  resulted  from  causes  beyond 
his   control— Jfun*(wra/4  v.  Harvey^  11  W.  R.,  291. 

In  1859,  G  entered  into  negociations  with  respect  to  the  purchase  of  a  certain 
taluk  at  a  premium  of  Rs.  42,411,  and  an  annual  rent  of  Rs.  48,070,  and  in 
January  1860  he  signed  a  sale  bond  which  obtained  an  enumeration  of  the  mou- 
zahs  purchased,  the  actual  sale  being  completed  on  the  2nd  June  following. 
Until  his  death  in  December  1861,  he  paid  the  stipulated  rent  according  to  the  terms 
of  the  deed.  Subsequently  his  widow  brought  a  suit  for  abatement  of  the  rent  on 
the  ground  that  her  husband  has  been  misled  as  to  the  amount  of  rent  payable 
by  the  under-tenants.  Held  {affirming  the  decision  of  the  High  Court)  that  under 
the  circumstances  the  suit  could  not  be  maintained— 5  C.  L.  R.,  465  P.  C. 

For  further  discussion  on  this  subject,  the  reader  is  referred  to  notes  under 
dausie  {b)  qI  section  52  of  the  Act. 

Read  also  clause  {f)  of  sub-section  (3)  of  this  Act  with  this  section. 

Price-lists. 
J^        XXXTX*  (1)   The  Collector  of  every  district   shall   prepare, 
Price-lists  of  staple    monthly  or  at  shorter  intervals,  periodical  lists  of 
food-crops.  4;he  market-prices,  of  staple  food-crops  grown  in 

such  local  areas  as  the  Local  Government  may  from  time  to  time 
direct,  and  shall  submit  them  to  the  Board  of  Revenue  for  approval 
or  revision. 

(2)  The  Collector  may,  if  so  directed  by  the  Local  Government, 
prepare  for  any  local  area  like  price-lists  relating  to  such  past  times 
as  the  Local  Government  thinks  fit,  and  shall  submit  the  lists  so 
prepared  to  the  Board  of  Revenue  for  approval  or  revision. 

(3)  The  Collector  shall,  one  month  before  submitting  a  price- 
list  to  the  Board  of  Revenue  under  this  section,  publish   it  in   the 

'  prescribed  manner  within  the  local  area  to  which  it  relates,  and  if 
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any  landlord  or  tenant  of  land  within  the  local  area,  within  the 
said  period  of  one  month,  presents  to  him  in  writing  any  objection 
to  the  list,  he  shall  submit  the  same  to  the  Board  of  Revenue  with 
the  list. 

{4)  The  price-lists  shall,  when  approved  or  revised  by  the  Board 
of  Revenue,  be  published  in  the  official  Gazette,  and  any  manifest 
error  in  any  such  list  discovered  after  its  publication  may  be  corrected 
by  the  Collector  with  the  sanction  of  the  Board  of  Revenue. 

(5)  The  Local  Govenmient  shall  cause  to  be  compiled  from  the 
periodical  lists  prepared  under  this  section  lists  of  the  average  prices 
prevailing  throughout  each  year,  and  shall  cause  them  to  be 
published  annually  in  the  official  Gazette. 

(6)  In  any  proceedings  under  this  chapter  for  an  enhancement  or 
reduction  of  rent  on  the  ground  of  a  rise  or  fall  in  prices,  the 
Court  shall  refer  to  the  lists  published  under  this  section,  and  shall 
presume  that  the  prices  shown  in  the  lists  prepared  for  any  year 
subsequent  to  tne  passing  of  this  Act  are  correct,  unless  and  until 
it  is  proved  that  they  are  incorrect. 

(7)  The  Local  Government,  subject  to  the  control  of  the 
Governor-General  in  Council,  shall  make  rules  for  determining  what 
are  to  be  deemed  staple  food-crops  in  any  local  area  and  for  the 
guidance  of  officers  preparing  price-lists  under  this  section. 

The  words  **  Bhewn  in  the  lists  prepared  for  any  year  Bnbseqnent  to  the  pass- 
ing of  the  Act/'  in  snb-section  (b)  have  been  sabstitated  for  <'  prices  shewn  thereby" 
originally  proposed,  at  the  instance  of  the  Honorable  Dr.  Hunter.  The  following 
extract  bom  his  speech  will  elacidate  the  text : 

''The  present  Bill  substitutes  a  new  and  sharp  procedure  for  enhancement 
and  reduction  of  rents  in  place  of  an  old  and  complicated  oue.  Under  the  existing 
law  such  enhancements  and  reductions  of  rent  are  granted  on  the  ground, 
among  others,  of  increase  or  decrease  in  the  value  of  produce.  In  order  to  obtain 
an  enhancement  on  this  ground,  the  landlord  had,  Jirat^  to  prove  an  increase  in 
prices  of  the  actual  crops  taken  off  the  land  ;  second ,  to  show  the  quantity 
and  quality  of  those  crops  ;  third,  to  establish  the  arithmetical  relation  of  thj^ 
prices  to  the  produce,  after  making  allowances  for  many  incidental  consider- 
ations and  drawbacks.  Finally,  he  had  to  work  ovt>  a  proportion  statement 
between  these  complicated  factors  at  present  and  in  time  past.  The  present 
Bill  substitutes  for  this  difficult  and  complicated  process,  the  simple  question  of  a 
rise  or  fall  in  prices  of  staple  food-crops.  That  is  to  say,  the  single  fact  of  a  rise  or 
fidl  in  prices,  which  was  merely  the  initial  fact  to  be  ascertained  under  the  old  law, 
now  becomes  the  only  fact  to  be  established.  The  result  is,  that  enhancements  which 
were  not  practicable  on  this  ground  will  now  become  practicable.  The  Bill  further 
simplifies  the  burden  of  proof,  in  the  first  place,  by  confining  the  question  to  the 
prices,  not  of  the  actual  produce  of  the  land,  but  of  certain  staple  food-crops  ;  in  the 
second  place,  by  publishing  price-lists  in  the  official  Gazette,  which  are  to  be  accepted 
by  the  Courts  as  presumptive  evidence.  In  this  way  Uie  Bill  narrows  the  evidence  to 
a  single  point,  and  it  then  provides  that  Govemmimt  shall  supply  evidence  on  that 
point.     The  Bill  originally  proposed  that  these  lists  should  be  taken  as  conclusive 
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evidence  ;  it  appeared  to  the  Select  Gommitteey  however,  that  it  would  be  unsafe  to 
assign  so  Jiigh  a  valae  to  these  lists,  and  the  Bill,  as  now  revised,  accords  only  the 
value  of  presumptive  evidence  to  these  lists.  In  doing  so,  however,  I  venture  to  urge 
that  we  have  given  the  same  legal  value  to  two  classes  of  evidence  of  which  the  real 
value  is  essentially  different.  For  the  lists  to  be  published  in  the  official  Gazette  are 
of  two  distinct  classes  ;  old  lists  of  prices  collected  under  no  adequate  safeguards  of 
their  accuracy  ;  and  new  lists  of  prices,  to  be  collected  under  the  very  efficient  safe- 
guards  provided  by  this  Bill.  I  believe  that  the  future  lists  to  be  compiled  under  those 
safeguards  will  be  worthy  of  being  accepted  as  presumptive  evidence.  But  I  think 
there  is  evidence  to  show  that  the  old  lists  collected  without  any  of  those  safeguards 
cannot  safely  be  accepted  as  presumptive  evidence.  At  a  late  stage  in  the  Bill,  a 
decennial  period  was  substituted  for  prices  in  place  of  a  quinquennial  period  :  so  that 
the  figures  submitted  to  the  Committee  only  enable  me  to  show  what  the  resulte 
would  be  of  accepting  those  lists  for  the  quinquennial  periods  originally  contemplated. 
But  if  we  take  the  price  lists  submitted  to  the  Committee  for  quinquennial  periods, 
they  would  give  very  different  results  in  adjoining  districts — districts  in  which  such 
differences  are  not  justified  by  the  actual  facts.  We  must  remember  that  these  lists 
are  intended  only  to  show  the  rise  or  fall  in  the  purchasing  value  of  silver  ;  and  we 
know  that  the  rise  or  fall  in  that  value  has  not  differed  very  greatly  in  adjoining 
districts.  But  the  lists  on  one  side  of  the  Hughli  river  would  give  an  enhancement 
^of  12  per  cent,  in  Burdwan  district,  and  one  of  28  per  cent,  in  Nadiya  district  on  the 
other  side.  Further  up  the  Ganges,  the  enhancement  would  be  10  per  cent,  in  Patna 
district  on  the  southern  bank,  and  close  on  20  per  cent,  in  the  Muzafarpur  district  on 
the  northern  bank.  Proceeding  eastwards  the  variations  would  be  from  6  per  cent, 
to  25  per  cent  in  districts  within  a  given  radius  of  Calcutta.  These  widely  dissimilar 
results  are  arrived  at  by  calculating  on  the  price-list  of  rice  alone.  If  we  endeavoured 
to  correct  these  discrepancies  by  adding  a  second  crop  to  the  calculation,  say  maize,  as 
the  Government  would  do,  we  get  still  more  astonishing  results.  In  the  Bhagulpor 
district,  rents  would  be  enhanced  25  per  cent,  if  calculated  in  the  average  prices  of 
rice  submitted  to  the  Committee,  but  they  would  be  reduced  46  per  cent,  if  calculated 
in  maize.  In  the  next  district  but  one  to  the  west,  Muzafarpur  rents  would  on  the 
same  basis  of  calculation,  be  enhanced  20  per  cent,  if  estimated  in  rice  rates,  but  they 
would  be  reduced  about  25  per  cent,  if  estimated  in  maize  rates.  In  Patna  district 
which  is  at  places  conterminous  with  these  two  districts,  the  redaction  of  rents,  if 
estimated  in  maize,  would  not  be  46  per  cent,  as  in  Bhagalpur,  nor  22  per  cent,  as 
in  Muzafarpur,  but  only  2  per  cent.  These  results  are  worked  out  from  the  fijjures 
submitted  to  the  Select  Committee.  I  am  aware  that  they  would  be  revised  before 
they  were  published  in  the  Gazette,  but  after  careful  enquiry,  I  do  not  find  that 
data  now  exist  for  correcting  those  old  lists  with  a  degree  of  certainty  which  ought 
to  give  to  the  results  the  value  of  presumptive  evidence.  I  would  ask  the 
Council,  therefore,  while  allowing  the  value  of  presumptive  evidence  to  the  new 
lists,  to  give  the  old  lists  fleither  more  nor  less  value  than  they  had  under  the 
Evidence  Act  at  the  time  when  they  were  collected,  that  is  they  shall  be 
relevant  evidence,  but  not  presumptive.  I  submit  this  amendment  not  as  an 
amendment  on  behalf  of  the  zemindars,  nor  on  behalf  of  the  raiyat,  but  on  the 
ground  that  it  is  just  and  fair  to  both.  We  are  putting  a  sharp  weapon  in  the  hands 
of  both  landlords  and  tenants,  a  double-wedged  weapon  which  may  produce  startling 
results  both  in  the  enhancement  and  in  the  reduction  of  rents." 

These  provisions  have  been  framed  upon  the  principle  of  the  Tiihe  Commuia" 
Hon  AcU^hee  6  and  7  WQl.  IV,  Cap.  71  ;  7  Will.  IV  and  1  Vict.  Cap.  69  ;  2  and 
3  Vict.  Cap.  15  ;  5  and  6  Vict.  Cap.  54  ;  9  and  10  Vict.  Cap.  75  ;  10  and  11 
Vict  Cap.  164  ;  23  and  2l\Vict.  Cap.  98  ;  vide  notes  under  section  32,  pp.  182- 
183,  and  section  80,  ground  (5),  pp.  170—177. 
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Commutation. 
^o       XL.  (1)  Where  an  occupancy-raiyat  pays  for  a  holding  rent  in 
Commutation  of  rent    kind,  OF  on  the  estimated  value  of  a  portion   of 
payable  in  kind.  ^^e  crop,   or   at  rates  Varying  with  the  crop,  or 

partly  in  one  of  those  ways  and  partly  in  another,  either  the 
raiyat  or  his  landlord  may  apply  to  have  the  rent  commuted  to  a 
monev-rent. 

(2)  The  application  may  be  made  to  the  Collector  or  Sub- 
divisional  Officer,  or  to  an  officer  making  a  settlement  of  rents  under 
Chapter  X,  or  to  any  other  officer  especially  authorized  in  this  behalf 
by  the  Local  Government.    -^^  •    ^^ ccf^  -^•^^Z  /?  CtKf^% 

(3)  On  the  receipt  of  the  application  the  officer  may  determine 
the  sum  to  be  paid  as  money -rent,  and  may  order  that  the  raiyat 
shall,  in  lieu  of  paying  his  rent  in  kind,  or  otherwise  as  aforesaid, 
pay  the  sum  so  determined, 

(4)  In  making  the  determination  the  officer  shall  have  regard 
to— 

(a)  the  average  money-rent  payable  by.occupancy-raiyats  for 
land  of  a  similar  description  and  with  similar  advantages 
in  the  vicinity  ; 

(6)  the  average  value  of  the  rent  actually  received  by  the 
landlord  during  the  preceding  ten  years  or  during  any 
shorter  period  for  which  evidence  may  be  available  ;  and 

((?)  the  charges  incurred  by  the  landlord  in  respect  of  irrigation 
imder  the  system  of  rent  in  kind,  and  the  arrangements 
made  on  commutation  for  continuing  those  charges. 

(5)  The  order  shall  be  in  writing,  shall  state  the  grounds  on 
which  it  is  made,  and  the  time  from  which  it  is  to  take  effect,  and 
shall  be  subject  to  appeal  in  like  manner  as  if  it  were  an  order 
made  in  an  ordinary  revenue  proceeding. 

(6)  K  the  application  is  opposed,  the  officer  shall  consider 
whether  under  all  the  circumstances  of  the  case  it  is  reasonable  to 
grant  it,  and  shall  grant  or  refuse  it  accordingly.  If  he  refuses  it, 
he  shall  record  in  writing  the  reasons  for  the  refusal. 

We  have  in  section  40  inchided  among  the  matters  to  be  taken  into  consider- 
ation by  an  officer  commuting  rent  the  charges  incurred  by  the  landlord  in  respect 
of  irrigation  under  the  system  of  rent  in  kind  and  the  arrangements  made  on 
commutation  for  continuing  those  charges."  [^SeUci  Committee  on  B.  T.  Bill 
No  III). 

"  Tithes  were  formerly  paid  in  kind,  f .«.,  the  person  entitled  to  the  tithe 
received  a  tenth  of  the  crop.  This  system  was  found  to  be  vexatious  in  the  extreme, 
and  productive  of  disputes  and  litigation,  just  as^  the  system  now  in  force  in 
parts  of  Behar  produces  constant  irritation  and  oppr^sion.  It  was  finally  decided 
to   be  a  source  of    so  much  bitterness   aad   want   of    charity,  that  the  following 
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rales  were  laid  down  for  the  conyersion  of  tithes  into  a  money  payment :  (1)  iSnd 
the  gross  average  money  ralae  of  the  tithe  of  a  parish  or  district  for  seren 
years  ending  on  Christmas  day  of  1835  ;  (2)  apportion  the  amount  of  that  ralae 
upon  the  lands  of  the  several  tithe-payers  ;  (3)  ascertain  how  much  corn  could  be 
purchased  with  such  amount,  one-third  of  it  to  be  laid  out  in  wheat,  one-third 
m  barley,  one-third  in  oats,  at  the  average  price  of  com  for  the  seven  years  preceding  - 
1835  ;  (4i)  in  every  future  year  make  payable  the  price  of  the  same  quantity  c^ 
wheat,  barley  and  oats  at  their  average  prices  founded  on  a  like  calculation  of 
the  official  returns  for  the  seven  years  ending  at  each  preceding  Christmas''-* 
Mr.  Justice  Field's  Digest  :^-Note  on  Enhancement,  pp.  250-51.  Vicle  the  full 
extract  quoted  under  grounds  (ft)  and  (c)  of  section  80  pp.  170 — 178. 

In  a  set  of  unreported  cases  {Muaet.  Faeihun  and  others  v.  Dursan  Sing  and 
others)  of.  Patna  which  were  analogous,  the  High  Court  has  held  that  where 
the  rent^n  kind  wa^  changed  into  a  money  rent  and  the  occupancy-raiyats  paid 
that  money-rent  for  some  years,  but  it  did  not  transpire  that  the  landlords  abandoned 
their  rent  in  kind  altogether,  they  may  sue  again  to  revert  to  the  old  bhaoU  rent. 
As  we  have  observed  under  section  30,  this  principle,  which  even  is  a  very  question- 
able one,  will  not  hold  good  under  the  present  law — Vide  Takoob  Hossein  v. 
Shaik  Chowdry  Wahid  Ali,  4  W.  R.  (Act  X),  23,  per  Trevor,  J  ;  and  also 
Thahoor  Persad  v.  Nawah  Syad  Mahomed  Baker,  8  W.  R.,  170  ;  in  these  cases  it 
has  been  held  that  a  conversion  of  rent  in  kind  into  money  rent  was  feasible  under 
section  18  of  Act  YIII  of,  1869  (B.C.),  and  that  the  bhaoli  mode  of  payment  was 
a  retrogade  system. 


CHAPTER  VI. 

NON-OCCUPANCY-BAIYATS. 

y/     XLI.  This   chapter  shall  apply  to  raiyats  not  having  a  right  of 
Application  of  chap-     occupancy,  who  are  in  this  Act  referred  to   as 
*«^*  non-occupancy  raiyats. 

Vide  section  4  and  notes, 

f  f       ZUI.  When  a  non-occupancy-raiyat  is  admitted  to  the  occupa- 
initiai  rent  of  non-    tion  of  land,  fie  shall  becomc  liable  to  pay  such 
occupancy.raiyat.  rent  as  may  be  agreed  on  between  himself  and  his 

landlord  at  the  time  of  his  admission. 
This  section  should  be  read  with  section  47. 

Section  8  of  Act  VHI  of  1869  (B.C.),  and  Act  X  of  1859,  ran  as  follows  : 
^^  ^^^  "  Raiyats  not  having  rights   of    occupancy  are  entitled   to 

pottahs  only  at  such  rates  as  may  be  agreed  upon  between 
them  and  the  persons  to  whom  the  rent  is  payable." 

"  The  meaning  of  this  section,'*  observed  Peacock,  C.  J.,  in  the  case  of  Sheik 
Moluem  v.  Raheemoollah,  Marsh.,  841,  **  is  that  if  a  party  wants  a  pottah  and  lias 
no  right  of  occupancy,  he  must  come  to  some  agreement  with  his  landlord  as  to  the 
amount  of  rent.  In  this  case  the  raiyat  has  made  no  agreement  as  to  the  rate  of 
rent,  but  he  wants  us  to  fix  the  rent,  which  he  has  no  right  to  ask  the  Court  to  do, 
and  which  would  be  equivalent  to  ordering  that  he  should  get  a  pottah  for  one  year 
at  the  rate  contended  for.  ^  he  has  no  right  of  occupancy,  and  the  landlord  has 
demand4)d  too  much  rent  and  distrained  his  goods,  he  might  have  brought  a 
Buit  for  excessive  demand  of  rent ;  or  if  the  landlord  had  sued  him  for  the  full 
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9moaat  mentioned' in  ik^  notice,  he  might  have  resisted  that  suit,  and  main- 
tained that  the  amount  demanded  was  larger  than  he  ought  to  pay.  Not  tiaving  a 
right  of  occupancy,  the  tenant  has  no  right  to  remain  in  the  land  unless 
he  can  agree  with  the  landlord  as  to  the  amount  of  rent."  So  in  Sheik 
ifoheemy.  Sheik  B<iheenUullah^2  Hay's   Rep.,  433,  it  was   held  that  a  non-occu- 

Cncy  tenant  cannot  ask  the  Court  to  fix  a  rate  of  rent  between  him  and  his 
idlo^.  To  the  same  effect  are  Sree  Nubudeep  Chunder  Sirkar  v.  Lalla  Sheeb  Lall\ 
ICarsh.,  825  ;  Syed  Ahmed  Reza  v.  Agorey  2  B.  L.  R.,  15.  But  if  the  tenant  does 
remain  upon  the  land,* the  landlord  can  only -recover  from  him  a  fair  and  equitable 
rate  of  rent  "  The  defendant,"  observed  the  Court  in  Ram  Mohun  Ghose  v.  Madhu 
Sudan  Choufdry^  11  W.  R.,  304,  "  has  no  right  of  occupancy ;  but  when  the  plaintiff, 
instead  of  giving  him  notice  to  quit  the  land,  chooses  to  retain  him  as  a  tenant,  4knd 
ikgks  the  Court  to^compel  the  tenant  to  enter  into  an  engagement  to  pay  rent,  the 
Court  is  bound  to  see  that  it  does  not  enforce  the  payment  of  any  rates  but  such  as 
jffejust  andr  equitablow"  To  the  same  effect  ase  Jeun  Lall  Jha  v.  Kalee  Nath  Jha, 
5  W.  R.  (Act  X),  41 ;  John  Stalkart  v.  Lala  Bharut  iaZ,  Sp.  W.  R.  (ActX),  115, 
Per  contra  it  was  held  that,  when  a  raiyat  has  no  right  of  occupancy,  the 
l^andlord  is  entitle,  after  service  of  notice,  to  demand  rent  from  him  at  a  fair 
fate,  ue,j  the  full  market  raie^Muneerudden  Mirdha  v.  Kennie,  4  W.  R.  (Act  X), 
45;  Baboo  Gopal  Lai  Xhakur  y.  rBudurooddin,  7  W.  R.,  28.  He  has 
no  right  to  claim  th4  prevailing  rate,  but  is  liable  to  the  highest  rack  rent — 
Koobir  Sirdar  v.  Goluk  Chunder  Chuckerbutty,  3  W.  R.  (Act  X),  126.  The 
question  has,  however,  been  settled  by  the  Full  Benc£  decision  of  Bakranath 
Mundle  v.  Binod  Ram  Sen^  1  B.  L.  R.,  25,  in  which  Peacock,  C.  J.,  said  :  "  It  was 
contended  that  the  landlord  may  enhance  the  rent  of  a  raiyat  not  having  a  righi 
of  occupancy  to  any  amount  he  pleases,  and  specify  any  grounds  that  he  pleases 
for  such  enhancement ;  and  that  he  is  not  bound  to  prove  that  any  of  such  grounds 
wst,  |ind  that  it  is  for  the  raiyat  to  prove  that  no  such  grounds  exist.  It 
appears  to  me  that  a  landlord  cannot  enhance  the  rent,  unless  he  states  the  grounds  V 
on  which  he  seeks  to  enhance ;  and  if  those  grounds  are  disputed  it  will  be  for 
the  Court  to  determine  whether  they  exist,  and  whether  they  are  such  as  to  justify 
the  enhancement.  Section  8  has  been  referred  to,  but  it  appears  to  me  to  have 
nothing  to  do  with  the  question.  It  merely  says  that  a  raiyat  not  having  a  right. 
of  occupancy,  is  not  at  liberty  to  compel  his  landlord  to  give  him  a  potta  at  any 
rent  he  pleases." 

The  contract  rate  under  this  Act  may  operate  only  as  an  initial  rent,  t.«.,  at 
the  time  of  the  admission  of  the  tenant  to  occupation.  After  being  admitted, 
if  the  initial  rate  is  to  be  enhanced,  it  must  be  done  (except  under  the  proviso) 
by  m  registered  agreement,  or  by  agreen^ent  under  section  46  (s.  43).  But 
when  the  rent  is  determined  by  Court  under  sub-section  (6)  of  section  46,  that  rent  « 
cannot  be  enhanced  except  by  a  registered  lease,  or  by  agreement  under  section  46. 
An  agreement  under  section  46  must  again  in  case  of  dissension  be  ultimately  deter- 
mined by  a  fair  and  equitable  rent — {Subclause  (9)  of  section  46).  But  suppose  the 
non-occupancy  raiyat  has  willingly  executed  a  registered  instrument  for  a  higher  rent, 
or  suppose  he  has  executed  an  agreement  under  sub-section  (3)  for  a  higher  rent, 
tBJk  he  subsequently  turn  round  and  contend  that  the  rate  contracted  by  him  is  not 
h  fair  and  equitable  rent  7  Possibly  not ;  because  a  rate  of  rent  willingly  accepted 
inust  be  presumed  to  be  fair  and  equitable. 

When  a  raiyat  holds  on  after  the  expiry  of  the  terms  of  his  lease,  he  does  so  on 
the  same  rent  and  on  the  same  terms  and  stipulations  as  are  mentioned  in  the  lease 
until  the  parties  come  to  a  fresh  settlement— (r.  Toiilm^y  v.  Sobba  Kurim  Lall,  2 
W.  R.  (Act  X),  73  ;  Sheik  Enayavioollah  v.  5^  Elahee  Buksh,  Sp.  W.  R. 
(Act  X)y  42 ;  vide  section  51  of  the  Act ;  Sheo  Sahoy  Singh  ?.  Bechan  Singh 
qmd  others,  2^  W.  R.,  31, 
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yj       iLin.  fhe  i'ent  of  a  non-occupancv-faiyat  shall  not  be  eii- 
Oonditions    of    en-    hanced  except  by  registered   agreement  of  by 
hanoement  of  rent.  agreement  mider  section  46  : 

Provided  that  nothing  in  thid  section  shall  prevent  a  landloiHl 
from  recovering  rent  at  the  rate  at  which  it  has  been  actually  paid 
for  a  continuous  period  of  not  less  than  three  years  immediately 
preceding  the  period  for  which  the  rent  is  claimed. 

Vide  notes  under  section  42. 

The  proviso  sares  the  landlord  in  UoWd  cases  from  the  re^iet^ored  agfeetiieiii 
or  agreement  under  section  46.  Three  years*  undisputed  Oolkotion  of  rent  at  a 
certain  rate,  even  after  the  admission  of  the  tenant  to  occupation,  wiU  eonfirm  Hha^ 
rate. 

V    Grounds  on  which  non-        XUV.  A  non-occupancy-raivat  sha^^^ 

occupancy-raiyat    may    to  the  provision  of  this  Act,  be  liable  to  eject- 
be  ejected.  ^^^^^^  ^^  ^^^  ^^  ^^^  ^£   ^^^  following  gTOUuds, 

and  not  otherwise  (namely)  :-^ 
.  .         (a)  on  the  groimd  that  he  has   failed  to  pay  an  arrear  of 

Xt^^^^jj  on  the  ground  that  he  has  used  the  land  in  a  manner 
^*^  which  renders  it  unfit  for  the  purposes  of  the  tenancy,  or 

that  he  has  broken  a  condition  consistent  with  this 
Act,  and  on  breach  of  which  he  is,  under  the  terms  of  a 
contract  between  himself  and  his  landlord^  liable  to  be 
ejected ;     -^^    /^^B^ 

(c)  where  he  has  been  admitted  to  occupatioil  of  the  land  under 

ajT^stered  lease,  on  the  groimd  that  the  term  of  the 
lea^ehas  expired  ; 

(d)  on  the  groundr  that  he  has  refused  to  agr^  to  pay  a  fiiif 

and  equitable  rent  determined  under  section  46,  or  that 
the  term  for  which  he  is  entitled  to  hold  at  such  a  rent 
has  expired. 

A  non-occupancy  raiyat  is  liable  to  ejectment  either  (1)  for  default  of  rent  i^U  a)# 
or  (2)  for  breach  of  conditipn  of  the  tenancy  (cl.  b.L  or  (3)  on  the  expiration  of  the 
term  of  a  registered  lease^c^.  c.})  or  (4)  on  his  refusal  to  pay  a  fair  and  equitabh 
enhanced  rent  determi^|%nder  s.  46  (cl.  d),  or  (5)  on  the  expiration  of  the  t^m 
for  which  the  rate  settred  under  s.  46  holds  good.  When  the  tenant  is  not  admitted 
under  a  registered  lease,  i.«.,  when  he  settles  verbally  or  under  an  unregistered  deed^ 
this  section  provides  for  no  rule  of  eviction,  and  the  words  "  not  othermse**  read  with 
clause  (c)  of  sub-section  (1)  of  s.  178  seem  to  imply  that  in  these  hypothetical  cases 
no  eviction  vrill  take  place.  The  first  of  these  grounds  is  limited  by  s*  66,  the  tiurd 
by  section  43,  and  the  fourth  and  fifth  by  section  46. 

Court  /ee.— In  a  suit  to  eject  a  defendant  as  being  m  tenant-at-will  the  Cowrt  fe« 
upon  the  plaint  or  memorandum  of  appeal  is  8  annas,  under  Sch.  II,  d.  5  of  Ac% 
VII,  1870.  CI.  XI  (d\  or  section  7  of  that  Act  applies  only  to  suits  Wughi  by  h 
tenant  to  dispute  the  validity  of  hii  landlord's  notice  to  quit— 5i&'  NufjtAm  v 
Marfan  Mundle,   11  C.  L.  B.,  91.     « It  is  clear,"  says  Garth,  CJ.,  "  ifaat  davfte 
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XI  (d)  of  seetion  7  doee  not  apply«  I  agree  with  tlie  Deputy  Registrar  that  this) 
daiise  applies  only  to  suits  brought  by  a  tenant  to  dispute  the  validity  of  his 
landlord's  notice  to  quit*  There  is  moce  reason  in  the  argument  that  the.  suit  is 
brou^t  to  recorer  possession  of  land  under  clause  lY  of  section  7.  But  it  hardly 
domes  within  the  true  meaning  of  that  clause  ;  because  the  landlord  is  already  in 
possession  in  one  sense  through  his  tenant,  the  defendant,  and  the  object  of  the  suit 
is  merely  to  put  an  end  to  that  tenant's  interest.  The  value  of  the  suit  would  there- 
^re  be  the  difference  between  the  value  ^f  thft  ^""'^^^'^'^  infm^a^^  whilst  the  tenancy 
oontinues  and  its  value,  when  the  tflwanf/H  Jpt-^^ftt  hafl  ^^^"  t^^^JM^^  It  would 
be  certainly  very  difficult  to  estimate^  the  value  of  that  difference,  and  if  it  were 
ftecessaiy  to  do  so,  I  would  say  that  Rs.  10  would  be  the  proper  stamp  fee.  But  it 
seems  to  me  that  clause  (5)  of  schedule  II  solves  the  difficulty.  The  plmntiff's  real 
object  seems  to  be  to  defeat  the  defendant's  claim  to  the  laud  as  an  occupancy  raiyat, 
and  if  so,  the  suit  is  brought  to  contest  a  right  of  occupancy.  The  proper  stamp 
fee  will  therefore  be  8  annas.  Compare  also  W.  R.,  F.  B., .  118  5  Fear^  Mohufi 
Mukerji  v.  Kena  Bewa  and  others,  11  W.  R.,  90. 

Ar6  fractional  owners  entitled  to  eject? — One  of  several  joint  owners  can 
eject  a  lessee  after  the  expiry  of  the  lease — 2  W,  R.,  290.  Where  land  is  held 
jointly^  and  there  is  no  partition,  one  part-owner  cannot  insist  on  the  ouster  of 
a  person  who  has  been  holding  under  the  other  part-owner  for  a  number  of 
years — Bisseswar  Kurmokar  v.  Jugobundhu  Kurmokar  and  others,  14  W.  R.,  183. 
But  where  two  co-sharers  granted  two  separate  leases,  each  co-extensive  with 
the  share  of  its  grantee,  and  after  the  expiration  of  the  term  thereof  one  of 
ihe  co-sharers  granted  the  lessee  a  new  lease  in  respect  of  his  share  only,  held 
that  the  lessee  had  no  right  of  occupation  as  respects  the  other  share,  the  owner 
of  which  was  entitled  to  eject  the  lessee  as  holding  over  after  the  expiration 
of  his  lease — Mr.  Hqmlton  JUookhtar  pn  the  part  of  Messrs.  Gtsbome  4r  Co.  v. 
Rajah  Raghu,  Nundun  Singh  Bahadur,  20  W.  R.,  70.  One  of  several  co-sharers 
cannot  sue  to  evict,  a  tenant  of  land  which  belongs  to  them  all — Alum  Manghee  v.  Ashad 
Alij  16  W.  B.;  138.  A  suit  for  ejectment,  brought  in  plaintiff's  own  right  and  on 
behalf  of  his  co-sharer  without  authority  from  such  co-shaner,  cannot  be  entertained. 
The  right  of  a  sharer  in  a  joint  estate  is  a  right  of  common  enjoyment  of  the  lands 
and  premises,  together  with  the  tenant  of  the  co-sharers,  in  like  manner  as  the  co- 
sharers  themselves  would  have  it — Hulodhur  Sen  and  others  v.  Goorudass  Roy,  20 
V.  R.,  126.  Where  a  tenant  has  been  put  into  possession  of  ijmali  property  with 
ibe  consent  of  all  the  co-sharers,  no  one  or  more  of  the  co-sharers  can  turn  the 
ienant  out  without  the  consent  of  the  others ;  but  no  person  has  a  right  to 
intrude  upon  ijmali  property  against  the  will  of  the  co-sharer  or  any  of  them ; 
M  )ie  does  so,  he  may  be  ejected  without  notice,  either  altogether,  if  all  the  co 
sharers  join  in  the  suit,  or  partially,  if  only  some  wish  to  eject  him ;  and  the 
legal  means  by  which  such  a  partial  ejectment  is  effected,  is  by  giving  the 
plaintiffs  possession  of  their  shares  jointly  with  the  intruder,  as  explained  in  the 
case  of  Hulodhur  Sen  v.  Gooroodas  Roy — Radha  Prosad  Wasti  and  others  v.  Esup 
and  others,  I.  L.  R.,  7  Cal.  4X4  ;  9  C.  L.  R.,  76  ;  where  it  is  optional  with  several  joint 
lessors  to  avail  themselves  of  a  condition  of  reentry  upon  breach  of  certain  covenants 
one  or  more  of  the  lessors  cannot  insist  upon  a  forfeiture  without  the  consent  of  the 
vthers^—ReustU  Uossein  and  another  v.  Chorwar  Sing  and  others,  I,  L.  R.,  7  Cal., 
470  \  9  C.  L.  R.,  260.  A  fractional  shareholder  is  not  entitled  to  mamtain  a  suit 
for  ejectment — Tulsi  Panday  v.  Lalla  Bachulal,  12  C.  L.  R.,  223.  A  lease 
granted  bv  all  proprietors  cannot  be  varied  or  terminated  at  the  suit  of  one — Bollye 
Satee  and  another  v.  Akram  Alt  and  another y  I.  L.  R.,  ^  Cal.,  961. 

The  provision  applies  only  to  agricultural  holdings. '^ThQ  definition  of  the  word 

?tiyat  will  clearly  show  that  this  provision  is  meant  only  for  agricultural  holdings, 
orother  holdings,  the  Transfer  of  Property  Act  will  apply.     This  provision  will 
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therefore  have  no  application  to  land  fonning  part  of  a  streefC  in  a  town — The 
Collector^/  Monghyr  v.  Hakim  Madar  Box  and  others ^  25  W.  R.,  136  ;  Ram  Narai^^ 
Mitter  t.  Nobin  Chunder  Morrdafuruah,  18  W.  R.,  205.  When  the  Collector  has 
issued  dae  notice  of  enhancement  under  section  14  of  Regulation  YII  of  1822,  ol  the 
jumma  of  lands  situate  in  town  and  subject  to  that  Regulation,  and  on  failure  by . 
the  tenant  to  accept  a  settlement  at  the  revised  rate,  an  action  in  ejectment  has  been 
brought,  the  Civil  Court  has  no  power  to  consider  whether  the  new  rate  of  assessment 
is  reasonable,  or  in  any  way  to  interfere  with  the  amount  ci  the  revised  jumma  as 
fixed  by  the  Collector.  Where  the  tenant  refuses  to  accept  a  revised  settlement 
under  such  circumstances,  he  is  to  be  entitled  to  a  reasonable  time  within  which  to 
remove  a  house  standing  upon  the  lands  in  question — Ram  Chand  Boeu  v»  The 
Government,  6  C.  L.  R.,  865. 

Onus  probandt. — ^Vide  Gopal  Chunder  Chucherhutty  v.  Nilmoni  Mitter  and  others f 
I.  L.  R.,  10.  Cal.,  374  ;  Mahomed  AU  Khan  v.  Khajah  Abdul  Ounny,  I.  L.  R., 
9  Cal.,  744  ;  12  C.  L.  R.,  257  ;  Eao  Koran  Stngy.  Bakar  Alt  Khan,  L*  R.  9 
I.  A.,  99. 

This  section  should  be  rek4  with  sections  89  and  66, 155  and  156  of  the  Aet. 

Ground  (a). — ^The  receipt  of  rent  for  one  year  by  the  landlord  bars  his  rig^  to 
eject  the  tenant  for  non-payment  of  rent  due  up  to  the  end  of  the  preceding  year — 
W.  R.,  F.  B.,  10  ;  1  Hay,  89  ;  Marshall,  25.  For  further  notes  under  this  head,  see 
section  66.  Even  if  he  defaults,  the  raiyat  gets  some  time  under  section  66  to  paj^ 
up  his  arrears  ;  virtually  tjierefore  he  gets  the  benefit  of  a  notice. 

Ground  (b). — A  lease  contained  a  stipulation  that  the  raiyat  should  give  up 
su6h  part  of  the  land  as  was  unfit  for  cultivation  of  indigo,  and  should  not  saMe^. 
the  same.  Held,  that  as  the  lease  contained  no  pnmso  for  forfeiture  or  right  of  re-entry 
for  the  breach  of  this  covenant,  the  landlord  was  not  entitled,  upon  such  breach,  to^ 
maintain  an  action  for  ejectment — 2  Hay,  451 ;  Marshall,  366;  2  W.  R.,  (Act  X)/ 
101. 

The  words  *'  broken  a  condition  consistent  with  the  Act,**  include  the  cases 
^  of  disclaimer.    A  tenant  is  a  tenant  as  long  as  he  does  not 

THsOatmer.  ^^^^^  his  landlord.     The  case  law* on  this  point  is  far  from 

beinr^  satisfactory.  In  an  early  case  it  was  held  that  the  mere  denial  by  the  tenant 
of  his  landlord's  rights  does  not  put  an  end  to  the  relation  of  landlord  and 
tenant,  so  as  to  enable  the  tenant  to  treat  his  possession  as  adverse  to  his 
landlord — Raj  Narain  Dutt  and  others  v.  Gour  Mani  Dasi  and  others^  So 
in  Mahomed  Basiroollah  Bhoonia  v.  Ahmed  Ali^  22  W.  R.,  448,  Mitter,  J.,  remarked  : 
<*  It  is  by  no  means  a  settled  point  of  law  in  this  country  that  the  denial 
by  the  tenant  of  the  landlord's  title  works  as  a  forfeiture  of  the  tenancy."  And 
in  Sreemutty  Ahuleya  Debia  v.  Bhyrvh  Chunder  Patra  and  others,  25  W.  B., 
147,  where  there  was  no  legal  proof  that  the  defendant  did  really  deny  the 
plaintiff's  title.  Garth,  C.J.,  refused  to  allow  the  forfeiture.  But  in  Iktbee  Misser 
and  others  v.  Mungur  Aieah,  2  C.  L.  R.,  208,  the  Court  held  that  the  denial  of 
tenancy  will  operate  as  a  forfeiture.  To  the  same  effect  is  Krishna  Chunder  Chatterjee 
v.  Sattya  Bhama,  6  C.  L.  R.  875 ;  I.  L.  R.,  6  C«J.,  55.  One  of  four  joint  tenants 
who  had  registered  his  name  in  the  place  of  the  former  tenant,,  on  being  sued  for 
rent  in  respect  of  the  holding  by  one  of  the  co-sharers  of  the  land,  set  up*  m  lakhiraj 
title.  The  plaintiff  withdrew  the  suit,  and  subsequently,  a  partition  meanwhile  having 
been  effected  by  which  the  land  in  respect  of  which  he  had  sued  for  rent  was  allotted 
to  him,  filed  a  suit  for  khas  possession.  In  that  suit  the  other  tenants  were  made 
parties  and  they  also  denied  the  plaintiff's  title.  Held,  that  there  having  been  a  parti- 
tion it  was  not  necessary  i^  a  suit  for  kJias  possession  for  the  plaintiff  to  have 
joined  his  co-sharers  as  pailies,  and  that  the  other  defendants  having  taken  up  the 
same  line  of  defence  as  had  been  taken  up  by  the  defendant  in  the  former  suit,  iht 
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defendant  mlgbt  be  taken  to  have  acted  f<Nr  Iiis  co-tenants,  and  accoi9ihgIy  all  the 
defendants  in  the  present  suit  might  be  treated  as  trespassers,  and  sned  in  ejectment 
withoat  notice  to  quit — lahan  Chundra  ChatUrji  v.  Shama  Ghuran  Dutt  and  others^, 
12  C.  h.  R.,  414 ;  L  L^  R.^O  CaL,  41. 

Eviction  under  this  daose  too  requires  a  notice,  vide  section  155. 

Clause  (c). — A  landlord  sning  for  ejectment,  who  admits  that  the  defendant 
faas  been  his  tenant,  cannot  sacceed  upon  any  other  ground  than  that  the  period  of 
tenancy  has  elapsed  or  in  some  way  terminated — Shaikh  Wullah  Ali  v.  Shaik 
Golam  GotiTy  19  W.  R.,25;  Haradhwn  Mundul  v.  Dinabundhoo  Mazumdar^  25  W.R., 
3 1 9.  Where  the  laiyat  is  admitted  to  occupation  of  land  yerbally  or  under  an  un« 
registered  lease,  he  is  not  liable  to  eviction  under  this  clause. 

Qlause  ((£).-» When  an  agreement  or  lease  has  been  accepted  by  the  raiyat  under 
sub-section  (8)  of  section  46,  it  seems  that  he  is  not  liable  to  ejectment  at  all,  be- 
cause the  word  "  determined"  obTiously  refers  to  "  determined  by  Court*'  (suh-sec-- 
Hon  (8)  of  section  '4&)  and  not  to  '^  determined  by  agreement  or  lease.'*  The  last 
clause  refers  to  five  years  provided  for  by  sub-section  (7)  of  section  46. 

^/j-  XLY.  A  suit  for  ejectment  on  the  ground  of  the  expiration  of 
.  Conditions  of  ejocu  the  term  of  a  lease  shall  not  be  instituted 
mentougroand  of  ex-    against  a  uon-occupancy -raiyat  unless    notice 

piration  of  lease.  ^^  ^^j^  ^^  ^^^^    ^^^   ^^  ^^^  j^j^^^    j^^^    j^^^ 

than  six  months  before  the  expiration  of  the  term,  and  shall  not  be 

instituted  after  six  months  from  the  expiration  of  the  term.  jTl'  ff , 
\%ir  Ui'  7J'  .  ^  ^^  *' 

The  application  of  this  section  does  not  seem  to  be  limited  to  clause  (c)  of  section 
44.  Here  the  word  used  is  \9ase^  and  the  section  does  not  speak  of  registered  or 
unregistered  lea*e.  The  object  of  the  proirision  is  that  a  tenant  of  a  &ced  term 
should  know  six  months  before  that  his  landlord  will  not  suffer  him  to  c(Hitinue 
his  holding,  while  if  the  landlord  suffers  him  to  continue  more  than  six  months 
after  the  expiration  of  the  lease,  the  presumption  is  that  he  has  no  intention  or 
has  abandoned  his  intention  to  terminate  the  tenan^,  and  that  notwithstanding 
a  notice  to  quit  has  been  served  six  months  before  the  expiry  of  the  lease. 
Hence  if  a  notice  to  quit  has  been  s  erred  six  months  before  the  expiry  of  the  lease, 
but  the  suit  is  instituted  more  than  six  months  after  the  expiry,  the  notice  goes 
for  nothing.^ 

The  suit  in  ejectment  only  is  not  to  be  instituted  unless  a  notice  is  served,  but 
after  the  expiry  of  the  lease,  and  before  the  notice  is  served,  in  what  light  is  the 
tenant  holding  on  to  be  looked  at  7  Is  he  to  be  treated  as  a  trespasser  or  as  a  tenant  ? 
.What  is  his  status  7  It  has  been  held  that  a  tenant  who  holds  over  after  the  expi- 
ration of  a  lease  does  so  on  the  same  rent  and  terms  as  Jbefore — Shdk  Enyutullah 
and  others  Y.  Sheik  EldhieBuksh  and  others  J  Sp.  W.  R.  (Act  X),  42;  2  B.  J. 
P.  J.,  204;  Tarachunder  Banerjee  v.  Amir  Mundal  and.  others ,22  W.Ii.,S9i ; 
\Sreemuty  Altah  Bihi  v.  Joogul  Mundal,  25  W.  R.,  284.  But  to  justify  a  holding 
over  after  expiry  of  lease,  a  direct  consent  on  the  piurt  of  the  landlord  is  requisite  \ 
otherwise  the  tenant  will  be  regarded  as  a  trespasser — 4  W.  R.,  24;  Mr,  M,  H,  Gale, 
V,  Maharanee  SreemuU  and  another^  15  W.  R.,  183.  So  if  a  tenant  holds  for  a 
term  of  years,  and  no  new  tenancy  is  created  by  the  zemindar  after  the  termina- 
tion of  the  lease,  either  by  receipt  of  rent  or  otherwise,  and  if  the  tenant  has  no 
other  title  to  the  land  besides  the. lease,  the  zemindar  is  entitled  to  evict  him,  on  the 
expiration  of  the  lease  without  the  intervention  o{r  ConTtr-^Chowdry  Izhoorul 
Jjuque  V.  Bhoosee  Mahtoon,  25  W.  R.,  201.  It  is  <^ubtful  if  this  decision  will 
)iold  good  under  the  present  law.    A  notice  under  this  section,  however,  is  intended 
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for  a  landlord,  bat  sappo8e4it  the  expiry  of  a  leaee,  a  third  person  enters  afl  eul- 
tiirator  ^Ith  the  consent  of  the  landlord,  the  ex4eflsee  possiUy  cannot  object  on  the 
ground  of  notice.  The  section  only  says  that  the  landlord  cannot  sue  without  a 
notice,  bat  nowhere  in  this  Act  it  has  been  laid  down  thai^  a  tenant  holding  on 
after  the  expiry  of  the  lease  is  entitled  to  retain  possession  till  he  is  serred  with  a 
notice.  Equitably  considered,  howerer,  that  intention  of  the  Legislature  could  be 
inferred  from  the  provision  of  notice.  A  tenant  in  possession  after  the  expirjr  of 
liis  lease  can  only  be  ejected  by  due  coarse  of  law— S^/U//  Khan  and  another  r.  Woo- 
pen  Khan  and  another^  9  W.  R.,  123  ;  there  is  no  differenoe.ln  law  between  the 
position  of  a  raiyat  holding  without  pottah  and  that  of  one  holding  over  after  tha 
expiry  of  the  term  covered  by  a  pottah,  with  the  consent  of  his  landlord*  Such  a^ 
tenant  capnot  be  evicted  without  a  reasonable  notice  to  quit  being  given  ;  and  the 
relationship  does  not  come  to  an  end  at  the  expiration  of  each  year,  without  some 
act  on  the  part  of  the  landlord  and  tenant  jointly  or  either  of  them — Ohatoori^ 
Sing  and  others  v.  Makund  Lai  and  another^  I,  L.  B^  7  Cal.,  7X8 }  Bam  Khelawai\ 
Sing  V.  Mum.  Soondra,  7  W.  R.,  162. 

Notice  to  quit. — Section  106  of  the  Transfer  of  Property  Act  runs  thus  :.  "In 
the  absence  of  a  contract,  a  local  law  or  nsago  to  the  contrary,  a  lease  of  immovable 
property  for  agricultural  or  jnwufacturing  purposes,  shali  be  deemed  to  be  a  le^se 
from  year  to  year^  terminable  on  the  part  of  either  lessor  or  lessee,  by  six  montha^ 
tiotice  expiring  with  the  end  of  a  year  of  the  tenancy  ;  and  a  lease  of  immovaUe  pra-f 
perty  for  any  other  purpose  shall  be  deemed  to  be  a  lease  from  month  to  month,  tenrxi- 
nabh)^on  the  part  of  either  lessor  or  leasee,  by  15  days'  notice  expiring  with  the  end  of 
of  a  month  of  the  tenancy.  Every  notice  under  this  section  most  be  in  writjng^ 
signed  by  or  on  behalf  of  the  person  giving  it,  and  tendered  or  delivered  either 
personally  to  the  party  who  is  intended  to  be  bound  hy  it,  or  to  one  of  his  family 
t)r  servants  at  his  residence,  or  (if  such  tender  or  ddivery  is  not  practicable)  affixes 
to  a  conspicuous  part  of  the  propeity.*' 

A  raiyat  ?^o  has  held  without  any  period  having  been  fixed  for  the  doratiott 
of  his  tenancy,  although  ha  may  not  have  gained  a  right  of  occupancy,  cannot 
have  his  holding  determined  without  reasonable  notice  to  quit ;  and  a  notice 
given  in  the  la^  month  of  a  current  year  would  not  be  sufficient— i?aibra  Nath 
Mandid  t.  Binode  Bam  Sen,  10  W.  R.,  83,  F.  B.  According  to  section  8,  Act  VIII  • 
4;>f  I8S9^B.O.),  the  landlord  has  aright  to  make  his  own  terms  with  the  tenant 
or  to  turn  him  .out  of  occupation  by  serving  him  with  a  reasonable  notice  to  quit 
unless  he  agrees  to  pay  the  rent  required — Janoo  Mundur  v.  Brijo  Singh^  22  W.  R., 
548«  Such  notice  need  not  be  confined  to  a  simple  demand  of  possession  and 
fluitice  to  quit  on  a  certain  day.  It  is  sufficient  if  the  landlord  asks  for  a  higher 
rate  Df  rent  and  gives  the  raiyat  notice  to  quit  if  he  declines  to  pay  it — Hem 
Chunder  Ghose  r.  Badha  Prosad  Palit,  28  W.  R.,  440.  A  tenant-at-will  who 
has  been  served  duly  wit)^  a  notice  to  quit,  may  be  successfully  sued  for  ejectment — • 
Abdool  Kareem  and  another  v.  Omer  Ghand  Lahata,  24  W.  R.,  461.  In  Bajendra 
Natk  Mukhopadh^  v.  Basnder  Bahman  Khondkar  and  another,  I.  L.  R.,  2  Gal., 
146,  P.  B. ;  25  W.  R^  829,  F.  B.,  the  referring  Judge  (Markby,  J.)  observed: 
*^  It  is,  1  think,  clear  upon  the  authorities  that  he  could  not  have  been  ejected 
without  a  reasonable  notice  to  quit  and  then  only  at  the  end  of  the  year — Bakra 
Jiath  Mundle  v.  Binode  Bam  Sen,  and  Janoo  Mwndul  v.  Brijo  Sing,  And  unless 
his  tenancy  has  been  put  an  end  to  by  this  present  litigation,  it  is  still  subsisting. 
This  last  point  is  one  upon  which  the  doubt  arises  in  consequence  of  a  decision 
in  Hem.  Chunder  Ohoee  v,  Badha  Fersad  PaUt,  There  the  learned  Judges^ 
whilst  recognizing  the  rig^t  of  the  tenant  to  a  reasonable  notice  to  quit,  expiring 
at  the  end  of  the  year,  seem  nevertheless  to  consider  that  the  institution  of  a  suit 
.a  itself  a, sufficient  demand  of    posses^Hoa  for  the  porpose  of  matntainiDg  thd 
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suit,  and  that  il^e  tenant's  daim  for  a  reasonable  notice,  expiring  at  the  end  of 
the  year,  will  be  satisfied  by  fixing  such  a  date  for  giving  up  possessiorf  as  will 
be  faur  towards  himself.  If  that  be  so,  I  do  not  think  the  plaintiff  in  the  present 
case  could  recoTer  possession  ;  he  would  only  be  entitled  to  some  compensation 
for  having  been  ejected  too  soon*  But  with  very  great  deference^  I  cannot  bring 
myself  to  think  that  the  decision  I  have  referred  to  is  correct.  I  do  not  sed 
how  the  landlord,  who  has  not  determined  the  tenancy  by  a  proper  notice,  can 
recover  in  ejectment*  Even  in  the  case  of  a  tenancy-at-will,  it  is  necessary  under 
English  law  that  the  will  should  be  determined— Z)o«  de  Jacobs  r.  Philips^  10  Q.  B  ^ 
130,  where  it  was  argued  that  the  will  was  determined  by  bringing  the  action^ 
bat  the  Court  held  that  it  was  not  so.  The  case  of  a  raiyat  whose  tenancy  can 
only  be  determined  at  the  end  of  the  year  by  a  reasonable  notice  to  quit  is  a 
much  stronger  oae.  It^  jeems  to  me_impQaaiWe  to  consider  such  a  raiyat  other- 
wiae  thaa  as  a  tenant  from  year  to  yeg«  I  do  not  say^nattte"- incidents  of  the 
i^ancy  ttQ  precisely  the  s4me  as^Ihose  of  a  yearly  tenancy  in  England.  But  I 
cannot  think  that  the  raiyat  can  be  ejected  without  a  proper  notice  to  quit.  The 
case  of  Hem  Chunder  Ohose  v.  Radha  Period  Palit  is  based  upon  the  decision 
fn  Mahomed  Sasid  Khan  Chotodry  r.  Jadoo  Mtrdha,  20  W,  R,,  401,  but  I  am 
strongly  disposed  to  think  that  the  learned  Judges  did  not  there  intend  ta 
Uif  down  any  proposition  of  law  at  all,  I  think  that  decision  (mly  carries  out  a  sugges- 
tion made  by  the  Court  for  the  benefit  of  the  parties,  and  in  order  to  avoid  further 
liiijjation,'*  The  judj^ment  of  the  Full  Bench  was  delivered  by  Garth,  C^.  ; 
^  We  are  of  opinion  that  in  the  case  of  a  raiyat  of  the  class  specified  in  the 
ques^on  tefen^ed  to  ns,  t.tf„  a  nuyat  whose  tenancy  can  only  be  determined' by  a 
reasonable  notice  to  quit  expiring  at  the  end  of  the  year,  the  raiyat  can  claini 
to  have  a  suit  for  ejectment  brought  against  him  by  his  landlord  dismissed  on 
the  ground  that  he  has  had  no  such  notice."  A  notice  to  quit  running  only  for 
ten  days  and  teitninatiu}^  on  the  25th  Jeyt  is  not  a  sufficiently  reasonable  notice 
oft  whioh  a  landlord  can  maintain  a  suit  in  ejectment  against  a  tenant  from  year 
to  year*  Proeeedings  in  a  Criminal  Court  under  section  53  of  the  Code  of  Crimi- 
nal Proceduce  are  not  a  sufficient  demand  of  possession  for  the  purpose  of 
maintaining  an  ejectment  suit — Ramruttuit  Mundle  v.  Nitra  Kali  Dasi  and  another, 
1.  L.  R.,4Cal.,  889. 

There  is  no  difference  in  law  between  the  position  of  a  raiyat  holding  without 
a  potta,  and  that  of  6ne  holding  over  after  the  expiry  of  the  term  covered  by  a 
potta,  with  the  consent  of  his  landlord  and  both  are  entitled  to  a  notice  to  quit — 
Vhaturi  Sing  and  others  v.  Mukund  Lai  and  another ^  I.  L.  R.,  7  Cal.,  710  ;  Ram 
Khelawan  Singh  t,  Musst  Soondra,  7  W.  R.,  152.  A  notice  to  quit  within  thirty 
days,  served  by  a  landlord  on  his  tenant,  at  a  thne  when  the  erops  are  ripening,  i^ 
anreasonaUe  and  insufficient.  Where  such  a  notice  was  given,  the  Court  refused  to 
determine  What  would  have  been  a  sufficient  notice^  and  to  «make  a  decree  to  take, 
effect  at  a  future  date  on  the  basis  of  such  notice--jM^a;  Rot;  and  others  v.  W» 
Mackenzie  and  others,  5  C.  L.  R.,  231.  A  tenant,  other  than  an  loccupancy  raiyat^ 
is  entitled  to  a  reasonable  notice  to  quit.  **  What  is  reasonable  notice  is  a  question  of 
hkst  whicli  must  be  decided  in  -each  case  according  to  the  particular  circumstances^ 
and  the  local  customs  as  to  reaping  crops  and  letting  land.  In  the  present  case 
a  three  months*  notice  was  given  ;  there  was  no  contenttoH  that,  at  the  time  when 
that  notice  expired,  any  crop  was  upon  the  ground,  the  necessity  of  remoring 
which  ^ould  havd  inade  the  notice  under  the  circumstances  unreasonable. 
Further  the  notice  did,  as  a  matter  of  fact,  expire  within  seven  days  of  the  olote 
of  the  year."  Per  Field,  J. — The  notice  in  this  cas4  was  found  good — Juggut 
Cfhunder  Roy  alias  Bushi  Chunder  Roy  and  others  v.  i&fp  Vhand  Chcmgo,  I.  L.  R., 
9  CaL  48.    The  validity  of  a  notice  in  the  alternative  form  *demaiidtxig«  higher  i«nt 
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or  to  quit  was' doubted  by  Garth,  0.  J.,  in  a  recent  case  in  tbe  August  number 
of  I.  L?  R.,  Calcutta  (1885),  but  his  Colleaj^ue  McDonell,  J.,  did  not  entertain 
that  doubt.  The  decisions  of  the  Courts  of  India  seem  to  be  that  a  notice  in 
the  alternative  form  is  good.  In  Budun  Malta  y.  Khetter  Nath  ChatUtjij  20 
W.  R.,  441,  Markby,  J.,  observed  :  "  According  to  English  law,  it  would,  I  believe, 
be  necessary  for  the  landlord  to  give  a  positive  notice  to  quit  before  attempting  to 
raise  the  rent  ;  but  having  done  that  he  could  negotiate  for  a  new  letting  on  any 
terms  he  pleased,  and  if  the  tenant  held  on  without  any  new  agreement  being  coma 
to,  the  landlord  could  recover  for  the  occupation  at  a  fair  rate.  The  only  difference^ 
therefore,  is  between  a  notice  to  raise  the  rent  and  a  notice  to  quit.  I  do  not  think 
that  these  two  notices  substantially  differs.  I  think  a  notice  to  raise  the  rent  does 
in  fact  put  an  end  to  the  tenancy  on  the  existing  terms,  and  that  it  leaves  the 
tenant  at  liberty  to  quit  his  holding  at  the  end  of  the  year  if  he  does  not  choose  to 
pay  the  rent  demanded." — Compare  Kylash  Ohunder^  Sirear  v.  Woomanund  Botf 
and  another^  24  W.  R.,  413 ;  Hurry  Doyal  Ctooia  Mazoomdar  v.  Ram  Nidhi 
Mulik  and  oihert,  1  Shome*s  Law  Reporter,  161.     Vide  notes  under  section  182. 

y^       XLYL  (I)   A.  suit  for  ejectment  on  the  ground  of  refusal  ta 
c   diti      of    •  t-    ^S**^  ^  *^  enhancement  of  rent  shall  not  be  insti- 
menTon  ground  of IrSii-    tuted  against  a  non-occupancj-raiyat  unless  the 
^Uo  agree  to  enhance-    landlord  has  tendered  to  the  raiyat  an  agreement 
^^^  to  pay  thei  enhanced  rent,  and  the  raiyat  has 

within  three  months  before  the  institution  of  the  suit  refused  to 
execute  the  agreement. 

(2>   A  landlbrd  desiring  to  tender  an  agreement  to  a  raiyat 

f^    under  tnis  section  may  file  it  in  the  office  of  such  Court  or  officer  as 

/   ,  the  Local  Government  appoints  in  this  behalf  for  service  on  the  raiyat,. 

'^  The  Court  or  officer  shall  forthwith  cause  it  to  be  served  on  the 

raiyat  in  the  prescribed  manner,  and   when  it  has  been   so  served 

it  shall  for  the  purposes  of  this  section   be  deemed  to  have  been 

tendered. 

(3)  If  a  raiyat  on  whom  an  agreement  has  been  served  under 
eub-section  (2)  executes  it,  and  within  one  month  from  the  date  of 
service  files  it  in  the  office  from  which  it  issue(\  it  shall  take  effect 
from  the  commencement  of  the  agricultural  year  next  following. 

(4)  When  an  agreement  has  been  executed  and  filed  by  a  raiyat 
under  sub-section  (3J,  the  Court  or  officer  in  whose  office  it  is  so 
filed  shall  forthwith  cause  a  notice  of  its  being  so  executed  and 
filed  to  be  served  on  the  landlord  in  the  prescribed  manner. 

;  (5)  If  the  raiyat  does  not  execute  the  agreement  and  file  it 
under  sub-section  (3),  he  shall  be  deemed  for  the  purposes  of  this 
section  to  have  refused  to  execute  it. 

(6)  If  a  raiyat  refuses  to  execute  an  agreement  tendered  to 
himunder  this  section,  and  the  landlord  thereupon  institutes  a  suit 
to  eject  him,  the  Couj^t  shall  determine  what  rent  is  feir  and  equit- 
ijble  for  the  holding. 
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(7)  If  the  raiyat  agrees  to  pay  the  rent  so  determined,  he,  shall 
be  entitled  to  remain  in  occupation  of  his  holding  at  that  rent  for  a 
term  of  five  years  from  the  date  of  the  agreement,  but  on  the 
expiration  of  that  term  shall  be  liable  to  ejectment  under  the  condi- 
tions mentioned  in  the  last  foregoing  section,  unless  he  has  acquired 
a  right  of  occupancy. 

(8)  If  the  raiyat  does  not  agree  to  pay  the  rent  so  deter- 
minea,  the  Court  shall  pass  a  decree  for  ejectment. 

(9)  In  determining  what  rent  is  Mr  and  equitable,  the  Court 
shall  have  regard  to  the  rents  generally  paid  by  raiyats  for  land 
of  a  similar  description  and  with  like  advantages  in  the  same 
village.        <^i.^  Jk^  .t^cX^^^^^^^^   <^  o^^  i^  Tf^a/ 

(10)  A  decree  for  ejectment  passed  under  this  section  shall 
take  effect  from  the  end  of  the  agricultural  year  in  which  it  is 


This  section  embodies  an  entirely  novel  provision. 

Sub-escticna  (1)  and  (2)  :— Sab-section  (1)  seems  to  lay  down  a  general  princi- 
ple that  no  snit  in  ejectment  on  the  ground  of  refusal  of  an  enhanced  rent  shall  be 
instituted  unless  an  agreement  has  been  tendered,  Ac.,  and  sub-section  (2)  then  lays 
down  how  the  agreement  should  be  tendered.  Some  difficulty  will  ti^e  place  as 
to  how  we  are  to  interpret  the  words  "  may  JUe^^  in  sub-section  (2).  If  **  may'* 
means  "  shall'*  sub-section  (2)  is  only  a  corolliury  to  sub-section  (1),  and  the  agreement 
must  always  be  tendered  through  the  Court  or  officer  appointed  by  the  Government. 
If  the  Legislature  meant  by  the  word  **  may"  to  give  a  discretionary  power  to  the  land- 
lord the  agreement  might  be  tendered  privately  under  sub-section  (1)  or  through  Court 
or  officer  under  sub-section  (2).  This  is  the  more  reasonable  interpretation  of  the 
section. 

"  When  the  agreement  is  tendered  to  the  raiyat  out  of  Court,  he  will  deny  the 
tender,  and  when  it  is  served  through  the  Court,  he  will  deny  the  service,  and 
the  experience  of  enhancement  notices  shows  how  extremely  difficult  it  is  for 
the  landlord  to  prove  tender  or  service.  The  result  will  be  that  ejectment  will  rarely, 
if  ever,  be  suooessful".^ifr.  Justice  Field^B  Minute, 

Prescribed  manner  means  prescribed  by  Local  Government.  It  seems  to  be 
the  intention  of  the  Government  to  lay  down  certain  rules  for  the  service  of 
notice  under  these  sections.     Vide  clause  (15)  of  section  3. 

Bub-section  (6)  :— Where  the  tenant  was  found  to  hav%  no  right  of  occupancy, 
and  the  landlord  sought  to  enhance  his  rent,  amongst  other  grounds  on  the 
ground  that  the  land  was  situated  on  the  banks  of  a  navigable  river,  and  that 
a  (Government  road  had  been  opened  in  the  neighbourhood,  it  was  held  that  he  was 
entitled  to  do  eo—Pitambur  Kurmokar  v.  Bamtanoo  Roy^  10  W.  R.,  122. 

Subsections  (7)  and  (8)  :— -It  seems  that  after  determining  what  is  a  fair  and 
equitable  rent,  the  Court  will  have  to  give  some  time  to  the  raiyat  to  express  his 
■  intention  as  to  whether  he  agrees  or  refuses  tq  pay  that  rent^  and  then  pass  a  decree 
for  ejectment.  The  consent  or  refusal  may,  in  exceptional  ^ses,  be  taken  at  once 
with  the  determination  of  the  fair  rent.  ^       ^    ■   * 

Subsection  (9)  : — ^This  rule  has  been  taken  from'the^reat  Bbnt  Cade  yihich  laid 
down  that  where  the  prevailing  rate  exists  that  is  the  fair  and  equitable  rent. 

.    >    27    , 
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Generally  paid  hy  raiyats. — This  obyiooaly  meaas  generally  paid  by  turn- 
occupavlty  raiyats.  The  rent  of  an  occupancy  raiyat  need  not  however  be  necessarily 
disregarded  in  determining  a  fair  and  eqnitaUe  rent. 

if^  XLVn.  Where  a  raiyat  has  been  m  occupation  of  land  and  a 
^  Explanation  of  "ad-  lease  is  executed  with  a  view  to  a  continuance 
mittedtooccupatioii."  Qf  }^  occupation,  he  is  not  to  be  deemed  to  be^ 
admitted  to  occupation  by  that  lease  for  the  purposes  of  this 
chapter,  notwithstanding  that  the  lease  may  purport  to  admit  him 
to  occupation.  % 


CHAPTER  ^l.^^ 

Under-Raitats. 

^^       XLVlJl.  The  landlord  of  an  under-raiyat  holding  at  a  money- 
Limit  of  rent  recoyer-    rent  shall  Hot  be  entitled  to  recover  rent  exceed- 
abiefromundeiwraiyatB.    ing  the  rent  which  he  himself  pays  by  more 
than  the  following  ^rcentage  of  the  same,  (namely)  : — 

(a)  when  the  rent  payable  by  the  under-raiyat  is  payable 
under  a  registered  lease  or  agreement — fifty  per  cent. ; 
and 
(6)  in  any  other  case — ^twenty-five  per  cent. 

J?«rf  tn  IrtW.— When  the  under-raiyat  pays  rent  in  kind  thid  proTision  wHl 
have  Qo  application. 

^  t         XUX.  An  under-raiyat  shall  not  be  liable  to  be  ejected  by  his 

Beatrlction  on  eject-     landlord,  except — 

mentofunder-iaiyats.  (^)   ^^  ^^^  expiration  of  the  term  of  a 

written  lease ; 

(6)  when  holding  otherwise  than,  under  a  written  lease,  at  the 
end  of  the  agricultural  year  next  following  the  year  in 
which  a  ^notice  to  quit  is  served  upon  hmi  by  Ins  land- 
lord.   ^9 — -  -    ^ 

Bead  this  section  with  section  89. 

A  tenant  holding  land  for  a  term  and  under-letting  it,  parts  with  his  own  interest 
to  the  extent  of  the  interest  created  by  the  under-lease,  and  cannot  determine 
the  interest  of  his  under-tenant  by  aurrendering  his  own  term— fieeramon^  and  others 
V.  Oanganarain  and  others^  10  W.  R.,  884. 
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CHAPTER  VIII. 
General  Provisions  as  to  Rent. 
Bules  and  presumptions  as  to  amount  of  rent. 
^^      L.     (1)  Where  a  tenure-holder  or  raiyat  and  his  predecessors 
Rales  apd  presump-    in  interest  have  held  at  a  rent  or  rate  of  rent 
tioDsastofixityofrent.-   which  has  not  been  changed  from  the  time  of 
the  Permanent   Settlement,   the  rent  or  rate  of  rent  shall  not  be 
liable  to  be  increased  except  on  the  ground  of  an  alteration  in  the 
area  of  the  tenure  or  holding. 

(2)  If  it  is  proved  in  any  suit  or  other  proceeding  under  this 
Act  that  either  a  tenure-holder  or  raiyat  and  his  predecessors  in 
interest  have  held  at  a  rent  or  rate  of  rent  which  has  not  been 
changed  during  the  twenty  years  immediately  before  the  institution 
of  the  suit  or  proceeding,  it  shall  be  presumed,  until  the  contrary 
is  shown,  that  they  have  held  at  that  rent  or  rate  of  rent  from  the 
time  of  the  Permanent  Settlement : 

Provided  that  if  it  is  required  by  or  under  any  enactment 
that  in  any  local  area  tenancies,  or  any  classes  of  tenancies,  at  fixed 
rents  or  rates  of  rent  shall  be  registered  as  such  on,  or  before,  a 
date  specified  by  or  under  the  enactment,  the  foregoing  presumption 
shall  not  after  that  date  apply  to  any  tenancy,  or,  as  the  case  may 
be,  to  any  tenancy  of  that  class  in  that  local  area  unless  the  tenancy 
has  bee»  so  registered.  /^  /^/  /jf.  ^^  t^    // 

(3)  The  operation  of  this  section,  so  fer  as  it  relates  to  land 
held  by  a  raiyat,  shall  not  be  affected  by  the  feet  of  the  land 
having  been  separated  from  other  land  which  formed  with  it  a 
single  holding,  or  amalgamated  with  other  land  into  one  holding. 

(4)  Nothing  in  this  section  shall  apply  to  a  tenure  held  for 
a  term  of  years  or  determinable  at  the  will  of  the  landlord. 

This    section    has    compressed   sections    4    and    16    and  17  of  Act  VIII  of 
The  old  law,  ^^^^  BXj.y  and  corresponding  sectidhs  4  and  15  and   16   of 

Act  X  of  1859  into  one.  Section  3  provided  :  **  Raijats 
who,  in  wij  provinces  to  which  this  Act  may  apply,  hold  land  at  fixed  rates  of 
rait,  which  shall  not  have  heen  changed  from  the  time  of  the  Permanent  Settle- 
ment of  such  province,  are  entitled  to  receive  pottahs  at  those  rates.**  Section  4 
ran  as  follows :  **  Whenever  in  any  suit  under  this  Act  it  shall  be  proved 
that  the  rent  at  which  land  is  held  by  a  raiyat  in  any  such  province  has  not  •  been 
changed  for  a  period  of  twenty  years  before  the  commencement  of  the  suit, 
it  shall  be  presumed  that  the  land  has  been  held  at  that  rent  from  the  time  of 
the  Permanent  Settlement,  unless  the  contrary  be  shown^  or  unless  it  be  proved 
that  such  rent  was  fixed  at  some  later  period."  So  section  16  of  Act  VIII  of 
1869  B.C.  (section  15  of  Act  X  of  1859)  provided?  "No  dependent  talukdar 
or  other  person  possessing  a  permanent  transferable  interest  in  land  intermediate - 
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between  the  proprietor  of  an  estate  and  the  raiyat,  who,  in  any  province  to 
which  ihe  provisions  of  this  Act  may  apply,  holds  his  talak  or  tenure  (other- 
wise than  under  a  terminable  lease)  at  a  fixed  rent  which  has  not  been  changed 
from  the  time  of  the  Permanent  Settlement,  shall  be  liable  to  any  enhance- 
ment of  such  rent,  anything  in  section  51,  Regulation  YIII  of  1793,  or  in 
any  other  law,  to  the  contrary  notwithstanding."  And  section  17  of  Act  YIII 
of  1869  B.C.  (section  16  of  Act  X  of  1859^  provided:  ''Whenever  in  any 
suit  under  this  Act,  it  shall  be  proved  that  the  rent  at  which  a  taluk  or  other 
tenure  is  held  in  the  said  proviLces  has  not  been  changed  for  a  period 
of  twenty  years  before  the  commencement  of  the  suit,  it  shall  be  presumed 
that  such  taluk  or  tenure  has  been  held  at  that  rent  from  the  time  of  the 
Permanent  Settlement,  unless  the  contrary  be  shown,  or  it  be  proved  that  such  rent 
was  fixed  at  some  later  period." 

The  changes  that  have  been  made  are  obvious.    The  exception  to  clause  (1),  the 
j^    ,  proviso  to  clause  (2),  and  the  clauses  (3)  and  (4)  are  new. 

^    ^^^'  Tenure-holder    or     raiyat      arid     his   predecessors    m 

interesL^^The  word  "predecessor"  seepis  to  imply  that  in  case  of  transfers, 
the  purchasing  tenant  may  add  to  his  tenure  the  time  of  his  predecessor,  the 
outgoing  tenant.  Under  section  4  of  Act  VllI  of  1869  (B.C.,)  it  has  been  held 
that  the  mode  in  which  the  tenant  acquired  the  land  did  not  affect  the  application 
of  the  Tul/»-^Tirihammd  Thakur  v.  Herdu  Jha,  I.  L.  R.,  9  Gal.,  252  ;  Ram  Naih 
Lai  Bhagat  v.  Watson^  per  Peacock,  C.  J.,  1  R.  J.  P.  J.,  54  ;  Raj  Kishore  Mookerji 
V.  Hureehur  Mookerji^  10  W.  R.,  429  ;  KasM  Nath  Luskur  v.  Bama  Stmdctrt\ 
11  W.  R.,  117. 

At   a    rent    or  rate    of  rent. — This    phrase   has  been  adopted    in  lieu  of 

liwedrates  explained     "  ^^^  rates"  which  caused  some  difficulty.     By  the   term 

^'^     .     *    "  fixed  rates  of    rent,"  to  quote  the  decision  of    Peacock, 

C.J.,  in  the  Great  Rent  Case,  'Ms  meant  not  merely  fixed  and  definite  sums 

payable  as  rent,  but  also   rates  regulated   by  certain  fixed  principles.     Such,  for 

instance,  as  a  certain   proportio^i    of    the  gross  or   the   net    produce    of    every 

bigha,  or  such  a  sum  of    money  as  would  give  to  the  raiyat  any  fixed  rate  of 

profit  after  payment  of    all  the  expenses  of  cultivation.    Id  cesttm  est  quod  cestum 

reddi  potest  is  a  maxim  of  law — Thakuranee  Dasee  v.  Bishesvar  Mookerji^  B.  L.   R., 

1   Sup.   Vol.,  202 ;    3  W.  R.,   (Act  X),  108.     In  a  subsequent  case  it  was  held 

by  Jackson,    J.,    (whose  views  were  confirmed  by  the  third  Judge  Trevor,  J., 

to  whom  the  case  went  up  for  opinion)  that  no  rate  of    hhaoli  rent,    varying 

yearly  in  amount  with  the  varying  amount  of    the  gross  produce  of  the  land, 

though  fixed  as  to  the  proportion  which  it  is  to  bear  to  such  produce,  is    a 

fixed  unchangeable  rent  of  the  nature  alluded  to  in  the  section.      Bayley,  J., 

dissented,    holding    that    ''a  contract  to    pay    half    in    kind    did  not    involve 

a  varying  rate,  being  ^  much  a   fixed  contract  as  if  it  wero  to  pay  half  oi 

Rs.   100  or  any  other  sum — Mahomed    Takub  Hossein  v.  Shdk  Chowdry  Wahed 

AH,  4  W.  R«,  {A%k  X),  28  ;  1  Ind.  Jur.,  29.    This  decision  was  followed  by  the 

Judges  in  anotiier  case— I^oioor  Prosad  v.  Nowah  Syud  Mahomed  Baker,  8  W.  R., 

170.    The  decision  of  Trevor  and  Jackson,  JJ.,  is  however  disapproved  of  in 

Ram  Doyal  Sing  v.  Baboo  Luchmi  Narain  Sing,  6  B.  L.  R.,  App.,  25  ;  14  W.  R^ 

885.    Mr.  L.  S.  Jackson,  J.,  dissented  from  the  above  rule  and  observed  :    '*  If  this 

ruling  is  correct,  the  Legislature  must  have  intended  that  raiyats  who  have  held  land 

upon  one  principle,  that  is  to  say,  upon  one  fixed  rate  of  division  of  the  produce 

of  their  land  with  the  landlord,  from  the  time  of    the  Permanent  Settlement, 

would  be  entitled  to  no  protection  whatever,  but  would  after  these  eighty  or  ninety 

years  be  subject  to  a  suit  ftr  enhancement  or  for  commutation  of   their  rent  at 

•  such  money  rates  as  the  landlord  might  be  enabled  to  prove.    I  cannot  believe 
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that  the  Legislature  could  hare  intended  anj  sach  injustice  to  raiyats  in  those 
parts  of  the  country  where  the  bhaoli  system  is  prevalent,  as  it  is  in  ma^  parts 
of  Behar.  In  these  parts  of  the  coontry,  there  being  no  such  thing  as  a  rate  of 
r^t  in  money,  raiyats  holding  from  the  time  of  the  Permanent  Settlement  would 
have  no  protection  whatever,  unless  the  Legislature  meant  to  include  under  the 
words  *  rate  of  rent'  the  mode  or  principle  of  bhaoli  payment/'  The  weight  of 
authority  seems  to  be  in  favor  of  the  view  adopted  by  the  Chief  Justice  and  Mr. 
Justice  Bayley.  Act  XI  of  1859,  section  87,  when  speaking  of  raiyats  who 
cannot  be  ejected  by  an  auction-purchaser,  places  in  the  same  category  those  who 
have  a  right  of  occupancy  at  a  fixed  rent  and  those  who  hold  at  rates  assessable 
according  to  fixed  rules.  And  in  another  case  it  was  held  that  an  arrangement  by 
which  a  certain  rent  in  cash  is  to  be  paid  in  lieu  of  rent  in  kind,  does  not  show 
a  variation  in  the  rate  of  rent,  but  is  tantamount  to  saying  that  the  money  race 
represents  and  is  equivalent  to  what  was  before  paid  in  another  itKj'^Mitwrjeet 
Sing  V.  Toondan  Sing^  8  B.  L.  R.,  App.,  88  ;  12  W,  R.,  14.  So  Mookerji,  J., 
obeyed  :  '*  The  rent  in  money  is  a  rent  fixed  on  a  certain  proportion  of  the  value 
of  the  actual  produce  of  the  land.  But  in  cases  where  the  zemindars  could  not 
come  to  any  dear  understanding  as  to  the  money  value  of  the  produce,  they  allow 
the  rent  to  be  paid  by  a  division  of  the  produce  itself.  In  both  cases  the  man 
who  pays  the  rent  is  a  ndyat.  *  *  *  I  am  not  also  prepared  to  hold  that  a  raiyat 
who  has  since  the  Permanent  Settlement  paid  a  certain  fixed  proportion  of  the  pro* 
duce  of  the  land  to  the  zemindar  cannot  say  that  his  tenure  is  a  holding  in  perpetuity 
at  a  fixed  rent — Jutto  Moar  v.  MuaaU  Basmati  Koer,  15  W/R.,  479.  So  it  has  been 
held  in  the  Allahabad  High  Court  that  a  rent  in  kind  (bhaoli)  which,  though 
it  varies  yearly  in  amount  with  the  varying  amount  of  the  yearly  produce,  is 
fixed  as  to  the  proportion  it  is  to  bear  to  such  produce,  is  a  fixed  rent  within 
the  meaning  of  Act  X  of  1859,  section  8  (corresponding  with  Act  XYIII  of 
1873,  section  5).  A  tenant,  therefore,  in  a  permanently  settled  district,  holding 
his  land  at  such  a  rent,  is  entitled  to  claim  the  presumption  of  law  declared  in 
Act  X  of  1859,  section  4  (corresponding  with  Act  XYIII  of  1878,  section  6) 
if  he  proves  that,  for  a  period  of  twenty  years  next  before  the  commencement  of  the 
suit  to  enhance  his  rent,  he  has  paid  the  same  proportion  to  the  produce  of  his 
holding — (F.B.)  I.  L.  R.,  1  All.,  801.  These  decisions  are  now  probably  useless, 
because  the  enhancement  provisions  of  the  new  Act  are  framed  with  reference  to 
money  rents  only,  vide  section  80.  The  wordings  of  section  80  (<  rent'  or '  rate 
of  rent,')  compared  with  clause  5  of  section  8  still  admit  of  an  interpretation 
given  to  this  section  by  the  decisions  quoted. 

The  Select  Committee,  however,  report  :  "  We  have  omitted  from  section  50, 
which  enacts  the  well-known  presumption  arising  from  holding  at  a  rent  unchanged 
for  twenty  years,  the  sub-section  which  made  the  presumption  applicable  to  produce 
rents,  as  opinions  generally  were  opposed  to  it" — Gazette  qf  India,  February  21«f, 
1885. 

Which  has  not  been  changed. — Vide  the  decisions  quoted  above.    The  change  of 

_  .  fiicca  rupees  into  Company's  rupees  does  not  alter  the  fixity 

UnUaZnS!^''^    of  the  rate-JTaZtcAttrn  DuU  v.  Shoehee  Dasee,  1  W.  R.,  248, 

856  (8  R.  J.  P.  J.,  858)  ;  Khattyani  Debia  v.  Soondari  Debia, 

2  W.  R.,  (Act  X),  60  (4  R.  J.  P.  J.,  154) ;    Taraaoondari  Bormonoya  v.  Sibeevar 

Chatterji,  6   W.   R.,   (Act  X),  51  ;  Wateon  ^  Co.  v.  Nundolal  Sircar,  21  W.  R., 

420.    A  Sicca  rupee  exceeds  the  Company's  rupee  by  1   anna  5  cowries  and  1 

kranti.     The  variation  of  a  few  rupees  between  a  raiyat's 

TW/tw^  tarioHon  in    admitted  jumma  and  the  jummA  of  his  dowl  is  not  such  a 

tMejuntma.  variation   as  to    destroy  the  rigjjit  of  a  fixed  jumma — Baboo 

Puro  Nath  Boy  v.   Ameer  Bisvas,   1   W.   R.,  280.    A  nominal  reduction  or  a 

trifiiDg  difference  in  the  jumma,  is  not  a  variation  that  deprives  the  raiyat  of  the ' 
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benefit  of  the  presumption  under  this  section — Ramruttim  Sircar  y.  Chtmdmnmkki 
Debia,  t  W.  R.,  Act  X,  74.  The  difference  of  1  rapee  in  a  jnmma  of  60  rupees  ini6 
held  to  be  not  sufficient  to  destroy  the  presumption — Anandalal  Chowdry  r.  HilU^ 
4  W.  R.,  Act  X,  83.  A  yariation  of  one  anna  does  not  destroy  the  uniformity 
required  by  this  section — MwMoor  Alt  v.  Bunno  Singy  7  W.  R.,  282.  A 
trifling  difference  in  the  jumma  does  not  necessarily  affect  the  fact  of  an  tmiform 
payment«-^^/a^'  Bux  Ohowdry  y.  Eupan  Telee^  7  W.  R.,  184.  A  Yariation  in 
the  rate  of  rent  which  does  not  affect  the  integrity  of  the  jumma  does  not  rebut 
the  presumption  of  a  holding  at  a  fixed  rent  from  the  Permanent  Settlement-^ 
Oopalchunder  Bose  y.  McUhurmohun  Banerji^  8  W,  R.,  Act  X,  132.  Where  a 
tenant  showed  uniform  payment  of  rent  for  nineteen  years,  and  a  slight  differenee  (two 
or  three  annas)  in  the  rate  for  a  long  period  prior  thereto,  he  was  allowed  the 
benefit  of  the  presumption  under  Act  YIII  of  1869  (B.C.),  section  4 — Messrs* 
R.  WasUm  4r  Co.  y.  Nundolal  Sircar^  21  W.  R.,  420.  Abwabs  are  not  rents,  and 
therefore  the  collection  of  abwab?  in  addition  to  rent  does  not  constitute  a  Yariation 
which  would  affect  the  presumption  of  this  section— 2  W.  R.,  (Act  X),  93,  (4  R.  J. 
Abatement,  iurrender  ^^  Jv  ^08.)  An  abatement  of  rent  by  order  of  a  OiYU  Court 
or  alienation  does  not  in  consequence  of  a  diluvion  does  not  prove  alteration  of  the 
affect  thepreiumption,  rate  of  rent,  or  affect  a  raiyat's  claim  to  the  benefit  of 
the  presumption  arising  under  this  section— 3fzi««(.  Rsazoonnesa  Y.  Toohan 
Jha^  10  W.  R.,  246.  Where  an  abatement  of  rent  is  allowed  in  a  lump  sum 
upon  a  lump  jumma  on  acoount  of  lands  rendered  unculturaUe  by  the  oyot-* 
flow  of  a  rirer,  the  abatement  is  not  such  a  variation  of  the  rate  of  rent  as 
to  debar  the  raiyat  from  the  benefit  of  the  presumption  under  this  section-— 
Radha  Oobindo  Roy  Y.  Kiantatulla  Talukdar^  21  W.  R.,  401.  When,  a  tenant 
holding  l&nd  which  had  paid  an  uniform  rent  since  the  Permanent  Settlement,  relin- 
quished a  portion  of  his  holding,  and  received  a  fresh  pottah  from  his  landlord,  in 
which  a  deduction  was  made  for  the  relinquished  land,  it  was  held  that  the  fixity 
of  rent  for  the  remaining  portion  was  not  affected  by  the  arrangement  The  pottah 
was  merely  the  confirmation  of  the  tenancy  already  existing— Zi^naram  MuUik  v. 
Ramkoomar  Moohetjes,  2  W.  R.,  (Act  X),  17.  So  a  diminution  in  the  jumma 
caused  by  the  alienation  of  a  portion  of  his  jote  does  not  deprive  a  raiyat  of  the 
benefit  of  the  presumption  of  section  4  (Act  X)  lb. 

The  sale  of  a  portion  of  a  tenure  involving  a  distribution  of  the  rent  over  two  parts 
does  not  amount  to  a  change  of  rent  within  the  meaning  of  section  4  of  Act  YIII  of 
1869  (B.C.)  so  as  to  deprive  the  defendant  of  the  benefit  of  the  presumption  under  that 
section— ^oodfAa  Mukhi  Dasi  v.  Ramgatti  Kurmakur^  20  W.  R.,  419.  But  the 
purchaser  of  several  holdings  of  cultivating  raiyats  cannot,  by  uniting  them  and  pay- 
ing one  rent  for  the  whole,  change  their  character  without  the  consent  of  the  land* 
lord— Jfottia  Bvkah  v.  Jadoonath  Sadhukhan,  21  W.  R.,  267. 

A  mere  alteration  ill  the  rate  of  rent  will  not  prove  variation,  unless  the  tenant 
Mere  altermti&n  in  the    submitted  to  or  paid  the  enhanced  rent — Gopal  Mundle  and 

rate  of  rent,  or  an  eoh  others  v.  Nobo  Kishen  Mukerji^  5  W.  it.,  (Act  X),  83.  But, 
parte  decree  doesnot  de^    on  the  other  hand,  it  is  not  uniformity  in  the   amount  actual- 

itroy  the  prem/nption.       jy  p„j^  ^]^^^  jg  required  to    raise  the  presumption,   but   only 

uniformity  in  the  rate  agreed  upon,  either  express  or  implied,  between  the  parties  to 

be  paid— if«w«r«.  W,  Moran  and  Co.  v.  Anand  Chunder  Mojoomdar,  6  W.  R., 
r(Act  X),  35.  Ex'parjc^.asix^oaArj  decrees  are  not  satisfactory  proof  that  a  varia- 
I  tion  has  taken  place  m  the  amouni  ot  the  rent  paid  so  as  to  desliu^-die  presnmp^ 

tion  under  ySJlK^U  4,  A^(^A. — Kaleeicanto  Roy  v.  iiik  iLsJirufunnesa,  2  W.  R.,^2fF; 

Joykishore  Chowdrain  and  others  v.  Baboo  Oopallal  Thakur,  6  W.  R.  (Act  X),   28. 

A  putnidar  is  protected  frota  enhancement  under  section  15  (Act  X),  notwithstand- 
•  ing  a  decree  passed  before  that  Act  by  which  the  ssemindar  was  declared  entitled 
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i»  enliaiioe,  tlie  latter  haying  omitted  to  take,  any  effectual  steps  before  the  Act  to 
vary  the  rent  since  the  Decennial  Settlement — Oobind  Chunder  Dutt  v.  Hmronath 
Roy^  5  W.  R.  (Act  X),  10 ;  contra^  see  also  Kalee  Chunder  Chovodry  y,  MuUun 
Qopql  Bhaduri  and  others^  11  W.  B.,  571. 

In  a  suit  for  enhanced  rent  brought  by  a  landlord  under  Act  X,  the  benefit  of 
Ss  'ud'  iMiji  *^®  presumption  under  section  4  arising  from  twenty  years  uni- 

'"^    ^     '  form  payment  of  rent  cannot  avail  the  raiyat  against  a  former 

decree  of  a  competent  Court  declaring  his  holding  liable  to  enhancement — Rakhal 
Bass  Boae  v.  8haik  Qolam  Surwar,  2  W.  R.,  Act  X,  69.  This  decision  was  adopted 
by  the  Privy  Council  as  to  the  presumption  under  sections  15  and  16  referring  to 
imder-tenants  or  talxikdjBLTB'-'Nufferckunder  Pal  Chovodry  and  others  v.  Jtymthan  Poul- 
«Mi,  19  W.  E.,  175,  P.  C. ;  12  B.  L.  B.,  153  ;  and  Hurro  Nath  Roy  and  others 
V.  OoUnd  Chunder  DvJtt,  28  W.  B.,  852  ;  P.  C.  15  B.  L.  B.,  120  ;  L.  B., 
2  I.  A.,  198.  So  a  decree  of  the  lat^  Sudder  Court  fixing  an  enhanced 
jumma  for  a  certain  jote,  passed  before  the  promulgation  of  Act  X,  was  held 
not  to  have  become  ineffectual  by  the  fact  of  no  rents  having  been  recovered 
imder  it — Doorga  Churan  ChaUerji  v.  Doya  Moyee  Dossia  aud  another ^  20  W.  B., 
248.  And  the  acceptance  of  old  rent  for  years  subsequent  to  the  date  of  a 
decree  enhancing  the  rent,  is  no  waiver  to  plaintiff's  claim  to  the  higher  rate 
decreed — Mr.  Lander  v.  Benode  Lall  Ohose^  6  W;  B.,  Act  X,  87.  Vide  idso 
Woodoy  Narain  Sen  v.  Tarini  Ohuran  Roy,  11  W.  B.,  496,  On  the  other 
hand  where  a  tenant's  title  to  mokurari  tenure  ia  established  under  a  judicial 
decree  of  1792,  he  having  been  at  some  time  forced  to  pay  a  larger  rent  than  was 
due  will  not  render  him  liable  to  enhanced  rent  for  ever — Goluh  Chunder  Roy 
T.  Jfr.  F,  O.  Sandee,  5  W.  B.  ^Act  X),  82.  In  a  suit  by  the  present  defendant 
against  the  present  plainiaff  for  enhancement  of  rent,  the  Court  of  first  instance 
and  the  High  Court  gave  plaintiffs  decrees  for  enhanced  rent.  The  Privy 
Council  in  the  year  1878  reversed  those  decrees,  and  held  that  the  rent  could 
not  be  enhanced.  Before  the  date  of  the  Privy  Council  judgment,  the  present 
defendant  obtained  several  othw  judgments  for  enhanced  rent  against  the 
present  plaintiff.  No  application  was  made  by  him  for  review  of  those  judg-* 
meats,  but  in  1875  he  brought  this  suit  to  recover  the  difference  between  the 
amount  of  enhanced  rent  recovered,  and  the  fixed  rent  which  he  was  bound  to 
pay«  Held  by  Macpherson,  Markby  and  Ainslie,  J. J.,  that  the  decrees  for 
enhanced  rent  were  superseded,  as  the  former  class  of  decrees  are  ipso  facto 
superseded  so  far  as  the  controlling  decree  is  nullified,  and  that  such  a  suit 
ad  the  present  one  would  lie — Joge»  Chunder  Dutt  y.  Kali  Churan  Dutt,  L  It,  B,,, 
8  CaLy  80,  F.  B.  ;  Mahomed  Elahee  Buhsh  and  others  v.  Kalee  Mohan  Mukhopadhya^ 
I.  L.  B.,  5  Cal.,  589  ;  Shama  Prosad  Roy  Chowdry  v.  Hwrro  P  rosad  Roy  Chowdry, 
10  Moo.  I.  A.,  208 ;  8  W.  B,  P.  C,  11.  Plaintiff  sued  defendant  in  1878 
for  arrears  of  rent  at  a  certain  rate.  Defendant  pleadid  that  the  land  had  been 
held  by  him  at  an  uniform  rent  for  more  than  twenty  years,  and  this  contention 
was  supported  by  the  Court.  Plaintiff  then  gave  the  defendant  notice  of  en- 
hancement and  sued  to  recover  rent  for  two  years  at  the  rate  stated  by  defendant 
and  for  one  year  at  an  increased  rate.  To  this  suit  defendant  raised  substan- 
tially the  same  defence :  Held  that  the  decision  in  the  previous  suit  was 
not  a  bar  to  the  present  suit,  there  being  two  questions  for  consideration, 
viz,f  whethw  there  had,  been  an  uniform  payment  of  rent  for  twenty  years 
and  if  so,  whether  the  presumption,  which  the  law  directs  to  be  drawn  from 
saeh  uniform  payment,  had  been  rebutted  by  the  plaintiff ;  neither  of  which 
questions  had  been  concluded  by  the  previous  decision— -<d^p^  Mohan  Mazumdar  v. 
Hills,  I.  L.  B.,  8  Cal.,  789.  The  question  in  this  case  ijepended  upon  the  pleadings 
ia  the  former  suit.  Markby,  J.^  observed  :  <'  Que  of  these  questions  (the  2nd)  was  not,  ^ 
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and  could  not  be  gone  into  in  the  prerioos  suit.  It  has  nothing  whatever  to  do  wiA 
the  fortner  case,  where  the  landlord  receiired  different  rates  of  rent  at  some  earlier 
period.  No  doubt  the  Court  in  the  former  case  did  express  an  opinion  that  for  twenty 
years  rent  had  been  paid  at  an  uniform  rate  ;  but  eren  that  was  not  a  question  in 
issue  in  the  former  suit,  and  in  such  a  manner  as  to  make  the  decision  in  the  former 
suit  conclusiye  upon  that  point."  More  than  twenty  years  before  the  institution  of  » 
suit  for  the  enhancement  of  the  rent  of  a  share  in  a  dependent  taluk,  the  zemindori 
under  which  the  taluk  was  held  was  partitioned  under  a  butwara  among  the 
zemindars.  A  ten-anna  share  was  allotted  to  one  (the  present  plaintiff),  a  four-ann» 
share  to  another,  and  a  two-anna  share  to  a  third.  The  talukdars  continued  to 
hold  the  entire  property,  and  paid  the  rent  apportioned  by  law  seyerally  to  each 
of  the  parties  entitled.  In  1861  the  owner  of  the  two-anna  share  obtained  a  decree 
against  the  talukdars  for  enhancement  of  the  rent  of  his  share.  In  the  present 
suit  against  the  same  talukdars,  the  defendants  contended  that  the  rent  of  their  taluk 
had  not  been  changed  for  a  period  of  more  than  twenty  years  before  suit.  It  was  held 
that  the  taluk,  which  was  intended  by  section  17  of  the  Bent  Act,  was  the  original 
taluk,  and  that  if  the  defendants  could  show  that  the  rent  of  that  taluk  had  remained 
unchanged,  either  in  its  original  entirety  or  apportioned  as  it  had  been  under  the  butwara, 
they  would  be  entitled  to  the  benefit  of  the  section ;  but  that  the  decree  in  the  suit  of 
1861  had  the  effect  of  enlumcing  the  rent  payaUe  for  the  whole  taluk,  and  that 
the  plaintiff  could  avail  herself  ot  that  decree,  although  she  was  not  a  party 
to  it — Sarut  Sundari  Debia  y.  Anunda  Mohan  Sarmaghatak,  I.  L.  R.,  5  Gal.,  273. 
N  brought  a  suit  agaiil^t  P  for  enhancement  of  rent.  Fs  defence  was  (1) 
that  no  notice  of  enhancement  had  been  given  ;  (2)  that  the  rent  was  not  enhance- 
able,  as  he  and  his  predecessors  in  title  had  held  it  at  a  fixed  rent  from  the  date  of 
the  Permanent  Settlement.  The  suit  was  dismissed  on  the  ground  that  no  notice 
had  been  given ;  but  the  Munsiff  stated  in  his  judgment  that  he  considered  the  rent 
enhanceaUe,  because  he  did  not  believe  in  the  genuineness  of  the  documentary 
evidence  proiduced  by  P.  The  decree  merely  ordered  that  the  suit  should  be  dis- 
missed, the  portion  of  the  judgment  as  to  Uie  enhanceability  of  the  rent  not  being 
embodied  in  the  decree.  P  therefore  had  no  right  of  appeal  against  that  portion 
of  the  judgment.  In  a  subsequent  suit  by  N  against  P  ^for  enhancement  of 
rent  of  ilie  same  tenure,  it  was  held  that  P  was  precluded  by  the  decision  in  the 
former  suit,  from  denying  that  the  rent  of  the  tenure  was  enhanceable,  although 
the  decision  on  that  point  was  not  embodied  in  the  decree— JViamtt^  EMn  and 
others  V.  Phadu  Buldia,  I.  L.  R.,  6  Cal.,  819  P.  B. 

As  to  consolidation  of  several  jummas  into  one  and  subdivision  of  a  single 
jumma,  vide  clause  (3)  of  this  section. 

Permanent  Settlement, — Vide  the  definition,  clause  (12)  of  section  8  and  notes. 

When  a  raiyat  has  held  at  a  fixed  rent  from  the  time  of  the  Permanent  Settle- 
ment he  is  entitled  to  demand  a  potta  at  the  fixed  rate  at 
PrateetioHi^ainit  which  he  has  held,  and  his  rent  can  be  enhanced  even  by  an 
a%o  umrpure         ,  auction-purchaser  at  a    sale  for  arrears  of  revenue— ^a^fwjfc 

Sirkar  v.  Mahamaya  Debia,  5  W.  R.  (Act  X),  16  ;  1  Ind.  Jur.,  77.  The 
raiyat  is  equally  protected,  whether  the  sale  of  the  estate  was  made  under  the  former 
sale  law,  Act  I  of  1845,  or  the  existing  law.  Act  XI  of  1859.  Under  Act  I  of 
1845,  section  26,  a  tenure  was  only  secure  from  enhancement  when  it  had  been  held 
at  a  '*  fixed  rent  more  than  twelve  years  before  the  Permanent  Settlement"  ;  but  this 
has  been  modified  by  section  I  of  Act  of  X,  1859,  which  says,  that  such  parts  of  section 
26,  Act  I  of  1845  as  relate  to  the  enhancement  of  rents  and  ejectment  of  tenants 
by  the  purchaser  of  an  esfllte  sold  for  arrears  of  Government  revenue,  are  declared 
subj^  to  certain  modificatioqs,  one  of  which  is  that  contained  in  section  3,  viz,,  tiiat 
9  raiyat  who  has  held  at  a  fixed  rate  of  rent,  which  has  not  been  changed  from  the 
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time  of  the  Permanent  Settlement,  is  entitled  to  receire  a  potta  at  tliat  rhte^^Hurri/hur 
Mookerji  y.  Puddo  Lochan  Detf,  7  W.  R.,  176,  F.  B.  Aaction-purchasers  •  at  a 
reyenue  sale  were  declared  entitled,  after  notice  duly  given,  to  enhance  the  rents 
of  all  nnder-tenores  and  to  eject  all  under-tenants  with  the  following  exceptions, 
and  clause  2  of  section  26  of  Act  I  of  1845,  and  Act  XII  of  1841,  gave  the  first 
•nd  second  exceptions,  viz.  (1)  Istemrari  or  Mokurari  tenures  held  at  a  fixed  rent  more 
than  twelve  years  before  the  Permanent  Settlement ;  (2)  tenures  existing  at  the  time  of 
the  Decennial  Settlement,  but  not  proved  to  be  liable  to  increase  of  assessment 
on  the  grounds  stated  in  section  51,  Regulation  YIII  of  1793.  Clause  2  of  section 
87  of  Act  XI  of  1859  made  however  exceptions  for  (1)  Istemrari  or  Mokurari  tenures 
held  at  a  fixed  rent  from  the  time  of  the  Permanent  Settlement ;  (2)  tenures  existing 
at  the  time  of  Settlement,  which  have  not  been  held  at  a  fixed  rent,  provided 
always,  that  the  rents  of  such  tenures  shall  be  liable  to  enhancement  under  any 
law  for  the  time  being  in  force  for  the  enhancement  of  the  rent  of  such  tenures.  It  will 
thus  appear  that  under  clauses  (2)  of  section  27  and  26  respectively  of  Acts  XII  of 
1841  and  I  of  1845,  the  tenures,  if  shown  to  be  in  existence  at  the  time  of  the 
Decennial  Settlement,  were  protected  from  enhancement,  unless  the  auction-purchaser 
could  prove  their  liability  thereto  ;  under  the  corresponding  clause  in  Act  XI  of  1859, 
the  tenant  is  protected  from  ejectment  but  is  liable  to  enhancement  unless  he -can 
prove  that  he  held  at  a  fixed  rent  from  the  time  of  the  Permanent  Settlement.  The 
burden  of  proof  in  this  latter  case  is,  however,  considerably  lengthened  by  the  twenty 
years'  presumption  of  sections  4  and  16  of  Act  X  of  18§9  (sections  4  and  17 
of  Act  VIII  of  1869  B.C.),  corresponding  to  the  present  section.  A  tenant  who  has 
held  land  since  the  Permanent  Settlement,  but  at  a  varying  rate,  acquires  no 
right  under  this  section ;  his  position  is  in  no  respect  superior  to  an  ordinary 
raiyat  with  a  right  of  occupancy  ;  and' consequently  he  is  only  entitled  to  a  potta 
at  fair  and   equitable    rates — Dinabundu  Dey  v.  JSamc^Aon  jRoy,  9  W.  R.,  522. 

The  provisions  of  Act  XI,  1859,  of  course  merely  apply  to  sales  which  have 
taken  place  since  that  enactment  was  passed ;  all  previous  sales  are  governed 
by  the  laws  which  were  in  force  when  the  sale  took  place.  The  general  scope 
and  object  of  the  Sale  Regulations  was  very  fully  discussed  by  the  Privy  Coun- 
cil in  Ranee  Sumomoyi  v.  Moharajdh  Sutish  Chunder  Eojf,  10  Moo.  I.  A,,  123  ; 
Effect  of  Govemment  2  W.  R.,  P.  C,  14.  "  It  has  been  assumed,"  observed 
sales  upon  under-  their  Lordships,  '^  as  the  foundation  of  these  Sale  Regu- 
tenures.  lations,  that  the  default  of  the  zemindars  may  have  been 

occasioned  by  improvident  grants  of  taluks  and  other  subordinate  tenures  at 
inadequate  rents  ;  and  the  purchaser  therefore  has  been  set  free  from  the  obliga- 
tion of  these  grants  with  certain  limitations  and  exceptions.  It  has  been  con- 
tended that  by  the  operation  of  the  words  *  stand  cancelled  from  the  day  of  sale,' 
the  existing  interest  of  the  talukdar  ip80  facto  ceased  to  exist,  without  any  act 
done  by  the  purchaser,  or  those  claiming  under  him ;  the  possession  has  remained 
in  the  talukdar,  and  those  claiming  under  him  undisturbed,  and  the  original 
rent  has  been  received,  no  matter  for  how  long,  or  through  whatever  number  of 
mesne  conveyances,  it  still  remained  a  bare  possession  at  the  wiU  of  the  zemindar 
for  the  time  being,  and  the  rent  always  liable  to  enhancement.  In  this  hard 
and  literal  construction  of  the  words,  their  Lordships  do  not  concur.  «... 
Words  which  make  a  Bishop's  grant  '  utterly  void  and  of  non-effect  to  all  intents,, 
constructions,  and  purposes,*  have  been  held  not  to  prevent  the  grant  from  being 
good  and  binding  on  the  grantor,  and  in  some  cases  confirmable  by  the  suc- 
cessor ;  and  so  a  proviso  in  a  lease  that  it  should  he  voic^  altogether  in  case  the 
tenant  should  neglect  to  do  a  certain  act,  has  been  held  only  to  make  it  voidable 

•  Vide  pp.  70  and  71. 
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at  thcL  option  of  the  landlord.    In  the  present  case,  the  object  of  the  Goyenuneflt 
was  that  the  jomma  should  be  only  paid,  and  that  the  means  of  paying  it  shoold 
not  be  withdrawn  by  the  improvident  grants  of  the  zemindars  who  had  made 
default ;  but  cases  of  default  might    often    arise    where    no    improvident    grant 
had   been  made,  where  the  talukdars  and  the  raiyats  held  at  proper  rents,  and 
the  default  was  owing  to  extravagance,  mismanagement  or  other  causes  ;   in  such 
cases  Government  cannot  be  supposed  to  have  intended  a  wanton  and   unjust 
disturbance  of  vested  interests.  *  *  *     The  conclusion  therefore  at  which  their 
Lordships  have  arrived  as  to  the  construction  of  the  section  is  this, — that  a  power 
was  given  by  it  to  a  purchaser  at  a   Government  sale  for  arrears  to  avoid  the 
subsisting  engagements  as  to  established  usages   and   rates  of  the  pergunnab  or 
district,  it  would  have  stood  had  the  cancelled  engagement  so  avoided  never  ex- 
isted.''   The  result  is  that  the  power  given  to  the  auction-purchaser  is  one  whick 
ought  to  be  exercised  at  the  time  of    the  auction-purchase — Eani  Sumomoyi  v. 
Maharajah  Sviish  Chunder  Bop,  10  Moore's  I.  A.,  123  ;  Bajah  Jugul  Kishore  Bop 
V.  Khajeh  Asanulla^  4  W.  R.,   Act   X,   6  ;   Bajah  Satyaaaran  Ohosal   v.   Mahesh 
Chunder  Hitter,  2  B.  L.  R.,  P.  C,  23  ;  12  Moore's  I.  A.,  263  ;  11  W.  R.,  P.  C,  23  ; 
Khajeh  Asanulla  v.  Ohhoy  Chvndra  Boy,  IS  Moore's  I.  A.,  817  ;  13  W.  B.,  P.  C,  24  ; 
that  the  right  to  enhance  is  in  terms  only  given  to  the  auction-purchaser  himself  and 
not  to  his  assignees — Banee  Sumomoyi  v.  Maharajah  Sutish   Chunder  Boy,  10 
Moore's  I.  A.,  123  ;  at  p.  148  ;  Morley's  Digest,  408,  pi.  32  ;  and  that  it  has  no 
operation  where  the  rent  already  paid  is  at  the  pergunnab  rate— i^ane^  Sumomoyi  v. 
Maharajah  Sutish  Chunder  Boy,  10  Moo.  I.    A.,  123,  at  p   142   and  147  :   Bajah 
Sutyasarun  Ghosal  v.  Moheahchunder  Mitter,  2  B.  L.  R.,  P.lC,  28,  at  p«  31  ;  Kurwn- 
her  Mahti  v.  Niladhra  Chowdry,  5  B.  L.  R.,  652.    The  auction-purchaser  is  bound 
to  exercise  his  right  of  annulling  the  under-tenures  created  by  the  defaulting  zemindar 
And  the  right  of  an-    within  a  reasonable  time  ;  and   it   has   been   suggested  that 
nulling  the  under-tenurei    the  right  must    be  exercised  within   12  years    from    the 
muftbeemereisedatonee.     date  of  the    confirmation     of    the   Bsle-^Tarachand    Dutt 
V.  Mu88t.     Waakamooniea  Bibi,  7  W.   R.,  91.     In  one  case  the  purchaser  of  a 
putnee  taluk  sold  under  Regulation   YIII   of  1819,  who  had  received  rent  from 
an  under-tenant  for   15   years  after  the  purchase,   was   held  to  have  acquiesced  in 
the  tenant's  possession,  and  to  have  waived   his   right  to  evict  the  tenant  imder 
clause  2,  section  11,  of  that  Regulation— rTTocmiana^A  Boy   Chowdry  v.  BaghooncUh 
Mitter,  5  W.  R.,  (Act  X),  63. 

A  shikmi  lakherajdar  cannot  be  disturbed  in  possession  by  an  auction-pnr- 
Shikmi     lakherajdar    chaser  at  a  sale  for   arrears  of  TeYenne-^Bamgobinda  Roy 
cannot  he  disturbed.  V.  Syed  Kuahuffudoozar,  14  W.  R.,  1. 

In  deciding  cases  imder  this  section,  it  is  only  necessary  to  consider  whether 
If  land  has  he  held  tf^^  ^7**  ^s  held  at  a  fixed  rent  and  from  the  Permanent 
at  a  fixed  rent  from  the  Settlement.  "  The  right  of  exemption  from  enhancement 
Permanent  Settlement  is  founded  upon  the  simple  fact  of  the  land  having  been 
the  nature  of  the  htild-  held  at  a  fixed  rate  of  rent  from  the  time  of  the  Permanent 
i^  need  not  be  oonti-  Settlement.  When  it  is  proved  that  the  land  has  been 
^^  •  so  held,  no  further  question  arises  as  to  whether  it   was   bo 

held  tander  an  iatemrari  or  mokurari  potta,  or  whether  the  person  claiming  the  right 
to  enhance  is  an  auction-purchaser  or  not.  Sections  3  and  4  of  Act  X  make  no 
mention  of  the  nature  of  the  potta  under  which  the  land  has  been  held,  or  of  the 
right  under  which  a  fixed  rent  has  been  paid  without  alteration,  but  exempt 
from  assessment  lands  wWch  have  been  held  at  fixed  rents  from  the  time  of  the 
Permanent  Settlement.  Tjhe  presumption  required  to  be  made  is  not  that  the 
land  has  been  held  by  the  raiyat  and  his   ancestors,  or  by  him  and  the  persons 
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wlio  had  power  to  idtenate  it  to  him,  bat  simply  that  it  has  been  held  4it  ^  fixed 
rent."— flaw  NcUh  Lai  Bhakt  v.  Watson  ^'  Co.^  1  Board's  Rep.,  169,  per  Peacock, 
C.J. 

Except  on  the  ground  of  an  alteration  in  the  area  of  the  holding  or  tenure, — ^The 
jsmuu  htndM      liahU    ^®  ^^  ^^^  ^^'^  "  alteration"  is  not  very  happy.    Alteration 
<»  l^ikwSl!^^*  implies  a  change  by  addition  or  subtraction.    If    a  tenant 

holds  ostensibly  a  certain  quantity  of  land,  but  it  is 
found  on  measurement  that  he  holds  more*  than  what  he  professes  to  hold,  can 
we  say  that  there  has  been  an  alteration  in  the  area  ?  For  notes  under  this 
head,  vide  section  52  of  the  Act. 

In  any  suit  or  other  proceeding  under  this  Act. — Probably  the  words  "in 
any  suit  under  this  Act"  were  not  intended  to  limit  the 
/^^^^hertkepresump-    presumption  to  cases  under  that  Act — Per  Norman,    J., 
^  ^pliee  to  a  taluk,    f^  Dukhina   Mohan  Roy  t.  Kureemalla  Moktear,  12  W.  R., 
243.    Under  this  ruling  it  is  doubtful  whether  the  pre- 
sumption of   twenty  years  could  not  be  urged  in  a  suit  by  a  zemindar  against 
a  talukdar  for  enhancement  of  rent  under  Regulation  VIII  of    1793,  section  51. 
This  point  has  been  now  settled  by  the  decision  of   Hurro  Nath  Roy  v.  Oohind 
Chunder  Dutt,  23  W.  B.,  352,  P.  C,  their  Lordships  holding  that  even  a  depen- 
dent talukdar  who,  under  section  51,   Regulation  VIII  of  1793,  might  otherwise 
be  liable  to  enhancement  was  exempted  by  section  15,  Act  X,  if    he  held  his 
tenure  otherwise  than  under  a  terminable  lease  and  at  a  fixed  unvarying  rate  from 
the  Permanent  Settlement. 

If  it   is  proved   thcU^    4rc. — ^In  a  suit  for  enhancement  there  must  be  legal 
evidence  or  |>roo/ of  twenty  years'  uniform  rent  before  de- 

estMM  al^^J^^uMp.  ^^^^^  <»»  <^^^^  *^«  •^^fi'^  0^  *^o  presumption  under 
fi^f^^  '        ^'    section  4,  Act  X   of    1859 — Raj  Narain  Roy   Chowdry  v. 

Atkins,  1  W.  R.,  45 ;  8  R.  J.  P.  J.,  161.  See  also 
S  W.  R.,  (Act  X),  148  ;  Ram  Kiehore  Mundul  y.  Ghand  Mundul  and  others^ 
5  W.  R.,  (Act  X)  84.  It  would  not  be  generally  sufficient  for  the  raiyat  to 
swear  thai  he  has  paid  rent  at  a  uniform  rate  for  more  than  twenty  years 
without  proving  such  payments  by  dakhilas  or  other  good  independent  evidence — 
Euro  Chunder  Mookerji  v.  Moheeh  Chundra  Dhopa,  5  W.  R.,  (Act  X),  89 ; 
Kalee  Koomaree  Dasi  and  others  v.  Shumhhoo  Chunder  Ghose  and  others,  6  W.  R., 
(Act  X),  23  ;  Frem  Shahoo  and  others  v.  Sheik  Nyamat  Ali  and  others,  lb,,  (Act  X), 
89;  Ananda  Sundari  Chowdrain  y.  Doorga  Morn  Ddbee,  lb.  (Act  X),  91.  A 
raiyat  is  bound  to  give  strict  proof  of  a  uniform  payment  of  rent  for  twenty  years. 
That  is  a  matter  which  should  not  be  decided  in  his  favor  on  mere  inference— 
Sham  Lall  Ohose  v.  Boistub  Churun  Mavmdar,  7  W.  R.,  407.  The  evidence 
must  go  the  distance  of  twenty  years  at  least — Bungo  Cfhandra  Chahravarti  v. 
Ram  Kanye  Bhouml,  10  W.  R.,  256.  The  presumption  cannot  be  established 
by  imperfect  and  unproved  evidence— iSr^  Nath  Boss  v.  Poglian  Molla  and  others, 
17  W.  R.,  374.  On  the  other  hand  it  has  been  held  that  a  raiyat  is  not  bound 
to  file  dakhilas  in  order  to  establish  the  presumption  allowed  by  Act  X  of  1859,  section 
4,  if  he  can  establish  it  by  other  good  independent  evidence— jRot^Aa  Gobind  Soy  v. 
Shama  Sundari  Debia,  21  W.  R.,  403  ;  Elahee  Bux  Chowdry  v.  Rupan  Tilee 
amd  others,  7  W.  R.,  284  ;  Gobinda  Kurmokar  v.  Kumud  Nath  Bhattacharjee, 
S  W.  R.,  (Act  X),  148.  The  sworn  declaration  of  the  raiyat  that  the  rent 
had  not  varied  for  more  than  twenty  years  corroborated  ^by  the  reooi:ds  of  the 
CoBectorate  which  showed  that  the  rent  had  been  the  same  as  it  had  been  more 
than  thirty  years  ago,  was  sufficient  to  warrant  the  f>resumption— jSq;  Doorlvb 
Gcmasta  v.  Mohessur  Bhutt  and  others,  10  W.  R.,  864.  An  uniform  payment  may 
be  proved  by  evidence  very  much  short  of  the  production  of   receipts  for  each 
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and  e^ery  year  during  such  period — Komal  Lochan  Boy  v.  Zamiruddin  Sirdar ^ 
7  W.  R.,  417*  Nor  need  he  prove  receipts  for  twenty  consecutive  years  bef<M:e 
the  date  of  suit,  if  he  happens  to  have  lost  the  dakhilas  for  one  or  two  years — 
KatyaneeDebiY.  8undanDebij2  W.  R,  fAct  X),  60;  4  R,  J,  P.  J^  154; 
more  especially  where  the  landlord  refuses  to  take  rent  a  few  years  before  suit — 
Oyaram  Dutt  v.  Goroo  Churan  Ghaiterji^  2  W.  R.,  (Act  X),  59.  As  to  proof 
of  uniform  rent  for  twenty  years  the  decisions  all  tend  to  show  that  it  is  not 
necessary  to  prove  for  each  separate  year  of  the  twenty,  provided  that  the  receipts 
extend  over  that  period — Hurro  Naih  Boy  v.  Ohitra  Mofd  Dasi^  8  W.  R.^ 
(Act  X),  122  ;  so  1  W.  R.,  280 ;  8  R.  J.  P.  J.,.  185.  But  proof  of  uniform 
payment  mu^t  be  fihown,  if  not  for  every  year  in  twenty  years,  at  least  for  the 
greater  portion  of  that  period,  and  for  years  in  the  earlier  as  well  as  in  the  later 
portion  of  the  same — Sumo  Mayi  Devi  v.  Baboo  Khan  Mundle,  9  W.  R.,  270. 
The  most  recent  explanation  on  this  point  is  thus  given  by  Phear,  J  :  "  We  will  add 
that  the  Judge  ought  not  to  presume  a  uniform  rent  for  twenty  years  preceding^ 
suit  upon  evidence  which  only  touched  a  portion  of  that  period.  For  instance, 
suppose  the  evidence  to  satisfy  him  that  the  rent  had  been  uniform  for  eighteen 
years  before  suit,  he  would  be  wrong  in  presuming  from  that  alone  that  it  must 
have  been  uniform  for  two  more  also,  or  in  other  words,  for  twenty  years 
on  the  whole.  On  the  other  hand,  to  support  a  finding  of  uniformity  for  anj 
given  number  of  years,  it  is  not  necessuy  that  there  should  be  evidence  bearing 
directly  upon  every  year  .of  that  number.  It  is  sufficient  if  the  whole  space  of 
that  time  is  included  between  limits  upon  which  the  evidence  bears,  provided 
that  the  evidence  is  such  as  to  lead  to  the  belief  that  the  rent  was  uniform  through- 
out the  intervening  period" — Foschola  v.  Hurro  Chunder  Bose,  8  W.  R.,  284  ; 
Baeh  Behari  Ohose  v.  Bam  Kumar  Ghose^  22  W.  R.,  487.  If  the  evidence 
in  a  case  shows  that  during  the  period  for  which  receipts  are  not  produced, 
the  raiyat  was  paying  at  a  different  rate  of  rent,  that  evidence  must  be  considered 
with  the   receipts  that  are  produced— ffofttWa    Chtmdra  Bhoomik  v.  Bomani  Dasi^ 

6  W.  R.,  Act  X,  42.  '^  The  varying  amounts  of  rent  paid  by  the  defendant  in 
each  year  are  not  inconsistent  with  the  uniformity  in  the  amount  of  payment 
required  by  law  to  warrant  the  presumption.  It  is  not  uniformity  in  the  amount 
actually  paid  that  is  required  to  raise  the  presumption,  but  only  uniformity  in 
the  rate  agreed  upon'* — Moran  &  Co.  v.  Anwnda  Chundra  Mazumdar,  6  W.  R.^ 
(Act  X),  85.  "  It  is  quite  possible  that  a  raiyat  may  not  have  paid  his  rent 
regularly,  in  which  case  there  would  be  a  variation  in  the  amount  of  rent  as 
shown  by  the  receipts.  If  this  kind  of  variation  were  to  be  the  test,  no  raiyat 
would  be  safe,  and  the  object  of  the  law  would  be  frustrated"— /SAam  Charan  Koondoo 
v.  Dwarka  Nath  Kabeerajy  19  W.  R ,  100.  On  the  other  hand,  the  amount  of 
rent  paid  is  not  conclusive  evidence  of  the  amount  of  rent  at  which  land  is  held 
but  may  be  rebutted  by^showing  that  the  rent  is  greater  or  less — Ananda  Moyi  Daai 
V.  Banee  Sumomayi^  6  W,  R.  (Act  X),  88* 

As  a  general  rule  dakhilas  should  be  attested  or  proved  by  oral  evidence  in  the 
^  .    -         same  manner  as  all  other  documentary  evidence.     The  tenant 

prove  reo€ipt$y^  ^  Cannot  be  expected  in  every  case  to  summon  all  the  gomastas 

of  his  zemindari  for  the  past  20  or  80  years  to  attest  his 
dakhilas.  He  may  attest  the  dakhilas  himself  which  were  given  to  him  personally — 
Bajessuri  Debia  v.  Shrivath  ChaUerji^  4  W.  R.  (Act  X),  42  ;  Dummne  v.  Ootiunt 
Sing,    18   W.   R.,  468  ;  cf.   5   W.  R.   (Act  X),  11,  58  ;  6  W.  R.,  (Act  X)  83  ; 

7  W.R.,  15,  91,  105,533;  8  W.  R.,  .517;  10  W.  R.,  107,  490;  11  W.  R., 
105,  170  ;  17  W.  R.,  846.  If  a  raiyat  produces  dakhilas  and  swears  that  he 
received  them  from  the  latidowner  or  his  agent,  or  gives  other  primd  facie  evi- 
dence of  their  genuineness,  amd  the  landlord  or  his  agent  does  not  come  forward 
jftnd  deny  them  or  give  evidence  to  show  that  they  are  not  genuiue,  they  may   be  ♦ 
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taken  tLS  primd  facie  evidence  against  him,  if  the  evidence  of  the  raiyat  is^believed. 
Bat  this  genuineness  is  not  to  be  presumed  merely  because  they  are  not  disputed 
by  the  landlord.  There  must  be  some  primd  facie  evidence  given  to  show  their 
genuineness— iTrt'^'^A  Altftie  v.  Ramdhun  Khara^  7  W.  R.  F.  B.,  626  ;  2  Ind.  Jur., 
197  :  Eamjodu  Ganffuli  v.  Sukhie  Narain  Mundle^  8  W.  R,,  488  ;  Chinganarain  Dose  v. 
Saroda  Mohan  Roy,  12  W.  R.  80;  Raj  Rahomed  v.  Banoo  Lashma,  12  W.  R.,  84  ; 
Madhuh  Chundra  Ghotodhry  v.  Rajah  Promotho  Nath  Roy,  20  W.  R.,  264  ;  cf.  9  W.  R., 
147,  241;  14  W.  R.,  211;  20  W.  R.,  264.  DakMlas  unattested  or  attested  only  by 
the  evidence  of  a  manager  or  ammooktear  of  the  defendant,  are  no  legal  evidence  of 
finiform  payment  of  rent — Reeazoonniea  v.  Bookoo  Chowdrain^  12  W,  R.,  267;  see 
dso  12  W.  R.,  850. 

l%e  value  to  be  attached  to  jumma-wastl-haki  and  canungoe  papers  as 
Value  (f  jumma*  pi^oof  on  the  part  of  the  plaintiff  in  rebutting  the  presump- 
tifoHUbaki  and  other  tion  of  a  uniform  rent  was  discussed  by  Norman,  J.,  as 
semindari  papers  as  follows :  "  A  jumma-wa8il''haki  might  be  admissible  un- 
^tidenee,  ^^  section  48,    Act  II  of  1855,  as  a  book  regularly  kept   in 

the  way  of  business,  but  as  such  it  would  be  corroborative  and  not  independent 
proof  of  the  facts  stated  therein  :  Very  possibly  the  paper  maybe  made  evidence. 
The  writer  of  it  may  be  produced.  Refreshing  his  memory  from  the  paper  (see 
section  45)  he  might  be  able  to  state  what  rent  the  defendant  paid  in  the  year  in 
question;  «nd  tfien  to  corroborate  his  testimony,  the  paper  may  be  put  in  under 
section  48.  If  it  is  proved  that  the  writer  is  dead  and  cannot  be  found,  the  docu- 
ment may  be  put  in  as  an  entry  made  in  the  ordinary  course  of  business  under 
section  89,  Act  II  of  1855.  As  to  the  canungoe  papers,  it  is  not  stated  that 
the  estate  was  held  khae  or  under  attachment  in  1227;  and  if  not,  it  is  probable 
that  the  entries  in  the  canungoe  papers  are  not  evidence  against  the  defendant.  If 
they  simply  give  the  rate  of  rent,  they  will  probably  have  been  made  from  mere 
hearsay  in  the  first  instance— JPi^owioiu  Dasi  v.  Bijoygohind  Rural,  7  W.  R.,  588- 

Jtanrna-wasil-baki  ought  not  to  be  regarded  as  anything  else  than ''  books 
proved  to  have  been  regularly  kept  in  the  course  of  business,"  and  by  section  48, 
Act  II  of  1855,  they  are  '*  admissible  as  corroborative,  but  not  as  independent 
proof  of  the  facts  therein  stated."  They  are  consequently  insufficient  by  themselves 
and  without  independent  proof  to  rebut  the  presumption  which  arise  under  section 
4,  Act  X  of  1859,  in  favor  of  the  defendent  who  has  been  found  to  hold  lands  at 
«  uniform  payment  of  rent  for  more  than  20  years— i^am/aZ  Chukaburty  and  others 
Y,  Tara  Soondari  Burmonya,  8  W.  R.,  280;  Sheik  Newazi  and  others  v.  Mr.  L. 
Lloyd,  lb.  464  ;  Bejoy  Oobinda  Bural  v.  Bhekoo  Roy,  10  W.  R.,  291 ;  MoUmchundra 
Chukravarti  v.  Poomo  Chundra  Roy,  11  W.  R.,  165.  A  jumma-waeil-baki 
paper  is  a  private  memorandum  made  for  the  zemindar*s  own  use,  and  that  of 
his  servants,  and  must  therefore  be  looked  on  with  great  suspicion.  It  should  be 
•attested  and  proved  by  the  best  evidence,  ix.,  of  the  writei^himself — Adait  Chaitaman 
w.  Jugalchundra  Roy,  5  W.  R.,  242  ;  cf.  section  67  of  Act  I  of  1872.  Hence 
where  the  raiyat  proved  a  uniform  payment  for  20  years,  it  was  held  that  the  pre- 
sumption was  not  rebutted  by  the  omission  of  all  mention  of  the  holding  in  certain 
jumma-^joasiUbaki  papers  produced  from  the  office  of  the  canungoe  and  dated  1229 — 
Bam  Loehan  Gupta  v.  Bamatundari  Debi,  6  W.  R.,  (Act  X),  95.  Similarly  jumma- 
bundi  papers,  like  books  of  account  can,  only  be  used  as  corroborative  evidence— 
Chamamee  Bihi  v,  Aenulla  Sirdar  and  others,  9  W.  R.,  451  ;  Gujjo  Koer  y.  Syud 
Aiday  Ahmed,  14  W.  R.,  474.  The  evidence  of  the  patwari  as  to  previous  collections, 
corroborated  by  the  jummabundi  papers  of  three  years  is  q^nclusive  in  a  suit  for  rent— 
Dhanukdhari  Sahu  v.  Mr,  George  Toomy,  20  W.  R.,  142.  The  jummabtmdi  papers 
are  however  valueless  without  the  evidence  of  the  {Aitwari — Pundit  Bhugwan  Dutt 
Jha  and  another  v.  Sheomtmgal  8ing,  22  W.  R.,  256.  Section  84  of  Act  I  of  1872 
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has  bowgyer  altered  the  law  as  laid  doTm  by  section  43  of  Act  II  of  1855,  and 
jumma-waail-baki  papers  are  independent  endence  in  a  suit  for  enhancement  of  reni 
to  rebat  a  presumption  arising  from  uniform  payment  for  20  years — Vilaet  Khan 
T.  Boihhehari  Mookerji  and  others^  22  W.  R.,  549.  "  Now  it  would  appear," 
observed  in  this  case,  Markby,  J.,  "  that  prior  to  the  late  Evidence  Act,  these 
papers  would  not  have  been  admissible  to  prove  that  fact  unless  some  other 
evidence  tending  to  establish  the  same  fact  had  also  been  given.  This  was  so 
held  in  a  case  reported  in  the  8th  Weekly  Reporter,  p.  280.  The  language  of  the 
Statute  that  was  then  in  force  differs,  however,  very  materially  from  that  of  the 
present  Act  By  Act  II  of  1885,  section  43,  documents  of  this  kind  were  declared 
to  be  only  admissible  as  corroborative,  but  not  as  independent  proofs  of  the  facta 
stated  therein  ;  that  language  has  not  been  adopted  in  the  present  Act.  The  only 
limitation  in  section  34  is  that  statements  contained  in  documents  of  this  kind 
shall  not  alone  be  sufficient  evidence  to  charge  any  one  with  liability.  It  appears  to  me 
that  this  change  of  expression  has  made  a  substantial  alteration  in  the  law,  and  I  do 
not  consider  that  it  can  be  said  that  these  documents  have  been  used  alone  in  order 
to  charge  the  defendant  in  this  case  with  liability  that  has  been  imposed  upon  hinu 
He  is  charged  with  the  rent  of  the  land  he  occupies  by  reason  of  its  occupation  by 
him,  that  rent  being  considered  to  be  a  fair  and  equitable  rent  for  the  land  occupied  ; 
and  what  these  documents  have  been  used  for  is  not  to  charge  him  with  liability, 
but  to  answer  the  claim  which  he  set  up  to  exemption  from  what  would  be  the 
ordinary  liability  of  a  tenant."  So  where  jumma-wasil-baki  papers  are  produced 
at  the  citation  of  the  raiyat  himself,  they  are  not  merely  corroborative  but  good 
and  sufficient  evidence  as  against  the  latter  in  rebutting  the  presumption  under  this 
section— Shib  Persad  Dohe  v.  Promotho  Nath  Ohoae,  10  W.  R.,  193.  But 
zemindar's  papers  filed  and  attested  by  gomastas  are  not  conclusive  proof  of  varia^ 
tion,  unless  it  can  be  shovm  not  merely  that  the  jumma-wasiUhahi  and  similar 
papers  show  a  varying  rate,  but  that  the  raiyat  has  paid  at  a  varying  rate — 
Gopal  Mundle  y.  Nohokishen  Mukerji^  5  W.  R.,  Act  X,  83.  Settlement  papers 
are  simply  corroborative  evidence— Bunwart7a/  v.  Mr,  J,  Forlongy  9  W.  R.,  239. 
A  jymmabundi  prepared  by  a  Deputy  Collector  while  engaged  in  the  settlement  of 
land  under  Regulation  YII  of  1822,  is  a  public  document  within  the  meaning  of 
section  74  of  the  Evidence  Act,  and  it  is  not  necessary  to  show  that  at  the  time 
when  such  document  was  prepared,  a  raiyat  affected  by  its  provisions  was  a  con^- 
•enting  party  to  the  terms  therein  specified — Tara  Patro  v.  Abinash  Chunder  Dutt, 
I.  L.  R.,  4  Cal.,  79.  This  decision  however  does  not  go  to  the  extent  of  finding 
that  such  a  jummabundi  would  be  independent  evidence  to  entail  a  liability,  or  that 
it  would  be  evidence  without  proving  tnat  the  raiyat  paid  rent  as  fixed  by  it, 
and  is  inconsistent  with  other  decisions.  Thus  it  has  been  held  that  a  settlement 
officer  is  bound  to  record  in  the  jummabundi  the  existing  rights  of  cultivators  and 
cannot  impose  an  enhan&d  rent  without  notice.  *^  If  he  acts  in  contravention  of 
the  law,  and  enters  in  k  jummabundi  a  higher  rate  of  rent  than  the  tenant  admits  to 
have  paid  in  previous  years,  and  does  so,  as  has  been  found  in  this  case,  in  spite  of 
protest  on  the  part  of  the  tenant,  such  entry  does  not  conclude  .the  tenant  from 
showing  when  he  is  sued  for  rent  that  the  jummabundi  does  not  correctly  represent 
the  conditions  of  his  tenure,  and  that  he  is  not  liable  for  the  rent  therein  recorded, 
the  correctness  of  which  he  has  never  admitted — J.  W.  Ledlie  and  others  v. 
Sreemutty  Doorga  Mom  Dassi,  21  W.  R.,  410.  So  where  increased  rent  is  imposed 
in  the  course  of  settlement  proceedings,  the  Collector's  jummabundi  must  show  the 
consent  of  all  the  raiyats  be{pre  they  can  be  held  to  be  bound  by  it — Reeazuddin 
Mahomed  and  another  v.  Mr»  R.  McAlpyne^  22  W.  R.,  540  ;  Enyutvlly  Mea  v. 
Nobo  Kumar  Sircar,  20  W.  R.,  207.  The  settlement  proceedings  cannot  be 
supposed  as  decrees  ;  if  so  treated,  it  must  be  shown  that  the  raiyats  had  paid  rent 
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as  fixed  by  ihe  junwnabundi — Woomamoye  v.  Kunuk  Chandra  Mookerjij  17  W.  R., 
418  ;  OrarU  t.  Byjnath  Tewari,  21  W.  R.,  279  ;  Contra  Doorga  Charan  Vhatterjt 
T.  Doyamayi  Dasi^  20  W.  R.,  243.  Settlement  papers  of  khas  mehal  cannot 
be  considered  public  documents.  They  have  no  more  authority  than  the  papers 
coming  from  a  zemindar's  private  sherista— iVat^aft  Nazim  of  Bengal  y.  Randal 
GhoiBy  6  W.  R.y  TAct  X),  5.  An  authenticated  copy  of  a  hustabood  paper  of 
1209,  of  which  the  original  was  put  into  the  CoUectorate  by  the  zemindar  according 
to  Regulation  VII  of  1800,  was  held  to  be  no  evidence  against  third  parties, 
defendants  in  a  rent  suit — Bam  Nurahing  Mitter  r,  Tripwa  Sundari  Dan^  9 
W.  R.,  105.  The  entry  in  the  canungoe  papers  is  not  any  evidence  against  the 
raiyat — Kher&mord  Dasi  v.  Bijoygohindo  Bural,  7  W.  R.,  534  ;  DwarJcanath 
Chakravarti  y,  Tarcisundari  Burmonya,SW,  R.,  517.  Butwara  papers  are  only 
evidence  of  the  proportionate  assessment  payable  by  proprietors  after  partition  ; 
but  not  evidence  binding  raiyats  as  to  what  holdings  are  theirs,  or  what  their  areas, 
rates  or  periods  of  occupancy — Drohomayi  Ooaamani  v.  Dhurmo  Dasa  Kundu^  10 
W.  R.,  197  ;  Qopal  Chunder  Shaha  v.  MadhtO)  Chunder  Shaha,  21  W.  R.,  29, 
]But  Government  chittas  of  Nowabad  mehals  in  Ghittagong  are  admissible  as 
evidence  under  section  58,  Act  II  of  1855 — Mahomed  Fedye  Sirdar  v,  Ozeeoddin 
and  others^  10  W.  R.,  340.  Chittas  made  by  the  Revenue  authorities  in  the  course 
of  measurement  of  a  Government  mehal  stand  precisely  on  the  same  footing  as 
chittas  made  by  them  in  enquiries  relating  to  revenue,  and  are  equally  admissible 
as  evidence  ;  the  circumstance  that  the  proceedings  relate  to  a  khas  estate  cannot 
deprive  them  of  the  character  of  public  proceedings  upon  iSatters  of  public  interest 
— Taruhnath  Mukerji  v.  Mohendranath  Ghoie  and  others ^  13  W.  R.,  56  ;  Mooehee 
ram  Majhee  and  another  v.  BUamhhur  Roy  Chowdry^  24  W.  R.,  410.  Chittas  and 
maps  made  in  contemplation  of  resumption  proceedings  in  the  presence  of  both 
sides  and  signed  by  the  parties  are  legal  evidence — Sham  Chand  Ghose  and  another 
Y.  Ram  Krista  Bevoa  and  others,  19  W.  R.,  309.  Chittas  produced  as  evidence 
of  land  being  mal  are  sufficiently  attested  by  the  deposition  of  the  village  gomasta 
— Dehi  Fersad  Chatterji  v.  Ram  Kumar  Ghosal  and  others,  10  W.  R.,  443.  Where 
a  party  putting  in  chittas  called  in  a  witness  to  attest  them,  but  the  witness 
did  not  do  so,  and  the  party  did  not  apply  to  the  Court  to  compel  him  to  do  so, 
the  chittas  were  held  to  be  no  legal  evidence,  even  though  admitted  by  the  lower 
Court  without  objection  from  the  opposite  party — Ijjutulla  Ehan  v.  Bam  Chum 
Ganguli  and  another,  12  W.  R.,  39.  But  where  certain  documents  purporting  to 
be  extracted  from  or  copies  of  Government  measurement  chittas  were  produced 
from  the  CoUectorate,  but  there  was  nothing  to  show  that  they  were  the  record 
of  measurements  made  by  any  Government  officer,  it  was  held  that  they  were  not 
public  documents  within  the  meaning  of  section  74  of  the  Evidence  Act — 
Nityanund  Roy  v.  Ahdar  Rahim,  I.  L.  R.,  7  Cal,  76. 

A  map  prepared  by  an  officer  of  Government,  whileJn  charge  of  a  khas  mehal, 
Government  being  at  the  time  in  possession  of  the  mehal  merely  as  a  private  pro- 
prietor, is  not  a  map  purporting  to  have  been  made  under  the  authority  of  Govern- 
ment within  the  meaning  of  s.  83  of  the  Indian  Evidence  Act,  the  accuracy  of  which 
is  to  be  presumed,  but  such  a  map  may  be  admitted  as  evidence  under  s.  13  of  that 
Act — Junmejoy  Mullick  v.  Dwarkanath  Myti,  I.  L.  R.,  5  Cal.,  287  ;  so  under  s.  13, 
Act  I  of  1872,  roadcess  papers  are  evidence  quantum  valeat — Daitari  MahanU  and 
another  r.  Jugobundhu  Mohunti  and  others,  23  W.  R.,  293.  But  a  road-cess  return 
made  by  a  shareholder  under  the  schedule^of  Act  X  (B.C.)  of  1871  is  not  admis- 
sible as  evidence  against  another  shareholder — Musst,  Nusseeram  v.  Gouri  Sankar 
Singh,  22  W.  R.,  192  ;  section  94  of  the  Roadcess  Alct  (X  of  1871  B.C.)  makes 
the  return  evidence  only  against  the  person  who  files  iL  but  it  cannot  be  used  in 
his  favor.  The  rates  therefore  that  are  given  in  a  Koaf?cess  return  by  a  zemindiyr 
will  not  be  used  in  his  favor  against  the  allegation  of  the  raiyat.    A  zemindar  may 
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possibly  however  use  the  return  of  his  predecessor  for  the  purpose,  but  then  also  s 
roadcess  •return  would  be  no  better  than  a  corroborative  evidence,  and  it  will  be 
necessary  to  prove  that  rent  has  been  collected  at  the  rates  shown  there. 

During  20  years,  ^c, — ^A  raiyat  is  bound  to  give  strict  proof  of  a  uniform  payment 
of  rent  for  20  years  immediately  preceding  the  commencement  of  the  suit — Raj- 
narain  Boy  Chowdry  v.  Atkins,  1  W.  R.,  45  ;  Musst,  Mahmeda  Bibi  v.  Haradhun 
Khaleefa,  5  W.  R.,  Act  X,  12.  The  meaning  of  this  section  is  that  where,  at  the 
time  of  the  commencement  of  the  suit,  land  is  held  by  a  raiyat,  and  has  been  held 
by  him,  or  by  some  person  through  whom  he  claims,  at  the  same  rent  for  a  period 
of  20  years  next  before  the  commencement  of  the  suit,  the  presumption  specified 
in  the  section  shall  be  made.  In  other  words,  there  must  have  been  a  hplding 
for  20  years  next  before  the  commencement  of  the  suit  at  a  rent  which  has  not 
been  changed  during  that  getio^^'Luteefunnisa  Bibi  v.  Baboo  Poolin  Behari  Sen^ 
1  Hay^n  Rep.,  242.  But  the  proof  of  uniform  payment  of  rent  up  to  the  date  of  suit 
is  not  absolutely  necessary  to  entitle  a  raiyat  to  the  benefit  of  the  presumption 
in  a  case  where  the  landlord  refuses  to  take  rent  for  a  few  years  before  suit — Gyaram 
Dutt  V.  Oooroochum  Chatterfi,  2  W.  R.,  Act  X,  59.  In  cases  of  saleable  tenures, 
the  period  of  possession  by  the  raiyat's  vendor  is  included  in  the  20  years  mentioned 
in  this  section — Kaza  NewazY.  Nubokishore  Boy,  5  W.  R.,  Act  X,  53.  In  a 
suit  for  enhanced  rent,  the  presumption  from  uniform  payment  of  rent  for  20 
years  was  held  not  rebutted  by  the  mere  fact  that  therdefendant  had  acquired  the  tenure 
from  another  person  orig^ally  in  1226 — Rajputra  Sanji  Lai  Ramnarain  Sing  Deo 
Bahadur  v.  Nvdea  Panda  and  others,  22  W.  K.,  475.  Or  by  the  existence  of  a 
kabuUyat  for  the  year  1245,  auch  a  kabuliyat  being  as  much  consistent  with  the 
confirmation  of  a  pre-existing  rent  as  with  the  settlement  of  a  new  rent :  the  pre- 
sumption from  uniform  payment  of  rent  for  20  years  can  only  be  displaced  by 
positive  proof  to  the  contrary — Soorjamani  Dasi,  grandmother  and  guardian  of 
Ramrutun  Napit  v.  Peary  Mohun  Mukerji,  guardian  and  manager  of  Rashbihari 
Mukerji  and  another,  minors,  25  W.  R.,  831.  On^  proof  of  payment  of  a  uniform 
rent  for  20  years,  the  presumption  imperatively  arises  from  the  time  of  the  Perma- 
nent Settlement — Rakhaldas  Tewari  v.  Kenooram  Haldar,  7  W.  R.,  242.  For 
other  cases  see  notes  under  the  head — "  which  has  not  been  changed^  A  break  or 
interruption  in  the  holding  of  the  land  would  be  sufficient  to  rebut  the  presumption. 
A  hreakin  the  hoU-  But  if  a  raiyat  holding  at  a  particolar  rent  wa»  unlawfuUy 
^J^g^  evicted,  he  would  not  necessarily  cease  to  hold  at  that  rent, 

"  Eviction,  though  it  would  put  an  end  to  the  raiyat's 
possession,  would  not  destroy  his  holding  ;  and  therefore  if  the  raiyat  is  restored  to* 
possession,  he  is  restored  to  his  original  holding,  if  that  holding  would  not  have 
ceased  to  exist  but  for  the  eviction" — Lateefannissa  Bibi  v.  Bahu  Poolin  Behari 
Sen,  W.  R.,  Sp.,  91.  The  break  of  one  year  in  20  is  not  sufficient  to  rebut  the  pre- 
sumption that  the  receipts  for  19  years  prove  the  payment  of  uniform  rent. — 3  W. 
R.,  Act  X,  122 ;  Radha  Moyi  De  Chowdry  v.  Aghorenath  Biswas  and  others^ 
25  W.  R.,  384. 

It  shall  be  presumed,  ^c, — The  grounds  on  which  a  raiyat  can  still  claim*  the 
When  benefit  of  pre^  ^""f^  ^^  *J«  presumption  in  cases  where  he  sets  up  a 
sumption  can  be  claimed.  V^^^^  ^^7  ^  said  to  be  summarised  m  the  following 
Full  Bench  case,  where  Peacock,  C.J.,  in  delivering  judgment^ 
says  :  *'  Then  come  the  question,  what  would  comply  with  those  wosds  unless  the 
contrary  be  shown,  or  unless  it  be  proved  that  such  rent  was  fixed  at  some  later 
period  ?  If  a  defendant  seti^up  that  he  came  in  under  a  potta  subsequent  in  date 
to  the  time  of  the  Permanent  Settlement,  it  appears  by  his  own  showing  that  he  has 
not  held  from  the  date  of  the  Permanent  Settlement.  But  if  he  should  say,  "  I  hold 
under  a  potta  prior  to  the  time  of  the  Permanent  Settlement,  and  L  have  been  paying: 
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rent  for  the  last  20  years  at  a  uniform  rate,  and  should  prove  that  he  had  held  at 
(he  same  rate  of  rent  for  a  period  of  20  years  next  before  the  commencemeftt  of  the 
suit,  the  fact  of  his  having  stated  that  he  held  under  a  potta  would  not  deprive 
him  of  the  benefit  of  the  presumption  arising  from  the  uniform  payment  of  rent 
«ven  if  he  should  fail  to  prove  that  his  potta  was  genuine."  So,  if  he  were  to  say 
^<  I  have  held  for  a  period  of  20  years  at  the  same  rate,  and  I  hold  a  potta  of  a  date 
subsequent  to  the  Permanent  Settlement,  but  that  potta  was  granted  to  me  in  confuv 
mation  of  a  prior  holding ,"  that  would  not  rebut  the  presumption  arising  from  the 
proof  of  his  having  held  at  a  rent  which  has  not  been  changed  ror  a  period  of  20  years 
ne^  before  the  commencement  of  the  suit.  It  is  only  when  by  evidence  or  by  his  own 
showing  it  appears  that  his  holding  commenced,  or  that  his  rent  was  fixed  at  a 
period  subsequent  to  the  date  of  the  Permanent  Settlement  that  the  presumption 
created  in  his  favor  by  section  4,  Act  X  of  1859,  is  rebutted,  A  raiyat  is  not 
precluded  from  the  benefit  of  his  having  held  at  a  fixed  rate  of  rent  which  had  not  been 
changed  from  the  date  of  the  Permanent  Settlement,  or  of  any  presumptive  evidence 
to  that  effect  merely  from  the  fact  of  his  stating  that  he  held  under  a  potta  not  inconsis- 
tent with  that  presumption,  though  he  might  fail  to  prove  the  potta'* — Griah  Chunder 
Ghose  V.  Kali  Krista  Haldar^  6  W.  R.,  (Act  X),  58.  As  a  confirmation  of  the 
views  above  expressed,  the  Privy  Council  says  :  "  A  potta  may  be  a  confirmatory 
grant  only  ;  there  is  nothing  in  accepting  such  a  grant  inconsistent  with  the 
presumption  that  a  prior  title  existed — Bam  Chunder  DtUt  v.  Jogeah  Chimder  Dutt, 
19  W.  R.,  353.  But  the  setting  up  of  a  potta  found  to  be  a  forgery  was  held  to 
be  no  bar  to  the  presumption  arising  under  this  section^-ZsAur  Chunder  Does  v. 
mtya  Nund  Das,  6  W.  R.,  (Act  X),  70. 

On  the  other  hand  if  a  raiyat  pleads  a  holding  for  more  than  twenty  years,  at  a 
uniform  rent  on  a  potta  subsequent  to  the  Permanent  Settle- 
T^A^  hen^  eannat    ^j^nt^  the  defence  voids  the  presumption,  and  the  case  must 
***  be  decided  according  to  the  potta — Lutchmee  Persaud  v.  Bam 

Gholam  Sng^  2  W.  R.,  (Act  X),  130  ;  WaUon  ^  Co.  v.  Choto  Joora  Mundle,  Marsh. 
68  ;  1  Hay,  232.  In  a  suit  for  enhancement  of  rent  where  a  lower  Appellate  Court 
decided  that  the  tenure  originated  in  1200  under  a  kabuliyat,  and  that  there  was  no 
presumption  under  this  section,  it  was  held  that  there  was  no  error  of  law — Mahomed 
Mano9  Bhooydh  v.  Sheik  Mahomed  Asanullah  Ohowdry^  17  W.  R.,  349  ;  Ramlal 
Ghose  V.  Lalla  Petumlal  Das^  Marsh.  403  ;  Rundu  Misser  v.  Guneah  Sing^  6  B.  L.  R., 
App.,  120  ;  15  W.  R.,  193  ;  Huree  Kiahen  Boy  v.  Sheik  Baboo,  I  W.  R.,  5  ; 
Bam  Kiahen  Sircar  v.  Meeah  Deleraliy  Sp>  W.  R.,  Act  X,  36.  But  the  production 
^f  a  potta  of  a  date  subsequent  to  the  Permanent  Settlement,  if  not  inconsistent 
with  the  inference  that  it  is  a  continuance  of  a  former  state  of  things,  will  not  deprive 
the  raiyat  of  the  benefit  of  the  presumption  under  this  section  if  he  can  prove  a 
uniform  payment  for  twenty  years,  previous  to  the  commencement  of  the  suit — Kiahen 
Mohan  Ghoae  v.  Eahan  Chunder  Mitter^  4  W.  R.,  ActX,'i36  ;  Peary  Mohun  Mookerji 
V.  Koylaah  Chunder  Byragi^  23  W.  R.,  58  ;  Bam  Chunder  Dutt  v.  Jogeah  Chunder 
JhUt,  19  W.  R.,  35,  P.  C. ;  Soofa  Mani  Va^^  grandmother  and  guardian  of  Bam 
Butun  Napit  v.  Peary  Mohan  Mtdcerji,  guardian  and  manager  ofBaah  Vihari  Mukerfiy 
25  W.  R.,  331.  The  mere  existence  of  a  potta  and  an  amulnama  of  a  date  subse- 
quent to  the  Permanent  Settlement  is  not  conclusive  evidence  that  the  rate  was 
then  changed  or  was  first  fixed — Luchman  Naram  Shaha  v.  Koodil  Kant  Boy,  6 
"W.  R.,  Act  X,  46.  But  where  a  raiyat  cannot  show  that  his  potta  is  only 
confirmatory  of  a  previous  holding,  his  possession  dates  from  the  date  of  the  potta, 
and  he  will  not  be  entitled  to  the  benefit  of  the  presumption — Sheik  Jainuddin  v. 
Poomo  Chunder  Boy,  8  W.  R.,  129  ;  Wataon  ^  Co.  v.  jfnjunna  Dasi,  10  W.  R.,  107. 
A  person  by  taking  a  perpetuid  potta  after  the  Perma|ient  Settlement  at  the  same 
rtdte  as  paid  by  the  former  holders,  must  be  considered  to  have  acquired  a  new  tenurq. 
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and  is  not  protected  from  enhancement  on  the  ground  that  the  former  holders  held 
at  the  ivesent  rate  from  before  the  Permanent  Settlement — Sam  Ckunder  Dutt  r. 
Romesh  Chunder  Dutt,  2  W.  R.,  Act  X,  47. 

When  a  defendant  wishes  to  avail  himself  of  the  benefit  of  the  presumption  of  an 
unchanged  rent  for  twenty  years,   he  must  take  care  that 
ThepleadinffsmftHbe    ^jjere    is    nothing  in   his   pleadings  which   is  inconsistent 
7Z'^Cfr^/pJ^    ^^^^  holding  from  th?  time  of   the  Permanent  Settle- 
nent  Settlement.  ment.   Thus  in  Watson  ^  Co.  v.  Ghota  Joora  Afundle,  Marsh. 

68,  the  defendant  set  up  a  potta  which  had  been  granted 
in  1212  at  a  rent  of  Rs.  12  per  annum,  and  alleged  that  he  had  been  in 
possession  more  than  fifty-seren  years  at  that  rent,  but  did  not  plead  possession 
from  the  time  of  the  Permanent  Settlement ;  it  was  held  by  the  Court  that 
the  defence  itself  rebutted  the  presumption.  "  Section  4,"  observed  Peacock,  C.J., 
"  makes  the  payment  of  rent  ror  twenty  years,  without  alteration  of  the  amount, 
presumptive  evidence  that  the  land  has  been  held  at  that  rent  from  the  time 
of  the  Permanent  Settlement;  and  unless  the  presumption  is  rebutted,  the 
raiyat  is  entitled  by  section  8  to  a  potta  at  that  rate,  and  his  rent  consequently 
cannot  be  enhanced.  But  in  this  case  the  defendant  did  not  rely  upon  the 
fact  that  the  land  had  been  held  at  a  rate  of  rent  which  had  not  been  changed 
from  the  time  of  the  Permanent  Settlement,  but  upon  a  potta  alleged  to  have 
been  granted  in  1212,  long  after  the  Permanent  Settlement.  His  own  defence 
rebutted  the  presumption ;  and  although  he  failed  upon  the  ground  that  the 
potta  was  not  a  genuine  *one,  he  never  alleged  in  his  answer  that  the  rent  of 
Rs.  12  had  been  paid  from  the  time  of  the  Permanent  Settlement,  as 
he  ought  to  have  done,  if  he  intended  to  rely  upon  that  defence — Mai^sh.,  68. 
At  the  same  time  it  is  not  absolutely  necessary  that  the  occupation  from  the 
time  of  the  Permanent  Settlement  should  be  actually  pleaded,  provided  there 
is  nothing  in  the  defendant's  answer  inconsistent  with  such  fact.  "  When  the 
raiyat  tenders  proof  and  succeeds  in  proving  that  he  has  paid  rent  at  one  uniform 
rate  for  twenty  years,  then  the  presumption  imperatively  arises,  unless  the  contrary 
be  shown,  that  the  rent  has  been  unchanged  from  the  time  of  the  Permanent 
Settlement,  and  upon  that  presumption  so  arising  the  defendant  is  entitled  to 
the  whole  legal  consequences  of  that  state  of  things.  If  the  tenant  succeeds 
in  proving  that  he  bias  held  at  one  uniform  rate  for  twenty  years,  then  the  Court 
is  bound  to  go  on,  and  presume  that  the  land  has  been  held  at  that  rent  from 
the  time  of  the  Permanent  Settlement" — Bakhal  Das  Tewari  v.  Kinoo  Ram 
Saldar,  7  W.  R.,  242  ;  see  also  Hurruek  Sinff  v.  Toolsi  Bam  Sahoo,  11  W,  R., 
84 ;  Jifon  Mohan  Qhose  v.  HusnU  Sirdar,  2  W.  R.,  Act  X,  39.  To  the 
same  effect  are  Qooroo  Das  Mundle  v.  6'heik  Dwharee,  5  W.  R.,  (Act  X),  16  ; 
and  Munee  Kumika  Ohowdrain  v.  Anunda  Moyi  Chowdrain,  8  W.  R.,  6  ; 
Bhairub  Chunder  Sandyal  v.  Muty  Mundle,  Sp.  W.  R.,  Act  X,  100.  The 
defendant  therefore  need  not  plead  in  words  that  the  tenure  is  '^  from  the  Decennial 
Settlement.**  A  plea  that  the  tenure  is  the  grandfather's  inherited  by  suc- 
cession and  of  long  standing,  is  sufficient — Rem  Chunder  Chatterji  v.  Pumo 
Chunder  Boy,  8  W.  R.,  (Act  X),  162.  Such  terms  as  "  for  a  long  time,"  «*  for 
more  than  forty  or  seventy  years,"  "  for  a  long  series  of  years,"  "  from  generation  to 
generation,**  &c.,  entitles  the  raiyat  to  the  presumption  of  this  section — Bamruihom 
Sircar  V.  Chundra  Mukhi  Delia,  2  W.  R.,  Act  X,  74  ;  Jugo  Mohan  De  v.  Purno 
Chundra  Boy,  3  W.  R.,  Act  X,  133  ;  Id,  162  ;  Hem  Chundra  Chatterji,  Baj  Kumar 
Boy  V.  Musst.  Assa  Bihi,  3  W.  R.,  170  ;  Nyamutullah  v.  Qobinda  Chundra  Dutt, 
4  W.  R.,  Act  X,  25  ;  Dhu^  Si^q  Boy  v.  Chundra  Kani  Mooherji,  Id.,  43  ;  Ewm 
Khoda  Sewaz  v.  Nobo  Kishore  Boy,  5  W.  R.,  Act  X,  53  ;  Ooordas  Mundle  v.  Sheik 
Durbari,  Id,  86  ;  Sham  Lai   Qhose  v.   Mudun  Gopal  Ghose^  6   W.  R.,  Act  X, 
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87  ;  PooUn  Eehari  Sen  v.  ^emife  Chand^  7  W.  B.,  472  ;  Sakhal  Doss  Tewari  v. 
£ino9ram  Haldar,  7  W.  R.,  242  ;  Soodiatee  Lai  Chowdry  v.  Mutee  Lai  (fhovodry^ 
8  W.  B.,  487  ;  HurukSing  v.  Toolsircm,  11  W.  R.,  84  ;  Baja  Ntlmoni  Sing  Deo  v. 
Ananto  Bam,  19  W.  &.,  398.  In  some  earlier  decisions  a  somewhat  different  opinion 
was  entertained.  Thns  it  has  been  held  that  it  is  only  when  a  raiyat  ^Jaims  to  hold 
from  the  Permanent  Settlement  that  the  presomption  arising  from  twenty  years'  pay- 
ment of  uniform  rent  can  avail  him — Sheik  Ekramy.  Bibi  Bahoorun,  2  W.  R.,  Act  X, 
68.  A  plea  of  holding  at  the  same  rent  for  forty  or  fifty  years  is  not  sofficient  to  raise 
the  presumption — Ohose  Sing  y.  Ottur  Sing,  4  W.  R.,  Act  X,  15,  and  the  admis- 
sion by  a  raiyat  that  his  tenure  was  acquired  by  his  father  thirty  or  thirty-fire  years 
ago,  rebuts  it — Mvgni  Moyi  Debi  y.  Huro  Chunder  BewcU,  6  W.  B.,  Act  X,  27.  A 
limdlord's  admission  that  the  raiyat  has  held  a  tenure  for  thir^  or  thirty-two  years 
at  the  same  rent  does  not  amount  to  an  admission  that  the  land  has  been  held  at  that 
rate  of  rent  from  the  Permanent  Settlement,  but  on  the  contrary  it  states  that  tenure 
commenced  at  a  much  later  period — Peary  Mohan  DuU  y.  Badha  Madhab  Mookerji, 
10  W.  R.,  427.  Where  the  defendant  did  not  expressly  plead  that  he  had  held  at  a 
fixed  rate  from  the  time  of  the  Permanent  Settlement,  but  stated  that  he  had  paid  an 
uniform  ren(  since  1829,  the  Court  held  that  this  answer  in  no  way  rebutted  the 
presumption.  '*  The  defendant, "  obseryed  Norman,  J.,  ''  stated  his  title  as  well 
as  he  could,  alleging  payment  of  rent  at  a  uniform  rate  from  1829,  nearly  forty 
years  ago,  as  far  no  doubt,  as  his  recollection  can  go,  and  says  in  effect  :  '  I  claim 
the  presumption  that  the  rate  was  fixed  from  an  earlier  period,'  that  is  to  say  from  a 
time  prior  to  the  Permanent  Settlement"— Poo/in  Behari  Sen  y.  Nerm/e  Chand,  7  W. 
B.,  472.  It  must  be  obseryed  in  this  case  that  the  defendant  did  not  plead  that  his 
tenancy  commenced  in  1829,  but  merely  produced  proof  to  show  that  he  had  paid 
a  uniform  rent  since  1829  ;  and  the  Court  inferred  from  the  particular  facts  of 
the  case  that  he  meant  to  plead  that  his  tenancy  started  from  the  time  of  the  Permanent 
Settlement.  Thus  when  a  raiyat  pleads  that  he  and  his  family  had  held  certain  lands 
from  generation  to  generation,  and  claims  the  benefit  of  the  twenty  years*  presump- 
tion, he  will  be  supposed  to  haye  dated  his  claim  from  the  time  of  the  Permanent 
Settiement.  Thus  when  a  raiyat  pleads  that  he  and  his  family  had  held  certain 
lands  from  generation  to  generation  and  claims  the  benefit  of  the  twenty  years'  presump- 
tion he  will  be  supposed  to  haye  dated  his  claim  from  the  time  of  the  Permanent 
Settlement ;  but  where  a  tenant  fixes  some  particular  date,  as  the  one  from  which  his 
tenancy  commenced,  no  matter  how  remote  that  may  be,  if  subsequent  to  the  Per- 
manent Settlement,  he  cannot  claim  the  benefit  of  the  presumption  arising  under 
this  sectAon-^Mitufjeet  Sing  y.  Toondun  Sing,  8  B.  L.  R.,  App.,  88  ;  12  W.  B.,  14  ; 
Kanda  Mieeer  y.  Guneeh  Sing  and  others,  15  W.  R.,  198 ;  so  where  in  a  suit  for 
enhancement  a  raiyat  or  talukdar  pleads  the  section  and  claims  the  benefit  of  the 
presumption  of  the  section,  it  is  tantamount  to  his  haying  named  the  Permanent 
Settlement— DAwn  Sing  Boy  y.  ChundraKant  Mukerji,  4  W.  R.,  (Act  X),  48.  A 
raiyat  is  not  precluded  from  the  benefit  of  the  presumption  under  this  section,  merely 
by  reason  of  his  stating  that  he  holds  under  a  potta  not  inconsistent  with 
that  presumption,  though  he  may  fail  to  proye  the  potta — Grieh  Chunder  Boee  y. 
Kalee  Krieta  Haldar,  6  W.  R.,  Act  X,  57  P.  B.;  Karoonamayi  Daei  y.  Sib  Chunder 
De,  Id.,  50  ;  Haronath  Boy  y.  Kamala  Kanta  Chukravarti,  5  W.  R.,  Act  X,  56  ; 
Peary  Mohan  Mukerji  y.  Koylae  Chunder  Byragi,  28  W.  R.,  58.  If  a  raiyat  sets 
up  a  mokurari  potta  as  an  answer  to  a  landlord's  claim  to  enhance  his  rent,  and 
fails  to  proye  the  potta,  or  the  potta  produced  by  him  is  held  to  be  forged,  the  land- 
lord is  not  necessarily  entitled  to  enhance  the  rent  to  the  full  amount  claimed,  but 
only  to  a  fair  and  equitable  rate  haying  regard  to  the  grounds  of  enhancement-* 
lemr  Chundra  Dae  v.  Nityanund  Das,  6  W.  R.,  Act  J^,  70,  F.  B.  A  forged  docu- 
ment does  not  preyent  a  party  to  a  suit  from  claiming  an  adjudication  on  other 
yidence  of  such  portion  of    his  claim  as  is  irvLQ^Hani  Swirnaquiyi  y.  Maharaja 
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Suieesh  Chunder  Boy  Bahadur,  2  W.  R.,  P.  C,  13.  The*  fact  of  a  raiyat's  having 
relied  u^n  a  mohurari  tenure  cannot  prerent  his  faHing  back  on  the  presump- 
tion arising  under  this  section — Chamami  Bihi  v.  Ainulla  Sirdar,  9  W.  R.,  45. 

This    section   makes  no  exception  in  favour  of    khanrar  lands^ — Bam  Coomar 
JHukerji  v.  Baghoonath  Mundle,  1  W.  R.,  366.    The  presumption  does  not  arise  in 
«.     ,,  a  suit  brought  by  a  raiyat  to  have  his  jumma  declared  mohurari 

tm^iUn!  "^    — Z)ttlrina   Mohan  Boy   Chowdry  y.  Kareemalla  Mooktear,  1:S 

W.  R.,  243  ;  so  in  the  case  of  Ishan  Chunder  Boy  Chowdry 
V.  Bhyrub  Ohunder  Dew,  21  W.  R.,  25,  Kemp,  J.,  observed:  «*  We  think  the 
Subordinate  Judge  was  wrong  in  raising  the  presumption  under  section  4.  The  suit  is 
a  declaratory  suit,  and  such  a  suit  is  not  provided  for  either  by  Act  X  of  1859 
or  Act  VIII  of  1869  (B.  C.)  It  is  a  declaratory  suit  brought  by  the  raiyat  in  the 
Civil  Court  to  establish  his  title.  The  plaintiff  therefore  must  prove  his  case  by  a 
written  contract,  such  as  a  potta  or  by  satisfactory  evidence,  that  his  tenure  was  in 
existence  at  the  time  of  the  Permanent  Settlement,  and  that  he  has  paid  a  unifona 
rate  of  rent  ever  since.'* 

In  rebutting  the  presumption  arising  from  a  twenty  years  holding,  the  landlord 
Abr   k  '    thA  k  Id.    ^^^  ^^^^  either  that  the  rent  has  been  changed,  or  that 
ing  rebmtiThe preswnjh     *^®  '®^*    ^^    ^^^  subsequent  to  the  Permanent  Settle- 
tion,  ment.    A  break  or  interruption  in  the  holding  would  be 

sufficient  to  rebut  the  presumption,  but  if  a  raiyat  holding- 
at  a  particular  rent  was  unlawfully  evicted,  he  would  not  necessarily  cease  to  hold 
But  not  if  the  tenant    ^t    that    raie^Luteefunnesa  Bibi  v.  Foolin  Bikari  Sen^ 
hoe    been     nnlaw/iUly    W.  R.  Sp.,  91.   Nor  is  a  tenant's  protection  swept  away  by  a 
^^^^^'  revenue  sale — Saduk    Sirdar  v.  Sremati  Mahamayi  Dehiy 

6  W.  R.,  Act  X,  16  ;  1  Ind.  Jur.,  77.  The  break  of  one  year  in  twenty 
is  not  sufficient  to  set  aside  the  presumption  that  the  receipts  for  nineteen 
years  prove  the  payment  of  uniform  rent— 3  W.  R.,  Act  X,  123.  In  a 
suit  relating  to  four  jummas  in  the  possession  of  the  same  persons,  in  which  it  was 
proved  that  three  the  oWummaa  had  been  held  at  the  same  rent  for  twenty  years,  but  that 
the  4th  having  been  purchased  only  eighteen  years  previously  by  the  said  person,  had 
not  been  longer  in  their  own  possession,  it  was  held  that  the  presumption  might  arise 
that  the  jnmma  itself  had  been  held  at  an  unchanged  rent  for  twenty  years,  and  that 
the  lower  Courts  were  justified  in  inferring  that  such  had  been  the  case — Badha 
Aloyi  De  Chowdry  v.  Aghore  Ifath  Biswas  and  others,  25  W.  R.,  884.  *'  We  think,'" 
observed  Jackson,  J.,  in  this  case,  '^  that  although  the  dakhilas  in  respect  of  that^vmifta 
went  back  to  eighteen  years,  being  the  whole  time  that  has  passed  since  the  jumma 
was  purchased  by  the  defendants,  the  Court  was  at  liberty  to  infer  that  it  had  con- 
tinued to  be  held  at  an  unchanged  rent  for  twenty  years." 

It  must  be  rememberecLthat  it  is  only  tenants  who  can  claim  the  benefit  of 
The  presumption  only    the  presumption  under  this  section.     Thus,  where  severid 
applies  to  raiyats  and    joint  owners  by  arrangement  among  themselves  permit  one 
tenanU.  of  their  number  to  hold  a  portion  of  the  joint  property, 

paying  a  sum  to  others,  this  arrangement  does  not  convert  the  occupier 
into  a  raiyat  holding  land  at  a  particular  rate  of  rent.  It  is  a  temporary 
arrangement  among  Uie  joint  owners  of  a  particular  time,  and  cannot,  either 
with  or  without  a  further  holding,  such  as  is  here  shown,  be  a  basis  for  the  pre- 
sumption mentioned  in  this  section — Baghoobun  Tswari  v.  Bishen  Dutt  Dobe^ 
2  W.  R.,  (Act  X),  92.  It  seems,  hfliwever,  that  when  one  co-sharer  holds  land  in 
excess  of  his  share  at  an  agifted  rent,  he  can  be  sued  for  such  rent  by  the  others — 
Ealee  Fershad  v.  Shah  LuU{fut  Bossein,  12  W.  R.,  418  ;  and  the  same  opinion 
is  held  in  Sreemati  Alladini  Dasi  v.  Sreenath  Chunder  Base,  20  W.  R.,  258;  and 
this  section  will  /Jso  apply  to  lands  which  had  been  held  under  an  invalid  lakhe- 
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raj  grant,  and  had  been  resamed  subsequent  to  the  Permanent  Settlement-^P^ 
Madkuh  Banerji  v.  Bhaabut  Fal,  20  W.  R.,  466.  When,  however,  a  raiyat  sets  up 
an  adverse  proprietory  title  to  his  landlord,  which  he  fails  to  establish,  he  is  not 
entitled  to  the  benefit  of  the  presmnption.  In  the  case  of  Fandaf  Bishonath  Bof 
the  defendant  pleaded  that  he  was  a  jaghirdar,  but  being  unafile  to  prove  his 
jaghir  title,  he  was  not  allowed  to  fall  back  upon  any  right  which.. he  might  have 
acquired  from  any  lengthened  occupation  of  the  land.  <'A  party,"  the  Court 
observed,  "  may  have  subordinate  rights  awarded  when  they  arise  ou$  of  the  prin- 
ciple right  which  he  pleads.  But  when  a  party  pleads  distinctly  a  jaghirdar's 
proprietary  right  against  a  malik's  proprietary  right,  a  Court  cannot  award  a  subor- 
dinate right  of  occupancy,  which  in  no  way  arises  out  of  a  jaghirdar's  proprietary 
right,  but  out  of  a  regular  right  never  pleaded  by  defendant,  and  in  fact,  incom- 
patible with  defendants'  case"— Pafi</My  Bishonath  Boy  v.  Bhagvut  Sing,  7  W.  B., 
145.  In  other  words  where  a  defendant  has  held  as  a  trespasser,  and  not  as  a 
raiyat,  he  cannot  claim  the  benefit  of  the  presumption  which  the  law  makes  in  favor 
of  tenants. 

The  presumption  will  apply  to  tenants  of  khas  mehal.    The  resi^ption  by 

.  Government  of    a  parent  estate  does  not  nullify  the  existing 

J«ia«<#  tnkhas  wh    ^^^^^  ^£  ^  howladar  within  that  estate,  or  deprive  him  of 

the  presumption  arising  under  this  section — Mathura  JSath 

Oangopadhga  v.  Sheeta  Moni,  9  W.  R.,  354. 

The  proviso  to  clause  (2). — This  is  a  prospective  section. 

Clause  (3)  of    the  section  explained  the  effect  (^  consolidation  of  several  jum- 
mas  into  one,  and  of  subdivision  of  one  jumma  into  many. 
/•^•^^«iW*Si^.         ^^^^^^  *  number  of   jummas  which  have  been  held  at  fixed 
*^*     ***  *         rates  are  consolidated  into  one  holding,  the  fixity  of    rrait  is 

not  affected  by  the  consolidation — Kazec  Ehoda  Newaz  v.  Nuho  Rishen  Bai,  5 
W.  B.,  (Act  X),  53  ;  Sukhomoni  Haldar  v.  Gungagobinda  Mundle,  Sp.  W.  B.^ 
Act  X,  52.  "  This  principle  applies  equally  to  jummas  wbich  have  bfeen  derived 
in  -part  or  in  whole  with  the  consent  of  the  landlord,  and  which  are  subsequently 
consolidated  into  one  jumma.  The  presumptions  of  section  4  are  not  reetricted  to 
holdings,  but  refer  simply  to  the  fact  that  land  has  been  held  by  a  raiyat  at  a  rent 
which  has  not  been  changed  for  a  period  of  twenty  years,  before  the  commencement  of 
the  suit" — Bajkishore  Muherji  v.  Hureehur  JUukerji,  10  W.B,.,  117;  Kashinath 
Luskar  v.  Bamasundari  Vebia,  Id.,  429.  In  the  same  way  the  subdivision  of  a 
holding  does  not  necessarily  destroy  the  continuity  of  the  tenure  in  respect  to  the 
rate  of  rent  The  question  in  such  cases  is  whether  '^  the  rate  of  rent  paid  for 
each  bigha  has  remained  unchanged  for  the  period  prescribed  by  law.**  If  it  has, 
that  rate  cannot  be  altered.  The  zemindar  by  consenting  to  a  subdivision  of^ 
addition  to,  or  subtraction  from,  the  total  holding  of  the  raiyat,  does  not  destroy  the 
continuity  of  the  tenure  in  respect  of  the  rate  of  rent,,  and  the  rent  paid  for  each 
bigha  of  land.  It  is  undoubtedly  true  that  the  zemindar  might  refuse  to  consent 
to  a  subdivision  of  the  tenure  or  to  a  contraction  of  the  holding,  and  might  say 
*  1  wiU  hold  the  whole  tenure  responsible  for  the  whole  rent," — Hills  v.  HuroM  Sen, 
S  W*  B ,  Act  X,  135.  Similarly  the  division  of  a  raiyat's  tenure  among  his  heirs 
does  not  dhestroy  the  continuity  of  the  holding,  and  as  long  as  the  entire  rent  is 
paid  by  their  joint  contributions,  the  old  holding  will  be  preserved  ;  but  the  entire 
hdding  will  be  vitiated  if  one  of  the  joint  tenants  makes  default — Bills  v.  Bisha- 
ruik  Meer,  1  W.  B.,  10.  When  a  tenant  holding  land  which  had  paid  a  uniform 
rate^  since  the  Permanent  Settlement  relinquished  a  portion  of  his  holding,  and 
recdved  a  fresh  potta  from  his  landlord,  in  which  a  deduction  was  made  for  the 
relinquished  land,  it  was  held  that  the  fixity  of  rent  for  the  remaining  portion 
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was  n^t  affected  bjr  the  arrangement.  The  potta  was  merely  the  confirmation  of 
the  tenancj  already  existing — Kenaram  MuUick  7.  Bttrnkumar  Mukerjij  2  W.  B., 
(Act  X)  17.  The  sale  of  a  portion  of  a  tenore  involying  a  distribution  of  rent 
oyer  two  parts  does  not  amount  to  a  change  of  rent  within  the  meaning  of  this 
section— S(Wib  Mukhi  Dati  r.  Bamgati  Kwrmakwr,  20  W.  B.,  419. 

Clause  .(4i) : — The  probable  meaning  of    this  clause    is  that  at   the  time 
T  hbii4m  when     the  enhancement    is     sought    if    the  tenure    is  a 

lermtnaHe  $eiwm.       terminable  tenure,  the  presumption  will  not  arise. 

^^/         LI.    If  a  question  arises  as  to  the  aptiount  of  a  tenant's  rent 
Prewunptiott    as  to    ^^  *^®  Conditions  under  which  he  holds  in  any 
amount  of  rent  and  con-    agricultural  year,  he  shall  be  presumed,  until 
ditiona  of  hoiuing.  ^g^  contrary  is  shown,  to  hold  at  the  same  rent 

and  under  the  same  conditions  as  in  the  last  preceding  agricultural 
year. 

Section  5  of  A^st  X  of  1859  and  Act  VIII  of  1869  (B.C.)  had  :« In  case  of 
dispute,  the  rate  preriously  paid  by  the  raijat  shall  be  deemed  to  be  fair  and  equit- 
able, unless,  the  contrary  be  shown  in  a  suit  by  either  party  under  the  proyisions  of 
this  Act."  The  law  presumes  that  the  rent  at  present  paid  is  fair  and  equitable— 
Issur  Qhose  v.  Hills,  Sp,  W.  R.,  148 ;  Thakurard  Dasee  v.  Bissesser  Mukerji, 
B.  L.  R.,  1  Sup.  Vol.,  202  ;  8  W.  R.,  (Act  X),  110. 

Alteration  of  rent  on  alteration  of  area. 

S^         LII.    (1)  Every  tenant  shall—  ♦^ 

Alteration  of  rent  in  («)  ^  ^^^^  to    paj  additional  rent  for 

respect  of  alteration  in  all  land  proved  by  measurement  to  be  in  ex- 
^^^  cess  of  the  area  for  which  rent  has  been  previ- 

ously paid  by  him,  unless  it  is  proved  that  the  excess 
is  due  to  the  addition  to  the  tenure  or  holding  of  land 
which  having  previously-  belonged  to  the  -tenure  o£ 
holding  was -lost  by  diluvion  or  otherwise  without  any 
reduction  of  the  rent  beingmade,  and 
(i)  be  entitled  to  a  reduction  of  rent  in  respect  of  any  defi- 
ciency proved  by  measurement  to  exist  in  the  area  of 
his  tenure  or  holding  as  compared  with  the  area  for 
which  rent  has  been  previously  paid  by  him,  unless  it 
is  proved  that  the  deficiency  is  due  to  the  loss  of  land 
which  was  added  to  the  are^  of  the  tenure  or  holding 
by  alluvion  or  otherwise,  and  that  an  addition  has  not 
been  made  to  the  rent  in  respect  of  the  addition  to  ilie 
area. 

(2)    In  determming  the  area  for  which  rent  has  been  pre- 
viously paid,  the  Court   shall,  if  so   required  by  any  party  to  th^ 
*  suit,  have  regard  to —  ^ 
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(a)  the  origin  and  conditions  of  the  tenancy,  for  instance, 
whether  the  rent  was  a  consolidated  reint  for  the  entire 
tenure  or  holding  ; 

(5)  whether  the  tenant  has  been  allowed  to  hold  additional 
land  in  consideration  of  an  addition  to  his  total  rent  or 
otherwise  with  the  knowledge  and  consent  of  the  land- 
lord ; 

(c)  the  length   of  time  during  which  the  tenancy  has  lasted 
without  dispute  as  to  rent  or  area  ;  and 
j    (d)  the  length  of  the  measure  used  or  in  local  use  at  the  time 
/  of  the  origin  of  the  tenancy  as  coiEnpared  with  that  used 

or  in  local  use  at  the  time  of  the  institution  of  the  suit. 

(3)  In  determining  the  amount  to  be  added  to  the  rent,  the 
Court  shall  have  r^ard  to  the  rates  payable  bv  tenants  of  the^  same 
dass  for  lanja  nffl^Rir^^Ur  Hpft^^rfpt^on  and  with  similar  advantages 
in  the  vidnityjand,  in  the  case  of  a  tenure-holder,  to  the  profits  to 
which  he  is  entitled  in  respect  of  the  rent  of  his  tenure,  and  shall  no^ 
in  any  r^y.  fiy  an y  rpnt  whir*h  under  the^ircunjstances^f  the  case 
is  unfair  orineqflSa]^  *~ 

(4)  The  amount  abated  firom  the  rent  shall  bear  the  same 
proportion  to  the  rent  previously  payable  as  the  diminution  of  the 
total  yearly  value  of  the  tenure  or  holding  bears  to  the  previous 
total  yearly  value  thereof,  or,  in  default  of  satisfactory  proof  of  the 
yearly  value  of  the  land  lostr^Eall  "bear  to  the  rent  previously 
paytfDie  tiie  same  proportion  as  the  diminution  of  area  bears  to  the 
previous  area  of  the  tenure  or  holding. 

Glome  (a)  J  BufhteetUm  (1)  has  reyired  ground  No.  3  of  section  17  of  Act  X  of 
TkM  U        iiam.  ^^^^'   Bection  18  of  Act  VIII  of  1869  (B.C).     That  ground 

0    pro9ii  ran  thus:    "No  raijat  having  a*  right  of  occupancy  shall 

he  liaUe  to  an  enhancement  of  the  rent  previously  paid  by  him,  except  on  some 
one  erf  th^foUoWing  grounds,  namely  :  •  •  •.  That  the  quantity  of  land  held 
by  the  raiyat  has  been  proved  by  measurement  to  be  greater  than  the  quantity  for 
which  rent  has  been  previbusly  paid  by  him." 

Andelaute  (6),  Bub-teeiion  {1)  has  restored  partly  section  19  of  Act  YIII  of  1869 
(6.0.)  and  section  18  of  Act  X  of  1859  :  "  Every  raiyat  having  ^  right 
of  occapaency  shall  be  entitled  to  claim  an  abatement  of  the  rent  previously 
paid  by  him,  if  the  area  of  the  land  has  been  diminiahed_  by  diluvion  or  othejirise^ 
*  *  *  or  if  the  quantity  of  land  held  by  the  raiyat  has  been  proved  by  "measure- 
meat  to  be  less  than  the  quantity  for  which  rent  has  been  previously  paid  by  him."' 

The  word  *  tenant'  includes  tenure-holders,  raiyats  of  three  classes,  and  undeiv 
TkU  provUUm  i$  noi  raiyats-^Fufo  section  4.  So  that  even  a  raiyat  at  a  fixed 
Ttttrieted  simply  to  oo'  rate  is  subject  to  this  section,  and  his  rent  may  be  enhanced 
t^ney  raiffot,  but  to  by  re-measurement  of  his  area  for  surplus  land  in  possession. 
«0  tenMUi,  r[]j^  principle  upon  which  this  section»has  been  enacted  is  that 

an  additional  rent  for  excess  land  m  possession  of  the  tenant  is  no  enhancement. 
Housp  this  provision  has  been  removed  from  the  enhancement  section  and  enacted  as 
«  separate  ride. 
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"This  ground  is  in  our  opinion  misnamed  as  a  ground  of  enhancement. 
If  tub  quantity  of  land  held  by  a  raiyat  is  found  upon  measurement  to  bd 
greater  than  the  quantity  for  which  he  has  been  paying  rent,  and  if  he  is  compelled 
to  pay  rent  for  the  excess,  the  whole  rent  payable  by  him  is  increased  ;  but  the  rate 
of  rent  payable  is  not  increased,  and  the  term  '*  enhancement*'  might  well  be  confined 
to  this  latter  increase.  The  cases  under  this  head  may,  broadly  speaking,  be  dirided 
into  two  classes  :  The  first  class  includes  cases  of  encroachment,  where  the  raiyat  baa 
encroached  upon  the  uncultivated  or  unoccupied  land  of  his  landlord  and  has  surrep- 
titiously enlarged  his  holding.  These  cases  are  of  less  frequent  occurrence  in  the 
more  settled  parts  of  the  country,  where  there  is  little  or  no  waste,  where  the  fields 
are  tolerably  well  demarcated  by  aUe  or  low  boundaries,  about  a  foot  and  half  high, 
and  erery  field  has  a  well  known  owner.  In  less  populous  districts,  where  cultivation 
is  in  patches,  and  a  considerable  portion  of  land  lies  fallow  or  waste,  the  opportunity 
and  temptation  to  encroachment  are  greater,  and  the  hand  fide  cases  of  this  class  are 
consequently  more  numerous.  Under  the  second  clause  come  those  cases  in  which 
there  is  little  pretence  for  saying  that  any  encroachment  has  really  taken  place, 
but  a  measurement,  or  threat  of  measurement,  is  used  as  a  means  of  obtain- 
ing an  increase  of  rent,  which  the  landlord  thinks  he  ought  to  have^  and  which 
he  sees  no  other  way  of  obtaining.  There  is  a  dispute  about  the  proper  length 
of  the  measuring  pole,  and  the  landlord  having  made  the  measurement  with  a 
pole  of  his  own  choosing,  hopes  to  get  this  dispute  settled  in  his  favor,  or  he- 
trusts  to  the  various  well  known  devices  of  the  measuring  Amin'  to  make  the  land 
more  than  it  really  is.  'Even  where  the  landlord  is  too  honourable  to  resort  to 
such  practices,  his  amla  makes  rich  gains  out  of  measurement ;  and  the  raiyat 
who  would  refuse  to  satisfy  their  cupidity  would  find  the  area  of  his  holding 
considerably  enlarged  in  the  measurement  papers,  while  if  we  can  pay  sufficiently 
handsomely,  he  finds  no  difficulty  in  getting  it  untruly  understated.  Then  it 
may  be  that  rent  has  not  usually  been  paid  at  so  much  per  bigha,  the  practice 
being  for  a  jumma  or  holding  roughly  described  as  containing  so  many  bighas  to  l)e 
let  at  a  lump  sum  ;  and  the  landlord  taking  this  rough  description  as  an  accurate 
standard  calculates  the  rate  of  rent,  and  being  able  to  show  that  the  holding  contains 
more  land  than  is  shown  by  this  rough  description  claims  extra  rent  for  the  excess. 
The  absence  of  vnritten  leases  makes  this  too  commonly  possible.  We  have 
endeavoured  to  provide  for  some  of  these  cases  by  illwfratione.  The  best 
remedy  for  the  perversion  of  this  portion  of  the  law  will  be  by  rendering  the 
results  sought  to  be  achieved  by  such  perversion  more  easily  achievable  in  a  legiti- 
mate manner  and  upon  the  grounds  legitimately  applicable" — Report  of  the  Bent 
Commieiian,  dated  the  19/A  June  1880. 

«  We  have,  in  section  52,  -  providing  for  the  alteration  of  rent  on  the  ground 
of  an  alteration  in  the  area  of  the  holding,  assimilated  the  provisions  of  the  two 
clauses  (a)  and  (b),  %hich  provide  respectively  for  increase  and  reduction ;  aad 
we  have  inserted  the  following  new  sub-section  to  guide  the  Courts  in  cases  where 
there  may  be  a  dispute  as  t9  the  area  for  which  the  tenant  has  been  paying 
rent  :— 

In  determing  the  area  for  which  rent  has  been  previously  ^aid,  the  Court 
shall,  if  so  required  by  any  party  to  the  suit,  have  regard  to^ 

(a)  the  origin  and  conditions  of  the  tenancy ;  for  instance^  whether  the 
rent  was  a  ponsoHdated  rent  for  the  entire  holding  ; 

(h)  whether  the  tenant  has  been  allowed  to  hold  additional  land  in  consi- 
deration of  an  addition  %to  his  total  rent  or  otherwise  with  the  knowledge  and 
4X)n8ent  of  the  landlord  ; 

(c)  the  length  of  tkne  during  which  the  tenancy  has  lasted  without  dispute 
«8  to  rent  or  area ;  and 
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{i)  the  length  of  the  measure  used  or  in  local  use  at  the  time^o!  the 
ori^nof  the  tenancy  as  compared  with  that  used  or  in  local  use  at  the  time 
of  the  institution  of  the  suit. 

We  have  also  brought  the  section  under  the  general  rule  that  the  Court 
shall  not  fix  a  rent  which  would  be  unfair  or  inequitable'' — Select  Committee  k 

Ctaute  (a) ;— For  instructions  as  to  whether  a  previous  notice  is  neoessaiy 
•    _^ .  before  the  landlord  or  tenant  derives  benefit  from  this  section, 

^^*^*  see  notes  under  section  80,  notice. 

Where  the  tenant  expressly  stipulates  to  pay  additional  rent  for  excess  land  that 
may  be  found  on  measurement,  no  notice  is  necessary  to  enable  the  landlord  to  claim 
enhanced  rent  on  account  of  such  excess  land — Dwarka  Nath  Bidtfa  Bhueanr, 
Baburam  Luekur,  I.  L.  R  ,  9  Cal,  72  ;  11  C.  L.  R.,  820  ;  Nietarini  Dasi  v.  Bonomali 
Okatterji,  4  G.  L.  R.,  278  ;  I.  L.  R.,  4  Cal.,  941 ;  luiidley  v.  Bishen  Churan  Paul, 
I.  L.  R.,  11  Oal.  558.  In  such  a  case  there  must  be  a  separate  measurement  for 
the  express  purpose  of  carrying  out  the  stipulation  ^fio/o^  Luchman  Perthad  Gurgo 
▼.  Lokkan  Ohundra  KwTj  8  0,  L.  R.,  74 ;  Ekram  Mundle  v.  Eullodhur  Falj 
!•  L.  R.,  8  Cal.,  271.  A  decree  for  enhancement  having  been  obtained  the 
zemindar  agreed  that  the  tenant  should  be  allowed  to  hold  a  lease  at  a  less  rent  for 
%  certain  number  of  vears  on  certain  conditions.  After  the  expiration  of  the 
period  fixed  by  the  lease,  he  sued  to  recover  rent  at  the  rate  declared  payable  by 
the  enhancement  decree.  Held,  that  the  effect  of  the  ar^ment  was  to  suspend 
the  decree,  and  in  the  absence  of  a  provision  in  the  lease  for  revival  of  the  decree 
on  the  expiration  of  the  term  limited,  the  plaintiff  must  have  recourse  to  the 
procedure  laid  down  by  the  enhancement  provisions  of  Act  VIII  (B.C.)  of  1869, 
if  he  seek  to  recover  a  higher  rent  than  that  paid  under  the  lease — Nohin  Chunder 
Sircar  and  others  v.  Qour  Chunder  Shaha  and  another,  8  C.  L.  R.,  161.  So  in 
Burhunnadi  Bowladar  v.  Mohan  Chunder  Guha,  8  C.  L.  R.,  508,  the  defendant 
being,  under  a  settlement  originally  obtained  from  the  Government,  bound  to  pay 
a  particular  rent  to  the  plaintiff  who  had  subsequently  to  that  settlement  obtained 
an  ijara  from  the  Government,  the  plaintiff,  in  1879,  sued  to  enhance  that  rent 
and  obtained  a  decree  upon  which  a  compromise  was  made,  the  defendant  agreeing 
to  pay  a  higher  rent  for  the  years  1281  and  1282.  The  defendant  having  paid  no  rent 
for  1288  and  1284,  the  plaintiff  sued  for  the  arrears  at  the  higher  rent.  Held,  that 
no  proper  proceedings  for  enhancement  having  been  taken,  or  fresh  contract  with 
the  defendant  entered  into,  the  special  arrangement  came  to  an  end  at  the  ex- 
piration of  1282,  and  the  original  arrangement  revived,  and  therefore  the  plaintiff 
was  not  entitled  to  demand  more  than  the  original  rent  payable. 

Wlien  the  area  of  a  tenure  is  increased  by  alluvion  the  proper  remedy  of 
the  landlord  is  not  to  sue  for  enhancement  of  the  rent  under  the  Rent  Laws,  but 
under  section  4  of  Regulation  XI  of  1825,  to  sue  for  an  additional  rent  for  the 
alluviated  lands.  Such  additional  rent  cannot  be  ponsidered  as  forming  part  of 
the  rent  of  the  original  tenure.  In  a  suit  for  enhancement  it  is  not  necessary 
to  show  that  the  land,  the  rent  of  which  it  is  sought  to  enhance,  has  been  subject 
to  Permanent  Settlement.  In  such  a  suit  the  Qovemment,  as  against  the 
raiyats,  is  in  no  better  position  under  the  Rent  Laws  than  other  landlords — 
Oapi  Mohan  Mazoomdar  v.  RilU^  5  C.  L.  R..  83  \  Sadanunda  Mutee  r.  Nowruttun 
lf^/»,  16  W.B.,  289. 

When  the  area  of  land  held  by  a  tenant  under  a  ]»ermanent  tenure  has  been 
increased  by  accretion,  the  tenant  becomes  subject  to  pay  an  increased  rent  on  account 
of  the  land  gained   by  accretion  on  the  conditions  laid  down  by  Regulation  XI  of 
)825, 8  4,  clause  1.  But  before  increased  rent  can  be  recovered,  a  notice  must  be  served  ^ 
lypoQ.  the  teoantL  under  section  14  of  the  Bengal.  Act  Vill  of  1869,  informing  him  of  the 
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amooDt  of  rent  to  be  imposed,  and  the  grounds  apon  which  ife  is  elauned-^AnPMJJ^* 
Manjhf  v.  FarbuU  Da$i^  I.  L.  R.,  5  Cal.,  823  ;  Surro  8unduri  Dosue  y,  Oop^is 
Sundari  Donee,  10  C.  L»  R.,  859  ;  Brojendra  Kumar  Bhootnik  and  otherM  v, 
Woopendra  Narain  Sinj  und  another,  I.  L.  R.,  8  Cal.,  706«  For  farther  notes 
see  section  30,  notee. 

Excesi  lands  liable  h  aaaeismenf  :— It  has  been  lield  that  when  a  raijat  hd^ 
in  excess  of  the  area  leased  to  him,  he  is  liable  to  enhancement — Raj  Mohan  Bo*e 
and  another  v.  Igsur  Chundra  Shaha  and  ofhere,  66  W.  R ,  (Act  X),  19 ;  8  W.  R., 

14  ;  Mr.  M.  A.  David  v.  Ramdhun  Chatterji,  6  W.  R.,  (Act  X),  97  ;  Sham  Jha  v. 
Doorga  Roy  and  other9,  7  W.  R.,  122  ;  Golam  Ali  v.  Baboo  Oopal  Lai  Thakur, 
9  W.  R  ,  65  ;  Gopeenath  Mukerji  and  another  y.  Ram  Tuke6  Handle  and  others, 
9  W.  R.,  476.  In  other  decisions  a  raiyat  who  holds  land  in  excess  of  the  qnantilj 
incladed  in  his  mokurari  potta  has  been  treated  as  a  trespasser,  and  it  has  been  held 
that  he  cannot  be  saed  for  enhancement  in  respect  of  it — Boihun  Bibi  t.  Bisionafh 
Sirear  andothen,  6  W.  R.,  (Act  X)  57  ;  so  the  rent  of  a  tenure  protected  from  enhance 
ment  under  the  provisions  of  section  4,  Act  X  of  1859,  cannot  be  increased  on  the 
ground  of  excess  land — Mr.  Bichard  Decourcy  v.  Meghnath  Jha  and  others,  15  W. 
R.,  157,;?tfrD.Mitter,  J.  In  the  case  of  Prankishen  Bagchee  v.  Monomohini  Dasi,  17 
W.  R.,  83,  Couch,  C.J.,  observes:  "  We  think  that  the  judgment  of  the  Privj 
Council  which  has  been  followed  bj  the  late  Chief  Justice  (Sir  Barnes  Peaoock)  in  the 
case  reported  in  6  Weekly  Reporter  (Act  X),  p.  57,  is  to  be  reconciled  with  the 
provisions  of  section  17,  J^ct  X  of  1859,  clause  (b)  hj  considering  that  the  clause  is 
applicable  to  cases  where  the  land  was  undoubtedly  included  in  the  original  tenure, 
but  upon  a  fresh  measurement  it  has  been  found  that  there  was  some  mistake  ini 
the  former  measurement,  and  that  a  greater  amount  of  rent  ought  to  be  paid 
in  respect  not  of  any  fresh  land,  but  in  respect  of  land  which  was  included  in 
the  original  tenure.  •  •  •  The  Judicial  Committee  of  the  Privy  Council  saj 
(in  Bajah  Sutta  Surun  Ohoeal  v.  Moheeh  Chunder  Mitter  and  Tarini  Chur^ 
Ghose,  12  Moore's  Indian  Appeals,  p.  274  ;  11  W.  R.,  P.Cf.,  p.  11)—*  a  suit  for 
enhancement  implies  such  a  privity  of  title  or  tenure  existing  between  the  parties  that 
a  daim  for  some  rent  is  legaUy  inferable  from  it,  and  there  is  here  proof  that  that 
relation  is  denied  to  have  existed  in  respect  of  these  two  parcels  of  land.  As  to 
the  latter  portion,  wl^re  the  respondent's  title  is  denied,  and  the  claim  of  another 
zemindar  set  up,  t}ie  proper  remedy  seems  to  be  by  a  suit  in  tlie  nature  of  an 
ejectment.'  Heretoit  was  denied  that  in  respect  of  this  land,  the  relation  had 
existed.  •  •  •Sir  Barnes  Peacock  says,  in  the  case  in  6  Weekly  Reporteic 
(Act  X),  p.  157,  that  if  the  party  has  not  been  paying  anything  for  the  excess,  he 
may  be  a  trespasser  as  to  the  excess,  but  he  is  not  a  tenant  liable  to  assessment. 
This  case  before  Sir  Barnes  Peacock  is  more  strictly  applicable  to  the  present  case  than 
the  judgment  in  the  Privy  Council." — Vide  also  Binode  Bihari  Roy  v.  Mr,  C.  B. 
MoMteyk,  15  W.  R.,  493. 4n  other  decisions  it  has  been  held  that  when  a  tenant  hxAis 
excess  lands  for  which  no  rent  has  hitherto  been  paid,  the  zemindar  may  treat  him 
either  as  a  trespasser  or  as  atei^ant — Mr.  M.  A.  David  v.  Bamdhun  ChaHerfi  attfi 
otherSy  6  W.  R.  (Act  X)  97  ;  Bajmokun  Mitter  and  otkere  v.  Gooro  Chum 
Aich,  6  W.  K.  (Act  X)  106  ;  Sheik  Ahmed  Eoeein  v.  Muesi.  Bandee  and  others^ 

15  W.  R,9l  ;  Binode  Beharee  Boyy.  Mr.  C.  B.  Maeeeyk,  15  W.  H.,  498. 
In  the  latest  of  the  decisions  on  this  point,  e.g.,  Gooroo  Dae  Boy  r.  letur 
Chunder  Bote,  22  W.  R.,  246,  Mr.  Justice  Markby.  distinguished  the  oases 
reported  in  the  6th  Weekly  Reporter,  p.  57,  and  17th  Weekly  Reporter, 
p.  33,  and  observed  :  ^^We  think  the  true  presumption  as  to  encroachments 
made  by  a  tenant  during  his  tenancy  upon  the  adjoining  lands  of  his 
landlord  is   that  the  lands^  so  encroached  upon  are  added  to  the  tenuife,  and  form 

.part  thereof  for  the  benefit  of  the  tenant  so  long  as  the  original  holding  contintifis^ 
and    afterwards*  for  the  benefit  of    his    landlord,  unless  it  clearly  appeared;  by 
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sojue^w^  done  at  the  thna  that  tlie  tenant  made  the  eircroachment  for  his  own 
benefit.  Thift  is  the  clear  rule  of  English  law,  and  it  is  a  rule  which  is  sflpported 
by  reason  and  principle^  In  India,  where  there  is  a  great  deal  of  waste  land, 
and  where  quantities  and  boundaries  are  veiy  often  ill-defined,  there  are  very 
strong  reasons  for  the  application  of  such  a  rule.  And  the  pi;jnciple  upon 
irhidb  the  role  is  founded  is  one  of  general  application,  namely,  that  if  an 
apt  is  capable  of  being  treated  as  either  rightful  or  wrongful,  it  shall  be  treated 
as  rightful.  Now  in  the  case  put  the  ac(  of  the  tenant  in  taking  possession 
<^  more  land  than  was  let  to  him,  though  it  possibly  may  hare  been  a  trespass 
and  wrongful,  m«j  in  most  cases  equally  well  have  been  done  with  the  assent, 
express  or  implied,  of  the  landlord,  and  so  have  been  rightful,  and  in  the  absence 
of  any  proof  to  the  contrary  it  is  treated  as  the  latter.  We  know  of  no  case  in 
which  the  principle  has  been  expressly  recognized  by  judicial  decision  in  India, 
hut  it  is  in  acoordanoe  with  the  principle  laid  down  by  section  4  of  Regulation  XI 
of  1825  as  to.  the  increase  of  land  by  alluvion.  In  practice  also  encroachments 
made  by  the  tenant  are  not  considered  as  held  by  him  absolutely  for  his  own 
benefit  against  his  landlord.  If  it  were  so,  the  tenant  would  in  twelve  years 
necessarily  gain  an  absolute  title  nnder  the  statute  of  limitations  ;  but  we  do 
not  know  of  any  case  in  which  a  title  has  been  thus  established." 

Where  land  accretes  to  an  nnder-tenure,  the  right  of  occupancy  in  the  land 
passes  to  the  owner  of    the  under-tenure,  and  not  to  the 
J^  w!f^  ^^  ««t»w    aemindar.    The  general  law  upon  the  subject  is  contained 
mmtMiftngs.  .^  ^j^^^   ^^   section   4,   Regulation  XI,  1825,  which  is  as 

follows  :  "  When  land  may  be  gained  by  gradual  accession,  whether  from  the  recess 
of  •  river  or  of  the  sea,  it  shall  be  considered  an  increment  to  the  tenure  of  the 
Mson  to  whose  land  or  estate  it  is  thus  annexed,  whether  such  land  be  held 
immediately  from  Government  by  a  zemindar,  or  as  a  subordinate  tenure  by  any 
description  of  under-tenant  whatever  :  provided  that  the  increment  of  land  thus 
obtained  shall  not  entitle  the  person  in  possession  of  the  estate  or  tenure  to 
which  the  land  may  be  annexed,  to  a  right  of  property  or  permanent 
interest  therein  beyond  that  possessed  by  him  in  the  estate  or  tenure  to 
which  the  land  may  be  annexed  ;  and  shall  nat  in  any  case  be  understood 
to  exempt  the  holder  of  it  from  the  payment  to  Government  of  any  assessment 
for  the  public  revenue  to  which  it  may  be  liable  under  the  provisions  of  Regulation 
II,  1819,  or  of  any  other  Regulation  in  force.  Nor,  tf  annexed  to  a  subordinate 
immure  held  under  a  superior  landholder,  shall  the  under-tenant,  whether  a  khud' 
kaskt  raiyat  holding  a  mourasi  Utemrari  tenure  at  a  fixed  rate  of  rent  per  bigha,  or  any 
other  description  of  under-tenant,  Hahle  by  hi$  engagements^  or  b^  established  usage^ 
to  an  increase  of  rent  for  the  land  annexed  to  his  tenure  by  alluvion,  be  considered 
exempt  from  the  payment  of  any  increase  of  rent  to  which  he  may  be  jointly  liable,** 
The  accretion  will  then  belong  to  the  holder  of  the  jote  to  Mose  tenure  it  has  become 
attached— J«yy»/  Chunder  Dutt  v.  Panioty,  6  W.  R.,  (Act  X),  48  ;  AtUmooUa  v. 
Hheik  Saheboollah,  15  W.  R.,  149.  And  the  jotedar  is  entitled  to  hold  the  accre- 
tion on  the  same  principle  and  under  the  same  legal  conditions  as  he  holds  the  parent 
esttAo^Gobindamani  Debia  ▼.  Dina  Bandhu  Skaha,  15  W.  R.,  87  ;  Golam  Alt 
Choufdhry  v.  Eali  Krishna  Thakoor,  8  C.  L.  R.,  517,  per  Field,  J.  The  words 
^•justly  liable"  in  section  4,  cL  (l);of  Regulation  XI  of  1825  indicate  an  intention  on  the 
part  of  the  Legislature  that  the  rent  payable  for  an  alluvial  increment  shall  be 
settled  with  reference  to  the  circumstances  of  each  particular  case,  regard  being  had 
to  the  agreement  between  the  parties  in  respect  of  the  origij^al  tenure,  where  there  is 
such  an  agreement,  and  where  there  is  no  such  agreement,  to  any  usage  proved 
to  be  applicable  to  such  tenure.  When,  therefore,  %  zemindar  desires  to  assess 
^  ac<3retion,.  he  must  show  that  he  is  entitled  to  do  so  either  by  law,  custom  or. 
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apecial  agreemeuty-  and  t^screted  lands,  when  liable  ;to  enli^DGiBineiit  at  the 
ordinary  neighbouring  rates,  are  entitled  to  a  deduction  of  10  per  cent.,  fof 
collection  charges  and  10  per  cent,  for  talukdari  profits— /a^^i*^  Chunder  i>tUi  v, 
Tamoty,  6  W.  R.,  (Act  X),  48  ;  Bahoo  Qopal  Lai  ^hahur  t.  Kumar  Ali^ 
6  W.  K.  (Act  X),  85  ;  Juggut  Chunder  Duti  v.  Fanioty,  8  W.  R..  427  y 
(in  review),  9  W.  R.,  379.  And  even  a  f^nanf-ftf-wni  jg  entitled  to  occupy;! 
an  accretion  so  long  as  he  retains  possession  of  hii  original  holdinp— ^^ggouifc 
Ti^iiaI^tiigTnSw§B^^  75^;  16   W.  TTT^fSTlt  wQl  be 

observed  that  clause  1,  section  4,  of  the  Regulation  XI  of  1825,  refers  only  toj 
under-tenants  intermediate  between  the  zemindar  and  the  raiyat^  and  khudkasfii 
or  other  raiyats  who  possess  some  permanent  interest  in  the  land,  and  not  to; 
tenant  from  year  to  year — Zaheeruddin  Paikar  v.  Campbell,  4  W.  R.,  57.  Thc^ 
'' '  party  to  whose  lands  new  formations  gradually  accrete  is  entitled  to  them,  though 
he  may  not  have  lost  any  lands,  and  though  the  accretion  may  have  been  caused 
by  the  washincr  away  of  the  lands  of  another  person — AdQomeah  v.  Shihoa^ 
Sundarif2  W.  R.,  295.  As  long  as  any  portion  of  the  estate  is  in  existence 
the  zemindar  is  entitled  to  claim  the  land  accreting  to  it  as  forming  by  law  part  o^ 
that  estate— P/ioc^Mn  Mohan  Sircar  v.  Watson  !(  Co,,  Sp.  W.  R.,  64.  A  zemindar 
cannot  claim  lands  as  an  accretion  to  his  estate,  when  such  lands  are  capable  of 
being  identified  as  a  re-formation  of  land  belonging  to  another  owner  upon  their  originat 
site — Lopez  v.  Madan  Mohan  Thakur,  14  W.  B.  P.  C,  11  ;  Hurthahad  King  r. 
Syud  Looffali  Khan,  23  W.  R.,  P.  C,  8 ;  Ramnath  Thahur  v.  Chundemarain 
Chowdry,  1  Hay,  284  ;  Mussi.  Imam  Bandi  v.  Wajid  Ali  Khan,  7  W.  R.,  P.  C  ,, 
67 ;  Nugendrachunder  Ghoie  ▼.  Mahomed  Eiof,  18  W.  R.,  P.C.^  113  ;  Budan- 
Chunder  Shaha  v.  Bipin  Behari  Roy,  23  W.  R.,  110. 

Where  land  has  been  added  to  the  jote  of  a  tenant  by  gradual  accretion,  thef 
landlord  is  entitled  to  an  increased  rent  on  account  of  such  accretions,  on  the 
conditions  laid  down  in  Regulation  XI  of  1825,  section  4,  clause  (1)  — Shoroshufti 
Dassee  v.  Farhutty  Daisee,  6  C.  L.  R.,  862  ;  see  also  Gopi  Mohun  Atozoomdof^ 
y.  Hills,  5  C.  L.  R.,  38.  A  suit  for  enhanced  rent  for  increase  of  the  area  of  at 
jote  after  accretion  must  be  after  service  of  notice — Hara  Sundon' DaH  y.  Gopi 
Sundari  Daei,  10  C.  L.  R  ,  559  ;  Brqjendra  Kumar  Bhumik  t,  Upendra  Narain  Sing; 
I.h.R,SCel.,70Q,RamNidUManjiY.  Parhati  Daei,  I.  L.  R.,  5  Cal.,  823{ 
Where  the  plaintiff  held  a  jote  under  the  defendants  and  their  co-sharers,  and  a 
partition  of  the  estate  was  effected  in  1877,  and  to  the  defendant  was  allottee! 
only  15  cottahs  out  of  the  plaintiff's  jote  the  defendants  notwithstanding 
recovered  by  decree  in  May  1881  rent  for  a  larger  quantity  than  what  the  plaintiff 
held  under  him  ;  and  the  plaintiff  therefore  sued  for  reduction  or  rather  for  apportion-* 
ment  of  the  rent  due  to  the  defendant  in  September  1881 ;  held  that  the  suit^ 
was  not  barred  by  reason  of  its  having  been  brought  beyond  a  year  from  the  date  of 
partition,  and  that  the  jroper  period  for  bringing  such  a  suit  was  six  years—; 
Durya  Protad  v.  Ghosifa  Goria,  I.  L.  R.,  11  Cal.,  284. 

It  very  frequently  happens   that  a  lease  which  conveys  a  certain  number  of 
bighas  wfth  certain  defined    boundaries,  contains  in  reality 

•^2*^*    ^^h  defined    a  greater  quantity  of  land   than    is  Specified  ;    and    the 

iboundariei.  question  whether  th;s  excess  land  is  liable'  to  assessment 

furnishes  a  constant  cause  of  litigation.    It  seems,  however,  to  be  tolerably  settled 

by  a  number  of  recent  decisions  that,  where  the  boundaries  are  given,  Uie  lease 

covers    all    the    land    included    within  those  boundaries. 

Include  all  land  with"    whether  in  excess   of  the  quantity  specified  or    not.      In 
hi  those  boundaries,  ^^  ^g^  ^j^^  l^^g^  jg  ^^j.  ^  |j^  construed   as   a   lease  of  so 

many  bighas  and  no  morej  but  as  a  lease  of  certain  lands,  the  number  of  bighaa- 
being  added  more  by  way*  of  description  than  of  limitation  ;  see  Janaki  Bullun 
Vhakvavarti  v.  Hhhinehundra  Boy   Chowdry^  2  W.  R.,  (Act  X),  83 ;  2  Board  a 
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Bep.,.865  ;  Eimonf  y.  Oour  Sttntfar  Chowdrp,  lb.,  181  ;  Romnarain  NfndeeYi 
TaUok  Chunder  BitvaSj  Id.,  19  ;  Chandra  Kanta  Mukf^i  v.  Dhan  Sing  Boy,  X 
Board's  Rep.,  174  ;  Modie  Huddm  Jorwardar  v.  Sande»,  12  W  R.,  439  :  see  also 
Herriek  v.  Siahy,  h.  R.,  1  P.  C  ,  4»6,  452. 

Where  however  a  lease  iherely  conveyed  so  many  bighas  of  land  without  specifica- 
But  wher§  lanndariet  ^^^  ^^  boundaries,  the  tenant  would,  under  ordinary  circum-^ 
are  not  tpeoijied,  the  Stances,  be  bound  to  pay  rent  for  any  excess  land  he  might 
i^iyat  mnat  pay  for  all  hold — Bipradas  De  V.  Mw»t.  Saktrmani  Dasi,  W,  R.,  (Act 
sxoeu  land  he  holds.  ^  X),  1864,  88  ;  2  Board's  Rep.,  57.  But  a  tenant  who  had 
held  land,  though  in  excess  of  his  lease,  at  an  unvaried  rent  from  the  time  of  the 
Permanent  Settlement,  would  be  protected  from  enhancement.  A  certain  ghatwal 
in  Beerbhoom  was  stated,  in  certain  isunmavUi  papers  prepared  by  the  police  in 
1811,  to  hold  a  hundred  bighas  of  ghatwali  land  ;  but  upon  measurement  it  was  found 
that  the  land  actually  held  was  very  much  in  excess  of  hundred  bighas,  and  the  zemin-: 
dar  sued  to  assess  the  excess.  But  the  Court  dismissed  the  case  on  the  ground  that 
the  tenure  had  been  held  at  a  fixed  rent  from  the  time  of  the  Permanent  Settlement^ 
observing  that  ^'  if  the  payment  of  the  quit-rent  to  the  zemindar  is  considered  as 
creating  the  relation  of  landlord  and  tenant,  then  the  land  has  been  held  at  a  fixed 
His  of  rent,  Which  has  not  been  changed  from  the  time  of  the  Permanent  Settlement, 
and  therefore  either  as  a  raiyat  under  section  8,  or  as  a  person  possessing  a  per-^ 
manent  transferable  interest  intermediate  between  the  proprietor  of  the  estate 
and  the  raiyat  under  section  15,  Act  X  of  1859,  these  defendants  are  entitled  to 
eontinue  to  hold  at  the  same  rents,  and  the  plaintiff  as  patnidar  has  no  right  to 
any  fresh  assessment** — Farquhar$an  r.  DwaHeanath  8ingy  14  Moo,  LA.^259f 
8  B.  L.  R.,  504. 

Proviso  eJawe  (a)  (1). — Unten  it  i»  proved,  fie* — ^If  there  has  been  a  dOuvion, 
and  the  tenant  is  paying  on  for  the  portion  washed  away,  the  re-formation  of  thatv 
portion  will  not  make  him  subject  to  enhancement.  If,  however^  after  the  diluvion, 
he  has  obtained  a  reduction  of  the  rent,  a  re-formatioh  will  again  subject  him  to* 
enhancement*— Compare  Hem  Nath  DutiY*  Aahgur  Sirdar,  I.  L«  R,  4  Cal.,  894» 

Clatae  (h)  (1). — ^A  raiyat  whose  land  has  diluviated  has  three  courses  open  to 
hinu  He  may  either  sue  under  this  section  for  reduction  of  rent,  or  he  may  wait 
until  sued  by  his  landlord,  and  plead  that  he  is  entitled  to  a  certain  reduction  oa 
account  of  the  diluviated  land — AfiurooddenY.  Muttt.  Shorooehee  Bala  Dehi,  Mafsh.,. 
558  ;  or  he  may  complain  of  an  excessive  demand  of  rent,  and  sue  for  a  refund  of  the 
sum  which  has  been  exacted  from  him.  When  a  raiyat  had  been  compelled  to  pay 
an  excess  rent  for  1265  of  Rs.  99,  for  1266  of  Rs.  199,  for  1267  of  Rs.  195,  for 
1268  of  Rs.  1,126,  in  all  Rs.  1,  617,  and  sued  the  zemindar  to  recover  the  excess^ 
it  was  hold  that  the  suit  was  not  barred  by  limitation  under  section  80,  Act  X  of  1859. 
"  No  doubt,"  observed  the  Court,  "  when  a  diluvion  took  ptace,  the  plaintiff  had  a 
right  of  suit  to  obtain  an  abatement  of  his  junmia  if  the  zemindar  had  refused  to 
grant  such  abatement.  But  he  was  not  bound  to  su^  for  that  purpose.  He  was  not 
actually  injured  until  compelled  to  pay  the  rent  named  in  the  potta,  without  the 
allowance  of  the  abatement  he  claimed.  Upon  that  payment  having  been  extorted 
from  him,  he  had  a  new  right  of  action  ;  and  as  the  suit  would  appear  to  have  been 
brought  within  one  year  from  that  date,  we  think  it  was  in  time" — Barry  v. 
Ahdool  il/t,Sp.  W.  R.,  64  ;  2  Board's  Rep.,  85  ;  Raja  Nilmoni  Sing  r.  Annoda 
proead  Mookerji,  1  B.  L.  R.,  F.  B.,  97  ;  10  W.  R.,  F.  B.,  4U 

A  plaintiff  who  has  sued  for  and  obtained  a  decres  for  an  abatement  of  rent 
payable  in  respect  of  a  patni  held*  by  him,  may  afterwards  sue  for  a  refund  of  the 
rent  paid  by  him  before  instituting  the  suit  for  abatemeDt^  in  excess  of  the  amount 
jiistlj  payablci  notwithstanding  that  he  might,  if   he  had  chosen,  have  included ' 
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tlife  chiui  in  his  sttit  for  Bbntement  of  rent — Okkoy  Kwmar  Oltttttapaihya  Md 
others  v.  Mahtap  Chunder  Bahadur,  I.  L.  R.,  5  CaL,  24.  Where,  howerer,  n 
Tftiyat  iDstead  of  suing  for  ahatement  waits  •  until  an  action  for  arrears  of 
rent  has  been  brought  against  him  by  his  landlord,  and  tlien  claims  a  deduction 
on  the  ground  of  dilUTion,  the  whole  onus  lies  upon  him  of  proving  the  extent 
of  the  deduction  to  which  he  is  entitled,  and  of  showing  precisely  what  lands 
ha\re  disappeared.  The  zemindar  in  proving  that  full  rent  has  always  been  paid 
has  proved  a  sufficient  primd  facts  case,  which  it  is  for  the  tenant  to  rebut — Savi 
▼.  ObhtHf  Nath  Bote,  2  W  R.  (Act  X),  28.  A  tenant  is,  however  entitled  to  abate- 
ment when  the  area  of  his  holding  has  been  reduced,  not  only  by  diluvion,  bat,  by 
Other  causes  also.  Thus  when  a  portion  of  a  raiyat's  land  has  been  taken  up  by  Go- 
yemmens  for  a  road,  it  was  held  that  he  was  entitled  to  a  deduotion  of  rent  from  the 
yemindar  for  the  land  taken  from  him — Dm  Doyal  Lai  v  MusMt  Thahroo  Koonwar^ 
6  W.  R.  (Act  X>Y  24  ;  Uaharqjah  Dheraj  Mahtah  Chand  Bahadwr  v.  Chiira  Kumari 
Bibij  16  W.  R,,  201.  For  remission  on  account  of  diluvion  or  washing  away,  see 
Kriita  Sumdur  Santfal  v.  Chunder  Naih  Roy,  15  W.  R.,  230  ;  Jfiuruddin  v.  JUu»Mi. 
Shooroihi  Bala  D^ia,  2  Hay,  664 ;  or  on  account  of  land  taken  by  Government  for 
Railway  purposes,  see  Mohe»h  Chunder  D^it  v.  Ounga  Moni  Dati,  2  Hay,  495  ; 
Qordon  Stuart  4t  Co.  v.  Maharajah  Mahtab  Chand,  id.,  565  \  Prosunno  Mayi  Dasi 
V.  Sundar  KumaH  Debia,  2  W.  R.  (Act  X),  80  ;  i£akarajah  Mahtah  Chand  y. 
Chiiru  Kuviari  Bihi,  16  W.  R.,  201 ;  or  in  respect  of  land  taken  by  Government  for 
the  purposes  of  a  road— Z>tf0n  Djfol  Lai  v.  Mueet.  Thakroo  Eoonwar,  6  W.  R  (Act 
X),  24 ;  or  in  respect  of  lands  resumed  as  chakran  by  Government — Euro  Kiihem 
Bmterji  v.  Jou  KUhen  Mukerji,  1  W.  R  ,  299. 

In  another  case,  where  a  tenant,  after  obtaining  a  lease  for  a  certain  quantity 
X     ^^  '****^»  ^*®  evicted  from  a  portion  of  it,  owing  to  the  defec- 

M^'Tk^^'itl^.  ^^^®  *»*^^«  ^^  ^^«  ^^^^"^^  ^^  ^«»  ^^^^  ^^'^  ^«  ^'^  entitled  to  an 
*  abatement  of  rent.  "  When  a  landlord,*'  observed  the  Court, 
^'  leases  any  'portion  of  land  without  any  further  stipulation  with  regard  to  the  title, 
he  does  thereby  impliedly  undertake  that  he  has  sufficient  title  to  support  the 
lease,  and  he  guarantees  the  tenant  quiet  possession  and  enjoyment.  This  is  the  result 
of  the  law  of  England,  and  we  believe  that  it  has  always  been  held  to  be  the  same 
here"— Bf^o  Nath  Pal  Chowdr^r.  Beera  Lai  Pal,  1  B  L.  R.,  A.  C,  87  ;  10  W.  R., 

120.  When  once  it  is  determmed  that  a  tenant  is  entitled  to  an  abatement  of  rent, 
ih  consequence  of  the  subject  of  the  demise  having  been  diminished,  the  only  thin^ 
that  requires  to  be  settled  is,  what  was  the  portion  of  the  original  rent  which  was  re- 
ferable to  the  portion  of  the  tenure  whicn  has  disappeared.  If  there  is  nothing  in 
the  potta  to  show  that  the  rent  was  apportioned  in  parcels  to  the  different  parts  of 
the  whole  land,  the  only  way  to  arrive  at  a  concltision  as  to  how  much  of  the  whole 
rent  is  fairly  attributable  to  this  particular  portion  is  to  deal  with  it  as  a  matter  of 
proportion,  i.e.,  such  a  sum  ought  to  be  deducted  from  the  whole  rent  as  would 
bear  to  that  whole  fent  the  same  proportion  as  the  annual  value  of  the  portion  of  the 
land  that  has  disappeared  bears  to  the  annual  value  of  the  land  originally  leased — Id,,, 

121.  The  right  of  a  landlord  to  receive  rent  from  a  tenant  depends  upon  his 
securing  to  the  latter  quiet  possession  of  the  property  leased — Krieto  Sunder  Sanydl 
V.  Chunder  Nath  Roy,  15  W.  R.,  230.  If  the  tenant  be  evicted  from  land  demised, 
or  they  be  recovered  by  a  title  paramount,  the  lessee  is  discharged  from  the  payment 
of  the  rent  from  the  time  of  such  eviction,  and  if  he  is  evicted  from  part,  the  lent  is 
to  be  diminished  in  proportion  to  the  land  from  which  he  is  evicted — Oopanund  Jha 
r.  Lalla  Oohind  Pershad,*12  W.  R.,  109. 

The  plaintifF  obtained  a  patnt  lease  of  certain  villages  from  the  defendant  in  1861 
at  an  annual  rent,  and  in*  1865  was  evicted  from  a  portion  of  the  property.  She 
look  xu)  steps  t«  obtain  an  abatement ;  .but  inasmuch  as  she  did  not  pay  any.  rent,  for 

I 
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the  year  1871>  ihd  detendaiit '  brotiffbt'a  suit  ajBraiiiM  her  for  thte  rent  of  tiiftt  yirttf^ 
The  plaintiff  BQt  «p  the  defenee  that  she  was  entitled  to  an  abatement  of  )l8.  155 
from  her  rent;  the  Re.  155  representing  the  anntud  Talne  of  the  property  which, 
ahe  had  lost  in  conseqaence  of  the  eyictioo.  .  In  that  suit  it  was  decided  that  the 
amount  of  abatement  she  was  entitled  to  was  Ks.  42.  Ko  appeal  yfAS  made  against, 
that  decision.  In  a  sait  brought  by  the  plaintiff  for  the  purpose  of  obtaining  a 
permanent  abatement  of  her  rent,  she  daimed  the  precise  measure  of  abatement, 
r»>.,  Rs,  155,  which  she  had  claimed  in  the  rent  brought  against  her  by  the 
defendant.  Held  that  the  question  was  ret  judicata,  it  having  been  raised  and  decided 
in  the  former  suit— iiToie  Doorga  Voisee  and  another  y.  Foyzhua  Ghowdryi  I.  L.  R^. 
ICal.,  202, 

la  Jfmrooddeem  y.  Muni.  Shoroihi  Bala  Dehia,  Marsh.^    558,  a  talukdar 
claimed  an  abatement  of    rent    on    the    ground    that    a- 
JhmUwtaUqf  rent  mud    portion  of  his  taluk  had   been   washed   away   by  a  river  f 
^tJU  Uind'^mua^ii    and  the  question  arose  whether  he  was  entitled   to  claim 
the  act  qf  God.  *  diminution  of  rent  on   this  account.    The  Court  held 

that  he  was  so  entitled,  unlett  there  wot  an  ewprt»9  9tu 
pulation  thai  he  should  pay,  whether  the  land  wa»  washed  away  or  not*  '*If  a 
man/'  observed  the  Chief  Justice,  '*  stipulates  to  pay  rent,  it  is  clear  he  engages  to 
pay  it  as  a  compensation  for  the  use  of  the  land  rented,  and  independently  of  8eoti<^a 
18,  Act  X  of  1859.  We  are  of  opinion  that,  according  to  the  ordinary  rules  of  law 
if  a  talukdar  agrees  to  pay  a  certain  amount  of  rent,  the* tenant  is  exempt  from 
the  payment  of  the  whole  rent  if  the  whole  of  the  land  be  washed  away.  According 
to  English  law  a  tenant  is  entitled  to  abatement  in  proportion  to  the  quantity 
of  land  washed  away,  and  he  is  entitled  to  that  abatement  in  suit  brought  by  the 
landlord  for  arrears  of  rent.*'  This  question  was  further  discussed  in  a  subsequent  case, 
in  which  the  tenant  claimed  an  abatement,  upon  the  ground  that  part  of  his  land  ha« 
been  washed  away,  and  that  a  part  of  it  had  been  covered  with  sayid.  "  We  think," 
observed  the  ChiW  Justice,  "  upon  principles  of  natural  justice  and  equity,  that,  if  a 
landlord  lets  his  land  at  a  certain  rent,  to  be  paid  during  the  period  of 
occupation,  and  the  land  is,  by  the  act  of  God,  put  in  such  a  state  that 
the  jtefl££tjcannotenio^  the  tenant  is  entitled  to  an  abatement.  The  first 
question  then  is,  Whether  there  was  any  stipulation  in  the  kabuliyat,  which 
precluded  the  tenant  from  claiming  an  abatement,  if,  by  act  of  God,  any  portion 
of  his  land  was  washed  away  ?  If  it  is  found  that,  according  to  an  express 
stipulation  in  the  kabuliyat,  the  tenant  is  not  entitled  to  any  abatement  by  reason 
of  any  part  of  the  land  being  washed  away  1:>y  the  act  of  God,  then  the  tenant  is  not 
entitled  to  abatement  during  the  term  of  that  lease.  But  it  is  said  the  lease  is  at 
an  end  ;  but  we  think  then,  when  a  tenant  holds  on  after  the  expiration  of  the 
lease,  he  does  so  on  the  terms  of  the  lease,  at  the  same  rent,  and  on  the  same 
atipdation  as  are  mentioned  in  the  lease,  until  the  paAies  come  to  a  fresh  settle- 
ment*'—iSfiUiife  JBnayet  Ulla  v.  Sheik  Xldhee  Bukeh,  Sp.  W.  R.  (Act  X),  42  ; 
2  Board's  Kep.,  62,  Qfutre. — Ram  Chum  Byeah  «T;  Mr.  Lucas  Iheodorus  Lucas^ 
1(^W/B^279. 

When  land  is  taken  for  railway  purposes  and  compensation  made,  which  is  divided 
betiroen  the  zemindar  and  those  holding  under  him,  any  deduction  of  rent  daimed 
from  the  zemindaf  must  be  reckoned  with  reference,  not  to  the  gross  amount  of 
eompensation,  but  to  the  proportion  which  pifissed  'into  his  hands — MaharafaJk- 
Makiab  Chand  r.  ChUra  Kumari  Bpn,  16  W.  R.,  201.  When  hmd  is  taken  for 
laOway  purposes  the  compensation  for  it  is  to  be  divided^  in  the  abs^ice  <^  any- 
special  agreement  among  the  several  holders  intermediate  between  the  zemindar 
and  the  raiyat,  according  to  the  following  principle!  The  value  of  the  back 
antal  of  the  land  having  been  paid  into  Court,  the  principle  is  to  ascertain  the ' 
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Tftltie  of  ^lie  iiiterest  of  each  liolder  of  a  teniiTey  arid  to  f^ire  Mm  a  sum  ^itraJ 
lent  to  tlie  parchase  money  of  such  interest — Gordon  Stuart  Sf  Co*  r.  Makart^dk 
Mahtah  Gkand  Bahadur^  2  Haj,  565. 

In  a  suit  for  rent  by  a  zemindar  against  a  patnidar,  tlie  latter  claimed 
abatement  of  the  rent  on  the  ground  that  part  of  the  land  inclnded  in  the 
patni  tenure  had  been  acquired  by  the  Government  for  public  purposes.  The 
kabuliyat  executed  by  the  patnidar  contained  a  provision  to  the  effect  that^ 
if  any  of  the  land  settled  should  be  taken  up  by  Government  for  puUic 
purposes,  the  zemindar  and  patnidar  should  divide  and  take  in  equal  shares 
t^e  compensation  money,  and  a  further  |)rovision  to  the  effect  that  .the  patnidar 
should  make  no  objection  on  the  score  of  diluvion  or  other  caude  to  pay 
Ithe  rent  fixed'  or  reserved  by  this  kabuliyat."  Held  that  the  paitniiiar  was  entitled  to 
/abatement  of  the  rent — Uma  Sankur  Sirkar  r.  Tarini  Ohunder  Sinahj  I.  L.  R.,  9 
I  Cal.,  571.  In  this  case  Field,  J.,  in  construing  the  clause  in  the  stipulation,  observed  ^ 
**  It  appears  io  me  that  the  taking  of  land  by  Government  for  a  public  purpose  is 
^  not  a  cause  of  the  same  nature  as  diluvion,  and  for  this  reason  :  When  land  is  washed!! 
away  by  action  of  the  river,  the  thing  itself  out  of  which  the  rent  issues  is  destroyed, 
certainly  for  a  time,  although  it  is  quite  possible  that  by  action  of  the  same  river, 
there  may  be  a  re-formation.  But  in  the  case  of  re-formation  the  custom  of  the  coun- 
ttj  is  that,  where  an  abatement  has  been  allowed  for  diluvion,  enhancement  is  claim-' 
able  for  alluvion.  When  land  is  taken  up  by  Government,  the  thing  itself  out  of  which 
the  rent  issues  is  not  destroyed  ;  it  continues  to  exist,  and  the  Government  pays 
what  must  be  taken  to  be  the  market  value  of  the  land  at  the  particular  time.  It^ 
therefore  appears  to  me  that  it  is  impossible  to  say  that  the  taking  of  land  by  Govern- 
ment  for  public  purposes  is  a  cause  ejutdem  generis  (of  the  same  kind)  with  diluvion.^*' 
Norris,  J.,  remarked  :  ''  In  construing  this  document  it  cannot  reasonably  be  held  that 
the  taking  of  part  of  the  land  by  the  Government  for  the  purposes  of  a  railway  is 
ejwdem  generis  with  land  abating  or  increasing  by  reason  of  diluvion  and  alluvicm, 
or  in  otner  words,  by  the  act  of  God  ;  and  I  am  strengthened  in  coming* 
to  this  conclusion  when  it  is  manifest  that  there  was  present  before  the  minds  of 
the  parties  at  the  time  of  the  patni  settlement  was  granted  by  the  plaintiff,  the* 
fact  that  the  Government  was  likely  to  take  a  portion  of  the  land  included  in  the 
settlement  for  the  purposes  of  a  railway  ;  and  if  the  parties  intended  that  there 
should  be  no  abatement  of  rent  when  Government  exercises  their  powers,  in  addi- 
tion to  making  an  express  provision  for  the  distribution  of  the  compensation  money,- 
they  would  have  further  stated  that  there  would  no  abatement  of  rent." 

An  ijaradar  took  on  lease  certain  lands,  giving  a  kabuliyat  which  contamed  the' 
following  clause  :  "  In  regard  to  the  aforesaid  rent  we  take  upon  ourselves  the  risk 
of  flood  and  drought,  of  death  and  flight,  of  alluvion  and  diluvion,  of  profit  and 
loss.  In  no  case  shall  ve  be  able  to  claim  a  reduction  in  the  rent,  nor  will  it  be 
open  to  you  to  demand  more  on  account  of  alluvion,  Ac."  During  the  lease,  part 
of  these  lands  were  taken  up  by  Government  for  the  purpose  of  a  railway,  and 
compensation  was  paid  to  the  Ibssor  therefor.  The  ijaradar  claimed  to  make  ,i^ 
deduction  from  his  rent  for  the  land  taken  away  from  him.  Held,  that  bucIi  achuiir 
did  not  come  under  the  meaning  of  the  word  *'  abatement"'  as  used  in  the  Rent  Law, 
nor  was  it  intended  by  the  parties  to  be  within  the  clause  of  the  lease,  but  the  land 
having  been  taken  from  the  whole  area  demised,  not  by  natural  causes,  but  by  vit. 
major,  the  ijaradar  was  entitled  to  a  deduction  from  the  rent  on  his  showing  that, 
there  were  tenants  of  his  on  the  land,  who,  before  the  land  was  taken  by  Government, 
paid  rent  to  him,  which*  they  had  now  ceased  to  pay —  Watson  and  Co.  v.  iVi*- 
iarini  Qupta,  I.  L.  R.,  10  Gal,  544.  *'  We  think,''  says  Mr.  Field  in  this  case, 
*^  that  is  not  properly  a  c&e  of  abatement,  as  the  term  is  ordinarily  used  in  the 
lUnt  Law*    It  is  a  caae  in  which  the  tenant  seeks  to  have  a  deduction  in  respect  ofi 
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land  taken  away  from  the  whole  area  demised,  not  by  natuntl  canses,  bat  by  vi/t 
m^jpr.  In  this  view  we  think  that  the  ijaradar  is  entitled  to  a  deduction.'* 
f'laintiffs  (patnidars)  sued  the  defendants  (durpatnidars)  for  arrears  of  rent.  The 
defendants  alleged  that  a  part  of  the  land  had  been  taken  by  the  Government 
twenty-four  years  preriously,  for  the  purposes  of  a  railway,  and  they  claimed 
an  abatement  on  that  ground  :  Beld  that  the  Limitation  Act  does  not  in  terms 
prerent  a  defendant  from  setting  up  such  a  defence  ;  but  that  the  great  delay  in 
this  caae,  combined  with  other  circumstances,  disentitled  the  defendants  to  any 
relief  in  a  Court  of  Equity — Eamnarain  Chuekerbutiy  y.  Fodlin  Bihari  Lai  Sing 
imd  othert^  2  G«  L.  B„  5« 

In  a  suit  for  arrears  of  rent  the  landlord  prored  Ajutnmabundi  signed  by  the 
defendant  admitting  the  area  of  the  lands  held  and  the  rent  payable  to  be  as 
claimed  by  the  plaintiff,  and  a  decree  was  accordingly  passed  for  the  amount  of 
arrears  claimed,  no  further  evidence  being  taken  as  to  the  extent  of  the  land. 
Sabsequently  the  tenant  filed  a  suit  against  the  landlord,  alleging  that  he  actually 
lidd  a  less  area  than  that  in  respect  of  which  he  had  been  paying  rent,  and 
claiming  the  right  to  have  the  land  re-measured,  and  to  pay  rent  in  accordance 
with  such  re-measurement.  The  question  was,  whether  the  latter  suit  was  barred 
by  res  judicata  by  the  decision  in  the  former  suit  ?  Pontifex,  J.,  observed  :  "  If  a 
measurement  had  been  ordered  in  the  former  suit,  and  if  upon  such  measurement 
it  bad  been  found  that  the  present  plaintiff  held  the  quantity  of  land  which  he 
was  alleged  to  have  held  in  the  former  suit,  that  would  have  been  a  re$  judicata 
Ymless  the  plaintiff  proved  subsequent  relinquishment  *of  part  of  the  land. 
Speaking  for  myself  I  think  it  doubtful  whether,  in  the  former  suit,  which  was 
for  arrears  of  rent,  the  present  plaintiff  as  defendant  was  entitled  to  insist  that 
a  measurement  of  land  should  be  had.  He,  it  seems  to  me,  was  bound  to  pay 
for  the  past  years  the  rent  which  he  was  accustomed  to  pay  until  he  took  proceedings 
to  get  the  rent  adjusted  according  to  the  actual  quantity  of  land  in  his  holding. 
Bat  whether  that  is  so  or  not,  we  think,  according  to  the  proper  construction 
of  section  13  of  the  new  Procedure  Code,  that  the  former  decree  cannot  be  treated 
U8  res  judicata.  Admitting,  for  the  sake  of  argument,  that  the  measurement  of 
the  land  had  been  a  matter  directly  and  substantially  in  issue  in  that  suit  under 
Explanation  II,  yet  it  cannot  be  said  that  such  matter  was  heard  and  finally  decided 
by  the  Judge  in  the  former  suit ;  and,  not  having  been  heard  and  finally  decided 
in  the  decree  in  the  former  suit,  would  not  affect  this  suit  as  res  judicata  under 
section  18."  Field,  J.,  said  :  "  The  provisions  of  section  19,  Act  VIII  of  1869 
(B.C.)  are  peculiarly  applicable  to  a  case  in  which  rent  is  paid  at  so  much 
par  bigha,  kani,  or  other  unit  of  measurement  where  rent  is  computed  and  paid 
in  tliia  manner ;  the  raiyat  is  entitled  to  have  a  measurement  at  any  time ;  and 
if  the  result  of  such  measurement  shows  that  he  holds  less  land  than  he  has 
been  pa3ring  rent  for,  he  is  entitled  to  an  order  for  abatement  which  will  have 
proepective  eSecV^^Boghunath  Mundul  v.  Jugut  Bundhu  Boae^  8  C.  L.  R.,  893. 

Poriaon  of  certain  land  held  under  a  patn^  having  been  taken  up  by  the 
GfoTernment  for  public  purposes  under  the  Land  Acquisition  Act,  the  zemindar 
declared  his  intention  of  granting  no  abatement  of  rent,  and  acting  upon  this 
declaration  the  patnidar  was  allowed  to  appropriate  the  whole  of  the  compensation. 
The  patni  was  subsequently  sold  under  Reg.  VIII  of  1819,  with  notice  of  the 
amount  of  the  original  rent,  and  the  purchaser  now  sued  for  abatement  of  that 
rent.  He  did  not  allege  that  he  had  no  notice  of  the  proceedings  under  the 
Lttid  Acquisition  Act— fTtfW,  that  the  plaintiff  must  be^presumed  to  have  had 
notice  of  these  proceedings,  and  that  it  was  therefore  incmnbent  upon  him  to  have 
made  enquiry  regarding  the  position  of  the  patni,  and  th^t  under  the  circumstances 
^  was  not  entitled  to  the  abatement  sought  for — Feargmdhun  Mukerji  v.  Audhiraj 
J/iab  Ckand,  10  C.  L.  R.,  526. 
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The  words  "  prored  by  ineasiirement'*  in  clauses  (a)  and  (ft)  seem  to  imply 
that  increase  or  reduction  of  rent  will  take  place  irrespective  of  the  causes  by 
which  the  excess^ -6r  diminution  was  caused.  Hence  the  decisions  which  laid  down, 
that-the  plea  of  the  quantity  of  land  being  less  or  greater  than  that  mentioned ' 
in  the  potta  cannot  avail  the  tenant  or  the  zemindar  if  he  had  known  the  land 
itself,  the  subject  of  the  lease,  must  be  considered  as  superseded — Tripp  r; 
Kalidas  Mukerji,  Sp.  W.  R.  (Act  X),  122.  If  a  raiyat  is  dispossessed  of  his 
land  by  a  third  party,  or  if  he  loses   it  by   his   own  default 

it^^^^^*^    ^    ^    ^^^  ^^^  *^**  ^^  ^^^  ^^^^^  ^^  ^®  entitled  to  an  abatement. 
ranger,  rpj^^  wordings  of  the  present  section   seem  to  give  an   affir*- 

mative  answer  to  this  question.  It  has,  however,  been  held  under  the  old  law  that 
he  is  not  entitled  to  abatement.  The  mere  fact  of  his  having  been  in  possession 
of  less  land  than  that  mentioned  in  his  potta  will  not  entitle  him  to  a  reducdoQ 
of  rent^Siianath  Boss  v.  Shamchand  Mitter^  17  W.  R.,  418. 

A  suit  by  a  tenant  against  his  original  lessors  for  a  declaration  that  he  is  not 
liable  to  pay  them  the  whole  rent  payable  under  his  potta  in  consequence  of  a  third 
person  having,  subsequent  to  the  grant  of  such  potta,  by  suit  established  a  right 
to  a  share  of  the  rent,  is  not  a  suit  for  abatement  under  Act  VIII  of  1869  (B.C.), 
and  therefore  not  s^ibject  to  the  rule  of  limitation  prescribed  by  section  27  of  the 
Act.  Where  mider  such  circumstances,  tBe  tenant  is  holding  more  land  than  is 
covered  by  his  potta,  it  is  not  necessary  that  his  landlord,  if  desirous  of  enhancing 
the  rent,  should  be  referred  to  a  separate  suit  for  that  purpose.  The  suit  of  the 
tenant  being  for  equitable  relief,  the  claim  of  the  landlords  mHst  be  taken  into  con^ 
sideration  in  determining  what  relief  the  plaintiff  is  entitled  to  obtain — Chand 
Moni  Dasi  v.  Lohenath  Chatterji,  6  C.  L.  R.,  494. 

A  landlord  claiming  remission  from  Government  on  account  of  damage  done  to 
his  estate  by  a  cyclone  is  not  on  that  account  bound  to  allow  a 
juttce  aneoui,  remission  to  his  under-tenants    unless  he  got  the  remission 

on  the  understanding  or  agreement  that  he  was  in  his  turn  to  grant  remis- 
sion to  his  under-tenants — Goluk  Chunder  Myti  v.  Farhuti  Churun  Da^g,  15 
W.  R.,  168.  Where  the  jumma  of  a  resumed  lakheraj  estate  had  been  reduced  by 
Government  on  the  condition  that  the  rents  of  the  raiyats  should  be  reduced  in  the 
same  proportion,  it  was  held  that  the  raiyats  were  entitled  to  the  benefit  of  the  sti- 
pulation made  by  Government  on  their  behalf  at  the  time  when  the  jumma  was 
reduced — 1  Ind.  Jur.,  7  ;  Sukhaioutalluh  v.  Puthu  Gaidar;  eanlra  Oomanunda  Boy 
V.  Sree  Katit^  Chotodry,  21  W.  R.,  108.  A  patnidar  can  sue  his  zemindar  for 
abatement  of  the  patni  rent  on  the  ground  that  the  assets  of  the  patni  fell  short  of 
the  amount  stated  in  the  lease,  although  such  a  suit  is  not  a  suit  for  abatement  of 
rent  within  the  meaning  of  Act  X  of  1859 — Rajah  Nilmony  Sing  Deo  v.  JTnnoda 
'^Per^idSl^fu&rJh  10  W.  R.,  P.  B.,  41 ;  Rajah  Nilmony  Sing  Deo  v.  Sharoda  Fertad 
Mytkerjiy  18  W.  R.,  434.»  A  suit  for  abatement  of  rent  by  a  patnidar  on  the  ground 
of  fraud  caused  by  the  concealment  from  him  of  the  existence  of  intermediata 
tenure  created  by  the  zemindar,  is  maintainable  under  the  Rent  Law,  though  not 
under  section  1^-rShokoor  Ali  v.  Urnola  Ahalyoy  8  W.  R.,  504.  A  claim 
for  rent  being  a  recurring  «ause  of  action,  a  tenant  is  entitled  to  set  up  against^ 
it.  for  any  particular  year  any  right  which  he  had  to  a  deduction  of  abatement, 
notwithstanding  that  he  has  paid  full  rent  for  several  previous  years^^ Maharajah 
Mahlah  Chand  Bahadur  Y,  Ohitra  Kumari  Bibi,  16  W.  U.,  201;  Qour  KUhore 
Chunder  v.  Bonomali  Chowdry,  22  W.  R.,  117. 

Clause  {d)  : — In  this,  the  Legislature  seems  to  have  overruled  the  decision  of 
Bahoo  Mundul  v.  Sheeh  Aimari  Bwfnonya,  21  W.  R.,  404,  where  it  was  held  that 
section  19  referred  to  an  alteration  of  area  owing  to  a  portion  of  the  land  having 
gone  away  by  diluvion  or  otherwise,  and  not  to  some  difference  in  the  length  ,of  the 
measuring  pole  iij  use  at  different  periods. 
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Fayment  of  Rent. 

^^        Iiin.  Subject  to  agreement  or  established  usage,  a  money-rent 
instoimenta  of  rent     P^y^^le  by  a  tenant  shall  be  paid  in   four  equal 
instalments   falling  due  on  the  last  day  of  each 
quarter  of  the  agricjdtural  year.     "  '• 

The  effect  of  this  section  goes  farther  than  the  Le^slature  anticipated  under 
danse  (5)  of  section  8,  ante.  In  sections  58  to  68,  both  inclusive,  rent  includes  also 
money  recoverable  under  any  enactment  for  the  time  being  in  force  as  if  it  was  rent. 
Hence  public  cesses  are  recoverable  under  this  section  in  four  equal  instalments. 

Subject  to  agreement — This  section  applies  where  instalments  are  not  fixed 
Contract  inst  hnejUs  ^^  special  agreements  ;  and  section  178  of  the  Act  does 
not  interfere  with  such  contract.  In  a  suit  on  the  part  of 
the  Rajah  of  Durbhunga  for  unpaid  instalments  of  rent  where  the  agreement 
under  which  the  defendant  held  was  that  he  should  pay  his  Government  revenue 
through  the  Rajah,  it  was  held  that  the  rule  which  prevailed  in  that  part  of  the 
country  amongst  ordinary  tenants  of  paying  rent  month  by  month  was  not  applicable 
to  defendant,  and  that  the  instalments  of  rent  and  interest  thereon  were  to  be  calcu- 
lated according  to  the  Government  rules  for  the  payment  of  revenue — Gridharee 
Singy.  The  Court  of  Wards,  10  W.  R.,  868.  In  a  «uit  for  rent  where  the 
kabuliyat  stipulated  that  payment  should  be  made  in  monthly  instalments,  the 
mere  fact  of  the  landlord  not  having  strictly  enforced  the  terms  of  the  kabuliyat 
before,  cannot  prevent  him  from  doing  so  now — Peary  Alohun  Mookerji  v, 
Brojo  Alohun  Bose  and  othert,  21  W.  R,,  86  ;  22  W.  R.,  428. 

"Agricultural  year"  is  defined  in  clause  (11)  of  section  3  of  the  Act. 
Under  the  ordinary  principles  of  contract  and  limitation,  it  would  rather  appear  that 
limitation  would  run  in  suits  for  arrears  of  rent  from  each  quarter  in  which 
instalments  are  payable.  The  claim  for  the  rent  of  the  first  quarter  of  1880  would 
be  thus  barred  in  the  second  quarter  of  1888,  because  such  instalment  would  be  an 
arrear  under  clause  (3)  of  section  54,  and  Article  110  of  Schedule  II  of  Act  XV  of 
1877  provides  that  the  period  of  limitation  (three  years)  for  arrears  of  rent  will  run 
from  the :  time  the  arrears  become  due.  but  under  Schedule  III,  Part  1,  Clause  2 
(A)  of  this  Act,  limitation  for  arrears' of  rent  will  not  run  from  each  instalment,  hjit 
from  the  last  day  of  the  year  in  which  the  arrear  fell  due. 

*^  Establielied   ueaye'^     means    the    established    usage    in    the  pergunnah, 
„^  ...  .   .  not  the  established  usage  between  the   parties— •C^y/iiniio 

JSitabluhed  uuige.         chunder  Boy  v.  Kedamath  Boy,  14  W.  R.,  99.  f  J  I.  /f  Xrt^l^ 

This  section  provides  for  instalments  of  money  rent  fenly  ;  where  grain  rent 
19  paid,  possibly  the  parties  will  follow  the  custom  of  the  place  where  the  tenure 
does  exist.  • 

"^y         LIV.  (1)  Every  tenant    shall  pay  each  instalment  of  rent 
Time  and  place  for    before    sunset   of  the  day  on  which  it    falls 

paymeut  of  rent.  due. 

(2)  The  payment  shall,  except  in  cases  where  a  tenant  is 
allowed  under  tins  Act  to  deposit  his  rent,  be  n^p-de  at  the  landlord's 
village-office,  or  At  such  other  convenient  place  as  may  be  appointed 
in  that  behalf  by  the  landlord  :    CM  ^  ^^2^  ^  32.^  ^ 
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Provided  that  the  Local  Government  may  fix)m  tune  to  time 
make  Vules,  either  generally  or  for  any  specified  local  area,  authoriz- 
ing a  tenant  to  pay  his  rent  by  postal  money -order. 

(3)  Any  instalment  or  part  of  an  instalment  of  rent  not 
duly  paid  at  or  before  the  time  when  it  falls  due  shall  be  deemed 
an  arrear. 

Aocording  io  Englisli  law  rent  ia  not  due  till  midniglit  of  the  day  q>ecified 
in  the  lease  for  payment,  bat  where  it  is  necessary  to  demand  or  tender  rent  ii| 
order  to  eject  or  prevent  a  forfeiture,  such  demand  or  tender  most  be  before 
sunset. 

The  following  sections  of  the  Contract  Act  (Act  IX  of  1872)  might  be  read 
with  advantage  with  this  section  : — 

*^  46*    Where,  by  contract  a  promisor  is  to  perform  his  promise  without  appUea- 

The  mode  of  vavment      *^^^  ^^  ^^^  promisee  and  no  time  for  performance  is  specified, 

'^'       '    the  engagement  must  be  performed  within  a  reasonable  time. 

Eaplanaiion* — The  question  ^  what  is  a  reasonable  time'  is,  in  each  particular 
case,  a  question  of  fact. 

^  47.  When  a  promise  is  to  be  performed  om  a  certain  day,  and  the  promisor 
lias  undertaken  to  perform  it  without  application  by  the  promisee,  the  promisor  maj 
perform  it  at  any  time  daring  the  usual  hours  of  business  on  such  day  and 
at  the  place  at  which  the^promise  ought  to  be  performed. 

^  48.  When  a  promise  is  to  be  performed  on  a  certain  day,  and  the  promisor 
has  not  undertaken  to  perform  it  without  application  by  the  promisee,  it  is  the 
duty  of  the  promisee  to  apply  for  performance  at  a  proper  place  and  within  th^ 
usual  hours  of  business. 

JBaplanMiion.'^The  question  '  what  is  a  proper  time  and  place,^  is  in  each  particu- 
lar case  a  question  of  fact. 

**  49.  When  a  promise  is  to  be  performed  without  application  by  the  promisee, 
and  no  place  is  fixed  for  the  performance  of  it,  it  is  the  duty  of  the  promisor  to  apply 
to  the  promisee  to  appoint  a  reasonable  place  for  the  performance  of  the  promise, 
and  to  perform  it  at  such  place. 

^<  50.  The  performance  of  any  promise  may  be  made  in  any  manner,  or  at  any 
time  which  the  promisee  prescribes  or  sanctions. 

Illusirationt. 

"  (a).  B  owes  A  Rs.  2,000,  A  desires  B  to  pay  the  amount  to  A's  account 
with  C  a  banker.  B,  who  also  banks  with  C,  orders  the  amount  to  be  transferred  from 
his  account  to  A's  credit,  and  this  is  done  by  C.  Afterwards,  and  before  A  knew 
of  the  transfer,  C  fails.     There  has  been  a  good  payment  by  B. 

"  (h.)  A  and  B  are  mutually  indebted.  A  and  B  settle  an  account  by  setting  off 
one  item  against  another,  and  B^ays  A  the  balance  found  to  be  due  from  him  upon 
such  settlement.  This  amounts  to  a  payment  by  A  and  B  respectively  of  the  sums 
which  they  owed  to  each  other. 

^<  (c,)  A  owes  B  Rs.  2,000.  B  accepts  some  of  A's  goods  in  reduction  of  the 
debt.    The  delivery  of  the  goods  operate  as  a  part  payment. 

<<  (d,)  A  desires  B,  who  owes  him  Rs.  100,  to  send  him  a  note  for  Qs.  100  by 
post.  The  debt  is  discharged  as  soon  as  B  puts  into  the  post  a  letter  containing  ihj^ 
note  duly  addressed  to  A.* 

[These  illustrations  indicate  four  different  ways  in  which  a  debt  may  be  paid, 
if  the  credit<]r  do  please.    Aifbther  comm^h  mode  of  payment  is  when  the  creditor 
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desiree  the  debtor  to  pay  the  money  to  some  third  person  :  another,  When  the  debtor 
Agrees  to  give  a  promissory  note  or  to  accept  a  biU  for  the  amoont,  and  a«foiirth  by 
xuoney  order  as  in  proTiso  to  clause  (2)  of  this  section.  Illustration  (a)  is  an  instance 
of  payment  to  an  agent ;  but  payment  to  an  agent,  who  is,  to  the  payer's  knowledge, 
not  authorised  to  reoei?e  it,  is  not  equivalent  to  payment  to  the  principal — ^mehenxiej 
LfM  ▼.  Skik  Ckmnder  8eal^  12  B.  L.  B.,  860.  As  to  illustration  (h)j  set  off  can, 
of  course,  be  pleaded  in  an  action  for  the  debt  without  showing  any  consent  on 
the  part  of  the  plaintiff.    See  Oivil  Procedure  Code,  section  III]. 

The  eemmon  law  distinguishes  between  cases  where  the  thing  is  to  be  done 
_     ^       ^  anywhere,   and  those  where  it  is  to  be  done  at  a  particular 

ihettme^  payment,     ^j^^      j^  ^^   ^^^^^^  ^^  ^  ^^^^^  at  a  contenient  time 

■before  midnight  is  sufficient  ;  in  the  latter  it  must  b»  before  sunset,  because  it 
is  thedu^yof  the  jromisee  to  attend— CpJt8"ow  Littlei&n,  202a  ;  Startup  VTlfae^ 
DonalJ^H  Manning  and  QrangeiPs  Keports,  C  P.,  698.  Under  section  i7  of  the 
Contract  Act,  the  tender  must,  under  any  circumstances,  be  during  the  usual 
business  hours.  This  section,  howerer,  provides  that  the  tender  must  be  made 
before  sunset,  and  read  with  section  47   of  the  contract,  it  would  mean  that  the 

''The  place  where  tbe  promise  ought  to  be  performed  "  is  fixed  by  clause  (2) 
The  pUee  of  payment  *^  ^  *^*  landlori's  yiUage^lOfiee,  or  at  such  other  oon^ 
•'l^y  •  venient  place  as  the  landlord  may  appoint.  The  word 
''  convenient*^  implies  that  it  does  not  lie  entirely  within  tbe  power  of  the  landlord 
to  appoint  arbitrarily  any  unreasonable  place.  Section  49  of  the  Contract  Act 
lias  ''  a  reasonable  place,"  The  rule  is  thus  stated  in  Cohere  Littleton,  2106 : 
**  If  the  condition  of  a  bond  or  a  feoffmwt  be  to  deliver  twenty  quarters  of 
ipfbeat  or  twenty  loads  of  timber  or  such  like,  the  obligor  or  feoffor  is  not  bound 
to  carry  the  same  about  and  seek  the  feoffee,  but  the  obligor  or  feoffor  before  the 
day  must  go  to  the  feoffee  and  know  where  he  will  appoint  to  receive  it,  and 
tihere  it  must  be  delivered."  Tliis  is  qualified  by  section  49  of  the  Contract  Act 
))y  the  duty  imposed  on  the  promisee  of  appointing  ''  a  reasonable  place." 

The  proviso  gives  the  local  Government  an  exceptional  power  of  allowing 
the  tenant  to  pay  through  money  order«  If  the  landlord  appoints  that  mode  of 
payment,  it  will  be  vali(C 

Application  by  the  promisee  for  performance,  like  offer  of  performance  by  the 
promisor,  must  be  so  made  as  to  give  reasonable  convenience  to  the  other  party. 

Sufheectkn  (8).--^frMr.^Seotion  21  of  Act  YIII  of  1869  (B.C.),  and  section 
%0  of  Act  X  of  1859,  ran  as  follows  :  "  Any  instalment  of  rent  which  is  not  paid  on 
or  before  the  day  wl^en  the  same  is  payable  according  to  the  potta  or  engagement, 
^  if  there  be  no  written  specification  of  the  time  of  the  payment,  at  or  before  the 
tune  when  such  instalment  is  payable  according  to  Atablished  usage,  shall  be 
beld  to  be  an  arrear  of  rent  under  this  Act." 

Under  the  old  sections  in  Woomeehehunder  Bbse  v.  Soarjeehanta  Roy  Chowdry, 
L  L.  U.,  5  Cal.,  718,  the  Court  held  that  the  arrear  of  rent  of  any  year  cannot  be 
doe  except  on  the  first  day  of  tbe  year  following.  Mr.  Justice  Jackson  observed  : 
**  The  suit  was  for  the  rent  of  the  year  1280.  Now^I  apprehend,  that  the  tenant 
would  not  be  liable  in  respect  of  the  whole'rent  of  the  year  1280,  if  his  occupation 
were  disturbed  at  any  time  before  the  conclusion  of  that  year.  It  could  not  be 
positively  stated  that  his  occupancy  had  so  contiaued  until  the  laqt  day  of  the 
year  had  expired,  and  therefore  I  apprehend  there  would  Ifc  no  arrear  due  until  the 
commencement  of  the  first  day  of  the  following  year."  This  decision  was,  however, 
overruled  hy  a  Full  Bench  in  the  case  of  Eaeheekhnta  Bhuitacharya  v.  Rohini- 
kant  Bhuttachmrya  and  othere,  I.  L.  R.,  6  CaL,  825,  in  which  the  learned   Chief 
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Justice  (Sir  H.  OiiHh)  reniarkecl :  <'  We  do  not  qmte  understand  tbe  reasons 
upon  wMch  the  case  of  Woomeshckunder  Bote  y«  Soorjeekanta  Boy  Chowdr^f 
proceeded.  It  seems  to  have  been  considered  by  the  learned  Jadges  in  that  case^ 
jthat  an  arrear  of  rent  does  not  become  due  until  the  day:  after  that  on  which  by 
the  terms  of  the  holding  the  rent  is  payable.  But  this,  we  think,  is  a  falhicy. 
.The  rent  becomes  due  at  the  last  moment  of  the  time  which  is  allowed  to  the 
tenant  for  payment.  If  it  is  not  paid  within  that  time,  it  becomes  an  arrear 
and  continues  an  arrear  until  it  is  paid.  The  word  '  arrear '  in  section  29  of  the 
Bent  Act  [VIII  of  1869  (B,C.)  ]  means  *  rent  in  arrear  ' ;  and  that  rent  in  arrear 
.would  undoubtedly  become  due  on  the  last  day  of  the  year  in.which  it  is  payable." 

Where  a  tenant  has  paid  rent  to  two  proprietors  jointly,  payment  to  one  Is  a 
isufficient  defence  in  a  suit  by  the  other,  unless  he  has  had  notice  of  separation— 
^  R.  J.  P.  J.,  137. 

A  payment  by  a  tenant  under  the  landlord's  directions  to  another  or  for  a 
specified  purpose,  is  tantamount  to  a  payment  to  the  landlord  himself,  and  is  a 
sufficient  answer  to  the  landlord's  suit  for  rent — JUusst  Joykoer  v.  Mr,  J.  Furlong, 
General  Manager  for  ike  Maharajah  of  Durbhanga  J  Sp.  W.  R.,  (Act  X),  112; 
8  R.  J.  P.  J.,  101  ;  compare  Kruio  Dhun  l^undit  v.  Mahomed  Nukee  Kofwul^ 
JO  W.  R.,  495  ;  similarly  a  payment  of  Government  revenue  by  the  tenant 
must  be  treated  as  a  payment  on  account  of  rent — Mr,  Jamet  HilU  r.  Wooma 
Moyee  Bui^monee,  15  W.  R.,  545. 

A  payment  of  rent*  to  one  of  several  joint  proprietors  is  a  payment  to  all— 
2  W.  R.,  (Act  X),  15  ;  Mookta  Keshi  Dasi  and  others  v.  Koylaah  Chunder  MUfer 
and  others,  7  W.  R.,  493.  An  auction-purchaser,  with  a  notice  of  a  payment 
in  advance,  made  by  the  tenant  to  the  former  proprietors,  of  rent  due  for  a  period 
subsequent  to  the  date  of  purchase,  is  bound  by  such  payment — Bam  Lai  ^haio 
y.  Bao  Joggendia  Narain  Boy,  18  W.  R.,  828. 

t/J^      LV.  (I)  When  a  tenant  makes  a  payment  on  account  of  rent, 
AppropriaUonofpay-    he  may  declare  the  year  Of  the  year  and  instal- 
™«°'«-  ment  to   which   he   wishes   the  payment  to  be 

credited,  atid  the  payment  shall  be  credited  accordingly- 

(2)  If  he  does  not  make  ajiy  such  declaration,  the  payment 
may  be  credited  to  the  account  of  such  year  and  instalment  as  the 
landlord  thinks  fit« 

This  obviously  means  that  if  the  rent  is  accepted  hy  the  landlord  after  the  decla- 
ration of  the  tenant  of  the  year  to  which  the  amount  is  to  be  credited;  the  payment 
wdl  be  credited  accordingly.  Suppose  the  landlord  does  not  accept  the  amount 
1^0  tendered,  the  tenant  may  deposit  it  under  sections  61  to  64. 

The  following  sections  of  the  Contract  Act  should  be  read  with  this  section  :— 
"  59.     Where   a  debtor  owinc;  several  distinct  debts  to  one  person,  makes  a  pay- 
ment to  him,  either  with  express  intimation,  or  under  circumstances   implying    that 
the  payment  is  to  be  applied  to  the  discharge  of  some  particular  debt,  the  payment,, 
if  accepted,  must  be  applied  accordingly. 

Illustrations. 

*Y««)  A  owes  B,  aisnong  other  debts,  Rs.  1,000  upon  a  promissory  note, 
which  falls  due  on  the  18th  .1  une.  He  owes  B.  no  other  debt  of  that  amount.  On 
tlie  1st  June  A  pays  to  B.  Jis.  1,000.  The  payment  is  to  be  applied  to  the  dis- 
charge of  the  promissory  note. 
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"(5.)  A  owesta  B,  amoB^  other  debb,  the  sam  ol  Ife.  •  567.  B  write** 
io  A  and  demands  payment  of  this  sum.  A  sends  to  B  Bs.  567.  Ibis  pay- 
ment is  to  be  applied  to  the  discharge  of  the  debt  of  which  B  had  demanded 
payment. 

"60.  Where  the  debtor  haa  omitted  to  intimate,  and.  there  are  no  other  cir-. 
cnmstances  indicating  to  which  debt  the  payment  is  to  be  applied,  the  creditor 
inny  apply  it  at  his  discretion  to  any  lawful  debt  actually  due  and  payable  to  him 
from  the  debtor,  whether  its  recovery  is  or  is  not  barred  by  the  law  in  force  for  the 
time  being  as  to  the  limitation  of  suits.    . 

''61.  Where  neither  party  makes  an  appropriation,  the  payment  shaU  be  applied 
in  discharge  of  the  debts  in  (»rder  of  time,  whether  they  are  or  are  not  barred 
by  the  law  in  force  for  the  time  being  as  to  the  limitation  of  suits.  If  the  debts 
are  of  equal  standing,  the  payment  shall  be  applied  in  discharge  of  each  proportipn- 
ately."  \ 

A  creditor  may  have  several  debts  owing  to  him,  one  of  which  may  not  be  enforce- 
able because  of  the  Limitation  Act;  or  one  debt  may  be  unsecured  and  another  se- 
cured by  a  mortgage  ;  or  one  may  be  on  bond,  and  another  for  rent.  In  these 
instances  he  will  be  anxious  to  appropriate  the  payment  to  the  debt  which  he  is  least 
likely  to  realise.  In  the  first  place  the  option  lies  with  the  debtor,  in  making  the 
payment,  to  say  to  which  debt  he  intends  it  to  be  applied.  The  word  "  declare"  in 
this  section  must  be  construed  as  declare  expreusly  or  impliedly.  The  intention  of 
the  debtor  may  be  indicated  by  the  circumstances  under  which  the  payment  is  made, 
and  the  illustrations  of  section  59  of  the  Contract  Act  give  two  such  instances. 
This  right  of  the  debtor  cannot  be  affected  by  any  refusal  of  the  creditor  to  apply 
the  payment  according  to  the  expressed  will  of  the  payer.  If  the  creditor  does 
not  choose  so  to  apply,  he  must  refuse  it  and  enforce  his  rights  as  the  law  allows 
him.  Where  a  debtor  owed  two  debts,  one  actually  due,  the  other  not  yet  due,  but 
the  latter  was  guaranteed  by  the  debtor's  father-in-law,  and  it  was  shown  that  discount 
was  allowed  by  the  creditor  on  a  payment  made,  it  was  held  that  these  facts  suffi*'^ 
ciently  establiahed  the  debtor's  intention  to  appropriate  the  payment  to  the  guaran- 
teed debt — Marryatti  v.  White^  2  Stark,  101.  The  mere  fact,  however,  of  one 
debt  being  guaranteed,  and  another  not,  raises  no  presumption  -  that  a  payment  is 
made  in  respect  of  the  guaranteed  debt — Flomer  v.  Long^  1  Stark,  153.  A  general 
payment  made  by  one  who  is  indebted  in  his  own  right  and  abo  in  another 
right,  as  executor  for  instance,  is  taken  to  be  made  in  dischar^^e  of  the  debt  due 
in  his  own  nghU^Goddard  v.  Coo?,  2  Str.  1194. 

Where  there  is  a  composition  by  a  debtor  of  so  much  paid  in  the  pound,  the 
creditor  must  apportion  the  payment  rateably  to  all  existing  debt^,  and  cannot  devote 
it  to  those  which  are  unsecured  and  unenforceable-—-Barrfiiwi/  v.  Lydall,  7  Beng.,  489i 
If  there  has  been  no  express  or  implied  declaration  of  fhe  debtor's  intention,  the 
creditor  has  the  right  of  appropriating  payment.  But  when  money,  belonging  to 
the  debtor,  comes  into  the  creditor's  hands  withaut  the  debtor^s  knowledge,  the 
debtor's  right  of  apportionment  remains  until  he  has  had  an  opportunity  of  exercis- 
ing it—  WalUr.  V.  Laceyy  1  M.  and  G.,  54.  A  creditor's  right  does  not  arise  till 
the  debtor  has  had  the  opportunity  of  exercising  his  prior  right.  Thus,  an  attorney^ 
having  received,  without  his  client's  knowledge,  money  on  his  account  for  damages 
recovered,  was  held  to  have  no  right  to  appropriate  the  sum  to  debts  which  were 
barred.  By  the  Statute  of  Limitation  the  creditor  may  make  the  appropriation  at 
any  time,  nor  is  he  bound  by  an  intended  appropriation  till  the  debtor  has  been 
informed  of  it.  Thus,  in  ^imson  v.  Ingham,  2  B.  and  C,  65,  the  plaintiffs,  who  were 
bankers,  had  appropriated  a  particular  payment  by  •  entries  in  their  books  :  they 
were  held  at  liberty  to  alter  this  appropriation  subsequently,  as  it  had.  not  beeo 
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eomvmnicated  to  tte  debtor.  This  is  ooirtrftrj  to  the  fate  of  ohil  law,  aoootding 
to  ifhieh  appropriation,  wliether  bj  debtor  or  creditor,  was  necessarily  made  at  tbe  iinH» 
of  payment — OlayUn'^  cattiy  1  Mer.,  585.  The  payment  can  be  appropriated  only 
to  a  "  lawful  debt,  actually  due  and  payable,'*  by  the  debtor.  A  payment  could  not, 
therefore,  be  appropriated  to  a  debt  not  yet  due,  or  which  arose  out  of  a  contract 
illegal  or  otherwise  void.  Where  there  is  a  vested  contract,  but  the  evidence  of  it 
is  for  some  particular  reason  excluded  or  not  forthcoming,  or  where,  as  provided  in 
this  section,  the  debt  is  barred  by  limitation,  the  creditor  is  at  liberty  to  apply  the  pay- 
ment to  it  if  he  chooses.  When  neither  the  creditor  nor  debtor  has  exercised  his  right 
of  appropriation,  the  payment  is  appropriated  to  the  earlier  debt,^  i.e,  to  say,  the  first 
item  on  the  debit  side  is  to  be  discharged  by  the  first  item  on  the  ci'edit  side. 
According  to  English  cases  it  seems  that  a  general  payment  is  first  devt)ted  to  interest 
and  then  to  principal,  as  far  as  it  will  go  ;  but  section  61  of  the  Contract  Act  applies^ 
it  without  exception  to  the  earlier  debt,  omitting  all  mention  of  interest.  If  theref 
is  no  distinction  in  time  between  the  defendants,  the  sum  paid  will  be  distributeit 
proportionally. 

A  payment  made  without  specification  of  account  may  be  ajiplied  to  the  pRyme.nt* 
of  any  debt  between  the  parties— 5Atim*Ao  Chunder  Skaka  v.  Baroda  Snndari 
Debi  and  otksrt,  5  W.  E.,  45  ;  8  R.  J.  P.  J.,  162. 

The  payments  in  each  year  must  be  presumed  to  be  for  the  current  year  till  ther 
contrary  is  shown  ;  and  the  surplus  payments  must  primd  facie  be  presumed  to  bo^ 
for  past,  and  not  for  stfbsequent  years — Tcura  Monee  Dasi  v.  Kali  Churun  Surma ^ 
Sp.  W.  B.,  (Act  X),  14.  If  a  raiyat  shows  payment  of  rent  for  1265  and  1266,  it  i» 
to  be  presumed  that  all  previous  claims  have  been  satisfied.  To  entitle  the  landlorcl 
to  carry  to  the  credit  of  1264  any  of  the  payments  made  in  1266,  he  must  show  that 
at  the  close  of  1264  there  was  an  arrear  due  to  him — Banae  Skarut  Sundari  Deibia 
y.  BrodiSj  1  W.  R.,  274.  A  general  payment  made  in  one  year,  without  proof  that 
it  was  in  satisfaction  of  the  rents  of  that  year,  may  be  applied  in  satisfaction  of 
the  arrears  of  the  previous  years^Ahmuiiif  v.  BrodiCy  Sp.  W.  R.,  (Act  X),  15.  A. 
payment  for  rent  should  be  credited  to  the  oldest  rents  first  and  not  to  current  rents, 
unless  so  specifically  stated  by  the  party  viaking  it — Banee  Sumoma^i  v.  Singhoih- 
roo/Bibi,  Sp.  W.  B.  (Act  X),  184. 

Receipts  and  Accounts. 

^o      LVI.  (1)  Every  tenant  who  makes  a  payment  on  account  of 

Tenant  making  pay-     ^^*  *^  ^^^   landlord  shall  be  entitled  to  obtain 

inent  to  his   landlord     forthwith   from  the  landlord:  a  written  receipt 

entitled  to  a  receipt.        fo^  ^^^  amount   paid  by  him,   signed  by  the 

landlord. 

(2)  The  landlord  shalL prepare  and  retain  a  counterfoil  of  the 
receipt. 

(3)  The  receipt  and  ^counterfoil    shall  specify   such  of  the 
several  particulars  shown  in  the  form  of  receipt  given   in  Schedule 
II  to   this  Act   as  cam  be  specified  by  the  landlord  at  the  time  of 
payment : 

Provided  that  the  Local  Government  may,  from  time  to  time, 
prescribe  or  sanction  ^,  modified  form  either  generally  or  for  any 
pacticular  local  area  or  class  of  cases. 
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(4)  If  a  receipt  doiBS  not  contain  sutttantiatty  ih^  particulars 
required  by  this  section,  it  shall  be  presumed,  until  the  contrary 
is  shown,  to  be  an  acquittance  in  full  of  all  demands  for  rent  up  to 
tiie  date  on  which  the  receipt  was  given. 

Buh-9ect%on  (1). — Signed  2y  ihd  landlord. — VUe  the  definition  of  tWtenn 
'signed' i9  sQb-section  14  of  aecitioii  8.  'Signed*  includes  'stamped';  'signed 
by  the  landlord^  does  not  necessarily  imply  signed  by  him  personally.  The  receipt 
may  be  signed  by  the  agent — Vide  section  187,  post,  flection  188  of  the  Contract  Act 
Bays :  "  Aii. agent,' having  anthdrity  to  do  an  act,  has  authority  to  do  every  lawful  thin^ 
Trhich  is  necessary  in  order  to  auoh  act.  An  agent  having  an  authority  to  carry  on 
business  has  authority  tp  do  every  lawful  thing  necessary  for  the  purpose,  or  usually 
done  in  the  course  of  conducting  such  business."  And  section  226  says  :  "  Contracts 
entered  into  through  an  agent,  and  obligations  arising  from  acts  done  by  an  agent,  may 
be  enforced  in  the  same  manner  and  will  have  the  same  legal  consequences  as 
if  the  contracts  had  been  entered  into  and  the  acts  done  by  the  principal  in 
person.**  The  form  of  the  receipt  given  in  Schedule  II  of  the  Act  shows  that  the 
receipt  may  be  signed  by  the  landlord  or  his  "  authorized  agent"— ^Fti^,  however, 
-22  W.  B.,  489.  It  also  shows  that  payments  and  the  dktee  on  which  they  are 
made  are  all  to  be  entered  in  the  same  receipt. 

This  section  does  not  apply  wh^n  the  payment  is  made  by  a  postal  money 
order.  • 

"  The  giving  of  a  defective  receipt,"  observed  the  Hon'ble  Sir  Steuart  Bayley 
In  the  Debiate  on  the  Bill|  ''  was  of  itself  to  operate  as  a  discharge  in  full  up  to 
the  date  of  the  receipt.  The  presumption  now-  given  is  nothing  if  the  zemindar 
can  show  that  the  receipt  is  not  an  acquittance  in  full,  or  that  the  parti^ars  required 
)iave  been  tM&t^dfi^iaZZy  given  ;  it  will  only  be  in  the  case  of  wilful  omission  that 
the  preimmption  wiU  arise." 

Section  11  of  Act  VIII  of  1869  (B.C.)  and  section  10,  Act  X  of  1859, 
enacted  : — 

"  And  every  under-tenant  from  whom  a  receipt  is  withheld  for  any  sum  of  money 
paid  by  him  as  rent  shall  be  entitled  to  recover  from  the  person  receiving  such 
rent  damages  not  exceeding  double  the  amount  so  exacted  or  paid.  Receipts 
for  rent  shall  specify  the  year  or  years  on  account  of  which  the  rent  is  acknow- 
ledged to  have  been  paid,  and  any  refusal  to  make  si^^h  specification  shall  be 
held  to  be  a  withholding  of  a  receipt." 

Sfampi  on  rdceipts. — Vide  the  Stamp  Act  in  the  Appendix,  Art.  52  of 
Schedule  I,  and  Art.  No.  15  of  Schedule  II.  A  Chalan,  bearing  a  mohaluk- 
tundi  or  total  in  figures,  and  some  marks,  not  a  signature,  of  the  tehsildar,  is 
not  a  receipt  within  the  meaning  of  this  section — Johuruddin  v.  Debi  F&iad  Sing. 
13  W.  R..  22.  „  • 

^y  ImYU.  (1)  Where  a  landlord  admits  that  all  rent  payable  by  a 
Tenant  entitled  to  full  tenant  to  the  end  of  the  agricultural  year  has 
dischargeor  statement  of  been  paid,  the  tenant  shall  be  entitled  to  receive 
account  at  close  of  year,  from  the  landlord,  free  of  charge,  within  three 
months  after  the  end  of  the  year,  a  receipt  in  full  discharge  of  all 
rent  falling  due  to  the  end  of  the  year,  signed  l)y  the  landlord. 

(2)  Where  the  landlord  does  not  so  adnjit,  the  tenant  shall  be 
entitled,   on  paying  a  fee  of  four  annas,  to  receive  within  three* 
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montl^s  after  the  end  of  the  year  a  statement  of  account  specifying 
the  several  particulars  shown  in  the  form  of  account  given  in 
Schedule  II  to  this  Act,  or  in  such  other  form  as  may,  from  time 
to  time,  he  prescribed  by  the  Local  Government  either  generally  ot  *^ 
for  any  particular  local  area  or  class  of  cases. 

(3)  The  landlord  shall  prepare  and  retain  a  copy  of  the  state- 
ment containing  similar  particulars. 

Tenant's  name  is  one  of  the  pardcnlars  to  be  mentioned  in  the  receipt. 
The  custom  of  giving  receipts  by  murfut  and  gutrat  still  continues. 

t^/       LYin.  (1)  If  a  landlord  without  reasonable  cause  refuses  or 

Penalties  and  fine  fop    iicglects  to  deliver  to  a  tenant  a  receipt  containing 

withholding     receipts    the  particulars  prescribed  by  section  56  for  any 

and  statements  o£  ac-  x       •  i  i.     xi.     x  x    x-l     1  j.  -xi-  • 

count  and   failing  to    ^ent  paiQ  by  the  tenant,  the  tenant  may,  ^  within 
keep  counterparts.  three  months   from  th,^  dftte^Qf_^ayment^  in- 

stitute a  suit  to  rerover  from  liim~'such  penalty,  not  exceeding 
double  the  amount  or  value  of  that  rent,  as  the  Court  thinks  fit. 

(2)  If  a  landlord  without  reasonable  cause  refuses  or  neglects 
to  deliver  to  a  tenant  demanding  the  same  either  the  receipt  in 
full  discharge  or,  if  the  tenant  is  not  entitled  to  such  a  receipt,  the 
statement  of  accoimt  for  any  year  prescribed  in  section  57,  the 
tenant  may,  within  the  next  ensuing  agricultural  year,  institute 
a  suit  to  recover  from  him  such  penalty  as  the  Court  thinks  fit, 
not  exceeding  double  the  aggregate  amount  or  value  of  all  rent 
paid  by  the  tenant  to  the  landlord  during  the  year  for  which  the 
receipt  or  account  should  have  been  delivemi. 

(3)  K  a  landlord  without  reasonable  cause  fails  to  prepare 
and  retain  a  counterfoil  or  copy  of  a  receipt  or  statement  as  requir- 
ed by  either  of  the  said  sections,  he  shall  be  punished  with  fine 
which  may  extend  to  fifty  rupees. 

FtJtf  section  11  o!  Act  VIII  of  1869  (B.C.)  and  section  10,  Act  X  of  1859, 
quoted  under  section  56. 

The  words  "  withoi^  reasonable  cause "  diminish  to  a  great  extent  the 
stringency  of  these  penal  provisions.  What  would  be  a  reasonable  cause  is  a  question 
of  fact. 

Any  landlord  who  withholds  a  receipt  is  liable  to  pay  to  the  tenant  double 
the  amount  as  damages.  It  will  be  observed  that  the  law  does  not  say  that  double 
the  amount  is  to  be  recorered  as  a  penalty,  but  that  penalty  is  not  to 
exceed  double  the  amount.  The  Court  must,  therefore,  fix  the  damages  within  the 
above  limit,  according  to  the  circumstances  of  each  case — Bos  Mom  Debia  y.  Bamjai 
8aha,  1  Board's  Kep.,  185.  If^owever,  it  is  proved  that  the  receipts  have  been  with-  ^ 
held  without  a  reasonable  cause,  the  Court  must  award  some  damages.  The 
Judge  has  no  discretion  %s  to  the  award  of  damages,  his  discretion  is  only  limited  as 
to  the  amount — ZumeerunUia  Khanun  v.  Phillipey  1  W.  K.,  290  ;  Brojo  Nath  Dey 
V.  Shumhhoo  Ghunder  Ck&fferji,  18  W.  R.,  25  ;  Johurwidin  Mahomed  v.  Debt 
'P«-«arf5i«(7,  13W.  R.,891. 
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Suh-^eiion  (3)  :^This  does  not  take  awa^r  the  jurisdiction  of  the  GIfS  Gotirts. 
The  words  '<  punished  with  a  fine*'  have  been  introduced  for  the  word  ''  penalty"  which 
would  have  better  conveyed  the  meaning. 

^y       LIX*  (1)   The  Local  Government  shall  cause  to  be  prepared 
T^ ,  r«,«^„«^f  ♦„    and  kept  for  sale  to  landlords  at  all  sub-divi- 

Local  GoTernment  to        •        y  ^  rn  n  n  •   u.         -^i 

prepare  forms  of  receipt     sional  ofiices   forms  01  receipts  With  counter- 
and  account.  f^y^  ^^^  ^f  gtatementa  of  account  suitable  for 

use  under  the  foregoing  sections. 

(2)  The  forms  may  be  sold  in  books  with  the  leaves  con- 
secutively numbered  or  otherwise  as  the  Local  Government  thinks 
fit. 

^*  It  will  be  for  the  landlords  to  choose  whether  they  will  use  these  forms,  but 
we  believe  they  will  be  found  convenient." — {SeUH  Oommttee^$  BeporU) 

The  following  correspondence  was  published  for  general  information  in  the 
Cdkutta  Qaieiie  of  the  16th  September  1885  : — 

No.  1452T— E,  dated  Darjeeling,  the  7th  September  1885. 

From — H.  H.  Rislbt,  Esq.,  Officiating  Secretary  to  the  Government  of  Bengal, 
Revenue  Department.  ^ 

To— The  Manager  of  the  Durbhunga  Raj. 

"  I  AM  directed  to  acknowledge  receipt  of  your  letter  No.  5800,  dated  the  28th 
August  1885,  enquiring  whether,  under  section  59  of  the  Bengal  Tenancy  Act, 
landlords  are  obliged  to  purchase  forms  of  rent  receipts  from  the  Oovernment. 

*^  2.  In  reply,  I  am  to  say  that  section  59  of  the  Tenancy  Act  is  intended 
merely  to  render  standard  forms  of  receipt  readily  procurable  by  landlords  who  have 
not  the  means  of  getting  such  receipts  printed  on  a  large  scale  for  themselves.  All 
that  the  Act  requires  is  that  eveiy  receipt  for  rent  given  by  a  landlord  to  a  tenant 
shall  contain  substantially  certain  particulars,  and  provided  that  this  oondition  is 
complied  with,  it  is  immaterial  whether  the  receipt  form  is  purchased  from  Govern- 
ment, printed  at  a  private  press,  or  written  by  hand. 

"  8.    In  order  to  remove  all  possible  misapprehensions  on  the  subject,  yout  letter 
and  this  reply  will  be  published  in  the  Calcutta  Gazette  for  general  information." 
No.  5800,  dated  Burbhunga,  the  28th  August  1885. 

Prom— CoLOKBL  R.  C.  Money,  b.s.c,  Manager,  Raj  Durbhunga. 

To — The  Secretary  to  the  Government  of  Bengal,  Revenue  Department. 

**  I  HAVE  the  honor  to  request  that  you  will  kindly  inform  me  whether,  under  the 
next  Rent  Act,  section  59,  we  are  obliged  to  buy  forms  of  receipts  from  the  Local 
Government,  or  whether  I  can  have  what  we  need  printed,  in  the  Government  form, 
in  our  own  press. 

A  very  early  answer  will  oblige,  as  the  number  of  receipt  forms  we  shall  need 
is  great,  not  less  than  2,500  books  containing  200  receipt  forms  each.'' 

^       LX.  Where  rent  is  due  to  the  proprietor,  manager  or  mort- 

Mect  of  receipt  by    S^S^  ^f  an  estate,  the   receipt  of  the  person 

registered     proprietor,    registered  Tinder  the   Landf  Registration   Act, 

manager  or  mortgagee.      1870,  as  proprietor,  manner  or  mortgagee   of 

that  estate,  or  of  his  agent  authorized  in  that  behalf,   shall  be  a  * 
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sufficiept  discEarge  for  the  rent ;  and  the  person  liulflte  for  the  rent 
shall  not  be  entitled  to  plead  in  defence  to  a  claim  by  the  person 
so  registered  that  the  rent  is  due  to  any  third  person. 

But  nothing  in  this  section  shall  affect  any  remedy  which 
any  such  third  person  may  have  against  the  registered  proprietor, 
manager  or  mortgagee. 

"  Section  60  is  new,  and  its  object  is  to  give  an  advantage  to-the4andl(»rd  whose 
title  is  registered  against,  a  claiijiant  whQ  is  liot  registered  in  the  Collector's  books.*'— ^ 
{Sir  Steuart  Bayl^  in  the  Debate.} 

This  is  copied  from  section  79  Act  VII  of  187S  (B.C.)  with  the  words 
"  authorized  agent"  added. 

'  As  to  the  question  whethet  all  owner  legisteted  tinder  Aci  VII  of  1876^.0.) 
is  entitled  as  a  matter  of  right  to  collect  rent  from  the  tenai^ts,  vide  notes  undv 
section  65.— I.  L,  B.,  9  Cal.,.517  ;  12  C.  L.  B.,  Ul.     ¥y  •/  X-  /t.  X  %^^  ^^. 

Deposit  of  Rent. 

The  operation  of  sections  61  to  ,64  has  been  kept  in  abeyance  by  Act  XX  of 
1885  till  February  ISSQ.-T-Vide  the  8uvplemen$.  Till  the  Ist  day  of  February  1886, 
the  provisions  of  the  old  Act  shall  be  .m  force  so  far  as  they  relate  to  deposits  of 
rent.     .... 

In  this  chapter  for  the  meaning  of  the  word  tenant,  vi^  clause  (S)  of  section  3 
and  also  section  4.  Tenure-holders,  raiyats  and  under-raiyats  are  all  tenants.  This 
Chapteifis  headed  General  provision  as  to  rent,  and  therefore  refers  to  all  classes  of 
tenants,  unless  expressly  provided  otherwise. 

^/       LXI.    (1)   In  any  of  the  following  cases,  namely  : — 

Application  to  deposit         («)  When  a  tenant  tenders  money  on  account 

tent  in  Coort.  of    rent  and    the  landlord  refuses  to 

receive  it  or  refuses  to  grant  a  receipt  for  it ; 

(6)  When  a  tenant  bound  to  pay  money  on  account  of  rent 

^X'^Xtr  has  reason  to  believe,  owing  to   a  tender  haying  b^en 

/<f(r  refused   or  a  receipt  withheld  on  a  previous   occasion, 

thaTlhe  person  to  whom  his  rent  is  payable  will   not 

be  willing   to  receive  it  and  to  grant  him  a  receipt 

for  it ;    * 

(c)  When  the  rent  is  payable  to  co-sharers  jointly,  and  the 

tenant  is  imabie  to  obtain  the  joint  receipt  of  the  co- 
sharers,  for  the  money,  and  no  person  ha^  been  etn- 
powered  to  receive  the  rent  on  their  behalf;  or 

(d)  when  the  tenant  entertains  a   bond  fide  doubt  as  to  who 

is  entitled  to  receive  the  rent,, 
the  tenant  may   present  to   the  Court  having  jurisdiction  to 
entertain  a  suit  for  the  rent  of  hi^  tenure  or  holdiiig  an   application 
in   writing  for  permission  to  deposit  in  the  Court  the  full  amount 
*  of  the  money  then  due. 
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(2)  The  applicfttion  shall  contain  a  statement  of  the  founds 
on  which  it  is  made  ;  shall  state — 

in  cases   (a)  and   (6),  the  name  of  the  person  to  whose  credit 

the  deposit  is  to  be  entered, 
in  case  (c)^  the  names  of  the  sharers  to  whom  the  rent  is  due^ 

or  of  so  many  of  them  as   the  tenant  may  be  able  to 

specify,  and 
in  case  (d),    the  names  of  the  person  to  whom  the  rent  was 

last  paid  and   of  the  person  or  persons  now   claiming 

shall  be  signed  and  verified,  in  the  manner  prescribed  in  sec- 
tion 52  of  the  Code  of  Civil  Procedure,  by  the  tenant,  or,  where 
he  is  not  personally  cognizant  of  the  facts  of  the  case,  by  some 
person  so  cognizant ;  and  shall  be  accompanied  by  a  fee  of  such 
amount  as  the  Local  Government,  from  time  to  time,  by  rule 
directs. 

Section  46  o!  Act  VIII  of  1869  (B.C.)  and  section  4  of  Act  VI  of  1862  (B.C.) 

ran  as  follows  :  ^ 

Old  Aet*  u  xf  any  under-tenant  or  raiyat  shall,  at  the  mal  kutchery 

for  the  receipt  of  rents  or  other  place  where  the  rents  of  the  land  or  other  immoyeable 
property  heldorcnltitated  by  him  are  usually  payable,  tender' payment^  of  what  he  shall 
consider  to  be  the  full  amount  of  reht  due  from  him  at  the  dat^  of  the  tender  to  the 
zemindar  or  other  person  in  receipt  of  the  rent  of  such  land,  and  if  the  amount  so 
tendered  shall  not  be  accepted  and  a  receipt  .in  full  forthwith  granted,  it  shall  be  lawful 
for  the  under-tenant  or  raiyat,  without  any  suit  haying  been  instituted  against  him,  to 
deposit  such  amount  in  the  Court  haying  jurisdiction  to  entertain  a  suit  for  such 
rent  to  the  credit  of  the  zemindar  or  other  person  aforesaid,  and  such  deposit  shall, 
so  far  as  the  under-tenant  or  the  raiyat,  and  all  persons  claiming  through  or  under 
him  are  concerned,  in  all  respects  operate  as,  and  haye  the  full  effect  of  a  payment  then 
made  by  the  under-tenant  or  raiyat  of  the  amount  deposited  to  such  zemindar  or 
other  person." 

'^  Under  the  existing  law  there  is  only  one  case  in  which  rent  can  be  deposited, 
namely,  when  the  tenant  has  tendered  the  rent  to  his  landlord, 
Ment  CommUnon.  ^^^  ^^^  landlord  has  refused  to  receiye  it.     We  have  retained 

Ihis  and  have  proyided  for  two  other  cases  :  (1)  when  the  rent  is  payable  to  co- 
partners who  have  not  appointed,  and  on  behalf  of  whom  the  District  Judge 
has  not  appointed  a  common  manager^  and  the  teilfant  is  unable  to  obtain  their 
joint  receipt ;  (2)  when  in  consequence  of  a  disputed  succession  or  other  cause, 
the  tenant  entertains  a  lonA  fide .  doubt  as  to«who  is  entitled  to  the  rent" — Bent 
Commission  Seport,  p.  12.  ^  ^ 

Bill  Ko.  II  contemplated  a  special  officer  to  receive  these  rent  deposits  and  the 
•  Select  Committee  reported  :   "  Under  the  existing  law  there 

M.  T.BiU  m.  u.  jg  ^^^  ^^^  ^^^    jjj  which  a  tenant  can  deposit  his  rent  in 

a  public  office,  so  that„  the  deposit  may  operate  as  a  payment  to  his  landlord, 
namely,  when  he  is  prepared  to  dedare  solemnly  that  he  has  tendered  the  rent  to 
tis  landlord,  and  th^  the  landlord,  has  refused  to  rec^ye  it.  It  has  been  found 
tha{»^i^  dedarallbn  WSf  IjIcdmeVt  ineteform,  and  it  is  thought  better  to  allow  the 
tenant  to  deposit  his  rent  whenever  he  has  reason  to  ^believe  that  the  landlord  will 
not  receive  it  and  grant  a  receipt.  It  is  also  thought  advisable  that  a  tenant  should 
be  allowed  to  deposit  his  rent  in  two  other  cases,  namely:   (1)  lyhen  it  is  payable 
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to  caHibarers  jointly,  and  he  19  tinaUe  to  obtain  their  joint  receipt,  and  Ho  person 
has  been*empowered  to  reoeire  the  rent  on  their  behalf  ;  and  (2)  when  the  tenant 
entertains  a  bond  fide  doubt  as  to  who  is  entitled  to  receire  the  rent.  This  extension 
of  the  right  to  deposit  rent  necessitates  our  conferring  on  the  ofiScer  empowered 
to  receive  deposits  a  certain  discretion  not  allowed  by  the  present  law.  He  is 
accordingly  given  by  section  104  a  discretion  to  refuse  the  deposit,  if  he  does  not 
think  the  circumstances  of  the  case  warrant  i^s  being  made,  and  he  is  further 
given  by  section  106  a  discretion  to  pay  away  the  deposit,  if  he  thinks  fit,  to 
such  one  of  sereral  riral  claimants  as  may  seem  to  be  entitled  to  it,  but  subject,  of 
course,  to  the  nght  of  any  person  actually  entitled  to  it  to  recover  the  amount  from 
the  person,  to  whom  it  is  so  paid.  As  regards  this  last  point,  however,  it  will  be 
seen  that  the  officer  will  have  power  to  retain  the  deposit  if  he  thinks  fit,  pending  the 
decision  of  the  Civil  Court  as  to  the  person  entitled  to  it ;  and  this  latter  course  is 
doubtless  that  which  he  would  adopt  in  all  cases  in  which  there  might  be  any 
reasonable  doubt  as  to  the  person  entiUed." 

Bill  No.  Ill,  however,  restored  the  jurisdiction-  of  the  Civil  Court  to  receive 
deposit  of  rent :  "  We  have  likewise  modified  in  some 
B,  T,  Bill  iVb.  III.  particulars  the  provisions  relating  to  the  deposit  of  rent, 
but  need  only  mention  the  provision  that  the  deposit  shall  be  made  in  the 
Court  having  jurisdiction  to  entertain  a  suit  for  the  rent,  and  the  limitation  of 
the  second  ground  on  which  an  application  to  deposit  rent  may  be  made  to  cases 
where  the  tenant  has  reason  to  believe,  owing  to  a  tender  having  been  refused  or  a 
receipt  withheld  on  a  previous  occasion,  that  the  landlord  will  not  be  willing  to 
receive  the  rent  or  grant  a  receipt." — Select  CommUtee*s  Eftport. 

The  word  ^'  tenant"  includes  a  patnidar  as  well  as  an  under-raiyat :  The  word 
«*  under-tenant"  in  section  46  of  Act  VIII  of  1869  (B.C.)  was 
Tenant,  ^^^  enough  to  include  patni  talukdars— 7AaA;o^  Dob  GoMain 

V.  Feary  Mohan  Mukerji,  22  W.  B.,  431. 

Clauses  (a)  and  (h), — Tender. — A  party  under  the  old  law  was  not  entitled  to 
benefit  from  a  deposit,  if  it  was  paid  in  without  a  previfus  tender  to,   and  refusal  by,    1>  ^ 
the  opposite  party— iTm/o   Proiibur  v.  Alladini  Last,  15  W.  K.,  4.     Clause  (b) 
now  extends  the  sphere  of  tender  from  the  present  to  the  past. 

A  raiyat's  tender  of  payment  to  be  valid  must  be  made  by  the  recognized  tenant 
and  at  the  proper  place,  and  to  a  person  authorized  to  receive  the  same-^  Vulichand 
V.  Mekerchand  Sahoo,  8  W.  B.,  138  ;  Ushan  Chundra  Roy  v.  Khajah  Asanoollak, 
16  W.  B.,  79.  In  making  the  tender  a  mistake  in  the  name  of  the  taluk  is  an  im- 
material error,  specially  when  there  is  no  doubt  that  the  talukdar  is  aware  of  the 
tender  being  made — Wootnachum  Sett  y.  Huree  Frosad  Missevy  10  W.  B.,  101. 
In  a  suit  for  rent,  where  an  intervener  who,  on  his  own  account,  pleads  a  deposit 
in  Court  made  under  this  section  is  made  a  defendant  by  the  Court,  the  fact  of 
his  being  a  defendant  does  not  give  rise  to  any  equity  as  between  the  plaintiff  and 
the  other  defendants— (?rtf^Aart7aW  Sing  v.  Chunder  Fersad,  21  W.  B.,  277. 

Clause  (d) : — Tenants  who  *have  been  in  the  habit  of  depositing  in  Court  the  . 
rent  due  to  a  landlord  in  his  sole  name,  are  not  justified,  without  receiving  notice 
or  order  to  that  effect,  in  making  the  deposit  in  the  joint  names  of  that  landlord 
and  another — John  Budd  Bainey  y.  Nubokumar  Mukerji,  24  W.   B.,   128.     The 
bond  fide  of  the  doubt  ought  to  be  enquired. 

This  section  evidently  contemplates  a  deposit  after  the  rent  has  become  due. 
A  creditor  is  not  bound  to  receive  rent  before  it  is  due — Tqramoni  Koonwari  v. 
J«?rttn  Jftiniwr,  6  W.  B.,  (Act  X)  99.  / / .  4^.  X^  ^W ^H' ^ -  ^.^S  . 
-*- Where   a  party  wishes  to  make  known  to  a  zenundar  that  ne  has  a  right  to*a 
tenure,  the  rent  of  which  the  zemindar  refuses  to  accept  from  him,  it  is  not  sufficient  ^ 
for  him  to  put  the  money  into  Court  in  the  name  of  the  recorded  zemindar  * 
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along  with  his  owii  name  withoat  stating  what  his  claim  is  ;  he  should  dve  dis- 


tinct notice  to  the  zemindar  of  the  interest  which  he  claims — Mrityunjat  Sirkar 
V.  Qapalchunder  Sircar,  2  B.  L.  K.,  H.  C,  131 ;  10  W.  R.,  466. 

Sub-section  (2)  :— Section  47  of  Act  VIII  of  1869  (B.C.)  and  section  5  of 
Act  VI  of  1862  (B.C.)  prorided  :  "  Such  deposit  shall  be  received  in  such 
Court  on  the  application  of  the  under-tenant  or  raiyat,  or  his  agent,  made  in 
writing,  and  on  the  under-^tenant,  or  raijat  or  his  agent,  making  a  declaration 
in  the  form,  or  as  nearly  as  circumstances  will  admit,  in  the  form  set  forth  in 
the  schedule  (A)  hereunto  annexed,  and  the  Court  shall  give  a  receipt  for  the  same 
under  its  seaL  If  the  declaration  shall  contain  an  averment  which  the  person 
making  the  declaration  shall  know  or  believe  to  be '  false,  or  shall  not  know  or 
believe  to  be  true,  such  person  shall  be  subject  to  punishment  according  to  the 
law  for  the  time  being  in  force  for  the  offence  of  giving  or  fabricating  false 
evidence." 

Schedule  (A)  ran  thus  : 

**  I,  A,  B.,  of  &c.,  do  solemnly  declare  that  I  did  personally  (or  by  my  agent 
C,  D.),  on  the  day  of  tender  payment  to  E,   F,  at   his    Mai 

Kutchery  (or  at  ),  the  place  where  the  rent  of  the  lands  at  held 

or  cultivated  by  me  under  or  from  the  said  £.  F.,  are  usually  payable,  of  the  sum 
of  Rupees  as  and  for  the  whole  amount  duo  from  me  in  respect  of  the  rent 

of  the  said  lands  from  the  month  of  to  the  month  of  both  inclu- 

sive. I  further  declare  that  the  said  E.  F.  refused  to  acoeift  the  said  sum  so  tendered 
(or  to  give  me  a  receipt  in  full  forthwith  for  the  same)  ;  and  I  do  declare  that,  to  the 
best  of  my  belief,  the  sum  of  Rupees  so  tendered,  and  which  I  now  desire  to 

pay  into  Court,  is  the  full  amount  which  I  owe  the  said  E.  F.,  on  account  of 
the  rent  of  the  said  lands  from  the  month  of  to  the  month  of 

both  inclusive,  and  that  I  owe  the  said  £.  F.  no  further  sum  on  account  of  the 
rent  of  the  said  lands." 

^Z         LXn.  (1)  If  it  appears  to  the  Court  to  which  an  application  is  ^ 
Beceipt  granted  by    °"wi^  undef  the  last  foregoing  section  that  the  \ 
Court  for  rent  deposited     applicant  is  entitled  under  that   section  to   de- 
tobeavaudacquittance.    ^^^^  ^^^  ^^^^^  j^  gj^j^y  receive  the  rent  and  give 

a  receipt  for  it  under  the  seal  of  the  Court. 

(2)  A  receipt  given  imder  this  section  shall  operate  as  an  ac- 
quittance for  the  amount  of  the  rent  payable  by  the  tenant  and 
deposited  as  aforesaid,  in  the  same  manner  and  to  the  same  extent 
as  if  that  amount  of  rent  had  been  received — ^ 

in  cases  ia)  and  {b^  of  the  last  foregoing  section,  by  the  person 
specified  in  the  application  as  the  person  to  .whose  credit 
the  deposit  was  to  be  entered  ; 
in  case  (c)    of  that  section,   by  the  co-sharers  to  whom  the 

rent  is  due  ;  and 
in  case  (d)  of  that  section,  by  the  person  entitled  to  the  rent. 

Jf  it  appears  to  the  Court,  ^c— Apparently  the  Court  will  hare  to  be  satisfied 
of  the  grounds  under  which  the  deposit  is  made,  by  aflSdavit  or  otherwise.  The 
declaration  itself  may  be  treated  as  an  affidavit,  and  the  Court's  duty  will  hare 
simply  to  see  whether  the  petition  discloses  the  grouniis  mentioned  in  section  61. 
Possibly  the  depositor  ought  to  be  personally  examined. 
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y3      Ljmr.  (1)  Thie  Court  receiving  the  deposit  shall  forthwith - 
Notificiition  of  receipt    cause  to  be  affixed  in  a  conspicuous  place  at  the 
ofdepoMt.  Coiirt-house  a  notification  of  the  receipt  there- 

of, containing  a  statement  of  all  material  particulars. 

(2)  If  the  amount  of  the  deposit  is  not  paid  away  under  the 
next  following  section,  within  the  period  of  fifteen  days  next 
following  the  date  on  which  the  notification  is  so  affixed,  the 
Court  shall  forthwith — 

.  in  oases  (a)  and  (b)  of  section  61,  cause  a  notice  of  the  receipt 
/  of  the  deposit  to   be   served^   free  of  charge,   on  the 

person  specified  in  the  application  as  the  person  to 
whose  credit  the  deposit  was  to  be  entered  ; 
in  case  {c)  of  that  section,  cause  a  notice  of  the  receipt  of 
the  deposit  to  be  posted  at  the  landlord's  village-office 
or  in  some  conspicuous  place  in  the  village  in  which  the 
holding  is  situate  ;  and 
in  case  {d)  of  that  section,  cause  a  like  notice  to  be  served, 
free  of  charge,  on  every  person  who  it  has  reason  to 
believe  claims  or  is  entitled  to  the  deposit. 

The  old  Act  had  :  ^*  Upon  receiying  the  money  so  deposited,  the  Court 
shall  issue  a  notice  to  the  person  to  whose  credit  it  has  been  deposited,  in  the 
form  set  forth  in  the  schedule  (B)  hereto  annexed ;  and  such  notice  shall  be 
serred  by  the  Court,  without  the  payment  of  any  fee,  either  upon  the  person  to 
whom  it  is  addressed,  or  upon  his  naib,  gomastah  or  other  agent,  and  in  the 
absence  of  any  such  agent,  it  shall  be  aeired  by  sticking  up  a  copy,  of  the  same 
in  the  said  Court,  and  another  copy  upon  the  Mai  Eutchery  for  the  receipt  of  rents, 
or  other  place  where  the  rents  are  usually  paid  for  the  land  in  respect  of  which 
the  money  has  been  deposited." 

Sub-iection  (1)  t — The  provision  about  affixing  a  notification  in  the  Court- 
house is  new. 

8uh-*eciion  (2) : — ^The  notice  under  this  sub-section  can  issue  only  fifteen  day3 
after  the  notification  in  sub-section  (1)  is  affixed  in  the  Court-house. 

In  cages  (a)  and  (b)  ofteoHon  61 : — In  these  cases  the  old  law  gare  three 
modes  of  service  of  notice:^!)  personally,  or  (2)  an  agent  or  naib  or  gomasta, 
and  (8)  by  sticking  it  u^  in  the  Court-house  and  the  Mai  Kutchery.  The  present 
section  seems  to  recognise  only  personal  service.  The  word  *  person'  can  of  course 
cover  a  *  recognised  agent'  who  inould  stand  for  the  principal,  (vide  section  1S7  poet) f 
but  a  service  by  sticking  the  notice  in  the  Mai  Eutchery  will  not  be  sufficient. 

In  ease  (c}  of  that  section  i — ^The  only  mode  of  service  necessary  is  to  stick 
up  the  notice  in  the  village-office  or  Mai  Eutchery. 

Jn  ease  (d)  of  that  seeHan :— -This  also  contemplates  personal  service  or  at  best 
service  on  recognized  agents.  In  a  deposit  under  this  clause  the  Court  will 
have  tp  take  evidence  or  trace  otherwise  the  persons  who  claim  or  are  entitled 
to  the  deposit.  The  best*  course  possibly  would  be  to  insist  upon  the  depositor 
to  name  in  his  application  the  persons  who  may  have  rival  claims,  or  the  persons 
whom  he  hand  fide  believes  e&titled  to  the  rent,  and  then  to  issue  notice  upon 
such  persons. 
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^       LXl¥.  (1)  TheOourt  may  pay  the  amount  of  the  deposit  to  : 
Payment  or  refund  of     any  person  appearing  to  it  to  be  entitled  to  the 
^®P<^'*  same,  or  may,  if  it  thinks  fit,  retain  the  amoimt 

pending  the  decision  of  a  Civil  Court  as  to  the  person  so  entitled. 

(2)  The  payment  may,  if  the  Local  Government  so  direct,  be 
made  by  postal  money-order. 

(3)  if  no  payment  id  made  under  this  section  before  the 
expiration  of  three  years  from  the  date  on  which  a  deposit  is  m^de, 
the  amount  deposited  may,  in  the  absence  of  any  order  of  a  Civil 
Court  to  the  contrary,  be  repaid  to  the  depositor  uppn  his  apj^ca- 
tion,  and  on  his  returning  the  receipt  given  by  the  Court  with 
which  the  rent  was  deposited. 

(4)  No  suit  or  other  proceeding  shall  be  instituted  against  the 
Secretary  of  State  for  India  in  Council,  or  against  any  officer  of 
the  Government,  in  respect  of  anything  done  by  a  Court  receiving 
E  deposit  under  the  foregoing  sections  ;  but  nothing  in  this  section 
shall  prevent  any  person  entitled  to  receive  the  amount  of  any  such 
deposit  from  recovering  the  same  from  a  person  to  whom  it  has 
been  paid  under  this  section. 

The  old  law  had :  '^  If  the  person  to  whom  such  notice  is  issued,  or  his 
duly  aaihorized  agent,  shall  appear  and  apply  that  the  money  in  deposit  be  paid 
to  him,  it  shall  be  immediately  made  over  to  hinu"  (Section  47  of  Act  VII£« 
of  1869  B.C.) 

Sulh'Seeiion  (I)  i-^In  cases  (a)  and  (h)  and  (c)  of  section  $1,  the  Oonrt 
will  have  no  difficulty  to  determine  the  persons  to  whom  the  payment  is  to  be 
made.  The  amount  deposited  will  as  a  matter  of  course  go  to  the  persons  named 
by  the  depositor  in  his  applications.  In  those  cases  the  section  does  not  con- 
template that  if  a  stranger  not  mentioned  by  the  depositor  applies  for  money, 
the  Oourt  can  enquire  into  his  right,  and  if  satisfied  pay  him  the  amount. 

In  case  {d)  only,  when  there  is  a  bond  fide  doubt  as  to  who  is  entitled  to 
the  money,  the  Court  will  have  to  determine  the  person  so  entitled.  The  enquiry 
however  will  only  be  a  summary  one  and  not  final,  because  sub-section  (4)  con- 
templates a  regular  suit  against  the  decision  upon  this  enquiry.  The  safer  course 
in  a  case  like  {d)  would  therefore  be  to  refer  the  parties  to  a  regular  suit  in  a 
Civil  Court  and  withhold  payment  till  its  decision.  ■§ 

Sub'Seeiion  (2)  : — ^A  system  of  payment  through  money-order  will  require. 
the  direction  and  not  merely  eanetion  of  the  Local  Government. 

Sub-eeetion  (S)  z^^This  will  cause  some  difficulty.  The  provision  does  not 
say  that  after  the  lapse  of  three  years,  theude^sit  wiU  be  considered  as  belonging' 
to  the  depositor  and  not  to  the  person  in  whose  favor  it  is  made,  but  it  simply 
says  that  it  may  be  paid  back  to  the  depositor  upon  his  application,  &c.  After 
the  lapse  of  three  years,  if  both  the  landlord  and  the  tenant  claims  the  money, 
to  whom  is  it  to  be  paid  7  It  is  often  a  custom  in  some  districts  with  the  zemindars, 
for  instance  at  Patna,  to  sleep  over  their  deposits  for  more  than  three  years, 
and  to  apply  for  the  Accountant-General's  sanction  when  they  want  to  draw  them. 
A  deposit  in  Court  or  with  the  Government  is  not  barred^by  the  law  of  limitation 
(vide  artidee  60,  62^  133,  145,  of  Schedule  11  of  the  Limitation  Act).    The 
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person  in  whose  favor  the  deposit  is  made  may  daim  it  from  the  Court  even 
after  three  years.  Again,  against  whomsoever  this  amount  is  paid  mider  sub-section 
(8),  the  other  party  will  have  a  right  of  suit  under  sub-section  (4). 

In  the  absence  of  any  order  of  a  Civil  Court  to  the  contrary  .—In  all  cases  in 
which  a  tender «  pleaded,  the  Court  which  decides  the  question  should  pass  an 
order  as  to  whom  the  deposit  is  to  be  paid  back. 

Arrears  of  rent. 

Vide  the  definition  of  "an  arrear^'  in  clause  (8)  of  section  54  ante  and 
the  notes  given  thereunder. 

A  suit  for  a  share  of  an  arrear  or  arrears  of  rent  by  a  person  entitled  to  such 
share  cannot  be  treated  as  a  suit  for  an  arrear  or  arrears  of 
fJ^TtU?'  ""^  ^  ^^^^  ^^*^^  *^®  meaning  of  this  section— i^urw^cAtWkfcr 
Datt  V.  Joyudumba  Dan,  16  W.  R.,  61.  In  this  case  a 
suit  against  patnidars  under  Act  X  of  1859  to  recover  half  the  rent  mentioned 
in  their  kabuliyat  having  been  dismissed  on  the  objection  that  the  plaintiffs  co-sharer 
had  not  been  joined  as  co-plaintiff,  and  that  the  judgment  having  been  upheld  in 
appeal,  the  plaintiff  brought  a  fresh  suit  under  Act  X  making  the  co-sharer  a  defen- 
dant. Defendants  again  objected  that  the  question  as  to  plaintiff's  share  being 
still  open  it  could  not  be  decided  in  the  Collector's  Court.  That  suit  was  also  dis- 
missed and  the  dismissaUupheld  in  appeal.  Plaintiff  then  brought  her  suit  in  the 
Civil  Court.  It  was  held  that  section  29  of  Act  VIII  of  1869  was  not  applicable  to 
this  suit,  which  was  for  a  fractional  share  of  certain  arrears  of  rent  after  determination 
of  a  question  raised  by  defendants  for  their  own  purposes  and  came  under  the  or- 
dinary Procedure  Code,  Act  VIII  of  1859.  So  it  has  been  held  that  an  undivided 
co-sharer  cannot  maintain  a  suit  for  arrears  of  rent  against  the  joint  tenant,  in  the 
absence  of  the  other  co-sharers,  unless  the  raiyat  paid  or  agreed  to  pay  his  rent 
separately — Dinabundhoo  Chovodry  v.  Dtnaita^  if tiib^r/tfe,  19  W.  B.,  168;  Muset, 
Lalun  V.  Eeraraj  Singh ,  20  W.  R.,  76  ;  Gunganarain  Doss  v.  Sharoda  Mohan  Rotf^ 
12  W.  R.,  80  ;  Srimiseer  v.  Orowdy,  15  W.  R.,  248;  Indramani  Bmmoni  v. 
Suroopchunder  JPal,  Id.,  895 ;  Raradhun  Gosvami  v.  Bam  Newaz  Mister,  17 
W.  R.,  414  ;  Suphoonissa  Khatun  v.  Moheschunder  Boy,  Id,,  452  ;  Bhyru  Mundul 
V.  Oungnram  Banerji,  Id.,  408  ;  HurJcishore  Dass  v.  Joogulkishore  Shaha,  16 
W.  R.,  281  ;  Bamjoy  Singh  v.  Nagur  Gazee,  5  W,  R.,  Act  X,  68  ;  Baneemadhub 
Ghose  V.  Thakoordass  Muherji,  6  W.  R.,  Act  X,  71,  F.  B.  Ber  contra  it  has  been 
held  that  shareholders  whose  shares  are  clearly  ascertained  may  sue  for  their  res- 
pective shares  of  the  rent  payable  to  them  without  adding  the  other  co-sharers  as 
parties— iiwri^  Chowdry  v.  Sytid  Hyder  All,  Sp,  W.  R.,  Act  X,  63  ;  Mahomed 
Sing  V.  Musst.  Mughy  Chotcdrain,  1  W.  R.,  253 ;  Nanoo  Boy  v.  Joomuklal,  18 
W.  R.,  376;  and  that* one  of  tWo  co-sharers  may  sue  for  rent,  making  the  other  a 
defendant  in  the  Bmi-^Jagudumba  Dassee  v.  Haran  Ohunder  Dutt,  10  W.  R  ,  108  ; 
Hurish  Chunder  DuU  v.  Jagutkimba  Dasi,  16  W.  R.,  61.  Amidst  this  conflict  of 
opinions,  a  case  was  lately  referred  to  a  Full  Bench.  In  delivwing  the  judgment  of 
the  Full  Bench,  Mr.  Justice  Jackson  observes  :  '<  There  is  a  class  of  suits  in  which 
I  have  on  several  occasions  expressed  an  opinion  that  the  plaintiff  is  not  entitled 
to  sue  separately,  that  is  to  say,  where  several  persons  being  jointly  entided  to 
receive  rent  from  a  raiyat,  and  having  been  accustomed  to  receive  such  rent  jointly 
afterwards,  one  or  more  of  them  brought  separate  suits  against  such  raiyat 
in  respect  of  their  sepan^.e  shares.  In  those  cases  it  was  held  that  the  nature 
of  the  contract  or  holding  being  such  that  the  raiyat  was  accustomed  to  pay 
&3  rent  in  one  sum  to  the  jqjlnt  agent  of  the  owners,  he  ought  not  to  be  harassed 
*  by  being  sued  in  several  suits  i^i  respect  of  the  portions  of  the  same  claim..    Here 
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ili6  <iase  is  different.  Tbe  owners,  it  is  true,  hare  been  accostomed  to  collect 
tha  rents  jointly  (at  least  I  understand  that  to  be  the  finding)  and  by  «  joint 
agent ;  bat  the  parties  who  have  been  made  defendants  along  with  the  raiyat 
had  subsequently  taken  from  the  raiyat,  with  his  consent,  their  own  separate 
shares  of  the  rent,  and  the  suit  which  the  plaintiff  brought  was  in  effect  a 
suit  to  recover  an  arrear,  which  arrear  corresponded  with  his  owtk  share  of  tbe 
rent  which  the  raiyat  had  vexatiously  and  coUusirely  refused  to  pay."  Further 
on  the  learned  Judge  remarks  that,  ''in  point  of  fact,  the  conduct  of  the 
defendant  was  not  that  of  a  raiyat  who  complainedr  of  being  subjected  to 
several  suits  in  respect  of  one  claim,  it  was  that  of  a  raiyat  entering  into  a 
collusion  with  two  out  of  three  co-sharers  for  the  purpose  of  depriving  the  third. 
Under  these  circumstances  it  is  difficult  to  see  what  other  course  was  left  to  the 
plaintiff  than  to  sue  these  parties  in  order  to  recover  that  which  was  justly  due 
to  her  and  to  her  alone  :  I  therefore  think  that  the  suit  was  properly  maintainable" — 
Dowga  Churan  Surma  v.  Jampa  Dasie,  21  W.  R.,  46,  F.  B.  In  a  later  case 
it  has  been  held  by  Couch,  C.JT,  that  when  rent  is  due  by  a  tenant  to  several 
co-sharers,  it  constitutes  a  debt  from  the  tenant  to  the  landlords  jointly,  and 
that  no  one  of  *those  landlords  has  a  right  to  treat  a  part  of  the  rent  as  a 
separate  debt  due  to  him«  The  rent  ought  to  be  sued  for  in  one  suit,  and  the 
persons  jointly  entitled  to  receive  the  rent  ought  to  be  the  plaintiff.  If  a  co- 
sharer,  desiring  to  bring  a  suit  for  rent  due,  cannot  join  the  others  as  plaintiff, 
with  their  consent  he  may  claim  the  whole  of  the  rent  which  is  due  and  ask  the 
Court,  under  Act  VIII  of  1859,  section  73,  to  make  the  other  co-sharers 
plaintiffs  with  him — Tara  Chand  Banerji  v.  Ameer  Mundle,  22  W.  R.,  894  ; 
Byhwnto  Koyhurto  Da99  v.  8hoshi  Mohan  Pal  Chowdry,  22  W.  R.,  526  ; 
Bikarlall  Dose  v.  Badha  Naih  Bats,  Id.,  229.  Where  tenants  hold  land  by 
different  agreements  the  zemindar  has  no  right,  without  their  consent,  to  break  up 
esdsting  holdings  and  redistribute  lands  so  as  to  alter  the  extent  and  nature 
of  the  holdings — Bahamuddy  Akun  v.  Foomo  Chunder  Boy  Ohowdry,  22  W.  R., 
836.  Where  a  tenant,  knowing  that  a  co-proprietor  has  been  in  possession  of  a 
share  for  a  very  long  time,  and  after  distinct  notice  paid  rent  which  belonged 
to  the  said  sharer  to  another  person  who  had  no  title  at  all,  it  was  held  that  a 
suit  by  that  single  proprietor  for  his  share  of  the  rent  was  maintainble— <2>tno 
Bundoo  Boy  v.  Ooma  Chum  Chowdry,  23  W.  R.,  58.  A  suit  by  a  sharer  in  a 
taluk  against  a  raiyat  for  an  aliquot  part  of  the  rent  wherein  plaintiff  made  her 
co-sharers  defendants,  as  they  had  resisted  her  right  to  have  any  share  of  the 
rent  at  all,  should  be  treated  as  a  suit  on  behalf  of  all  the  shareholders  collective- 
ly— Mookhoda  Sundari  J)aH  v.  Kareem  Sheiky  23  W.  R.,  11,  pejf  Phear,  J.  ; 
Broijo  KMore  Bhuttcharjya  v.  Oma  Sundari  Delia,  Id.  87.  A  suit  for  rent 
cannot  be  maintained  under  the  Rent  Law  where  the  defendant  is  himself  a 
co-sharer  in  the  same  estate  but  not  an  ordinary  ienHxAj—Dinahundhoo  Chowdry 
y.  Dinu  Nath  Mukerji,  19  W.  R.,  168.  It  has  been  held  that  such  suits  will 
lie  in  Civil  Courts  under  the  ordinary  Civil  Procedure  Code — Syed  Hyder  AH  v. 
OmrU  Chowdry,  Sp.  W.  R.,  A.ctX,  42  ;  Mithun  Loti  v.  8haik  ISaiur,  1  W.  R., 
53  ;  Ettro  Chunder  Boy  v.  Obhoy  Churan  Sirkar,  2  W.  R.,  Act  X,  72.  The  legal 
position  of  co-sharers  in  an  estate  occupying  separate  portions  in  it  is,  that  each 
possesses  and  holds  in  respect  of  his  several  rights  to  enjoy  that  which  is  his  own.  If 
one  holds  a  portion  larger  than  his  share,  the  inequality  may  be  rectified  by  a  partition, 
or  if  a  dispute  arises  on  a  division  of  the  annual  profits  it  may  be  adjusted  in  a  suit 
for  an  account  ^  but  such  a  suit  b  not  cognizable  under  the  Rent  Law.  But 
where  a  co-sharer  occupies  a  larger  portion  than  his  own  shai^,  by  renting  the  land  he 
occupies  from  one  or  more  of  Hs  co-sharers,  he  may  be  sued  for  that  rent  under  this 
Act  by  the  person  or  persons  with  whom  he  engaged.-*  Separate  rent  suits  may 
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be  brought  by  ea6)i  ^f  lu3  oo-proprietors  if  there  is  us  agreement,  express  or  im- 
plied, fe  pay  separately  to  each  his  share  of  rent — False  Pershad  y.  &iah  Lwlafitt 
Mosiein,  12;  W.  R.,  418  ;  Qohmd  Coomar  Chowdry  y.  Matuan,  ^  W.  B.,  152. 

If  ijoHiU  property  is  let  to  a  tenant   at  an  entire  rent,  the  rent  is  doe  i»  its 
entirety  to  all  the  corsharers,  and  all  are  bound  to  sue  for  it ;  no  one  ce-^Wer  ean 
Bue  to  recoTer  the  amount  of  his  share  separately  whether  the  other  eo-sharmrs  are 
made  parties  or  not.     But  if  the  land  demised  ceases  to  be  ijmali,  and  differont 
portions  oi    it  become  the  property  of  different  owners,  any  one  of  the  owners  mirf 
sue  for  so  much  of  the  rent  as  he  considers  himself  entitled  to,  making  the  other 
-owners  parties  to  ihe  suit.     Where  co-sharers  of  ijmali  land  hi  to  a  tenant  at  an 
entire  rent  brought  a  suit  against  their  tenant  to  recover  their  proportionate  shares 
of    the  rent,  and  made  the  other  co-sharer&  defendants,  avowedly  for  the  purpose 
of  obtaining  an  adjudication  of  their  title  as  between  themselves  and  the  defendiuits 
other  than  the  tenant,  Held,  that   as  the  area  of    the  property  had  not  been 
divided,    as  the  rent  had  always   been  paid  in  its  entirety,   and   as  the  tit^e  of 
all  the  co-sharers  remained  ijmali,  the  suit  would   not  Ivd-^Annoda   Ckttran  Soy 
Y,  Kali  Xumar  Roif  and  othergjhh.^,,^  Gel,,  8d.     Where  it  has  been  arranged 
between  the  co-sharers  of    an  estate   and  their  tenant,  that  he  shall  pay  each 
co-sharer  his   proportionate  share  of    the  entire  rent,  each  co-sharer  may  bring 
a  separate  suit    against  the  tenant    for  such  proportionate  share.    In  the  absence 
of  such  an    arrangement  no  such  suit  can   be  maintain^.     Such  an  arrangement 
may  be  evidenced  either  by  direct  proof  or  by  usage  from  which  its  existenoe 
may  be  presumed,  anf  is  perfectly  consistent  with  the  continuance  of  the  original 
lease  of  the  entire  tenure — Ouni  Mahomed  v.  Moran  AW^Doorja  Prasad  Myiie  and 
another  v.  Joy  Naram    Eazra,  I.   L.  R.,  4  Cal.,  96  ;  F.  B.    Where  a  tenant 
who  held  under  co-sharers,  to   whom  he   had  been   accustomed  to  pay  his  rent 
jointly,  was  sued  by  one  of   the  co-sharers,  the  others  being  made  parties  to  the 
suit,  and  pleaded  that  he  had  paid   the  rent  to  his   co^efendants  who  admitted 
receipt  thereof,    it  was  held  that  the  suit  should  be  dismissed,  the  remedy  of  the 
co-sharer  who  has  not  received  his  share  of  the  rent  being  against  his  co-sharer,  not 
against  the  tenant — dhamt$ddeen  v.  Orish  Chunder  Shamunt,  I.  L.  R.,  4  GiJ.,  350. 
A  co-sharer,  on  the  allegation  that  a  tenant,  in  collusion  with  the  rest   of  the  co- 
sharers  in  the  estate,  had  withheld  payment  of  his  rent  Hiitherto  paid  jointly  to  all 
the  co-sharers)  brought  a  suit  for  the  recovery  of  his  snare  of  the  rent,  making  the 
tenant    and    all  the  coUuding   co-sharers   defendants  in  the  suit :  It  was  held 
that  the  suit  was  maintainable  under  the  Full   Bench  decision   of  Doorgachum 
Surma  v.  Jumpa  Daei,  12   B.   L.   R.,  289  ;    21    W.  R.,    46— JoJn  Da$  t. 
Sutherland  and  another,  I.   L.   R.,  4   Cal.,  556.    A  sale  of  a  share  in  a  tenure, 
let  out  to  a  tenant  in  its  entirety,  does  not  of  itself  necessarily  effect  a  severance 
of  the  tenure  or  an  apportionment   of  the  rent ;   but  if  a  purchaser  of  the  share 
desires  to  have  such  a  severance,  he  is  entitled  to  enforce  it.     If  he  takes  no  steps  for 
that  purpose,  then  the  tenant  is  justified  in  paying  the  entire  rent  to  all  the  parties 
jointly  entitled^  to  it.     But  if  the  purchaser  desires  to  effect  a  severance  of  the 
tenure  and  an  apportionment  of  the  rent,  he  mast  give  the  tenant  due  notice  to  that 
effect,  and  then  if  the  parties  cannot  agree  to  an   apportionment,  the  purchaser 
may  sue  the  tenant  for  the   purpose  of  having  the  rent  apportioned,  making  all 
the  other  co-sharers  parties  to  the  suit — Ishwarchunder  Dutt  and  others  v.  Ban% 
Kriena  Doi  Dwtt,  I.  L.   R.,  9  Cal.,  902 ;  F.  B.,  6  C.  L.  R.,  421.     The  plaiptiff, 
alleging  himself  to  be  a  14-anna  shareholder  in   a  zemindari,  sued  for  proportion- 
ate share  of  the  rent  due  to  him  as  such  shareholder— the  other  co-sharers  were 
made  defendants,  but  ^id  not  contest  the  suit :    It  was  held  that    inasmuch 
as  it  had   been  shown  that  the  tenant-defendant  had,  on  previous  occasions,  paid 
the  plaintiff  rent  separately,Hhough  not  in  the  proportionate  share  now  demanded  by" 
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him,  and  it  being  fnrfclier  to  be  preBomed  that  the  ^o-eharers  admHted  tbe 
plaintiff  a  claim,  such  suit  would  lie — Outtffanarain  Sirkar  and*  another 
Y.  8reen<ith  Banmjij  I.  L.  R.,  9  Cal.,  915;  6  |C.  L.  R.,  16.  Where  on  the 
consent  of  all  tdie  shareholders,  lan(ttords,  a  tenant  in  an  undivided  property  has 
agreed  to  pay  the  different  sharers  the  rent  of  the  tennre  in  proportion  to  their 
respectire  shares,  and  can  be  and  has  been  sued  for  the  rent  of  ^  particular  share, 
it  is  not  open  to  such  tenant  to  cease  from  paying  the  proportionate  fraction  of  the 
rent  due  in  accordance  with  his  agreement,  except  on  the  consent  of  the  owner  of 
that  particular  share.  Where  co-sharers  in  an  undivided  property  acquiesce  in  a 
decision  declaring  one  of  their  number  the  owner  of  a  recognized  share  ia  such 
property,  it  is  not  open  to  a  tenant  (who  had  preTiously  agreed  to  pay  his-  rent  i« 
accordance  with  the  sharers  of  the  respective  part-owners)  to  refuse  payment  of  the 
proportionate  share  of  the  rent  claimed  by  such  co-sharer  as  the  owner  of  the  re- 
x^gnized  share, .  simply  on  the  ground  that  he  had  never  before  paid  rent  so  pro- 
portioned to  such  co->8harer — Lootfulhuck  y.  QcpU  Ckunder  Masmmdar^  L  L»  B., 
5  Cal.,  941 ;  e  a  L.  R..  402. 

Where  one  of  a  number  of  co-sharers  of  certain  property,  the  rent  of  which  was 
paid  by  the  t^iants  to  a  person  acting  as  agent  of  the  co-sharers,  from  whom  they  re- 
ceived it  in  proportion  to  their  respective  shares,  brought  a  suit  against  the  tenants 
ior  arrears  of  rent,  and  it  appeared  that  the  agent  had  been  dismissed  by  the  other 
co-sharers  without  the  consent  of  the  plaintiff,  and  contrary  to  her  wish,  and  that 
she  had  given  notice  to  the  tenants  to  continue  the  payment  of  her  share  ad 
before  and  not  to  pay  any  newly-appomted  agent,  and  it  also  appeared  that  the 
other  co-sharers  were  colluding  with  the  tenants,  and  the  pluntiff  made  them 
parlies,  defendants,  with  the  tmiants,  it  was  held  that  such  a  suit  would  not  lie,  and 
that  the  poper  course  to  pursue  was  that  pointed  out  in  Q\ira  Ohunder  Banerji  v. 
Amser  MundUf,  22  W.  R.,  394— Joi^o  Ghai  and  others  r.  Kadumhini  Dan,  I.  L.R,, 
7  Old.,  150 ;  8  O  L.  K.,  445.  One  of  several  co-sharers  can  bring  a  suit  for  rekrt, 
making  his  co-sharers  parties,  only  when  he  daims  in  sudi  suit  the  whole  rent  due 
to  all  the  shareholders,  or  where  any  portion  of  it  has  been  paid,  the  whole  unpaid 
iMdanoe — Dino  Nath  LMiun  v.  Moharrum  Mutlik  and  other*,  7  C.  L.  R.,  198. 

A  registered  owner  under  Act  FTI  o/lS7B  (B.  C)— The  mere  fact  that  a  person 
i*6»re4  ^^  registered  as  owner  under   Act  VII  of  1876  (3.C.)  does 

Aregtttereaowner.  not  entitle  him  to  recover  rent  where  his  title  is  denied— 
Bam  Rristo  Dm  {Mahataname)  v.  Sheik  Harain  (Mahm'^d  Jan),  I.  L.  R.,  9  Cal., 
517  ;  12  C.  L.  U.,  141.  "  That  section  (section  78  of  Act  VII  of  1876  B.C.)  says,*' 
observed  in  this  case  the  learned  Chief  Justice,  '^  that  no  person  shall  be  bound  to  pay 
rent  to  any  person  claiming  such  rent  as  proprietor  or  manager  of  an  estate  or  reve- 
nue-free property  in  respect  of  which  he  is  required  by  this  Act  to  cause  his  name 
to  be  registered,  or  as  mortgagee,  unless  the  name  of  such^claimant  shall  have  been 
registered  under  this  Act.  It  is  contended  that  under  the  provisions  of  that  section,  the 
registered  owner  of  a  revenue*paying  estate  has  a  right  to  sue  the  tenants  fot  reni, 
although  he  has  not  entered  into  any  contract  with  them,  and  although  he  cannot 
prove  a  good  title  to  the  estate  of  which  he  is  the  registered  owner.  We  think  that 
the  section  does  not  say  or  mean  anything  of  the  kind.  It  is  true  that  the  owner 
of  the  estate  cannot  sue  for  rent,  unlew  he  tt  regintered ;  but  it  by  no  means  follaws 
that  he  who  is  not  the  true  owner  can  sue  because  he  is  registered.  The  point  fs 
Teiy  clear,  and  has  been  decided  by  this  Court  on  several  previous  occasions.  Speak- 
ing for  myself  I  heartily  wish  it  were  the  law  that  the  registered  owner,  and  the 
■egistered  ownor  oidy,  was  entitled  to  sue  the  tenants  «for  rent ;  and  that,  not 
only  as  regards  revenue-paying,  but  all  other  estates.  Unfortunately,  however,  that 
is  not  the  law  at  present*'— -Fik^  however  section  79  of  Act  VII  of  1876  B.C.  and 
section  60  of  this  Act. 
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A  mortgagee  who  has  foreclosed  his  mortgage  is  not  entitled  to  recover  vent 
*  from  a  tenant  of  the  property  from  the  date  of  the  foredosore 

••<^^^^-  but  from  the  date  on  which  he  has  perfected  his  title  and  the 

tenant  has  notice  of  his  having  done  so — Bauuddin  Chowdry  r.  Khoda  Ifemaz 
Chowdry,  12  C.  L.  R.,  479. 

The  relation  of  landlord  and  tenant  is  said  to  exist  where  the  landlord  is  in 
7b    iuoeeed   in  rent    '^^^^P*  f^^  enjoyment  of  rent  from  the  tenant  in  respect  of 
ntitt  tkereUUiomhip  of    land  in  dispate.     A  suit  for  arrears  of  rent  will  not  lie  noless 
landlord     and   Untmt    the  relationship  of  landlord  and  tenant  be  established    be^ 
m%tith6%\ofontoemut,      tween  the    parties— £-*«;>*    Ahdool    Ounnee  r.     Kherode 
Chtmder  Boy,  2  Hay's  Report,  409.    This  mle,  however,  does  not  always  hold  good. 
For  instance,  a  landlord  is  entitled  to  recover  rent  from  an  oothundi  tenant  without 
proof  of  the  previous  receipt  of  rent  from  him— IftrzAir  Buvomy.  Hills,  8   W.    K., 
Act  X,  159.    "  We  think,"  observed  Steer  and   Levinge,  JJ.,  "  that  though  Igr 
.  the  law  of  landlord  and  tenant,  as  applied  in  England,  a  person  who  takes  and 
cultivates  the  lands  of  another  (there  being  no  express  permission  to  cultivate  on  the 
eide  of  the  landlonl  nor  any  express  condition  to  pay  rent  on  the  part  of  the  cultivator) 
would  not  be  allowed  to  be  regarded  as  a  tenant,  but  treated  as  a  mere  toespasser  ; 
the  peculiar  circumstances  of  this  country  preclude  the  applicability  of  the  technical 
doctrine  of  the  English  Law  of  Landlord  and  Tenant  to  such  a  case.    Here  it  is   a 
very  usual  thing  for  a  man  to  squat  on  a  piece  of  land,  or  to  take  into  cultivatioB 
an  unoccupied  or    waste^  piece  of  land.    Tenancy    in  a  great  many  districts   in 
Bengal  commences  in  this  wky,  and  where  it  does  so  commence,  it  is  presumed  thaei 
the  cultivator  cultivates  by  the  permission  of  the  landlord,  and  is  under  oUigatioa 
to  his  landlord  to  pay  him  a  fair  rent,  when  the  latter  may  choose  to  demand  it.  llnis 
the  established  usage  of  this  country  regards  these  parties  as  landlord  and  tenant^ 
and  unless  the  landlord  chooses  thus  to  treat  him,  the  cultivator  is  not  regarded,    as 
he  would  be  by  the  law  as  administered  in  England,  as  a  trespasser,  but  as  a  tenant, 
and  he  would  be  so  although  he  may  never  have  expressly  acknowledged  the  land- 
lord's right,    or  entered  into    any  express  contract  vrith  him  for  the  payment 
of    rent.      If  he  chooses  to  cultivate  the  ^zemindar's   lands,  and  the  zemindar 
lets  him,  ihere  is  an  implied  contract  between  them  creating  a  relationship  of 
landlord    and  tenant — Niiyanund  Qhose  v.  Eishen  Eithore^   Sp.   W.   R.,  Act 
X,  82.    Again  a  lessee  may  sue  the  under-tenants  and  recover  rent  from  tfaeo^ 
without  proof  of  his  previous  receipt  of  rent. .   He  is  entitled  to  a  rent  decree  if  he 
can  show  that  his  lessor  who  was  in  possession  by  receipt  of  rent.    For  his  posses* 
sion  is  in  the  eye  pf  law  a  mere  continuation  of  that  of  his  lessor.    A  purchaser  of  a 
zemindari  is  entitled  to  all  the  rents  accruing  due  from  the  date  of  his  purchase  ; 
and  if  the  tenants  or  raiyats,  after  having  had  notice  of  his  title,  choose  to  con* 
tinue  to  pay  their  rents  to,  or  for  the  use  of,  the  former  proprietor,  they  do  so  at 
their  peril,  and  cannot  ]Aead  such  payments  in  answer  to  a  suit  for  rent  by  the  new 
owner.    The  notice  may  be  either  actual  or  symbolical,  which  last  is  usually  giwmm 
in  this  country,  by  placing  a  f^amboo  on  the  land— 2^  Collector  of  Bajthakf§  ^. 
Euro  Sundari  Dehi^  Sp.  W.  R.,  Act  X,  6. 

In  a  suit  for  arrears  of  rent  plaintiff  must  show  that  there  was  some  contest 
to  pay  rent  entered  into  by  detendant.  This  may  be  shown  either  by  the  evidsaos- 
of  some  specific  contract,  or  by  evidence  of  previous  payment  from  which  a  coatiast 
could  be  inferred— Ztftf/^M^^  Do99  v.  Sheih  Enyet  aU,  22  W.  K.,  846.  In  As 
course  of  the  judgment  in  this  case,  Ainslie,  J.,  observed  that,  *<  although  theie  wmy 
not  have  been  specific  con^tract  to  pay  rent,  still  the  plaintiff  would  be  entitled  to  % 
fair  compensation  for  use  and  occupation  of  land  ;  but  this  will  hardly  hdp  ihs 
plaintiff,  because  there  is  absolutely  no  evidence  as  to  what  would  be  a  fair 
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pensation  for  the  land,  except  the  eyidence  of  previoiis  payment  of  rent,  which  has 
been  rejected  as  not  trustworthy.  Although  the  Court  need  not  be  strict  to  tie  the 
plaintiff  down  to  the  exact  form  of  his  plaint,  yet  when  he  seeks  to  introduce  any 
change  he  must  show  that  the  yiew  of  matters  which  he  now  puts  forward  was  one 
which  had  been  really  in  the  contemplation  of  the  parties,  so  that  they  had  an  op- 
portunity of  bringing  forward  eyidence  on  the  point,  and  that  the  eyidence  on  the 
record  was  really  directed  to  the  substantial  case  set  up  " — Lukheekanta  D<i8  y. 
Sumeeruddin  Luskur,  21  W.  R.,  208,  F.  B.  In  another  case  it  has  been  held  by 
Phear,  J.,  that  the  claim  of  the  plaintiff  to  recoyer  rent  from  the  raiyat  whom  he  sues 
must  stand  upon  one  or  other  of  the  two  grounds,  namely,  either  the  raiyat  by  pay- 
ment of  rent  on  preyious  occasions  or  otherwise  has  admitted  himself  to  be  bound  to 
pay  rent  to  the  plaintiff  personally,  or  the  plaintiff  must  show  that  he  has  come  by 
purchase  or  some  sufficient  mode  of  transfer  into  the  place  of  those  persons  who 
had  preyiously  the  right  to  receiye,  and  be  paid  the  rent  by  the  defendant  raiyat." 
Further  on  the  learned  Judge  says  that  a  party  who  has  been  in  possession  by  re-  ' 
eeiying  from  the  occupant  raiyat  the  entire  rent  payable  in  respect  of  the  land,  or  by 
virtue  of  any  acknowledgment  from  him  that  he  was  occupying  the  land  as  the  said 
party's  tenant  at  a  definite  rent,  has  a  right  to  claim  rent  from  the  raiyat  as  his 
personal  tenant  apart  from  any  title  to  the  property  on  which  he  relies — Bhi/ro  Sin^ 
y.  JStajah  Leelanund  Sing  Bahadur,  21  W.  R.,  158. 

When  the  relationship  of  landlord  and  tenant  has  once  been  proved  to  exist, 
the  mere  non-payment  of  rent,  though  for  many  years,  is  not  sufficient  to  show 
that  the  relationship  has  ceased,  and  a  tenant  who  is  sued  for  rent  and  contends 
that  such  relationship  has  ceased,  is  bound  to  prove  that  fact  by  some  affirmative 
j^roof,  and  more  specially  is  he  so  bound  when  he  does  not  expressly  deny  that  he 
^till  continues  to  hold  the  land  in  question  in  the  suit — Bungolal  JUundal  v.  AbdoQl 
Qufoor  and  othert,  I.  L.  R.,  4  Cal.,  814. 

Before  arrears  of  rent  can  be  recovered  in  a  suit  under  this  Act,  the  landlord 
A  rent  stuit  shovld  lie    n^^st  show  that  the  raiyat  holds  a  tenure   under  him — Ma-^ 
against  the  recognised     homed  Ahtan  Chowdryy.  Kisto  Sundar  Talookdar,  Sp.  W.  B.,| 
raiyat.  Act  X.,  81 ;  Sheik  Kazi  v.  Lloyd,  8  W.  R.,464.     A  snjt 

for  rent  is  maintainable  against  the  person  in  poissession  as  tenant — Qungaram 
Sirdir  v.  Biveeevur  JBanerjee,  6  W.  R.,  Act  X,  82  ;  Jerdbootnissa  v.  Ram  Chunder 
Dauy  Id.,  86.  When  land  is  let  to  several  raiyats  a  suit  for  rent  cannot  be  brought 
against  one  only  of  them — Eoop  Narain  Singh  v.  Juggoo  Singh,  10  W.  R.,  804, 
A  zemindar  is  not  bound  to  recognize  as  ms  tenant  one  whose  name  has  not  been 
registered  in  his  books  :  and  when  his  rent  becomes  due  and  is  not  paid,  it  is  suffi- 
cient for  him  to  bring  his  suit  against  the  parties  from  whom  he  has  hitherto  received 
rent— 5tf Jttfi  Chunder  Bo$e  v.  Gooroo  Churan  Bote,  15  W.  R.,  99.  AzenundlC 
is  bound  onljto  look  to  his  registered  tenant^  and  the_fiafl>r<jent  of  that  rggjstnu- 
USPT'K&ynSe^pr^nmeJ  where  he  receives  ir^nt  from  his  tenant  in  recognition  of  his 
jmancj'^Dhu^puC'SmgY^J^tt^^  T5  W.  R.,  |11  ;   Andnd  Moyee  Do99ee  v, 

Aiohentfra  Lorain  Dass,  Id^^  264.  ^  A  landlord,  by  accepting  rent  from  a  raiyat, 
fecoghlses"^  hlpi  n.^  ^^  ^waii:::^Noho  Kumar  GhoseY,  Xishen  Chunder  Banerji,  Sp. 
W7TC.,  AcrX.,112  ;  Bharut  Boy  v.  Qunga  Narain  Mahapittra,  14  W.  R.,21I; 
Bam  GuimidlBoy  y*  Doshobbuja  Dehia^- 18-  W,  R.,  195/  WhaEeiver  may  be  the 
rights  of  the  members  of  the  family  of  a  lessee  of  certain  lands  as  between  them- 
sisTves,  the  zemindar  is  not  bound  to  recognise  the  title  of  any  one  beyond  the 
person  to  whom  he  has  granted  leases,  and  to  whom  alone  he  looks  for  rent — 
Woopendra  Mohan  lagorer.  Thanda  Dasi,  18  W.  R.,  ^95.  A  aemindar  may, 
however,  sue  the  real  lessees  for  rent,  leaving  out  the  ostensible  owner  whose  name 
appears  in  his  sherista,  and  who  is  primdfaeie  the  persotT  liable  for  rent — Proiunno . 
Chund6r  Pal  v.    Koilas  Chandra  Pal  Ohowdry,  8  W.  K.,  428,  F..B, ;  Jadu  Naih 
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Pal  T«  .9^*0^891110  CiunJer  Dwti,  9  W.  R.,  71.  The  assignee  of  a  d4hn  for  rests  can 
sua  under  the  Rent  Law.  A  suit  for  arrears  due  under  an  assignment  of  rent  is 
«.  suit  to  recover  arrears  of  rent  within  the  meaning  of  this  Act^^ KiBhen  Koomar 
Matter  T.  Mohesh  Oknnder  Banerji,  Sp.  W.  B.,  Act  X,  3  ;  Hart  NatK  Motumdar  y. 
Jf^ran  4"   Co.,  /rf.,   127:  ^tamoBw^^ 

1  Hay,  574.     Where  a  landlord  regiS^gredli  new  tenimt  witlT  his  ei^ress  or  implied 
consent  in  the  plaee  of    the  old  tenant^  the  new  tenant  beoomes  for  the  future  as 
much  personally  liable  for  the  rant  as  the. old  t^ant  was  ;  and  this  personal  liabi* 
lity  continues,  notwithstanding  a  fresh  transfer  or  devolution  of  the  tenure,  uJess 
proper  steps  are  taken  to  apprise  the  landlord  xA  the  change  and  to  have  it  regis^ 
tared  in  his  idierista.    A  suit  hating  been  brought  in  1284  for  arreara  of  rent  dl 
a     durpatni    for    the    years     1281-88,  and    part  of    1284,  against  the  widow 
and  heiress  of  the  former  durpatnidar,   who  died  in  1256,  A  pleaded  that  she  mm 
not  the  representatiye  of    her  husband,  as  in   1276  she    had    adopted    a    son* 
Whereupon  in  1285,  more  than  three  years  from  the  time  tlie  rent  of    1281 
became  due,  the  son  was  made    a  defendant.     It  appeared  that  from  the  time 
of   her  husband's  death  A  had  allowed  her  own  name  to  remain  on  the  sherists 
of  the  plaintififo,  and  that  the  plaintiffs  had  no  notice  of  the  adoption*    It  was 
heUL  that  the  daim  for  the  rent  of    the  year  1281  was  not  barred  as  against 
A  and  the  tenure,  but  that  no  decree  could  be  made  against  the  son   in  respect 
of    lir-rDwarka  Nath  MUter  and  other  $  t.  Nohungo  Munjori  Lmi  and  oihere, 
7  C.  L.  R.,  283.    In  execntinn  i)l,^ft_decree  against  one  of    several  joint-h^ders 
^   a  tenure,   when  .it  is   cleai^  that  what  is  sold,  and  intended  to  be  sold,  is  the 
interest  of  the  judgment-debtor  only,  the  sale  must  be  confined  to  that  interest 
although  the   decree-holder  might  have    sold  the  whole  tenure  had    he    taken 
proper  steps  to  do  so,  or,  although  the  purchaser  may  have  obtained  possession 
of  the  whole  tenure  under  the  sale.     But  if,  however,  it  appears  that  the  judg^ 
ment-debtor  has  been  sued  as  representing  the    ownership  of  the  whole  tenure, 
and  that  the  sale,  although  purporting   to   be  of  the  right,  title,  and  interest 
of   the  judgment-debtor  only,  was  intended  to  be,  and  in    justice    and  equity 
ought,  to  operate  ad  a  sale  of  the  tenure,  the  whole  tenure  must  be  considered  as 
having    passed    by    the    sale.    If    the    question   is    doubtful  on  the  face  of  the 
proceedings,  the  Court  must  look  to  the  substance  of    the  matter,  and  not  to 
the  form   and  language  of  the  proceedings.     Where  a  judgment-debtor  was  alone 
registered  in  the  sherista  of  the  zemindar  as  owner  of    a  tenure,  but  it  appeared 
thjftt  his  two  brothers,  who  were  joint  in  estate  with  him,  were  entitled  to  an  equal 
share  with  him  in  the  tenure,  but  that  the  judgment-debtor  was  the  manager  ; 
and  when  it  appeared  that  the  zemindar  being  only  entitled  to  a  share  in  the 
zemindari  had  obtained   a  decree  against  the  judgment-debtor  alone  for  arrears 
6f  rent,  atid  in  execution  thereof    proceeded  to  sell  his  right,  title  and  interest 
under  Section  64  of    tlfe  Bent  Act,  it  was  held  that,  as  the  judgment-debtor 
i'epresented  his  brothers,  and  as  they  were  equally  liable  to  pay  the  amount  of 
the  decree,  uj^n  the  principle  set  out  above,  the  latter  were  not  entitled    to 
recover  their  share  of    the    tenure  which    the    auction-purchaser   had    obtained 
possession    of    in  execution  of    the    decree    against    the    judgment-debtor — Jeo- 
lal  Singh  and  others  v.    Ounga  Frotad  and  another,  I.   L.   R.,   10  Cal.,    996. 
The  mortgagee  of    an  indigo  factory  foreclosed  and  took  possession  of  the  concern 
^^  in  the  ikionth  of    Jeyt  1282.    The  rents  due   from  the 

»pmtumS>5!'r«S    "^^y*^  ^^"^  *^^  y^^  ^282  became  due  at  the  end  of  Jeyt 
1^82,  and  were  collected  by  the  mortgagee  ;  the  rents  for 
1282  due  to  the  land-owners  from  the  owners  of    the  indigo  concern  also  became 
due  at  the  end  of   Jeyt   J282.     It  was   held  that  the  mortgagee  in  possession 
'Vas  liable  for  them-^JE^.  Macnaghten  and  another  v.  Bheeknri  Sing,  2  C,  L  R.,  32^ 
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-        In  9aits  under  Act  'X   of    1869,  a  third  person  tjould  inierrene  and  claim  the 
right  to  receive  rent  from  the  defendant  under  the  provisions 

^^^^^J]"^*!^  xJ^r****    ^^    ®®^^^^   "^^   ^^    *^**  ^^^'  ^^^^^^^   77   ran    as   follows  : 
^'         "  When  in  any  suit  between  a  landholder  and  a  raiyator  under- 
ienaat,  the  right  to  xlsceivB  the  rent  of  the  land  or  tenure  cultivated  or  held   by  the 
raiyat  or  under-tenant  is   disputed,  and  such  right  is  claimed  by  or  on  behalf  of  a 
third  person  on  the  ground  that  such  third  person,  or  a  person  through  whom  he 
claims,  has  actually  and  in  good  faith  received  and  enjoyed  such  rent  before  and  up  to 
the  time  of  the  commencement  of  the  suit,  such  third  person  shall   be  made  a  party 
to  tiie  suit,  and  the  question  of  the  actual  receipt  and  enjoyment  of  the  rent  by  such 
third  person  shall  be  inquired  into,  and  the  suit  sh|tll  be   decided   according  to  the 
result  of  such  enquiry."    In  cases  of  intervention   under  that  section  the  party  in 
actual  and  bond  fide  receipt  and  enjoyment  of  rent  before  and  up  to  the  commence- 
ment of  the  suit,  was  entitled  to  a  decree  without  any  reference  to  the  question  of  a 
legal  title  to  the  property — Nawab  Nazim  of  Bengal  v.   Puddo   Loohan  Mundle^ 
1^    W.   R ,   Act  X,  26  ;  Syud  Je»sin  Boasen  v.    Narain  Dans,  Id.,  56  ;  Eishen 
Kumar  8haha  t.    Jeehun  Sing,  Id.,  85  ;  Jagurdee  v.  Badka  Kishore  Talukdar,  18 
W.  R.,  259.     An  intervener  must  not  only  show  that  he  received  rent,   but  that 
his  receipt  was  t^(2^0 — Woomesh  Chunder-Dufi    v.     Bhogohaneh under  Sag,   9 
W.  R.,  805  I  Huronath  Boy  r.  Prannafh  Bog,  7  W.  R.,  86. 

Interrenors  can  now  be  admitted  only  under  the  provisions  of  section  73  of  Act 
Vm  of  1859  (ss,  82  &  28  of  Act  XIV  of  1882).  That  section  empowers  Civil 
Courts  to  make  persons ''  who  may  be  entitle!  to,  or  wbo  claims  some  share  or  interest 
in  the  subject-matter  of  the  suit,  or  who  may  be  likely  to  le  aftected  by  the  result," 
parties  to  a  suit.  It  is  not  necessary  to  admit  an  intervener  in  a  rent  suit  under  this 
Act,  if  his  interest  cannot  be  injured  by  a  decree  therein — Issur  Chunder  Sen  v, 
Bepin  Beharg  Bog,  16  W.  R,,  132.  The  effect  of  the  transfer  of  jurisdiction  as 
to  rent  suits  from  the  Revenue  Courts  to  the  Ordinary  Civil  Courts  is  not  to 
^able  plaintiff  to  expand  the  provisions  of  the  law  relating  to  them  and  the 
interrenors,  which  merely  refers  to  the  previous  enjoyment  ^  the  rent,  into  a 
trid  of  an  entirely  new  and  complicated  issue  between  plaintiffs  and  some  other 
person  daiming  title  to  the  estate,  but  a  suit  for  rent  under  this  Act  must  be 
a  bond  fide  suit  for  rent  and  so  not  to  be  a  trial  of  a  wholly  different  issue  between 
parties  advancing  conflicting  claims  of  ownership  to  the  estate — Badka  Malahtr 
V.  Sriati  Narain  Shaha,  21  W.  R.,  SS,per  L.  S.  Jackson,  J.  ;  Bgkunfa  Kghurfo 
Does  V.  Shoihi  Mohun  Pal  Chowdrg,  22  W.  R.,  526.  A  party  who  is  out  of 
possession  has  no  right  to  come  to  Court  and  ask  for  a  decree  for  rent  with  the 
yiew  of  bringing  in  a  third  party,  and  having  tried  under  the  title  of  a  rent  suit, 
all  questions  of  title  between  himself  and  that  third  party.  Such  a  proceeding  is  al- 
together  opposed  to  the  princij^e  laid  down  in  section  78,  Act  VIII  of  1859— Dcya/ 
Ohunder  Sahai  v.  Sobin  Chunder  Audikari,  16  W.  R.,  285.'  By  section  73  the  Court 
in  authorized,  at  any  hearing  of  a  suit,  to  put  a  person  upon  the  record  who  is  not 
already  a  party  to  the  suit,  in  the  event  of  its  appearing  that  th^  person  would 
be  |>rejudiced  or  might  be  prejudiced  by  a  decree  passed  between  the  existing 
parties  to  the  suit.  In  a  suit  for  rent  brought  against  a  tenant  by  a  person  claiming  to 
pe  in  the  situation  of  a  landlord,  the  Court  ought  not  to  put  on  the  record  a  person 
who  prefers  opposing  claims  to  the  plaintiff,  unless  it  sees  that  his  position,  as  such 
opponent,  would  be  seriously  compromised  by  the  result  of  a  decree  made  in  favor 
of  the  plaintiff  against  the  party  sued  ;  and  when  once  an  intervener  has  been 
pot  upon  the  record,  the  Court  cannot  well  avoid  trjjjng  all  questions  which 
naturally  arise  upon  the  plaint  as  between  the  plaintiff  and  the  intervenor- 
defendant,  and  it  will  try  these  questions  upon  the  issues  which  are  framed 
between  the  parties — Choolie    Singh    ▼.    Fokil    Singh,    19     W.   R.,  249,  jyer- 
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Phear,    J.   Where  Act  X  o!    1859,  section  77,    is    no    longer    in  force,    the 
efEect  of*    adding    a    party     nnder  Act    VIII    o!    1859 »    section     78,    in    a 
rent  suit  is  the  same  as  in  any  other  kind  of  suit.     YHiatever  be  the  class  of   suit, 
the  party  added  cannot  raise  an  issue  which  would  entirely  change  the  nature  and 
scope  of  the  suit ;  the  Court  haying  to  limit  its  enquiry  to  the   issue  necessary  in 
order  to  try  the  plaintiff's  right  to  the  special  relief  sought ;  e.g.j  where  the  relief 
sought  is  the  recovery  of  the  arrears  of  rent,  the  intervehor  is  competent  to  raise 
all   questions,   whether  of  title  or  otherwise,  which  bear  upon  the  issue, — Is  the 
plaintiff  entitled  to  recover  the  rent  claimed  ? — Bani  Tille$9uri  Koer  v.  Rani  Aihmed 
Koet'  and  another^  24  W.  R.,  401,  per  Mitter,  J, ;  vide  also  Dimanath  Boee  y.  Orith 
Chunder  Bandopadhya,  23  W.  R.,  435.   An  intervener  in  a  suit  for  rent  had  no  right 
to  be  made  a  defendant,  and  to  iutroduce  entirely  new  issues  of  title  ;  but  where  he 
had  been   made   a  party  without  objection  on  the  part  of  the  plaintiff  in  the  first 
Court  it  was  held  that  the  objection  could  not  be  taken   in   special  appeal — Bireevar 
Panre  v.  Jogendra  Chunder  Deb  and  {Intereenor)   others   {dffendantB)j  24  W,  B., 
261  ;  Luchmidhur  Fatah  v.  Baghoobur  Sing,  Id.,  286.     In  a  suit  for  rent,  where  a 
third  party  intervenes,  the  Court  does  not  err  in  law  in  going  into  the  question  of  title 
where  this  is  necessary  in  order  to  decide  who  has  been  in  the  enjoyment  of   rent — 
Eadhamani  v.   Bamnarain  Be,  22  W.  R.,  440.     Parties  who  choose  to  buy  property 
in  another  person's  name,  and  allow  that  person  the   opportunity   of   dealing   with 
it  as  his  own,  cannot  be   allowed  in   equity  to  intervene  in  a  suit  brought  by  him 
for  the  rent  of  such  property — Smith  v.  Makhun  Mahaton,  18   W.  R.,  526.     In   a 
suit  by  a  landlord  to  recover  arrears  of   rent  from  tenants  who  had  been  forcibly 
compelled,  by  the  superior  holders  of  a  tenure  over  the  plaintiff,  to  execute  a  kabuliyat 
to  themselves  and  to  pay  rent  accordingly,  it  has  been  held  that  such  wrongful  act  of 
the  intervenor-defendants  (the  superior  holders)  was  not,  in  law,  sufficient  to  constitute 
an  ouster  of  the  plaintiff  or  to  destroy  the  relation   of  landlord   and  tenant   between 
the  plaintiff  and  the  defendants,    so  as   to  relieve  the  latter  of  the  liability  to  pay 
their  just  debt  to  their  landlord — Chunder    Nath    Banerjee    v.    Jugut   Chunder 
Bhuttaoharga,  22  W.  R.,  337.     In  a  suit  for  arrears  of  rent,  in  which  an  intervener, 
who  was  made  a  defendant,  alleged  that  the  land,  the   rent  of  which  was  claimed 
by  the  plaintiff,  was  not  really  mal  land,  but  that  it  was  lakheraj   land   belonging  to 
lier,  it  has   l)een   held  that,  as  the  interest  which  the  intervener  claimed  was  in  the 
land,  and  not  in  the  rent  which  was  the  subject-matter  of  the  suit,  the  decree   (if  the 
plaintiff   should  obtain  one)   would  not   be  prejudicial  to  her  ;  that  she  should  not 
have  been  made  a  party  ;  and  that  as  no  decree  had  been  passed  against  her,  but  the 
suit  had  been  decreed  against  the  original  defendants,  the  tenants,  she  had  no  locum 
standi  in  the   Court   of  Appeal — Kattayanee  Dehia  v.    Orish    Chunder    Banerji, 
23  W.  R.,  168  ;  lahur  Chunder  Sen  v.  Bimn  Bihari  Roy,  16  W.  R,,  132  ;  Biresvar 
Fanre  v.   Jogendra   Chunder  Deb,  24    W.   R.,  261.     Where  in  a  rent  suit  a  third 
party  gets  himself  made  a  party  under  section  73,  the  issue  between  him   and  the 
plaintiff  being  whether  the  property  formed  part  of  one  mouzah  or  another,  it  was 
held  that  he  should  not  have  bee^  made  a  party — Oooroo  Froeunno  Banerji  v.  Juggui 
Chundet*  Dutt,  20  W.   B.,   384.     A  lower  Appellate  Court  has   no  authority  to 
transfer  interveners,  who   had   been  made  defendants  by  the  first  Court,  to  the  side 
of  the  plaintiff  against  their  will,  unless  there   is   such   an    equity   on   the   part  of 
another  as  to  compel  them  to  such — Bihar  Hal  Daga  v.  Badhanath  Bass,  22  W.  B., 
229.     Where  the  purchaser  of  a  zemindari   sues   a  tenant-at-will   and  the  third 
party  to   whom   the   zemindar  had  granted  a  patni  of  the  land  intervenes,  the  issue, 
whether  the  zemindar  transferred  his  rights  to  the  plaintiff  or  had   previously  trans- 
ferred  them  to  the   intervener,  is  material — Gooroo  Frosunno  Banerji  v.  SreegopaL 
Faul  Ch  owdry,  20  W.  R.,  99.     The  mere  failure  of  an   intervener  to   establish  his 
claim   d  oes  not  entitle  the  {)laintiff  to  a  decree.     The  plaintiff  must  prove  his  case 
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before  he  can  get  a  decree — Nasoah  Nazim  of  Bengal  v.  Poddohetun  ^Mundle, 
5  W.  B.,  Act  X,  26  ;  Jogurdee  v.  Badha  Kisfore  Talukdar,  18  W.  R.,  259. 
Under  section  77  of  Act  X  of  1859,  it  appears  that  a  person  was  not  allowed  to 
intenrene  in  a  rent  suit  on  the  allegation  that  he,  and  not  the  party  sued,  was  the 
real  tenant.  That  section  applied  only  to  rival  landlords  in  receipt  of  rent.  Bat 
section  78  of  Act  VIII  of  1859  has  given  a  wider  scope  to  the  interveners.  Any 
one  whose  interest  may  be  affected  by  the  result  of  the  suit  is  entitled  to  be  made 
a  party.  Thus  where  B  intervenes  in  a  suit  for  arrears  of  rent,  stating  that  he  had 
acqaired  the  rights  of  the  tenants  and  had  paid  rent  to  the  plaintiff,  and  the  Munsiff 
finding  these  allegations  true,  made  B  a  third  party  in  the  case,  but  dismissed  the 
suit  on  the  ground  that  the  right  perscm  has  not  been  sued,  it  was  held  that  when 
B  was  made  a  defendant,  there  should  have  been  a  decision  come  to  between  him 
and  the  plaintiffs  and  the  relief  given  where  due — Moodhoo  Sudan  Bose  v.  Bidhoo 
Bkusun  Haldar,  22  W.  R.,  884,  per  L.  S.  Jackson,  J.  It  is  the  registered  tenant 
or  any  one  whom  the  zemindar  has  recognized  as  such,  who  has  the  right  to  be  ad- 
mitted as  a  third  party.  A  stranger  has  no  right  to  question  a  decree  passed  against 
the  registered  tenants — Amutai  Fatima  Khanum  v.  Taranath  Chand  and  others,  24 
W.  R  ,  151.  In  a  suit  for  enhanced  rent  an  intervener  has  no  right  to  be  made  a 
deieadtint-'Kaleenath  Bog  v.  Ishur  Chunder  Ohosal,  11  W.  R.,  F.  B.,  28. 
Where  a  person  sued  for  rent  sets  up  the  title  of  a  third  party,  and  alleges 
that  he  holds  under,  and  pays  rent  to  him,  such  third  party  ought  not  to  be  maide 
a  party  to  the  suit  so  as  to  convert  a  simple  suit  for  %}*rears  of  rent  into  one  for 
the  determination  of  the  title  to  the  property  in  respect  of  which  the  rent  is  claimed. 
Such  a  suit  raises  only  two  issues,  viz. :  (1)  Does  the  relation  of  landlord 
and  tenant  exist  between  the  plaintiff  and  defendant  ?  (2)  Are  the  alleged 
arrears  of  rent  due  and  unpaid  ?  And  these  are  questions  in  which  the  plaintiff 
and  defendant  are  alone  concerned,  and  no  third  party  claiming  a  title  adverse  to 
the  plaintiff  can  properly  be  made  a  party  to  the  trial  of  these  issues.  Section 
28  of  the  Civil  Procedure  Code  is  not  imperative,  but  allows  a  discretion  to 
be  exercised  ;  and  in  such  a  suit  it  is  better,  both  in  the  interest  of  the  Government 
and  for  the  proper  adjudication  of  the  question  of  title,  that  it  should  be  tried 
by  a  competent  Court  in  a  suit  directly  framed  and  brought  for  that  pur- 
pose—Xorfai  Mollah  V.  Kallg  Das  Bog,  I.  L.  R.,  8  Cal.,  288  ;  10  C.  L.  R.  581, 
per  Field,  J.  In  a  suit  for  arrears  of  rent,  in  which  an  intervener,  alleging  that 
i?        i-holder  *^®  plaintiff  was  merely  his  henamidar,  was  added  as  a  defen- 

dant under  the  Code  of  Civil  Procedure,  section  72,  it  was 
held  that  it  was  wrong  to  introduce  him  into  the  case,  and  that  any  issue  as  to  the 
alleged  henami  was  foreign  to  the  suit — Baboo  Bughoonath  Prosad  Sing  v.  Byjnath 
Sakog,  24  W.  R.,  849.  Plaintiff  who  derived  title  from  A,  who  was  the  ostensible 
purchaser  of  certain  immoveable  property  at  an  auction-sale  in  execution  of  a  deoree 
against  B,  brought  a  suit  to  recover  the  rent  of  such  pif>pertj  from  the  talukdars. 
The  appellant  was  allowed  to  intervene,  alleging  that  A  was  the  henamidar  of  a  third 
person  from  whom  he  himself  had  purchased  thg  property.  The  lower  Courts 
however  refused  to  try  the  question  of  henami  as  not  being  admissible  in  a  rent 
suit.  On  appeal,  held  that  the  question  of  henami  was  properly  raised  in  the  suit 
and  ought  to  have  been  tried — Tarini  Kant  Lahiri  Chowdrg  v.  Kriehan  Mont 
Ohowdrani  and  another ,  5  C.  L.  R.,  179.  The  Court  distinguishes  this  case  from 
the  former  thus  :  ''  Here  there  is  no  question  as  between  the  benamidar  and  the 
beneficial  owner,  i.e,,  between  Gugan  Chunder  as  benamidar  and  Goluknath  as  bene- 
ficial owner.  It  is  admitted  that  Gagan  Chunder,  althougl^the  recognized  purchaser 
of  Bisvanath*s  interest  at  the  execution  sale,  never  exercised  proprietory  rights  by 
collecting  rent,  &c.  Consequently  as  between  the  plaintiff,  who  derive  from  Gagan 
Ghunder,  and  the  intervenor-defendant,  who  derive  from  Goluk  Nath  Chowdry,  the* 
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question  is  fairly -raised  and  ought,  to  be  determined,  namely,  which,  of  >t]i6f  two  ia 
entitled  fb  the  rent.  If  the  lower  Court  thought  that  this  question  of  title  .could 
not  be  raised  in  a  rent  suit,  it  ought  not  to  have  admitted  the  interyenor-defendant 
as  a  party  to  the  suit,  but  haviug  admitted  him  it  ought  to  hare  tried  the  issue  which 
he  raised.**  T  sued  for  arrears  of  rent  oi^  a  specific  share  of  a  tenure.  G  inter^ 
yened,  denying  T's  right  and  title,  and  claiming  the  right  to  receive  the  rent  claimed 
as  against  G.  Held,  that  the  question  of  title  having  been  determined,  G  could  not 
sue  to  re-open  the  same  matter — Gobind  Chunder  Kundu  and  othert  v.  Taruk  Qh  wader 
Boae  and  othert^  1  C.  L.  R.,  d5.  In  a  suit  for  rent,  where  the  defendant  alleged 
that  a  person,  not  on  the  record,  had  a  joint  interest  with  the  plaintiff  in  the  property 
in  respect  of  which  the  rent  was  due,  it  was  held  that,  if  the  plaintiff  disputed  this 
and  objected  to  such  course  being  taken,  it  was  improper  to  add  such  person  as  co- 
plaintiff,  and  that,  if  added  at  all,  he  should  be  a  defendant,  in  order  that  the  issue 
between  him  and  the  plaintiff  might  be  properly  tried  ;  and.  also  that  in  such  case  ai\ 
appeal  lies  under  section  591  of  the  Civil  Precedure  Code~^  Qooghe  Sahoo  v.  Fr&ndal, 
Sahoo  and  another,  I.  L.  K.,  7  Cal.,  148. 

Arrears  of  rent, — Vide  notes  under  clause  (3)  of  section  54  of  the  Act. 

Bate  of  Bent. — Vide  section  51  which  provides  that  a  tenant  shall  be  presumed, 
until  the  contrary  is  shown,  to  hold  at  the  same  rent  and  under 
****  the  same  conditions  as  in  the  last  preceding  agricultural  year. 

In  a  suit  to  recover  arrears  of  rent  from  the  defendants  who,  as  ticcadars  of  the  plain- 
tiff's share  in  a  certain  mo«zah,  had  been  in  possession  from  1262  to  1281  without 
having  paid  any  rent,  the  plaintiff  who  claimed  a  bhaoli  rent  at  the  rate  of  9  annas  of 
the  crop,  proved  that  in  the  mouzah  in  question  the  raiyats  paid  rent  at  that  rate. 
Held  that  under  the  particular  circumstances  the  onus  was  on  the  defendants  who  al- 
leged that  the  proper  rate  was  8  annas  to  prove  their  allegation. — Lonhan  Ohowdry  and^ 
oihe^'g  V.  Anup  Sing^  8  C.  L.  R.,  426.  In  a  suit  for  arrears  of  rent,  where  the  plaintiff 
fails  to  prove  the  rate  of  rent  claimed  in  the  plaint,  it  is  the  duty  of  the  Court  to 
find  the  proper  rate  of  rent  payable  by  the  tenant  to  his  landlord,  and  not  to  give  a 
—  decree  merely  for  the  rent  admitted  by  the  tenant.     In  a  suit 

should  he^deterinincdi  '  ^^^  arrears  of  rent  for  the  years  1283 — 5  at  the  rate  of  lis.  2 
per  bigha,  it  was  objected  that  the  plaintiff  had  previously  ob- 
tained a  decree  in  respect  of  the  same  land  against  the  defendant  for  the  years  1281 
and  1282,  at  the  rate  of  15  annas  per  bigha,  and  that  they  could  not  nov^  claim  at  a 
higher  rate,  but  it  appeared  that  in  that  suit  the  Court  did  not  find  what  was  the 
proper  rent  payable  by  the  defendant,  but  had  merely  given  a  decree  at  the  rate  ad- 
Effeet  of  decrees  at  a  mitted  by  him  to  be  payable.  It  was  held  that,  although  the 
certain  rate;  ret-jvdi-  decree  as  to  the  rent  of  the  years  1281  and  1282  was 
cata  or  not,  binding  between  the  parties  as  to  the  rent  of  these  years, 

it  in  no  way  estopped  tlj9  plaintiffs  in  the  present  suit  from  proving  the  proper  rate 
of  rent  for  the  years  1283 — 5 — Funnu  Sing  and  others  v.  Nirghan  Sing,  8  C.  L  R., 
810  ;  I.  L.  R.,  7  Cal,,  298.  In  this  case  in  the  previous  suit  the  rate  was  not  de- 
termined, and  tlfe  District  Judge^said  in  his  judgment :  "  I  record  the  fact  that  I 
do  not  find  as  a  fact,  that  rent  has  hitherto  been  paid  at  the  rate  alleged  by  the 
defendants.  I  merely  find  that  it  has  not  been  paid  at  the  rate  alleged  by  plaintiffs** ; 
and  elsewhere  "  the  defendants'  case  is  very  likely  to  be  false."  Hence  the  Court 
found  that  when  both  the  plaintiffs  and  the  defendants'  allegations  are  false,  the  pro* 
per  and  actual  rate  of  rent  ought  to  have  been  determined  :  where  it  is  not  deter- 
mined but  a  decree  given  according  to  a  defendants'  admitted  rate  which  was  not 
true,  that  decree  will  notr  bind  the  parties  for  rents  of  future  years.  Where  however 
a  rate  of  rent  is  determined  and  decreed  to  a  landlord  for  a  certain  year,  it  is  binding 
on  the  tenant  as  regards  the  ensuing  years  until  the  latter  obtains  a  decree  to  a 
tiifferent  effect— 25  W.  R.,  10.     So  in  Jeolal  Sing  and  another  v.  Surfun,  11   0,  L. 
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ILy  483,  th^  plaintiff  in  a  isnit  for  rent  hiving  failed  to  pnwe  the  amonni  of  rent 
<3laiined  hj  him,  the  Court^  in  trying  the  issne  **  what  is  the  proper  amounl^  of  rent 
payable  to  the  plaintiff/'  gave  the  plaintiff  a  decree  for  the  amoant  admitted  by  tlie 
defendant,  that  amoant  being  less  than  that  claimed  by  the  plaintiff.  In  a  later  suit, 
the  plain dff  sued  the  defendant  m  respect  of  the  same  holding  tor  the  rent  of  a  s&bse- 
qnemt  year,  and  he  claimed  at  the  same  rate  as  he  had  claimed  in  the  prenons  suit. 
It  was  held  (Mitter,  J*,  dissenting)  that  the  decree  in  the  former  salt  was  reM-judi'* 
cata  as  to  the  proper  rent  payable  by  the  defendant. 

Where  the  plaintiff  sued  the  defendant  for  a  year's  rent  at  the  same  rate  which 
w  Am?  ^^^  ^°  decreed  to  him  for  the  previous  year  in  a  suit  which 

JLa-parte  decree,  -^^  ^^^  brought  against  the  same  defendant  for   rent  of   the 

same  property,  and  relied  upon  the  former  decree,  and  which  had  been  obtained  ex^ 
parte  as  evidence  of  the  rent  due  to  him  from  the  defendant,  it  was  held  that  thc) 
decree  in  the  first  suit  determined  the  amount  of  rent  due  from  the  defendant  to  the 
plaintiff,  and  also  that  the  decree  was  properly  admissible  as  evidence,  thotigh  the 
plaintiff  had  not  taken  out  execution  upon  that  decree,  and  his  right  to  take  out  exe- 
cution was  barred  by  limitation — Bir  Vhunder  MatUkya  y.  Hurish  Chunder  Das, 
I.  L.  K.,  3  Gal.,  383.  A  somewhat  different  view  was  taken  in  another  case. 
Where  a  suit  is  tried  ex^parte,  and  no  issues  of  facts  are  raised  beyond  the  geberal 
lASue  involved  in  the  claim,  the  decree  considered  as  evidence  is  only  evidence  that 
the  amount  of  rent  decreed  was  at  the  time  due  from  the  defendant  to  the  plaintiff^ 
but  it  is  no  evidence  of  the  amount  of  the  rental  of  the  holding — Chya  Penad 
Jiubusti  and  others  v.  Tarini  Kant  Lahoory  Chowdry,  23  W.  R.,  149.  So  it  has 
been  held  that  a  decree  obtained  ex-parte  is  not  final  within  the  meaning  of  explanation 
4y  section  13  of  Act  X  of  1877.  Such  a  decree  is  not  conclusive  evidence  of  th^ 
Amount  of  rent  payable  by  the  same  defendant  in  another  suit  for  subsequent  rent  of 
the  same  property.  Where  the  plaintiff  sued  the  defendant  for  a  year's  r^it  at 
the  same  rate  which  had  been  decreed  to  hUn  for  a .  previous  year  in  a  suit  which 
he  had  brought  against  the  same  defendant  for  rent  of  the  same  property,  and 
relied  upon  the  former  decree,  which  had  been  obtained  ex-parte^  and  which  ha 
also  alleged  had  been  duly  executed,  as  evidence  of  the  amount  of  rent  due 
to  him  by  the  defendant,  but  it  appeared  that  the  lower  Court  had  found  that 
the  alleged  execution  proceedings  were  fraudulent,  and  that  no  stepa  had  been 
taken  which  gave  finality  to  the  decree,  it  was  held  that  the  decree  was  not 
conclusive  evidence  of  the  amount  of  rent  due  from  th^  defendant  or  of  the 
questions  with  which  it  dealt — Nilmoney  Sing  v.  Heera  Lall  Das,  I.  L.  B.,  7  Oal.y 
23.  The  Court  observed  in  this  case  :  '*  Our  present  decision  does  not  conflict 
with  that  in  Bir  Chunder  Manikya  v.  Hurish  Chunder  Das,  inasmuch  as  the  question 
here  is,  whether  the  plaintiff  had  a  right  to  use  the  ex-parte  decree  as  conclusive 
evidence. 

Section  7  of  Act  X  of  1871  B.C.   (section  20  of  Aft  IX  of  1880)  provides  : 

Boadoei*  return  ;  no  ''  From  and  after  the  expiry  of  three  months  from  the  service 
higher  rate  realizable  of  any  such  notice  or  any  extension  of  such  time  under  the 
than  entered  U,  provisions  of  the  section  next  preceding,  every  holder  of  an 

estate  or  tenure  in  respect  of  which  such  notice  shall  have  been  served,  shall  be  pre* 
duded  from  suing  for  or  recovering  any  rent  in  respect  of  any  land  or  tenure  which 
shall  be  proved  not  to  have  been  included  in  the  return  lodged  by  him,  or  in  respect 
of  which  no  return  shall  have  been  lodged  as  aforesaid  or  valuation  made  by  the 
Collector,  and  from  recovering  rent  for  tenures  subsequently  created  or  in  excess  of 
the^  sum  mentioned  in  such  return  without  proof  of  the  creation  of  such  tenure  or  en- 
bancement  subsequent  to  such  lodgment."  Under  this  section  it  was  held  that  as 
section  5  of  the  Roadcess  Act  requires  the  holders  of  ^ny  estate  or  tenure,  of  which 
the  annual  rent  shall  exceed  one  hundred. rupeeS|  to  lodge  retorni  of  all  landd  com*^* 


Digitized 


by  Google 


262  THE  BXKT  LAW  OF  BfiH(UL.       [ARREABS  OF  SSKX 

prised  in  an  estate  or  tenure,  bkaoli  lands  onght'to  be  indnded  in  snch  return,  and 
where  snch  a  retom  has  not  been  made,  the  holder  of  the  estate  or  tenure  is  precloded 
from  suing  for  or  reeoyering  any  rent  due  therefor-Wu^  Mohun  Tewari  and  ethers  y. 
Finch,  I.  L.  R.,  9  Cal.,  68  ;  11  0.  L.  R.,  100.  But  the  rate  returned  under  the 
Roadcess  Act  may  not  be  a  true  rate,  and  it  is  not  admissible  in  eyidence  in  fayor  of  the 
Not  admUiible  in  fa-  semindar  against  his  raiyat  or  co-sharer.  Section  94  of  Act 
vour  0/  the  person  nko  X  of  1817  B.C.,  proyided  :  "  Eyery  return  filed  by  or  on  behalf 
filed  the  return.  of  ^ny  person  in  pursuance  of  the  proyisions  of  this  Act  shall 

be  signed  by  him  or  his  authorized  agent,  and  shall  be  admissible  in  eyidence  against 
him,  but  shall  not  be  admissible  in  his  fayor."  So  section  95  of  Act  X  of  1885.  Vide 
MusBt.  Na8eerun  y.  Qovi  Sunkur  Singh,  22  W.  B.,  192.  It  has  howeyer  been  held 
that  under  section  13  of  Act  I  of  1872,  roadcess  papers  are  eyidence  quantum  valeat 
— Daitari  Mohanti  and  another  v.  Jugo  Bundhu  Mohanti  and  others,  23  W.  R.,  293. 
The  roadcess  papers  are  at  best  like  other  jumma-wasil-baki  papers  merely  oorrobo- 
ratiye  eyidence. 

In  a  suit  for  rent  the  Court  should  find  what  was  the  contract  between  the  parties, 
what  the  area  and  jumma,  and  to  what  arrears  (if  any)  plain- 

^^^^^^**  tiff  was  entitled,  and  not  proced  upon  a  kind  of  rale  of  propor- 

tion haying  reference  to  a  former  decision — Karoona  Moyi  Dehia  y.  Kripanath  Does,  18 
W.  R.,  899.  A  zemindar  and  patnidar  being  bound  together  by  the  terms  of  a  written 
contract,  the  patni  potta,  the  zemindar  can  only  sue  for  rent  on  the  terms  of  that  eon- 
toact,  but  not  for  rent  for  the  use  and  occupation  of  his  land — Messrs,  E,  Watson  and 
Co.  y.  Tarini  Chum  Oanguli,  18  W.  R.,  494  ;  Dhunendra  Ohunder  Mukerji  y.  Mr, 
John  Watson  Laidlay  and  others,  20  W.  R.,  400.  In  a  suit  for  arrears  of  rent  where 
defendant's  plea  of  payment  falls  to  the  ground,  the  fact  of  plaintiff  haying  sued  upon 
a  false  ground  is  no  reason  why  he  should  not  obtain  a  decree  at  the  rate  fixed  by  s 
former  decree  as  the  proper  rate  demandablefrom  the  defendant — Kishen  Mohan  Mukerji 
V.  Rajoo  Dey  and  others,  19  W,  R.,  288.  When  defendants  admitted  haying  held 
certain  hhaoli  land,  but  that  it  was  washed  away,  and  the  first  Court  regarded  the  ple« 
as  untenable,  it  was  held  that  this  was  not  an  absolute  finding  that  there  had  been  no 
diluyion,  and  that  the  Court  was  not  bound  to  fix  on  defendant,  admission  and  hold 
him  liable  for  rent  of  the  hhaoU  land — Chamaroo  Sing  and  another  y.  Tota  Boy,  19 
W.  R.,  430.  When  a  landlord  sues  a  raiyat  for  arrears  of  rent  alleged  to  be  due  under 

«.  ^,^    .  a  kabuliyat,  and  the  Court  finds  that  such  kabuliyat  has  not 

^    *  been  executevl   by  the  raiyat,  but  it  appears  notwithstanding 

that  the  raiyat  occupied  the  land  under  the  zemindar,  the  landlord's  right  to  haye  a 
further  trial  of  the  question  whether  any  rent  and  how  much  is  due  will  depend 
upon  the  claim  stated  in  the  plaint.  If  that  claim  is  in  the  alternatiye  and 
the  raiyat  thus  has  notice  that  on  failure  to  proye  the  kabuliyat,  the  landlord 
will  claim  rent  for  the  occupation  of  the  land,  the  landlord  is  entitled  to  haye 
that  issue  tried ;  but  if  a*  claim  for  rent  on  account  of  such  occupancy  is  not 
in  the  plaint,  the  landlord  is  not  so  entitled,  although  it  is  in  the  discretion  of 
the  Court  to  iftnend  the  plaintton  the  issues,  and  when  the  omission  has  been  from 
inadyertence  or  mistake,  it  would  generally  be  proper  to  do  so -^Lukhi 
Kanta  Das  y.  Samuruddin  Lushkar,  21.  W.  R.,  P.  B.,  208.  Although  a  plaintiff 
need  not  be  tied  down  to  the  exact  form  of  his  plaint,  yet,  when  he  seeks 
to  introduce  any  change,  he  must  show  that  the  yiew  of  the  matter  which  he  now 
puts  forward  had  been  in  the  contemplation  of  the  parties,  so  that  they  had  an 
opportunity  of  bringing  forward  eyidence  on  the  point,  and  that  the  eyidence 
on  the  record  was  direoted  to  the  substantial  case  set  up.  In  a  suit  for  arrears 
of  rent  plaintiff  must  show  that  there  was  some  contract  to  pay  rent  entered 
into  by  defendant.  This  may  be  shown  either  by  the  eyidence  of  some  specific 
contract  or  by  eyidence  of  preyious  payment  from  which  a  contract  could  be  inferred-— 
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Ituclmeejmt  Das  y.  Shaik  Enyet  AU,  22  W.  R.,  B46.  But  when  4  plaintiff  simply 
snes  on  a  kaboliyat  and  fails  to  prove  it,  his  suit  must  be  dismissed — Bhyrub 
Ckunder  Chowdry  v.  Haradhun  Gkose^  2  Hay,  666.  So  where  the  claim  was  at 
the  rate  fixed  by  the  Revenae  officer  acting  under  Act  VI  (B.  C.)  of  1862,  section 
10,  and  was  dismissed  on  the  ground  that  the  officer  had  not  the  powep  to  assess 
such  rent  as  he  thought  proper,  it  was  held  that  the  plaintiff,  whose  claim  waa 
not  in  the  alternative,  was  not  entitled  to  a  decree  at  the  rate  previously  paid— 
Dwarka  Nath  Bose  and  others  v.  Ram  Lochun  Boae  and  another ^  28  W.  R.,  465  ; 
and  when  a  landlord  fails  to  prove  his  kabuliyat,  and  there  is  no  evidence  to  show 
what  rate  of  rent  he  is  entitled  to,  it  is  not  wrong  to  take  as  rent  the  amount  admitted 
by  the  defendants — Rohinee  Kant  Roy  v.  Shureekoonissa  Bibi^  20  W.  R.,  64.  Similarly 
when  a  landlord  sues  his  tenant  for  rent  due  at  a  certain  rate,  but  fails  to  prove  his 
daim  to  more  than  the  defendant  admits,  he  is  entitled  to  a  decree  for  the  amount 
admitted  to  be  due— fiti/od^ur  Sen  v.  Seetul  Ghunder  Bhowmik^  28  W.  R.,  85. 
In  a  suit  for  arrears  of    rent  where  plaintifif  failed  to  make   out  his  claim  to 

BhaoV  r  te  hhaoli  rent,  and  the  first  Court,  finding  that  there  was  evidence 

of  a  commutation,  dismissed  the  suit  with  a  reservation 
of  plaintiffs  right  to  bring  a  fresh  suit  for  nukdi  rent,  and  the  lower  Appellate 
Court  finding  that  the  defendant  had  admitted  owing  rent  in  money,  decreed 
the  daim  to  the  extent  of  the  admission,  it  was  held  that  the  lower  Appellate 
Court  was  right,  and  that  the  reservation  of  right  by  the  first  Court  was  of 
doubtful  operation — Mueet,  Bibi  Jan  v.  Bhajul  Singh, ^21  W.  R.,  488.  In  a 
suit  lor  bJuioli  rent  where  the  quantity  of  land  is  disputed  and  the  landlord  pro- 
duces as  evidence  a  khusra  or  appraisement  of  the  land,  it  is  not  necessary  for 
him  to  show  that  the  estimate  was  drawn  up  in  defendant's  presence  and  acknowledged 
by  him,  but  only  that  defendant  had  notice  when  the  khusra  was  about  to  be 
made — Haree  Narain  Singh  v.  Beljeet  Jha,  24  W.  R.,  125.  Where  a  proposal 
of  a  nukdi  settlement  is  refused  by  a  tenant  who  has  heretofore  paid  rent  in 
kind,  but  whose  tenancy  has  expired,  the  landlord  is  quite  at  liberty  to  let  the 
land  to  another  person — Budhoo  Raot  v.  Dursun  Mahatan  and  others,  24  W.  R., 
218.  A  landlord  who  refuses  to  accept  bhaoli  rent  or  rent  in  kind  when  offered 
to  him,  on  the  ground  that  he  is  suing  for  a  money  rent,  cannot  on  the  dismissal 
of  his  suit,  come  into  Court  again  and  sue  his  tenant  for  the  value  of  what 
he  refused  when  it  was  proffered — Mohunt  Narain  Geer  v.  Chur  Sarun  Das  and 
another,  23  W.  R.,  868. 

For  illegal  cess  as  an  item  of  rent  see  notes  under  section  74.     Roadcess  and 
Public  Works  cess  are  recoverable  under  section  25  of  Act  X  of 

niegal  eesses.  jg^j  ^  q^  (section  47  of  Act  IX  of  1880  B.  C),  in  the  same 

way  as  rent.  But  where  the  defendants  executed  a  kabuliyat,  dated  the  first  October 
1870  which  contained  the  following  stipulation  :  '^  If  in  future  any  chowkedari  tnx  or 
any  other  new  abwab  or  tax  or  fee  or  kor  or  any  additional  fee  or  jumma  be  fixed 
upon  the  mehal  by  Government,  I  will  pay  that  separately,  in  a  suit  by  the  zemindar 
fcHT  increase  of  rent  the  defendant  claimed  to  set  off  a  sum  representihg  the  amount 
which  the  zemindar  was  bound  to  contribute  under  the  Koadcess  Act  and  Public 
Works  Cess  Act  and  which  amount  they  had  paid  to  the  Collector  :  It  was  held  that 
the  amount  in  question  came  within  the  terms  of  the  kabuliyat,  and  that  the  defen- 
dants were  not  entitled  to  the  set  off  claimed  by  ihem^  Shumbhunath  Mukhapadhya 
▼.  Huro  Sundari  Debia  Chowdrain,  11  C.  L.  R.,  140.  In  1862,  at  the  time  the 
income  tax  was  in  force,  A  made  a  patni  settlement  of  certain  land  with  B,  B  agree- 
ing to  pay  any  enhancement  of  the  revenue  that  might  he  made  by  Government 
«t  any  time,  or  "  any  impost  in  future  to  be  laid  by  Government,  the  income  tax  to 
be  paid  by  A  according  to  his  income,  B  having  nothing  to  do  with  the  same"  In 
1876  A  brought  a  suit  against  B  for  arrears  of  rent.     B,  under  the  contract/ 
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claimed  io  bave  set  off  as  a  tax  on  income,  a  sum  which  he  had  paid  under  the  Road- 
eess  A.ct  which  had  been  pass^^d  in  1871,  after  the  Income  Tax  Act  had  been 
repealed.  It  was  held  that  the  tax  imposed  bj  the  Roadcesa  Act  passed  by  the 
Bengal  Council  could  not  be  considered  to  be  a  tax  on  income  ;  the  income  tax 
harin^  been  a  tax  imposed  by  the  Government  of  India  on  a  person's  annual  income, 
levied  upon  whatever  actually  came  to  his  hands  as  income,  and  not  upon  the 
value  of  his  property,  and  that  therefore  B  could  not  set  off  the  amount  as  being 
income  tax..  It  was  also  held  that,  although  the  Roadcess  Act  contains  no  saving 
clause  in  favor  of  contracts,  it  does  not  prohibit  in  future  the  making  of  con- 
tracts which  shall  interfere  with  the  incidence  of  the  road  cess  as  directed  bj 
the  Act,  nor  vacate  contracts  that  m«y  have  been  made  before  the  passing 
of  the  Ack  ;  and  in  the  absence  of  any  provisions  to  that  effect,  an  agreement 
entered  into  before  the  passing  of  the  Act  could  not  be  affected  by  the  sub- 
sequent passing  of  the  Act — Surnomayee  Debt  v.  Kumar  Pureshnarain  Roy^ 
I.  L,  R.,  4  Cal.,  576, 

As  to  proof  and  evidence,  see  under  these  heads,  notes  "^^ ' 
Frocfani  evtdeiue.        ^^^^  g^^j^^^  ^^  ^j  ^^^  ^^^^  pp^  211  t6  216. 

Under  sections  42  and  43  of  the  Civil  Procedure  Code,  plaintiffs  must  bring 
their  entire  clain^  and  every  remedy  enforceable  in  respect. 

C^jM^i27^Xs.    ^^  *^**  ^1»^°^  "^^  ^^^^  *^ ^^^«'  ^^  ^  *^^y  faU  to  do  that 
'  *    injiny  suit,  they  canQot  afterward^  avail  themselves  of  any 

remedy  on  which  they  have  not  chosen  to  insist  in  the  6rst  suit.  Suits  for  enhanced 
rent,  and  suits  for  rent,  are  claims  arising  in  respect  of  the  same  subject  matter,  and  a. 
plaintiff  cannot  be  allowed,  after  having  unsuccessfully  sued  for  rent  at  an  enhanced 
rate,  to  sue  for  the  original  rent  for  previous  years— j^imnw^  Ohunder  Mukerji  y. 
Guru  Das  Biswas,  I.  L.  R.,  9  Cal.,  919. 

At  the  time  when  a  zemindari  came  under  the  khas  management  of  a  settlement 
officer,   arrears  of    rent  were  due  by  the  plaintiff  to  the 
Jhuhle  payment.  zemindar.     The  settlement  officer  issued  a  certificate  against 

the  plaintiff  under  section  19  of  Bengal  Act  YII  of  1868,  requiring  him  to 
])ar  these  arrears.  The  plaintiff  at  first  objected,  but  subsequently  withdrew  his 
objection  and  paid  a  portion  of  the  money  into  Court  and  presented  a  petition 
stating  that  the  amount  paid  in  was  partly  due  to  Government,  and  asking 
that  his  property  might  be  released  from  attachment  on  payment  of  the  balance 
claimed  under  the  certificate  and  costs,  the  certificate  was  discharged.  Held, 
that  a  suit  to  recover  the  amount  paid  to  Gk)yemment  brought  on  the  ^ound 
that  the  amount  was  really  payable  to  the  zemindar,  would  not  lie.  Qtiert/ — whether 
such  a  suit  would  lie  if  the  plaintiff  were  compelled  to  pay  again  to  the  zemindar  ? 
-^Bepin  Behari  Smgh  v.  :nie  Government,  I.  L.  R.,  5  Cal.,  825. 

Rent-free  land.s — In  suits  for  the  resumption  of  lands  alleged  to  be  held  as 
lakheraj  the  an^  lies  on  the  plaintiff — Uurryhur  Mukhopadhya  v.  Madhub  Chunder 
Baboo,  8  B.  L.  R.,  56G  ;  14  Moore's  I.  A.,  153,  P.  C.  This  decision  was  followed 
in  Arfunnessa  y.  Peary  Mohan  Mukerji,  I.  L.  R.,  1  Cal.,  378.  Similarly  a  person 
seeking  to  resume  lakheraj  land  must  give  primd  facie  evidence  to  show  that  rent  haS: 
been  paid  for  that  land  at  some  time  since  the  1st  December  1790 — Koylash  Basini 
Dasi  V.  Gocoolmani  Dasi,  I,  L.  R.,  8  Cal.,  231  ;  compare  Parbati  Churun  Mukerji 
V.  Raj  Krisna  Mukerji,  B.  L.  R.,  Sup.  Vol.,  162  ;  Sonatun  Ghose  v,  Moulvi  Abdul 
Farar,  B.  L.  B.,  Sup.  Vol.,  109.  It  has  however  been  held  in  a  suit  for  enhance- 
ment ot  rent  where  the  tenant  pleaded  that  the  land  sought  to  be  enhanced  was  held 
by  him  rent-free,  the  onus  is  on  the  tenant  to  prove  primd  facte  th^it  such  portion  of 
the  land  is  so  held  by  him ;  a!hd  if  he  be  successful  in  this,  the  onus  is  then  shifted 
upon  the  landlord  to  rebut  such  prima  fade  evidence — Newaz  Bandopadhya  v.  Kali 
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Fro9anno  OhosBj  I.  L.  R.,  6  Cal.,  543.  Similarly  when  it  is  admitted  that  the 
defendants  hold  certain  lands  within  the  plaintiffs*  zsemindari,  some  at  least  d!  which 
are  rent-pa/ing,  the  defendants  if  desirous  of  proving  that  any  of  these  lands  are 
rent-free,  are  bonnd  to  give  some  primd  fade  evidence  of  the  fact,  before  they 
can  call  npon  the  plaintiff,  the  zemindar,  to  proves  that  the  whole  or  any  part  of  the 
lands  is  msX^-AJcbwr  Ali  v.  Bkyen  Lai  Jha  and  others^  I.  L.  R.,  6  Cal.,  666. 
Thpse  latter  two  cases  turned  upon  the  special  facts  of  the  case.  It  was  therefore 
held  in  a  later  case  that  in  snits  for  the  resumption  of  lands  alleged  by  the  defendant 
to  be  lakheraj,  the  burden  of  proof  is  in  the  first  instance  on  the  plaintiff  to  show 
that  the  lands  are  mod.  The  fact  that  the  defendant  is  a  tenant  of  the  plaintiff's  is 
a  matter  to  be  taken  into  consideration  by  the  Court  in  determining  whether,  on  the 
facts  of  the  case,  the  plaintiff  has  made  out  a  primd  fade  ^ase;  but  unless  the 
Court  finds  that  the  plaintiff  has  made  out  a  primA  fade  case,  judgment  should  be 
given  for  the  defendant— ^i^oc^ram  Mundul  v.  Peary  Mohan  Banerji^  I.  L.  B.,  9 
Cal,,  813. 

(ftf       LXV.  Where  a  tenant  is  a  permanent  tenure-holder,  a  raiyat 
Liabiuty  to  sale  for    holding  at  fixed  rates  or  an  occupancy-raiyat,  he 
orr^TB  in  case  ofperma-     gj^all  not   be  liable  to  ejectment  for  arrears  of 
fix^  rata  OT  occupancy*,    rent,  but  his  tenure  or  holding  shall  be  liable  to 
holding.  ^le  in  execution  of  a  decree  for  the  rent  thereof, 

and  the  rent  shiall  be  a  first  c^rg^jthOTeon. 

Vide  notes  given  above  under  the  general  heading  Arrears  of  Rent,  pp.  250 — 2QL 
'  This  section  is  a  revolution. 

The  old  section  22  of  Act  YIII  of  1869,  B.C.,  ran  as  follows:   <'When 
an  arrear  of  rent  remains  due    from  any  raiyat  at  the  end 
(Hd  Act  ^f  IjJjq  Bengalee  year  or  at  the  end  of  the  month  of  Jeyt 

of  the  Fnslee  or  Willaytee  year  as  the  case  may  be,  such  raiyat  shall  be  liable 
to  be  ejected  from  the  land  in  respect  of  which  the  arrear  is  due,  provided 
that  no  raiyat  having  a  right  of  occupancy,  or  holding  under  a  potta  the  term 
of  which  has  not  expired,  shall  be  ejected  otherwise  than  in  execution  of  a 
decree  or  order  under  the  provisions  of  the  Act."  And  section  23  said : 
"When  an  arrear  of  rent  shall  be  adjudged  to  be  due  from  any  farmer  or 
other  leaseholder  not  having  a  permanent  or  transferable  interest  in  the  land 
the  lease  of  such  leaseholder  shall  be  liable  to  be  cancelled,  and  the  lease- 
holder to  be  ejected,  provided  that  no  such  lease  shall  be  cancelled,  nor  the 
leaseholder  ejected,  otherwise  than  in  execution  of  a  decree  or  order  under  the  pro- 
visions of  this  Act."  Section  52  provided  :  "  Any  person  desiring  to  eject  a  raiyat 
or  to  cancel  a  lease  on  account  of  non-payment  of  arrears  ^of  rent  may  sue  for  such 
ejectment  or  cancelment  and  for  recovery  of  the  arrear  in  the  same  action,  or  may 
adduce  any  unexecuted  decree  for  arrears  of  rent  as  evidence  of  ^he  existence  of 
such  arrear  in  a  suit  for  such  ejectment  or  cancelment.  In  all  cases  of  such  suits 
for  the  ejectment  of  a  raiyat  or  the  cancelment  of  a  lease,  the  decree  shall  specify  the 
amount  of  the  arrear,  and  if  such  amount,  together  with  interest  and  costs  of  the 
suit,  be  paid  into  Court  within  15  days  from  the  date  of  the  decree,  execution  shall 
be  stayed  ;"  and  section  63  prescribed  :  "  Whenever  in  any  suit  brought  by  any 
aenundar  or  other  person  in  receipt  of  the  rent  of  land,  to  eject  any  cultivator,  not 
having  a  right  of  occupancy,  or  to  eject  any  farmer  or  other  tenant  holding  only 
for  a  limited  period  after  the  determination  of  his  lease  or  tenancy,  or  any 
agent  after  the  determination  of  hid  agency,  or  to  enforce  any  attachment  or 
ejectment  expressly  authorized  by  any  Regulation  oi*  Act,  the  Court  shall  pass^ 
decree  in    favor  of  the  plaintiff,  no  application  in  the  form  provided  in  section 

♦^      -^^    #t4^4K     ,4j^c/^   ^     ^  gitizedbyv  ^^ 


268  THE  BENT  UW  OP  BEKQAL.  [^StX  i^C^VL 

212  of  ebe  fiiia  Aofc  Till  of  1^9  t^iiU  be  iiMssabn^,  Bat  tW  .Cotat  ibiA  Ibrfli- 
mth,  ti[|)on  the  phnntiff  depositing  in  Oourt  the  necessary  expeoBes,  muke  an  ^nder 
for  delirerj  of  possession  in  execution  of  the  decree.  Provided^  howerer,  thlt  in 
cases  to  which  secdon  52  of  this  Act  is  applicaUe,  no  vuoh  6rder  shall  bd  niade 
nntQ  after  the  expkation  of  15  days  from  the  date  of  decree."  !       i 

Thus  While  se<^tions  22  and  28  of  the  old  Act  Contemplated  isaits  for  ej^ctm^nt 
against  all  sorts  of  raivats  atid  ordinary  leaseholders  for  non-paytnent  of  rent,. and 
while  section  52  gave  a  nght  to  the  landlord  to  eject  all  sorts  of  raiyats  and  Uas^- 
holders  for  default  of  rent,  section  65  of  this  Act  expressly  protects  j^rmatt^ 
tenure-holders,  fixed  raiyats  and  occupancy  raiyats  from  ejectment.  Even  non-pay- 
ment of  rent  does  not  subject  them  to  forfeiture.  This  id  consistent  with  sections 
10,  25  of  the  Act.  As  to  non-occupancy  raiyats,  ihs  old  law  seems  to  remain  intact 
(section  66). 

In  Oldm  Mnndul  v.  Golap  Soonderi  Dassee,  10  C.  L.  B.,  49&,  where  tlie  husban^ 
of  the  plaintiff  had  merely  a  right  of  occupancy,  and  after  his  death,  the  plaintiff 
did  not  pay  rent  for  five  yea^,  and  the  landlord'  r^-enter^  afid  setijl^d  {l^e  limcl  witli 
another  tenant,  it  was  held  that  section  22,  Act  YIII  of  1669,  B.C.  the  .analogous 
section  of  the  old  law,  applied  only  where  there  was  a  subsisting  right  bi  occupancy, 
and  that ''  distinct  abandonment  and  cessation  to  pay  rent  ^isentitl^  the  tenant 
from  enforcing  the  rights  iriiioh  he  may  have  tonnerly  enjoyed^"  Seelrlj.  B.^  4 
Cal.  895. 

Bewt  charge. — The  absence  of  a  similar  provision  with  regiiird  .to.  Aon-ooeapmMNf 
raiyats  would  imply  that  in  their  case  the  rent  is  not  a  first  charge.  But  practically 
their  holding  cannot  be  mortgaged  or  sold  or  seized  in  execiitioii  of  a  decre^y  as 
agpainst  the  landlord. 

A  ciiltivating  raiyat  cannot  be  ejected  under  section' 5S  ^f  Act  Vttl  ^f  1869 
b.C.  from  a  jote  in  which  he  has  a  transferable  interest^-^iTm/tftufra  Bcff  Ckmfdry  y. 
Aena  Bewa,  10  C.  L.  B.,  899  ;  I.  L.  B.,  8  Cal.  675  ;  Fakir  Ohand  v.  FouvsdgLr 
Misser,  I.  L.  B.,  10  Cal.,  547  ;  Tirbhohun  Singh  v.  Jhonolal,  18  W.  B.,  206.    .' 

jTT      LXVl  (1)  When  an  arrear  of  rent  ttmaina  due  from  atentot 
Ejectment  for  arrefin    not  being  a  permanent  tenure-holder,   a  raiyat 
in  other  cases.  holding  at  fixed  rates  oir  an  Qccupancy'-my  at.  at 

the  end  of  the  Bengali  year  where  that  year  prevails^  or  at  the  ena  of 
the  month  of  Jejrt  where  the  Fasli  or  Amli  year  jirevails,  the  land* 
lord  may,  whether  he  has  obtained  a  decree  for  the  recovery  of  the 
arrear  or  not,  and  whether  he  is  entitled  by  the  terms,  of  iany  con- 
tract to  eject  the  tenant  for  arrears  or  not^  institute  a  (suit  to.^iect 
the  tenant. 

(2)  In»a  suit  for  ejeptment  for  an  arr^r  of  rent  a  deci*efe  phas- 
ed in  favour  of  this  plaintiff  shall  specify  the  amount  of  the  ai*ear 
and  of  the  interest  (if  any)  due  thereon,  and  the  decree  shall  pot 
be  executed  if  that  amount  and  the  xsosts  of  the  Buit  are  paid  into 
Court  within  fifteen  days  from  the  date  of  the  decree,  or^  wh^ 
the  Court  is  closed  on  the  fifteenth  day^  on  the  day  upon  which 
the  Court  re-opeps.«  ,*  ;  .  ;.  •. 

(3)  The  Court  may  for  special  reasons  extend  the  period  pf 
,  fifteen  days  mention^ in  this  section.  •    .* 

Digitized  by  V^OOQIC 


1 


8iB6.  LX^  j  THS  H£NT  LAW  OF  B&NGAL.  267 

4nib  se^jtidn  ^hcwM  }»  Mad  wfth  lebiioaa  B^  tiMl  156  of  ilie  Act.    . 

Reiiid  the  noted  imder  section   44  nnder  the  beading  of  Fractional* owner g^ 

Svib-iecjdon  1 :— A  raiyat  cannot  be  ejected  under  this  section,  for  an  instalment 

MUUL16  of  the  ^^  ^^^  which  fall?  due  in  the  middle  of  the  year.     The 

V        y^**.    jjglifc  to  eject  for  non-payment  aocrqea  only  when  an  arrear 

remains  due  at  the  end  of  the  Bengali  year  or  at  the  end  of  the  month  of  Jeyt  of 

the  Faslee  or   Willaytee  year,   as  the  case  may  be — Scan  v.  Chand  Sirkar,  Marsh., 

984  ;  Ske&ram  Biswas  r.  Juggtrnaik  Das$  Mohant^  1  Ind.  Jvr^  187 ;  6  W.  B.,  (Act 

jjp,  .  X),  45.    And  under  no  oiicamstances  can  a  landloid  who 

*^^^'  has  received  the  rent  of  a  gabteqnent  year,  eject  a  raiyat  on 

tiie  ground  that  the  rent  of  the  previous  year  is  ^xk^^-^Skeik  Peer  Bux  y.  Mouxah  Ally, 
Marrik,  25  ;  1  Hay,  89.  **  The  receipt  of  rent,"  observed  the  Chief  Justice  hi  this 
case,  **  had  the  same  effect  as  if  the  plaintiff  had  at  the  oommenoement  of  1268 
created  a  new  tenancy.  If  he  had  done  so,  it  is  clear  that  the  defendant  could  not 
be  ejeeted  for  non-payment  of  rent  for  1267.  So,  if  the  plaintiff  had  obtained 
judgment  in  this  suit  to  oust  tbe  defendant  for  non-payment  of  rent  for  1267, 
and  had  afterwards,  instead  of  executing  the  judgment,  allowed  the  defendant  to 
continue  in  possession,  and  pay  rent  for  1268,  it  would  have  been  a  bar  to 
his  afterwards  executing  the  judgment."  Receipt  of  rent  subsequent  to  a  decree 
for  ^ectment  under  thcs  section  from  a  tenant  against  whom  the  decree  was 
passed  renders  the  execution  of  l^e  decree  impossible-^t^o  Kiahen  Mukerji  v. 
Suriah  Chunder  Banerfi,  7  W.  R.,  142.  But  the  receipt  of  rent  is  not  per  ae 
%  waiver  of  every  previous  forfeiture  ;  it  is  only  evidence  of  a  yfaMex^^Ckandemath 
MHaaet  v.  Sirdir  Kkan^  18  W.  R;,  218. 

Only  permanei^t  tenure-holders,  fired  raiyats    and  occupancy-raiyats  are  pro- 

Wko  6tMtd?     ^^^  ^^^^^   *^^  section.      The  penal  provisions  applies 

areprteeaar  ^  ^  other  tenants,  raiyats  or  under-raiyats,  tenure-holders, 
or  farmers.  It  has  however  been  held  that  section  52  of  Bengal  Rent  Act  was 
applicable  both  to  cases  where  the  right  to  cancel  a  lease  arises  under  the  provisions 
of.  the  Act  and  to  cases  where  the  right  arises  under  agreement  between  the  parties. 
But  the  object  of  the  section  being  to  prevent  a  fo^eiture  if  the  rent  be  paid 
within  the  time  specified  by  the  section,  the  Court  will  grant  relief  against  a 
forfeiture  where  the  rent  is  so  paid — Dulichand  and  othera  v.  Bajkmare,  I.  L.  R., 
9  Cal.,  88  ;  11  0.  L.  R.,  889,  The  same  principle  was  applied  on  the  equitable 
founds  to  a  tnokurari  lease  where  the  covenant  was  that  default  of  payment 
of  rent  will  cause  forfeiture-^  ^fl^o»itf  J  Ameer  and  another  v.  Peryag  Sing  and  othera j 
I.  L.  R.,  7  Cal,  566  ;  Duli  Chand  v.  Meher  Chand  Saha,  12  P.  L.  R.,  489  ; 
Mofhura  Mohun  Pal  Chowdry  v.  Bam  Lai  Poae,  4  0.  L.  R.,  469 ;  compare  also 
JBrcjendra  Kuthar  Bdy  Chowdry  v.  Bungo  Chunder  Mond^l,  12  C.  L.  R.,  889  ; 
Golahalee  v.  Kootoobollah  Sircar  and  oihera^  I.  L.  R.,  4  Cal.,  527  ;  compare  19 
W^B^^9,  . 

But  as  the  Act  is  intended  only  for  agricultural'  lands  and  for  the  protection 

Ihea  the  section  apply  of  peasants,  a  suit  for  ejectment  from  land  assigned  for 
te-ienawta  of  hmises,  of  building  purposes  lnx>ught  upon  a  contract  will  not  possibly 
h0mes(ead  i^nde,  or  ^  i{^  under  this  section— ^amnaratn  Mitt$r  v.  Nobin  Chunder 
^T»A."SJ&  i^/«r«A,  18  W  R  205;  see  ^^iuO^n^o/ 
if  M^kyr  V.  JSdkim,  Br^momayt  Bowa,  9  B.  L.  R.,  (note),  109  ;  14  W.  E.,  10. 
Madar  B%h»K  mnd  The  word  used  in  the  section  is  tenant,  and  the  definition 
if<A^«»  25  W.  £.,  186.  of  a  tenant  does  not  exclude  tenantS  of  homestead  land  or 
of --Imt  used '  for  manufactories,  and  the  word  '  land'  is  not  defined  in  this  Act. 
lAittgittd^nitionfromAct  Vof  1867,  B.O-^joe  Aot^X  of  1871,  B.C.^  or  Act 
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ISL  of  1880,  it  appears  that  this  section  idll  apply  to  touuits  ol  hooses,  bnildiBgs, 
and  oihei  tenements,  even  if  there  be  no  contract  prescribing  forfeiture  for  non- 
payment of  rent.  The  effect  of  such  a  proposition  might  be  that  if  yon  take  a 
hoose  for  six  months  and  default  to  pay  rent,  the  whole  agreement  may  be  rendered 
void  by  a  suit  of  ejectment.  But  the  definition  of  the  word  *  tenant,'  read  with 
section  4,  will  mean  either  tenure-holders,  or  raiyats,  or  under-raiyats.  A  tenuise- 
holder  is  a  rent  receirer  and  the  latter  two  are  agriculturists.  Therefore  the  tenant 
of  a  house  would  fall  under  neither  of  these  classes. 

Subsection  (2) :— It  is  absolutely  necessary  that  the  decree  shall  specify  the  amount 
--     ,  1  *  J      of  arrears,   and  if  it  fails  to  do  so,  it  ought  to  be  set  aside — 

ca^»?  ShahAUHosseiny.Nundu  Khan,  2  AIL,  62.     Under  this 

section  a  decree  for  ejectment  must  be  conditional  on  the 
defendant  not  paying  the  decreed  rent  within  15  days — Landa  t.  Binodelal  Ghoae^  6 
W.  R.,  (Act  X),  37  ;  Kadir  Gazee  y.  Mohadevi  Dasi,  Id.,  48  ;  Buksh  AH  ▼.  Ramtanu 
Gut,  Id.,  64.  In  the  matter  of  Sheik  Gunee  Mahomed  v.  Baharoollah,  13  W.  R., 
240,  it  was  held  that  where  the  plaintiff  sued  for  arrears  of  rent  praying  that  if 
they  were  not  paid  defendant  should  be  ejected,  and  the  Deputy  Collector  gave 
him  A  decree  setting  forth  that  the  prayer  was  for  a  proceeding  under  section  78., 
Act  X  of  1859,  and  ordering  that  there  should  be  such  a  proceeding  to  execute, 
the  order  was  an  order  for  ejectment.  Where  a  decree  is  appealed  against, 
«.        .  the  time  of   grace  shall  commence  from  the  date  of  the 

TvhaZMlZni  dijpree  of   the  AppeUate  Court.     For,    in  order    to    save 

a  holding,  the  defendant  must  not  only  deposit  the  costs  ef 
the  first  Court,  but,  also  those  of  the  Appellate  Court — Nobo  Kiahto  Mukerji  v. 
Bammessur  Goopta,  2  Wyman's  Reports,  75  ;  18  W.  R.,  412  (note)  ; 
Sheik  Abdool  Rahman  v.  Digvmbari  Dasi,  18  W.  R.,  477  ;  Rao  Baneeram  Nadian 
of  Rao  Madhubram  (minor)  y.  Ram  Nath  Shaha  and  others,  10  B.  L,  R.,  Ap.  2. 
If  the  decree  is  altered  or  amended  on  review  or  appeal  the  fifteen  days'  grace  dates 
from  the  final  decree  in  the  case — Badha  Mohwn  Mundle  v.  Bukshee  Begum^ 
Marsh,,  471,  and  the  day  on  which  the  decree  was  passed  should  be  excluded 
from  computation — Shoopalal  Sing  v.  Nubi  Aahruf  Khan,  3  All.,  842.  Where 
however  the  decree  was  not  modified  in  review,  it  was  held  that  the  time  should 
run  from  the  original  decree — Paresh  Nath  Ghose  Mundal  v.  Kristo  Lai  Dutt, 
23  W.  R.,  50.  When  a  tenant  has  been  sued  for  arrears  of  rent  and  a  decree 
obtained  against  him  under  Bengal  Act  VIII  of  1869,  section  52,  which  provides 
for  the  stay  of  execution  if  the  amount  of  arrears  together  with  interest  and 
cost  of  suit  be  paid  into  Court  within  fifteen  days  from  the  date  of  the  decree,  and 
the  Court  is  closed  on  or  before  the  first  day  of  the  period  so  limited,  the 
tenant  is  at  liberty  to  pay  into  Court  the  arrears,  interest  and  costs  on  the  firsc 
day  that  the  Court  re-opens  ;  and  if  he  does  so,  execution  must  be  stayed — 
Hossein  Ali  v.  Donzelle,  I.  L.  R.,  5  Cal.,  906. 

It  seems  ^at  the  section  contemplates  only  interest  due  before  the  decree  and 
_  ^  not  interest  that  may  be  awajrded  by  the  decree.     Compare 

■^  ^  that  a  depost  of  the  amount  and  costs  of  the  suit  only  (without 

interest  awarded  by  the  decree  as  prescribed  by  the  old  law)  may  bo  sufficient.  A 
zemindar  cannot  eject  a  raiyat  under  a  decree  under  this  section,  if  a  third  party  pays 
in  the  amount  decreed,  on  the  allegation  that  he  is  the  transferee  of  the  right  and 
title  of  the  original  tenant.  The  letter  of  the  law  does  not  assert  that  the  arrear  is  io 
be  paid  in  by  the  tenant  and  not  by  his  transferee  or  by  any  other  party  interested  in 
saving  a  forfeiture  of  the  tenure— A^ar^Kto  Prosad  Roy  Chowdry  v.  Nobin  ChandDuUy 
2  Hay,  527  ;  Marsh.,  427.    But  in  a  suit  for  ejectment  under  section  78,  Act  X  oC 
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lS&9y  against  A  on  the  ground  of  non-payment  of  rent,  B  haff  no  right  to  intenrene 
and  be  made  a  defendant  on  the  allegation  that  he  ks  really  tenant  of  the  land 
in  question— 2  Hay,  452  ;  Marsh.,  874  ;  6  W.  R.,  (Act  X),  51.  Payment  into 
Gonrt  by  a  judgment-debtor  within  fifteen  days  from  the  date  of  decree  of  rent, 
interest;,  and  costs,  with  a  protest  as  to  the  sum  improperly  charged  against  him 
as  interest,  is  a  sufficient  payment  within  the  meaning  of  this  section  to  save  him 
from  liability  to  be  ejected  from  his  tenure.  There  is  no  analogy  between  deposits ' 
made  to  prevent  the  sale  of  mortgaged  property  and  payments  made  under  the 
provision  of  this  Qeciion -'Srishtidhur  Dey  y.  Doorga  Naraxn  Nag^  17  W.  R.,  462. 
Where  in  a  suit  for  rent  of  the  current  year  and  for  ejectment,  supported  by  a  pre- 
vious unsatisfied  decree,  a  decree  was  passed  for  the  rent  of  the  current  year 
without  including  the  amount  claimed  under  the  previous  unsatisfied  decree,  it  was 
held,  that  the  defendant,  having  paid  the  amount  of  the  arrears  specified  in  the 
decree  had  saved  himself  from  ejectment. — Savi  v.  Mohesh  Chunder  Bose,  Sp. 
W.  R.,  (Act  X)  29.  A  tenant  is  not  liable  to  forfeiture  for  non-payment  of  rents 
arising  from  the  existence  of  some  bond  fde  dispute — Musst,  Bechan  v.  Muaat,  Edun^ 
1  W.  R.,  130.  A  tenant  who  has  not  wilfully  broken  any  of  the  essential  stipula- 
tions of  his  covenant,  or  has  not  injured  his  lessor's  property  may  be  entiUed  to 
the  benefit  of  this  section — Dulicharid  v.  Meher  Chand  Sahoo,  8  W.  R.,  138. 
Under  the  present  law,  no  ejectment  of  a  permanent  tenure-holder,  fixed  raiyat  and 
occupancy-raiyat,  is  possible  for  default  of  rent,  even  if  there  be  express  contract 
of  a  forfeiture  for  non-payment  of  rent,  because  that  condition  would  not  be  consistent 
with  section  65  of  the  Act. 

Subjection  (3)  : — A  Court  has  power  to  extend  the  period  of  grace  and  to  stay 
the  execution  of  a  decree  for  a  longer  period  than  fifteen  days,  but  not  to  shorten 
that  period.  This  discretionary  power  is  also  vested  in  the  Appellate  Court— 
Nobokisto  Mukerji  v.  Rameamr  Gupta,  18  W.  R.,  412  (note)  ;  2  Wyman  (Act  X), 
75  ;  Boo  Baneeram  v.  Mamnath  Shaha,  10  B.  L.  It.,  App.,  2  ;  18  W.  K.,  412  ; 
Sheik  Abdur  Rahman  v.  Digumbari  Dasi,  18  W.  R„  477.  The  Court  may  extend  the 
time  only  at  the  time  of  passing  the  decree,  but  not  in  the  course  of  execution.  The^ 
section  evidently  contemplates  the  procedure  b^ore  the  decree.  So  it  has  been  held 
that  the  Court,  whose  duty  it  is  to  execute  a  decree,  is  bound  to  execute  it  in  the 
shape  in  which  the  decree  comes  before  it,  and  has  no  authority  to  permanently  stay 
the  execution  of  any  portion  thereof,  e.g,y  where  a  decree  is  for  money  and 
for  ejectment  in  the  event  of  non-payment  within  fifteen  days,  the  Court  executing 
is  not  competent  to  extend  the  period  fpr  payment  in  order  to  save  the  judgment- 
debtor  from  the  alternative  consequence— iSanifcMr  Singh  v.  Huree  Mohan  Thakoor^ 
22  W.  R.,  460  ;  Baboo  Ookhlanund  v.  Laljee  Sahoo,  21  W.  R.,  11 ;  Fureshnath 
Ghose  Mundui  v.  Kriatolal  DM  and  another,  23  W.  R.,  50. 

Bhaoli  holding.^'k.  suit  for  ejectment  will  lie  under  this  section  for  arrears  of 
rent  due  on  a  bhaoli  tenure.  But  a  suit  which  is  in  reality  a  claim  for  compensa- 
tion for  use  and  occupation  of  lands,  cannot  be  described  as  a^  suit  for  arrear  of 
rent  under  section  52  of  the  Bengal  Act  YIII  of  1869. — Kishen  Gopal  Manor  v. 
Bamesy  I.  L.  tt.,  2  Cal.,  374.  The  definitions  of  tenant  and  raiyat  under  this 
Act  are  clearer,  and  rent  means  rent  in  kind  or  money. 

Under  the  old  law  there  have  been  conflicting  decisions  on  this  point.    In  Par- 

'  ,  butichurun   Sen   and  others  v.   Shaik    Mondari,  I.  L.  R.,  5 

^ppeau.  ^^j^   ^^^^  g  ^   j^   ^^  gjg^  .^  ^^  ^^  j^^j^  ^^^^   ^^   ^pp^j 

does  not  lie  to  the  High  Court  from  a  decision  of  the  Qistrict  Judge,  staying  exe- 
cati<m  in  a  suit  for  arrears  of  rent  and  for  ejectment  where  the  value  of  the 
amount  decreed  is  less  than  Rs.  100.  Nor  can  an  application,  made  to  eject  the  tenant 
on  hi^  default  to  pay  into  Court  the  money  due  under  the  decree  within  the  time  fixed 
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by  seetkm.  52^  6f  JBeDgtil  Act  VIII  of  1860,  oofif^M:  iocli  riglii  of  a)yp(Sid.  In.MM 
ii^atiluted* nnder  BengalAct  I  of  1B79,  for  ireun  of  rent  aad  ejectment  on  aocoot 
of  the  non-payment  of  arraam  of  rent^  arsecond.  appeal  He9  to  the  High  Court,  this 
daafi  of  cases  not  being  TTlthin  the  provision  of  section  137  of  the  same  Act-^Rca^ 
J9n  Khan  y.  Eatnan  Ohamafy  I«  L.  R.,  10  OaL,  8d.  The  decision  of  ParButkharwf^ 
Sen  <md  others  r.  Shaik  JUondari,  has  been  over^mled  in  the  Fnll  Bench  decision 
of  TulBi  Fanday  v.  Lala  Bachalal^  12  C.  L.  R,  228.  The  judgment  of  the  Foil 
BfOich  was  9A  follows:  '*  Frimd  facie  in  a  dnit  of  this  kind  the  appellant  is  enUtlad 
to  «  second  appoal.  The  question  is  whether  that  right  is  taken  away  by  sectioa  LO^ 
of  Aet  YIII  (B.C.)  of  1869  ?  That  section  only  applies  where  the  amonot  sned 
for,  or  the  yalne  of  the  property  claimed,  does  not  exceed  Rs.  100  ;  and  mden  thai 
fact  does  appear  either  from  the  finding  of  the  lower  Court,  or  risewhere  opon  the 
proceedings,  it  seems  to  ns  that  we  haye  no  right,  (more  specially  as  we  nr» 
only  empowered  here  to  deal  with  points  of  law),  to  draw  any  inference  to  thai 
effect.  We  are  therefore,  of  opinion,  that  this  Coort  has  jnrisditftion  to  entertain 
the  appeal" 

07      LZVn.  An  arrear  of  rent  shall  bear  rimple  interest  at  the  rate 
:  of  twelve  per  centum  per  annum  from  the  expira- 

*  ^  "*  ®^  arwMs.  ^-^^  ^£  ^^^^  quarter  of  the  agricultural  year  in 
which  the  instahnent  falls  due  to  the. institution  of  the  suit. 

The  original  section  21  of    Act   VIII  of  1869  (B.C.)  said :  "  Unless  other- 

^      /i/f  Tfl  ^"^  provided  by  written  agreement  (instalment  of    rent) 

LMnge  j  g^w.  ^^^^^  ^  ^^^^  ^  interest  at  twelve  per  oentnm  perannura.^ 

The  old  law  has  been  expressly  overruled  by   the  present  section  which  onght 

-.  ^    ,    ,    to  be  read  with  clanse  (h)  of    snb-section  (8)  of    seetion 

int^iit^li^  178.     So  that  under  the  present  law  no  contract  for  a 

higher   or  lower  interest  than  twelve   per    cent,    will   be^ 

valid,  and  it  is  no  longer  in  the  discretion   of    the    Courts  to  adjudge  a  lower 

interest  than  twelve  per  cent.,  f(w  the  section  says  ehaU  bear 

J^inO^rt!^^^^    simple    interest.    No    compound     interest    is    recovemMe. 

^^^the  interest,  ^^  following   decisions  under  the  old  law  which  laid  down 

that  the     Court    has  a  discretionary  power  of    awarding 

interest  or  not  and  which  were  based  upon  the  words  liable  to  interei^  are  thereforo 

to  be  considered  as  overruled — Bechmih  v.  Kisto  Jeebun  Buxshee,   Marsh.,  278; 

Kaehinnatk  R<^  Cbowdry  y.  Mynuddin  Chawdry^  1  W.  R.,  154  ;  Rajah  Satyanand 

Gheml  V.  Zahir  Bikdar,  6  B.  L.  R.,  App*,  119 ;  Maharajah  Dheraj  Mahtab  Ohand 

V.  Sreemati  Dev  Kumari  Debt,-  7  B.  L.  Ri,  App,,  26  ;    Radhika  Prosunno  Ohunder 

V,  Ufjoon  Majhee,  20  W.  S-,  128  ;  Maharani  Indra  Jeet  Koer  v.  Khajeh  Abdul 

ffoseein  Khan^  2  Board's  Rep^  210  ;  Muset.  Bibi  FaseehwH  v.  Muet.  Ashrufimemk 

alias  Awaneeand  others.    Every  arrear  of  rent,  unless  it  is  otherwise  provnled  bj 

an  agreemeiit  in  writing,  is  liable  to  bear  interest  #t  12  per  cent,  from  the  time 

yrhen  it,  or  each  instalment  of  it,  became  due  7    The  disqretion  which .  a  Goiprt  hm 

to  refuse  interest  can  only  be  exercised  upon  very  dear  ground.    The  mere^  noor 

enforcement  by  a  landlord,  even  for  a  series  of  years,  of  his   right  to  interest  upon 

arrears   of   rent,  does   not  amount   to  a  waiver   of  such  right — Johoory  Lall  v. 

Butlab  ZtLll,  I.  L.  R.,  5  Cal.,  102. 

When  damages  are  jtwarded,   no  interest  can  be  allowed ;  vide  rfie  pirovfea* 

T>  1         *     ^     of  the    next    section.     When    therefore    the  Courts*  wovML 

Damage  larB%ntereH.    Kke  to  reduce  the  rate    of    interest  or    to  enhance  it,  th^f 

vuKy  allow  damage  instead  of   interest^  aofid  Us  to  the  amount  of  tiM  damage 
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iferaimkltedbcretiDn  of' flle  €oturt8  to  Vaify  h  withih  thtf  llpiit  (*  tfettiy-five 
per  oent.  Interest  eaa  under  no  circamstaaoes  be  awarded  w&ere  the  plaintiff 
bas  obtained  damages  under  section  44;  for  snob  damages  are  giyeo  in  lieu  of 
interest  and  can  only '  be  decreed  in  addition  to  rents  and  costk^^Ndbo  Santa  De  r\ 
0B#&  Sctroda  Kania  Sot/,!  Wi  U.,  100. 

Inasiiitto  reeoyer  kirears^  of   rent  afc'enhaneed  rates,'  tbiit  is,  wtere  the 
Wher^  interest  ihould    ^^^^'^^  ^  ^  ^^^^  ^7  a  Court  of  Jfwtifee^  tjie  pUiiatiff  is  npt 
nH^  allowed,  entitled  to  interest  on  tbe  groond  tba|  tbe  raiyat  did  not 

pay  tbe  enbanced  rates  demanded  by  tUej)laintiff^ — Qolamali 
V.  Gopal  Lai  Tagore^X^^  B.,  56;  Si^m^T^c^  Khatoon  y.  Qopal^  Lai  Tagore^ 
1  W.  B.)  58  ;  so  wbild  a  suit  ior  enbancement  is  pending,  the  defendant  is  not 
liable  for  interest,  inasmuch  as  the  rent  is  undetermined ;  but  a|tw  the  retp^^  '^ 
determined  he  is  tiabla  to  payinteit^sioft  all  arrears  from  and  al],  instalnieci^s  after 
Ihat  date — Boj  Mohan  Neogi  t»  Ana'nd  Chunder  Ohowdrtf^  10  W.  fi;,  16fi. 
In  a  suit  in  which  decree  is  given  for  a^rrears  of  rent  at  an'  enhanced'  r^te, 
bteresi  is  to  be  allowed  Bot  only  from  the  date  of  the  decree,  but  from  the  time 
the  rent  became  due^-ri^^oA  AhaanoUah  ▼.  Kqjee  Aftabuddifi^  \  L.  ;R.,  4 
Gal.^  594  $  d  G.  L.  R.^  882.  Interest  may  be  decreed  with  arrears  of  rent,  buF 
it  should  not^  upon  instalment  as  from  dates  during  the  currency  of  the  year, 
unless  the  parties  had  agreed  that  the  rent  should  be  paid  by  instalmeitts  at  those 
dat^-— B^ni^-  Ghmd&r  Soy  v.  Bepin  Bibari  Chahrarvarti^  9  W,  K.j  495  ;  Bfvyrvb 
Jpiund^  Banerjee  r.  Meer  Ameeruddin^  17  W.  R.,  173.*  These  decisions  are  npw 
imeSectiye,  bemuse  the  wordings  of  the  section  imply  that  interest  on  instalments 
ixr^i  ^i\  *  will  run.  Where  a  kabuliyiit  stipulates  for  the  payipent  of 
fVMverqr  interest.  interest  upon  all  sums  not  paid  on  a  fixed  date  butijie 
landlordacoepts  sums  due  on  account  of  principal  on  successire  dates,  from  time  to  time, 
tor  a  series  of  ten  years,  without  ihaking  any  demand  for  interest,  and  without 
Implying  any  of  the  sun^  paid  to  the  discharge  of  an  interest^  the  Oourt  is  not  i^ 
error  in  holding  that  the  landlord  has  waived  his  claim  to  interest— 2>in£%a/ 
Parcmumik  v.  FranJctMken  J*al  Ohowdri,  2  Hay,  4^3  ;  Marsh.,  894. 

The  omission  to  claim  interest  on  arrears  of  rent  in  pat(t  years,  is  not  to  be 
OOBtfidered  a  waiver  of  the  right  to  claim  interest  for  all  timB'^ Johoorylal  v. 
SmIUw  Lai  Bmhoo,  4  G.  L  R.,  S49  ;  L  L.  R.,  5  CaL,  102.  In  distinguishing 
lhi8:oas6  from  fchat  of  Dindoyal  Fcmxmmiihy  Mr.  Justice  Jackson  obserred  :  ^  It 
aeens  quite  dear  that  the  present  case  is  distiiiguishaUe  firom  that  case, 
^ke' Judge  here  does  not  find  that  the  plaintiff  had  waired  his  daim  to  interest 
*  -^  •  There  is  a  case  cited  in  Master's  Edition  of  the  Law  of  Landlord 
and  TeaAa!b-r-BfUtt/kunt  Bose  .t.  Oungadbur  Biewaa;  (Marshall,  40)^i^hpldmg  that 
the  mere  fact  that  the  landlord  did  not,  on  breach  of  covenant,  claim  interest, 
instalment,  by  instalment,  for  the  -fractional  time  that  i^e  rent  was  not  paid  when 
due,  ^609  not  justify  the  jd^ea  that  such  interest^  s^  stipulated  for,  is  not  due  ;  jior 
does  it  raise  the  presumptwn  that  plaintiff  had  waived  his  elai^  to  interest.  I 
tiaink  now  that  it  woold  be  monstrous  to  say  that  the'mere  omission  to  clcum  interest 
for  past  years  from  a  tenant  who  did  not  pay  his  rent  on  due  dates  should  ]>e 
ecBudered  a  waiv^r  of  th^  right  to  daim  interest  for  all  tiive.'^ 

li i^  doubifulif  interest  will  now  be  reooveirable  upon  mdnthly  instaliAents ; 
vide  d«08e:(A>  of  ^ub^sectioii  (3.)  of  sectioti  178.  Under  the  old  law  it  was  hdd  that 
UL  a  suit  for  reiHt  where  the  kabuliyat  stipulated  that  payment  should  be  made  iii 
mootUf  lasts,  the  raij»t  was  hdd  to  be  bound  by  its  teq;ns,  notwithstanding  that 
ibe  laiiifloiid  had  not  strictly  enforced  them  inreviou^ljf^^^rjr  MoftUn  Jttuhnji 
Y4iBrt^aMohiim  Bote,  21  W.'  R.,  Sd  ;  i'^earr  M9kan  JHukerji  y»  BrqfcmakuBi  Bo§^ 
22W.JSU,iU.  ..  ,    .. ..^ .' i.- 
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^  ?  LKVnL  (1)  If,  in  any  suit  brought  for  the  recovery  of  arr^rs 
Power  to  award  dmr  of  rent,  it  appears  to  the  Court  that  the  defend- 
ages  on  rent  withheld  a^t  has,  wlthout  reasonable  or  probable  cause, 
^uar*or  to'drfe^ant  neglected  or  refused  to  pay  the  amount  of  rent 
improperijsaedforrent.  ju^  }^y  ^jm^  the  Court  may  award  to  the  plain- 
tiff, in  addition  to  the  amount  decreed  for  rent  and  costs,  such 
damages,  not  exceeding  twenty-five  per  centum  on  the  amount  of 
rent  decreed,  as  it  thinks  fit : 

Provided  that  interest  shall  not  be  decreed  when  damages  are 
awarded  under  this  section. 

(2)  If ,  in  any  suit  brought  for  the  recovery  of  arrears  of  rent^ 
it  appears  to  the  Court  that  the  plaintiff  has  instituted  the  suit 
without  reasonable  or  probable  cajiflp.  the  Court  may  award  to  the 
defendant,  by  way  of  damages,  such  sum,  not  exceeding  twenty- 
five  per  centum  on  the  whole  amount  claimed  by  the  plaintiff,  as 
it  thinks  fit. 

Changes  of  law. — Tbis  section  has  been  substituted  for  sections  44  and  45  of 
Act  VIII  of  1869  B.C*(8eetions  2  and  8  of  Act  VI  of  1862  B.C.),  with  the  pro- 
visions of  tender  and  interest  struck  off  and  with  the  proviso  inserted.  The  words 
''and  that  he  has  not  before  the  institution  of  the  suit  tendered  Buch  amount 
to  the  plaintiff  or  his  onlj  authorized  agent,  or  in  case  of  the  refusal  of  the  plaintiff 
or  such  agent  to  receive  the  amount  tendered,  has  not  deposited  such  amount  in 
the  Court  before  the  institution  of  the  suit  in  manner  hereinafter  mentioned,"  are 
omitted  after  the  words  "  due  by  him"  in  sub-section  (1)  ;  so  also  the  words,  •*  these 
damages,  if  awarded  as  well  as  the  amount  of  rent  and  costs  decreed  in  the  suit, 
shall  carrj  interest  at  the  rate  of  12  per  cent,  per  annum  from  the  date  of  decree 
until  payment  thereof."  Similarly,  in  sub-section  (2),  the  words  ''  or  that  the  defendant 
had  before  the  institution  of  the  suit  duly  deposited  in  the  Court,  in  the  manner 
hereinafter  mentioned,  the  full  amount  which  the  Court  shall  find  to  have  been  dae 
to  the  plaintiff  at  the  date  of  such  deposit"  which  occurred  in  the  old  section  after 
the  *  words  ''  probable  cause"  have  been  omitted,  and  also  the  words  ''  such  sum  with 
^interest  at  the  rate  of  12  per  cent,  per  annum  until  payment  thereof,  shall  be  re- 
coverable from  the  plaintiff  in  like  manner  as  sums  onlered  to  be  paid  by  decrees  of 
such  Court,"  which  occurred  at  the  end  of  the  section^  The  proviso  of  sub-section 
(1)  is  new. 

Subsection  (1)  :— The  power  to  award  damages  on  arrears  of  rent  is  withia 
the  discretion  of  the  Court — Zumemruddinnesa  Khanum  v.  Olement  PhilUpe^  1  W.  R.^ 
290.  "  The  award  of  addition^al  damages,"  observed  Trevor,  J.,  "  is  discretionary 
and  not  imperative  on  the  Courts,  and  before  awarding  these  damages  the  Court, 
in  the  exercise  of  its  discretion,  must  look  to  the  condition  of  the  parties,  and  the 
particular  hardship  inflict^  on  the  landlord  by  the  omission  of  the  under-tenant  to 
pay  his  reiits,  before  it  will  call  into  action  the  penal  terms  of  this  section"-'^a5u 
Ram  Bodhun  Sing  v.  Eani  8ree  Konowar,  Sp.  W.  R.,  (Act  X)  22.  As  it  is  dearfy 
discretionary  to  award  such  damages,  the  refusal  to  award  them  is  not  a  ground  for 
special  appeal — Maharajq^  Dheeraj  Mahtab  Chand  Bahadur  y.  Debendranatk  Thahoor^ 
Sp.  W.  Rv  (Act  X)  68;  dfopaZ  JLal  Thakw  y.  Mahomed  Kadir^  id,^  78.  The 
damages  are  awardable  njider  this  section  only  when  the  Court  specially  finds  that 
*the  defendant  has  without  "^reasonable  or  probable  cause  neglected  or  refused  to  pay 
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the  amount  dae  by  him.  It  has  been  held  that  the  mere  pendency  of  an  enhance- 
ment suit  cannot  of  itself  be  an  excuse  for  withholding  from  paying  what  is  admittedly 
due,  viz.y  the  old  rent.  The  damages  under  this  section  are  awardable.  in  addition 
only  to  rent  and  costs,  and  are  to  be  regarded  as  in  substitution  for  and  not  in  addi- 
tion to,  the  interest  awardable  under  section  21  of  this  Act — Nobo  Kant  Dey  v. 
Rajah  Boroda  Kant  Roy  Bahadur,  1  W.  B.,  100.  Damages  cannot  be  awarded 
in  a  suit  for  arrears  of  rent  at  an  enhanced  rate  to  be  fixed  by  a  Court — Golam  Alt 
V.  Baboo  Gopal  Lai  Thahur,  1  W.  R.,  56  ;  Sameera  Ehatun  y.  Babu  Oopal  Lai 
Thakur,  Id.,  58, 

Vide  notes  under  section  67. 

Suh^ection  (2)  :<~The  Act  has  substituted  the  word  '  damages'  for  <  compensa- 
tion* which  occurred  in  the  old  law.  Before  imposing  a  penalty  as  prescribed  by 
this  section,  the  Court  should  carefully  weigh  the  evidence,  and  assign  reasons 
why  it  thinks  that  arrears  are  not  due,  and  that  the  plaintiff  has  instituted  the 
suit  against  the  defendant  without  reasonable  or  probable  cause.  An  Appellate 
Court  has  authority  to  award  damages  under  this  section  if  it  finds,  after  considering 
the  whole  cTidence,  that  there  are  no  grounds  whatever  for  plaintiff's  case— i2am 
Chunder  Surma  Chowdry  v.  Dagor  Khan  and  others,  10  W.  B.,  339. 

Damage  and  interest  are  recoverable  upon  road-cess  and  public-cess  also.  Section 
25  of  Act  X  of  1871  prescribed  that  the  road-cess  is  recoverable  in  the  same  manner 
and  under  the  same  penalties  as  if  the  same  were  arrears  of  rent,  &o. 

Produce-rents, 
^y      LXIX.  (1)  Where  rent  is  taken  by  appraisement   or  division 

Order  for  appraising      of  the  produce, — 

or  diTiding  produce.  (^J  if  either   the  landlord  or  the  tenant 

neglects  to  attend,  either  personally  or  by  agent,  at  the 
proper  time  for  making  the  appraisement  or  division,  or 
(ft)  if  there  is  a  dispute  about  the  quantity,  value  or  division 

of  the  produce,  -  - 

the  Collector  taiay,  on  the  application  of  either  party,  and  on  his  c^^-x^ 

depositing  such  Aim  on  account  of  expenses  as  the  Collector  may  JX-  / 

require,  make  an  order  appointing  such  officer  as  he  thinks  fit  to  Xir^^< 

appraise  or  divide  the  produce.  ^'^ 

(2)  The  Collector  may,  without  such  an  application,  make  the 
like  order  in  any  case  where  in  the  opinion  of  the  District  or  Sub- 
divisional  Magistrate  the  making  of  the  ^rder  would  be  likely  to 
prevent  a  breach  of  the  peace.  •  * 

(3)  Where  a  Collector  makes  an  order  under  this  section,  he 
™^y>  ^y  order,  prohibit  the  removal  of  the  produce  until  the  appraise- 
ment or  division  has  been  efifected. 

Sub-secUon  (V),  Clause  (a)  : — Baijati  tenures  in  Behar  are  classified  on  various 
princifdes.  One  classification  is  made  with  reference  to  the  length  of  the  rai jati  hold- 
in|^ ;  another  with  reference  to  the  incident  of  the  place  of  residence  of  the  raiyats,  and  a 
third  with  reference  to  the  mode  of  payment  of  rent.  Under  the  last  method  all  raiyati 
biddings  are  divided  into  two  classes,  vu.,  Nukdi  and  Bhaoli.   When  the  payment  of 
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rent  is  made  in  cash,  the  tenare  is  called  Ifukdi  (from  Nukd,  cash).  When  the  paj* 
ment  is^made  in  kind  the  tenore  is  called  Bhaoli  (probably  a  Hindi  compound  made  up 
of  Bhowj  rate,  price  and  walij  pertaining  to).  The  Nukdi  tenures  are  of  sereral  dasses 
known  by  distinct  names  ;  the  most  important  of  them  being  Nukdi  proper,  BalhU  and 
Hustbood,  The  tenure  is  called  Nukdi  proper  or  Chikkut  when  the  cash  rent  fixed 
proriously  is  paid  for  every  bigha  of  the  holding  without  any  regard  to  the  produce. 
The  Balkut  (from  Bal,  ears  of  com,  and  kaina,  to  cut)  is  the  kind  of  tenure  where 
the  irate  of  cash  rent  per  bigha  is  determined  on  an  inspection  of  the  actual  produce 
of  the  ^fields,  and  this  rate  charged  for  every  bigha  of  the  raiyat's  holding.  The  HwU 
hood  is  the  kind  of  tenure  when  the  rate  of  rent  is  fixed  previously  ;  but  the  raiyats 
are  liaible  to  pay  rent  at  that  rate  for  those  plots  of  land  only  where  the  harvests 
grow.  Thus  if  a  raiyat  holds  twenty  bighas  of  land,  and  the  tenure  is  Nukdi,  the 
jtmount  of  rent,  the  rate  of  which  must  in  this  case  have  been  fixed  previously,  say 
rupees  "five  per  bigha,  would  be  one  hundred  rupees  ;  but  if  the  raiyat  held  the  same 
<|uantity  of  land  in  Balkut  tenure,  the  rate  of  rent  would  be  determined  only  after 
im  inspeetiea  of  the  actual  produce  of  any  one  harvest,  and  supposing  the  rate  then  to 
he  determined  at  Rs.  6  per  bigha  in  one  year  the  amount  of  rent  would  be  Rs.  120, 
and  supposing  the  rate  to  be  determined  at  Es.  4  the  next  year,  the  amount  would 
be  lEls.  80.  And  if  the  rate  of  rent  be  at  five  rupees  per  bigha,  and  Khariffh&s  grown 
in  8  out  of  20  bighas,  and  Babbi  in  4  out  of  20,  the  amount  of  rent  payable,  in  case 
the  tenure  is  Hustbood,  would  be  Rs.  65,  and  if  in  another  year,  Khariff  grows  in  12 
l^ighas  and  BaUi  in  13.  the  amount  of  rent  payable  is  Rs.  120,  and  this  irrespective 
of  the  amount  of  produce.  There  is  another  kind  of  Hustbood  tenure  which  is 
peculiar  to  certain  pergunnas,  and  in  this  there  is  a  combination  of  the  two  kinds  of 
payment.  Thns  «  Nukdi  rental  is  previously  agreed  on,  and  it  is  understood  that  a 
certain  percentage  of  the  raiyat's  holding  is  to  be  held  in  Nukdi,  and  the  remainder  in 
Bhaoli  Agorbatai,  The  raiyat  has  in  this  case  the  right  to  select  the  best  lands 
called  Joiet  (best)  for  the  Nukdi  payment.  Except  the  Nukdi  proper,  the  other 
modes  of  Nukdi  payment  are  sometimes  reckoned  as  Bhaoli. 

The   Bhaoli  tenure  is  of  two  kinds  :   (1)  Agorbatai,  (2)  Danahandi.    Agorbatai 
(from   Agora^  watching,  and  hatna,  dividing)  is  that  kind   of  Bhaoli  tenure  wh^re 
a  division  of  the  crops  is  made  in  predetermined  proportions  between  the  landlord  and 
the  tenant.     When  the  crops  are  yet  in  the  field  and  ready  for  reaping,  the  landlord 
appoints  Agoras  (watchmen)  to  watch  that  none  of  the  crops  are  fraudulently  made 
away  with.     When  ripe,   the  crops  are  gathered  in  the  khalihans  (threshing  floors) 
which  are  places  usually  set  apart  for  this  purpose  near  the   Basti,     The   charge   of 
reaping,   (one  out  of  twenty-one  bundles  gathered)  is  paid  out  of  the  entire  produce, 
and  the  remainder  then,  after  threshing  and  cleansing,  is   divided  in  predetermined 
proportions  between   the  landlord  and  the  tenant.     The  usual  proportion  is  half  and 
half  ;  or  9  ans.  to  the  landlord  and  7  ans.  to  the  tenant  out  of  the  16  annas  produce. 
The  Danabandi  literall/ means  a  cursory  survey  or  a  partial  measurement  of  field,  or 
weighing  of  the  crop,  to  ascertain  the  vsdue  of  the  crop  and  the  amount  of  assess- 
ment.   These  •proceedings,  which  are   antecedent  to  the  final  determination  of  the 
landlord's  portion,  give  the  name  to  the  tenure  itself.     The  Danabandi  is  made  when 
the  crops  are  yet  btanding  in  the  fields  and  when  they  are  almost  ripe  for  cutting.     A 
party  consisting  of  a  Salis  (arbitrator),  an  Amin  (appraiser),  attended  by  the  Patwari, 
Gomashta  and  other  village  Amlas,  go  about  in  each  field  and  appraise  the  produce 
in  maunds.     At  first  the  Salis  makes  the  estimate,  but  if  the  raiyat  is  dissatisfied  with 
the  estimate,  the  Amn  is  referred  to.     The  estimate  having  been  once  made,  every- 
thing is  left  to  the  raifat  himself  ;  the  landlord  or  his  amla  has  then  nothing  to  do 
with  the  standing  crops.     They  are  reaped   and  gathered   by  the  raiyat  who  may 
pay  the  zemindary  portion  of  the.  estimated  produce   either  in  kind,  or  the  price 
•   of  this  according  to  the  price  current,  in  cash.     The  zemindar's  share  is  usually 
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eitber  half  or  9  annas  ont  of  the  16  annas  of  the  prodnoe.  The  ^Brnta^ 
dana  is  merely  a  modification  of  the  last  mentioned  method,  the  difference  heing 
that  under  this  system  the  Salts  and  the  Amin  do  not  go  to  the  field  to 
appraise  the  out-turn,  hut  the  landlord's  amla  and  the  raiyat  come  to  an  under- 
standing about  this  at  a  sitting  in  the  zemindar's  kutchery. 

There  is  a  kind  of  Dandbundi  which  is  called  either  Khara  or  Baita  Danahandij 
whlsre  the  estimate  is  made  in  the  zemindar's  kutchery  without  going  to  the  field. 

Clause  (h):> — Mr.  Edward  Colebrooke,  writing  in  1819  and  epitomizing  the 
reports  of  14  Collectors  in  the  North- Western  Provinces,  says  :  "  It  will  appear 
that  for  the  most  valuable  articles  of  culture  in  all  the  districts  and  for  every 
sort  of  produce  in  some  districts  money  rents  obtain  universally,  and  that  the 
tenures  in  kind  under  the  several  denominations  of  Umlij  Bhaoli,  and  Battai 
prevail  only  for  the  inferior  sorts  of  grain,  and  in  those  districts  or  those  parti- 
cular parganas,  where,  from  the  nature  of  the  soil,  the  want  of  means  for  artificial 
irrigation,  and  the  consequent  dependence  on  the  uncertainty  of  seasons,  the 
tenants  are  not  disposed  to  subject  themselves  to  a  certain  payment.  •  •  • 
The  proportion  of  the  crop  whether  taken  by  the  landholders  in  kind  or  commuted 
for  its  yalue  in  money,  is  regulated  by  custom  which  varies  according  to  the  nature 
of  the  soil  from  one-fourth  and  less  in  lands  newly  reclaimed  to  (m^Aa(/*  in  lands 
under  full  cultivation.  •  •  •  With  regard  to  the  nukdi  tenures  or  money  rents 
they  are  found  to  be  regulated  in  only  few  parts  of  these  provinces  by  established 
pargana  rates.  In  general  they  appear  to  be  annually  adjuskd  by  mutual  agreement. 
The  tenants  themselves  are  stated  to  be  averse  from  binding  themselves  to  a  fixed 
p^^ment  beyond  the  current  year  in  consequence  of  the  uncertainty  of  the  seasons." 
— Letter  to  Governor- General,  dated  the  5th  January  1819.  In  the  Eai-raiyan^s 
ajiswers  {Appendix  No  17  to  Mr.  Shore's  Minute),  it  is  stated  that  in  the  Subah 
of,  Bengal,  the  raiyats  always  paid  their  rent  in  money— that  the  crop  of  khamar 
laild  is  usually  divided  between  the  zemindars  and  raiyats  in  equal  proportion, 
though  in  some  places  the  latter  get  more  and  in  other  less  ;  but  for  this  fluctu- 
ation there  is  no  specific  rule  ;  that  in  the  Suhah  of  Behar  custom  has  established 
tho  share  of  the  zemindar  at  22\  seers  ;  and  that  of  the  raiyat  at  17^  ;  but 
variation  from  these  proportions  occasionally  occur.  Even  when  rents  .  were  agreed 
tp  be  paid  in  kind,  it  was  very  common  for  the  zemindars  to  commute  his  share 
for  a  money  payment,  the  commutation  price  being  adjusted  while  the  crops  were 
still  on  the  ground — Mr.  Holt  Mackenzie's  Minute,  section  428.  The  North- Western 
Provinces'  Land  Revenue,  Act  XIX  of  1873,  empowers  settlement  oflScers  to 
commute  these  rents  for  a  fixed  money  rent  (sections  78-74).  The  Oudh  Rent 
Act  XIX  of  1868  contains  similar  provisions  (section  28).  Vide  section  40  of 
this  Act. 

The  Commission  observed  in  para.  155  of  their  Rej&ort :  "  A  majority  of 
us  think  that  the  abuses  incident  to  the  receipt  of  rent  in  kind  can  best  be  obviated 
by  its  commutation  into  a  money  rent,  and  that  the  option  given,  to  the  people 
of  so  converting  is  calculated  to  enoourage  agricultmfe — Bent  Commission's  Report, 
Vol.  I,  p.  10. 

The  Collector,  ^c. — Vide  the  definition  of  Collector  in  clause  (16)  of  section 
8.  He  niust  be  either  the  Collector  of  the  district  or  an  officer  empowered 
under  this  section  to  discharge  the  function  of  a  Collector.  A  Sub-divisional 
Magistrate  cannot  therefore  take  action  upon  an  application  under  this  section 
unless  he  is  vested  with  the  powers  of  a  Collector  und^  this  section,  or  with 
the  powers  of  a  Collector  of  a  district.  An  appraisement  or  division  by  an 
Amin  or  police  functionaries  is  likely  to  create  mischief.  The  Collector 
ought  therefore  to  depute  a  Sub-Deputy  Collector  fof  the  duty.    Though  the 
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expenses  are  to  be  borne  by  the  party  applying  nnder  this  section,  the  GoUector 
may  at*  his  discretion  relieve  a  party  irom  the  burden  of  this  expense. 

Subjection  (2) :— The  grounds  for  the  belief  of  the  Sub-diyisional  Magistrate 
as  to  the  existence  of  a  likelihood  of  a  breach  of  the  peace  must  be  recorded — 
In  the  matter  of  the  petition  of  Kunundnarain  Bhoop,  1.  L.  R.,  4  Gal.,  650. 

^  o  LXX.  (1)  When  a  Collector  appoints  an  officer  under  the 
last  foregoing  section,  the  Collector  may,  in  his 
offlJ^^^tecT^'''^  discretion,  <£rect  the  officer  to  associate  with 
himself  any  other  persons  as  assessors,  and  may 
give  him  instructions  regarding  the  number,  qualifications  and  mode 
of  selection  of  those  assessors  (if  any),  and  the  {wocedure  to  be 
followed  in  making  the  appraisement  or  division  ;  and  the  officer 
shall  conform  to  the  instructions  so  given. 

(2)  The  officer  shall,  before  making  an  appraisement  or  divi- 
sion, give  notice  to  the  landlord  and  tenant  of  the  time  and  place  at 
which  the  appraisement  or  division  will  be  made  ;  but  if  either  the 
landlord  or  the  tenant  fiiils  to  attend  either  personally  or  by  agent, 
he  may  proceed  ex-parte. 

(3)  When  the  officer  has  made  the  appraisement  or  division, 
he  shall  submit  a  report  of  his  proceedings  to  the  Collector. 

(4)  The  Collector  shall  consider  the  report,  and,  after  giving 
the  parties  an  opportunity  of  being  heard  and  making  such  enquiry, 
(if  any,^  as  he  may  think  necessary,  shall  pass  such  order  thereon  as 
he  thmKS  just. 

(5)  The  Collector  mav,  if  he  thinks  fit,  refer  any  question  in 
dispute  between  the  parties  K)r  the  decision  of  a  Civil  Court,  but, 
subject  as  aforesaid,  his  order  shall  be  final,  and  shall,  on  applica- 
tion to  a  Civil  Court  by  the  landlord  or  the  tenant,  be  enforceable 
as  a  decree.  v 

(6)  Where  the  officer  makes  an  appraisement,  the  appraise- 
ment papers  shall  be  filed  in  the  Collector's  office. 

Subjection  (1)  : — The  association  of  assessors  is  in  accordance  with  the  custom 
of  the  country  under  the  Danabundi  system. 

Subjection  (5)  : — The  pit)cedure  is  meant  to  be  summary  and  is  therefore 
open  to  a  regular  suit  in  Civil  Court.  *  Final'  possibly  means  not  appealable.  It  could 
not  have  been  the  intention  of  the  Legislature  to  vest  the  Collector  with  power 
to  determine  the  proportion  of  division  of  crops  finally  in  the  sense  of  being 
not  open  to  regular  suit.  But  the  order  of  Collector  will  be  enforceable  as  a 
decree. 

7/        LXZI.     (1)  •  Where  rent  is  taken  by  appraisement    of  the 
Rights  and  uabiiities    produce,  the  tenant  shall  be  entitled    to  the 
as  to  possession  o£  crop,    exclusive  possession  of  the  produce. 
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(2)  Where  rent  is  taken  by  division  of  the  produce,  the  tenant 
shall  be  entitled  to  the  exclusive  possession  of  the  whole  produce 
until  it  is  divided,  but  shall  not  be  entitled  to  remove  any  portion 
of  the  produce  from  the  threshing-floor  at  such  a  time  or  in  such 
a  manner  as  to  prevent  the  due  division  thereof  at  the  proper  time. 

(3)  In  either  case  the  tenant  shall  be  entitled  to  cut  and 
harvest  the  produce  in  due  course  of  husbandry  without  any  inter- 
ference on  the  part  of  the  landlord. 

(4)  If  the  tenant  removes  any  portion  of  the  produce  at  such 
a  time  or  in  such  a  manner  as  to  prevent  the  due  appraisement  or 
division  thereof  at  the  proper  time,  the  produce  shall  be  deemed  to 
have  been  as  full  as  the  fullest  crop  of  the  same  description 
appraised  in  the  neighbourhood  on  similar  land  for  that  harvest. 

Subjection  (4)  : — In  a  suit  to  recover  bhaoli  rent,  the  damage  to  the  plaintiff 
was  held  to  be  the  yalne  of  the  crops  at  the  time  they  were  dne  and  not  subsequently 
— ZrMcAjmm  Fershad  y.  Hoolas  Mahtoon  and  others,  11  W.  R.,  151  ;  Kristo 
Bundhu  Bhattacharya  and  another  v.  Rotieh  Shaik  and  another,  25  W.  B.,  807. 
The  appraisement  of  the  fullest  crop  of  similar  lands  in  the  neighbourhood 
is  to  be  the  estimate  only  when  the  tenant  (1)  remoTes  the  produce,  and  (2)  removes 
at  such  a  time  or  in  such  a  manner  as  to  prevent  the  due  appraisement.  But 
suppose  in  a  dispute  neither  paity  availed  of  the  provisions  of  sections  69  and 
70,  and  the  landlord  refused  to  divide  the  crop  or  make  an  appraisement,  in  a 
subsequent  suit  he  shall  have  to  prove  the  actual  quantity  of  produce,  though  that 
quantity  can  in  no  case  exceed  an  appraisement  of  the  crops  of  similar  lands. 
In  a  suit  for  hhaali  rent  where  the  quantity  of  land  is  disputed,  and  the  landlord 
produces  as  evidence  a  khusra  or  appraisement  of  the  land,  it  is  not  necessary 
for  him  to  show  that  the  estimate  was  drawn  up  in  defendant's  presence  and 
acknowledged  by  him,  but  only  that  defendant  had  notice  when  the  khuara  was  about 
to  be  made— fltir^tf  Narain  Sing  v.  Baljeet  Jha,  24  W.  R.,  125. 

LidbUiiyfor  rent  on  change  of  landlord  or  after  transfer  of 
tenure  or  holding. 

IiXXn.  (1)  A  tenant  shall  not,  when  his  landlord's  interest 
Tenant  Hot  liable  to  ^^  transferred,  be  liable  to  the  transferee  for  rent 
transferee  of  landlord's  which  became  due  after  the  transfer,  and  was  paid 
foJSS^iiSd  *^  *^^  landlord  whose  interest  was  so  transferred, 

oat  notioe  of  the  trans-  unless  the  transferee  has  before  j^he  payment 
^^*  given  notice  of  the  transfer  to  the  tenant. 

(2)  Where  there  is  more  than  one  tenant  paying  rent  to  the 
landlord  whose  interest  is  transferred,  a  general  notice  from  the 
transferee  to  the  tenants  published  in  the  prescribed  manner  shall 
be  a  sufficient  notice  for  the  purposes  of  this  section. 

Subjection  (1)  : — Compare  with  section  109  of  the  Trtmsfer  of  Property  Act  in 
the  Appendix. 

Subjection  (2) : — ^The  form  of  the  general  notice  is  to  be  prescribed  by  the  Local 
Government.     Vide  the  Appendix. 
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7^     LXXm.    When  an  occupancy-raiyat  transfers  his  holding 
liability    for    rent    without  the  consent  of  the  landlord,  the  trans- 
aEtertrenifer  of  ocou-    feror  and  transferee  shall  be  jointly  and  severally 
pancy.  o     g.  liable  to  the  landlord  for  arrears  of  rent  accruing 

due  after  the  transfer,  unless  and  until  notice  of  the  transfer  is  given 
to  the  landlord  in  the  prescribed  manner. 

"  To  meet  those  cases  in  which  transfer  without  the  landlord's  consent  is  a 
valid  custom,  we  haye  provided  in  section  73  that,  until  notice  of  such  transfer  is 
(July  served  on  landlord,  the  transferor  and  the  transferee  shall  be  jointly  and  se- 
verally liable  for  arrears  of  rent  accruing  after  the  transfer."  (Select  Committee  on 
B.  T.  Bai,  No.  41.) 

For  effect  of  transfer  of  non-transferable  holdings  vide  notes  at  pp.  128 128. 

Notice  of  the  transfer  will  have  to  be  given  in  the  manner  prescribed  by  Local 
Government.     Tide  cL  (15),  section  8  and  the  Appendix. 

'  This  section  provides  for  tenures  transferable  by  custom.  Local  custom  may 
determine  the  transferable  nature  of  a  tenure  with  a  right  of  occupancy — 1  W.  R., 
163  ;  3  R.  J.  P.  J.,  224  ;  8  W.  R.,  (Act  X),  2  ;  4  R.  J.,  P.  J.,  885  ;  Unncpooma 
I^asi  V.  Oomachurun  Does  and  others^  18  W.  R.,  55  ;  Muset,  Shunkurpattee  Thahoo- 
7^  V.  Mirza  Saifollah  Khan  and  another,  18  W.  R.,  507.  The  older  of  a  Judge 
^feclaring  that  a  tenure  was  not  transferable  nullifies  tbe  order  of  a  Deputy  Collector 
under  section  27,  Act  X,  requiring  the  transfer  to  be  registered,  even  where  the  latter 
was  not  appealed  from.  Litigation  is  a  test,  but  not  the  sole  proof  of  the  existence 
of  a  custom — Huromohan  Mukerji  and  others  v.  Ranee  Lalan  Moni  and  others,  6 
W.  R.,  (Act  X)j  42.  A  custom  tor  prove  the  transferable  nature  of  hhudkoM 
iotes  need  not  be  absolutely  invariable — Gkunder  Coomar  Boy  and  another  v.  Pearee- 
lal  Banerjt  and  another,  6  W.  R.,  IftO  ;  j^neemadkub  Banerji  v.  Joykiehen  Mookerji 
and  others,  11  W.  R.,  854  ;  12  W.  R.,  495.  Ther^is  nothing  unreasonable  in  the 
custom  by  which  the  tenure  of  a  khudhasht  raiyat,  wno  has  built  a  puoca  house  on 
his  land  and  has  acquired  a  right  of  occupancy  under  section  6  of  Act  X  of 
1859,  is  a  transferable  tenure — Chunder  Koomar  Boy  v.  Kedarmony  Dasi  and 
another,  7  W.  R.,  247.  In  an  enquiry  as  to  whether  tenures  of  a  certain  class  are 
transferable  according  to  local  custom,  it  is  sufficient  if  there  is  credible  evidence 
of  the  existence  and  antiquity  of  the  custom,  and  not  to  the  contrary  ;  there  is 
no  necessity  for  witnesses  to  fix  any  particular  time  from  which  such  tenures 
became  transferable.  The  transfer  of  an  ordinary  raiyat'S 'holding  need  not  be 
registered  on  the  books  of  the  zemindar— Joy  Eishen  Mukerji  v.  Doorga  ttarain 
Nag  and  others,  11  W.  R  ,  848.  A  hadimi  or  mourasi  holding  is  something  very 
much  larger  than  what  is  known  as  a  right  of  occupancy  under  the  Rent  Lav  ; 
and  where,  according  to  the  custom  of  the  country,  such  a  holding  is  a  transferable 
tenure,  the  purchaser  takes  the  whole  of  the  rights  of  the  previous  holder  against  the 
zemindfa—Nuna  Kumar  £hagui\.  Zakhi  Fria  Dehia,  23  W.  R.,  86. 

Illegal  Cesses,  ike. 

^H   LXXIV,    All    impositions    upon  tenants    under  the  deoo* 

Ab    b  &    m    L       iiiination  of  abwab,  mahlutj  or  other  like  appet^ 

wa  ,  c,    ega        ij^^ions,  in   addition  to  the  actual  rent,   shsSl  be 

illegal,   and  all   stipulations   and  reservations  for  the  payment  of 

such  shall  be  void,      j^,^    ^Irf/  ^  j ^f.   /c^fU.>.^^ 


BEC  LXXIV.]  THE  RENT  LAW  OF  BEKQAI.  279 

The  following  extracts  from  tlie  debate  on  the  BUI  would  best  show  the  inten- 
tion of  the  Legislature  in  framing  this  and  the  next  section.  The  Hon'ble  Baboo 
Peary  Mohnn  Mii&erji  mo?ed  that  to  section  74  an  exception  be  added  to  this 
effect,  namely :— ► 

''Bonus  or  salami  paid  to  the  landlord  by  the  raiyat,  in  consideration  of  the 
former  allowing  the  latter  to  do  an  act  which  he  is  not  lawfully  entitled  to  do,  shall 
not  be  deemed  an  imposition  within  the  meaning  of  this  section," 

"  Hon'ble  members  would,  he  thought,  agree  to  the  principle  of  this  amendment. 
Considering  the  stringent  nature  of  the  proyision  contained  in  section  74,  and  the 
heavy  penalty  provided  for  all  impositions  of  illegal  cesses,  it  was  necessary  that 
express  exception  should  be  made  for  payments  made  by  the  tenant,  in  addition  to 
actual  rent,  which  did  not  possibly  come  under  the  designation  of  illegal  cesses. 
The  bonus  paid  by  the  raiyat,  for  instance,  for  taking  earth  for  manufacturing  bricks, 
or  for  cutting  timber  where  he  has  not  the  right  to  do  so,  was  no  illegal  cess." 

The  Hon'ble  Sir  Steuart  Bayley  said  that ''  the  clause  had  been  considered,  and  in 
principle  not  objected  to,  but  there  were  grave  reaions  for  not  retaining  it  The 
Committee  had  retained  the  substantial  law  in  the  same  form  as^  it  was  in  this 
section,  and  therefore  whatever  judgments  of  Courts  on  it  had  already  been  passed 
would  still  apply.  What  was  illegal  would  still  be  illegal,  and  what  was  legal  would 
still  remain  so.  For  these  reasons  he  thought  the  amendment  should  not  be  accept- 
ed by  the  Council." 

Case  law . — The  case  law  on  the  subject  was  conflicting  till  the  late  Full  Bench 
decision.  In  the  absence  of  a  special  agreement,  a  claim  for  an  illegal  cess  cannot 
be  recovered  in  a  Court  of  law — Sonnum  iiaokul  and  others  v.  Sheik  Elakie 
Bvksh  and  others,  7  W.  R.,  453.  An  arbitrary  and  indefinite  cess  on  raiyats, 
such  as  is  described  in  section  54  of  Regulation  YIII  of  1793,  is  prohibited  by  section 
10,  Act  X  of  1859.  A  contract  providing  for  the  collection  and  payment  over  to 
the  zemindar  of  the  proceeds  of  such  a  cess,  appears  to  us  to  fall  within  the  rule 
stated  by  Chief  Justice  Holt  in  Bartlet  v.  Viner  Cartherd,  ^52.  Every  contract 
made  for  or  about  any  matter  or  thing  which  is  prohibited  and  made  unlawful  by 
statute  is  a  void  contract. — **See  Domat's  Civil  Law,  vices  of  Covenants,  Tit.  XVIII 
section  4"  ;  Kamala  Kanta  Ghose  v.  Kanoo  Mahomed  Mundul,  11  W.  R.,  395  ; 
Nobin  Chunder  Roy  v.  Gooroo  Oohindo  Surma  JUazumdar,  14  W.  R.,  447  ;  Burma 
Chowdry  v.  Sree  Nund  Singh,  12  W.  R.,  29  ;  Nobin  Chunder  Boy  v.  Goroo  Gobindo 
Mazumdar,  25  W.  R.,  2.  All  cesses  being  illegal  when  not  specifically  included  in 
the  contract  under  which  the  raiyat  pays  rent,  the  mere  payment  of  rent  includ- 
ing a  cess  for  3  years  cannot  legalise  an  illegal  impost — Dhalee  Faramanik  \and 
others  v.  Anund  Chunder  Talapattur,  5  W.  R.,  (Act  X),  85.  So  although  the 
tenant  had  been  adjudged  to  pay  a  certain  cess  one  year,,  that  is  no  reason  yrhj 
he  ehovld  be  compelled  to  pay  it  every  year — Orjoon  8ahoo  v.  Anund  Singh,^lO 
W.  R.,  257.  A  patwari's  wages  and  allowances  are  in  the  nature  of  illegal  cesses, 
and  cannot  be  recoveredin  a  suit  for  rent — Mengef  Mtmdur  v.  Ba66o  Huree  Mohan 
Thakoor,  2&  W.  R.,  447.  A  purabee  was  held  not  to  be  in  the  nature  of  an  abwab 
or  illegal  cess,  bnt  a3  part  of  the  legal  consideration  for  a  contract — Juggodish 
Ckmder  Biswas  and  others  v.  Turrikoollah  Sircar  and  others,  24  W.  R.,  90. 
Certain  payments  which  were  not  so  much  in  the  nature  of  cesses  as  of  rent  in 
kind,  and  which  w^e  uniform  and  had  been  paid  by  the  raiyat  from  the  begin- 
ning according  to  local  custom  were  held  not  to  be  illegal  ce^ses-^Budhun  Orawan 
Mahton  v.  Jemadar  Baboo  Juggesvar  Doyal  Singh,  24  W.»  R.,  4.  If  a  zemindar 
demand  cess  over  and  above  the  original  rent,  and  the  raiyat  consents  and  contracts 
to  pay  it,  this  demaiid  and  the  old  rent  form  a  new  regit  lawfully  claimable  under 
the  contract— ZnaittWaA  Faramanik  v.  Jogodindra  Narain  Boy^  22  W.   R.,   12. 
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And  8o»if  a  raijat,  for  the  purpose  of  preventing  disputes  with  his  landlord, 
agrees  to  make  a  definite  payment  to  the  landlord  in  addition  to  his  rent,  the 
additional  payment  cannot  he  treated  as  an  illegal  cess ;  for  section  8,  Reg. 
y  of  1812,  rather  favors  such  arrangements  and  provides  for  their  heing  enforced— 
Serajgunge  Jute  Company^  Umited,  v.  Torabdee  Akoond  and  others,  25  W.  R., 
252.  A  condition  in  a  lease,  that  the  tenant  will  pay  to  the  landlord  collection 
charges,  can  be  enforced  if  the  condition  is  definite  and  certain  in  its  nature, 
and  forms  part  of  the  consideration  for  the  lease — Mahomed  Fayez  Chowdry 
V.  Jamoo  Gazee  and  another,  I.  L.  R.,  8  Cal.,  780.  Where  it  is  not  actually  proved 
that  abwabs  have  been  paid  or  have  been  payable  before  the  time  of  the  Permanent 
Settlement,  a  landlord  is  not  legally  entitled  to  recover  them  as  against  his  raiyats, 
even  assuming  that  they  have  been  paid  for  a  number  of  years — Chultan  Mahato  v. 
Tilokdhari  Singh,  I.  L.  R.,  11  Cal.,  175  F.  B. ;  Khantogari  or  the  levying  by  riparian 
proprietors  of  a  charge  imposed  upon  boatmen  for  driving  pegs  into  the  river  bank 
for  the  purpose  of  attaching  their  boats  thereto,  is  not  an  iUegal  cess — Dhunput 
Singh  v.  Denobundhu  Shaha,  9  C.  L.  R.,  279.    JX* /f  X  I/"  ^i^^   SZ9 , 

^      LXXV.    Every  tenant  from  whom,  except  under  any  special 
^    ,^   ,         ^,       enactment  for  the  time  being  in  force,  any  sum  of 

Penalty  for  exaction  _. .  /.  .^  -i  /•  t  •    i       ■■ 

by  lEDdiord  from  tenant  moucy,  OF  any  portiou  01  the  produce  01  his  land, 
SL't°°^  ^\hi^  ^  ^^  ^®*  ^^^c*^  ^7  ^  landlord  in  excess  of  the  rent 
ren  paya  kwfully  payable,  majr,  within  six  months  from 

the  date  of  the  exaction,  institute  a  smt  to  recover  from  the  land- 
lord, in  addition  to  the  amount  or  value  of  what  is  so  exacted,  such 
sum  by  way  of  penalty  as  the  Court  thinks  fit,  not  exceeding  two 
hundred  rupees  ;  or,  when  double  the  amount  or  value  of  what  i» 
so  exacted  exceeds  two  hundred  rupees,  not  exceeding  double  that 
amount  or  value. 

Section  11  of  Act  VIII  of  1869  (B.C.)  and  section  10  of  Act  X  of  1859 
provided  :  '*  Every  nnder-tenant  or  raiyat  from  whom  any  sum  is  exacted  in 
excess  of  the  rent  specified  in  his  potta,  or  payable  under  the  provisions  of  this 
Act,  whether  as  abwab  or  under  any  other  pretext,  shall  be  entitled  to  recover 
from  the  person  receiving  such  rent,  damages  not  exceeding  double  the  amount 
so  exacted  or  paid." 

Where  a  zemindar  after  granting  a  ticca  lease,  collects  the  rents  direct  from 
the  raiyats,  and  the  amount  so  received  exceeds  the  rent  due  from  the  ticcadar, 
the  excess  amount  so  collated  is  an  exaction  and  is  recoverable  under  this  sectiwi— 
Ham  Fershad  Bhagat  v.  Bamtahal  Sin^h,  Marsh.,  655.  In  other  words  any 
sum  which  is  collected  by  a  landlord  m  excess  of  the  amount  due  to  him  under 
the  agreement  with  his  raiyat,*  is  an  exaction,  for  the  recovery  of  which  a 
suit  will  lie  under  this  section.  It  is  not,  however,  an  exaction  when  the  excess  is 
recovered  by  legal  process,  where,  for  instance,  a  tenant  supplied  the  zemindar 
with  rice,  on  the  agreenaent  that  the  value  of  the  rice  was  to  be  deducted  from 
the  rent,  and  the  zemindar  without  making  the  deduction,  sued  the  tenant  under 
Regulation  VIII  of  1819,  and  recovered  the  full  amount  of  the  rent,  it  was  held 
that  this  was  not  an  exaction  under  this  section.  "  The  tenant,"  observed  the 
Court,  "  might  have  contfacted  his  liability  to  pay  the  amount,  and  might  have 
demanded  a  summary  investigation  as  to  the  amount  due,  and  he  might  have 
stayed  the  sale  of  the  tenure  J)y  depositing  the  amount  claimed.  Instead  of  doing 
iBO,  he  paid  the  amount  claimed  to  the  zemindar.    The  zemindar  having  recovered 
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tli0  amount  under  a  proceeding  prescribed  by  law,  the  queaiion  is  whetber  tbat 
19  an  undue  exaction  ?  He  possibly  might  have  demanded  more  than  was  d\fe  after 
allowing  for  the  rice  supplied,  but  the  defendant,  instead  of  demanding  an  investi- 
gation, paid  the  amount  claimed  with  knowledge  of  all  the  facts.  Can  tWs  be  said  to 
be  an  31egal  exaction  of  rent  within  section  10,  Act  X  of  1859  7  We  think  that  Jt  is 
not  an  megal  exaction  of  rent  within  the  meaning  of  that  Act" — Chundermoni 
Chowdrain  v.  Debendra  Nath  Roy  Chowdry^  Marsh.,  420.  And  where,  on  the 
allegation  that  the  defendant  had  sublet  land  to  him  for  the  purpose  of  raising 
crops  under  a  contract  to  share  the  produce  between  them,  plaintiff  sought  to 
recover  the  value  of  his  share  of  the  crop  which  the  defendant  had  misappropriated, 
it  was  held  the  claim  was  for  a  sum  exacted  in  excess  of  the  rent — QurreboUah 
JhtramBtiik  v.  Fakwr  Mahomed  Eholoo,  10  W.  R.,  203.  But  a  suit  for  the 
recovery  of  money  alleged  to  have  been  paid  by  the  plaintiff  to  an  ijaradar  on  account 
of  arrears  of  rent,  when  the  same  has  not  been  implied  to  the  purpose  for  which 
it  was  given,  is  cognizable  under  this  section — Brqjo  Jfath  Dey  v.  Shumhhoo 
Ckimder  CkMerji,  18  W.  R.,  25* 


CHAPTER   IX. 
Miscellaneous  Provisions  as  to  Landlobds  and  TeKants. 

Improvements. 
The  following  extracts  from  the  Irish  Land  Act  might  throw 
some  light  upon  this  chapter. 

Extracts  from  thb  Irish  Lahd  Act,   IS70  (33  &  34  Yjct.  Chap.  46.) 

4,  Any  tenant  of  a  holding  who  is  not  entitled  to  compensation  nnder 
.     .  sections  one    and  two    of    this    Act,    or    either    of    such 

^^?JJ^^^^  sections,  or,  if    entitled,  does  not  make  any  claim  nnder 

the  said  sections,  or  either  of  them,  may  on  quitting  his 
holding,  and  suhject  to  the  provisions  of  section  three  of  this  Act,  claim  compen- 
sation to  he  paid  by  the  landlord  under  this  section  in  respect  of  all  improve- 
mcoits  on  his  holding  made  by  him  or  his  predecessors  in  title. 

Prorided  that— 

'   V      4i      -/•—*•        (l*)    A.  tenant  shall  not  be  entitled  to  any  compensation 

fta^SHJf,      ""^'^    in  respect    of    any    of    the  improvement^  foUowing ;  that 

is  to  say— 

(a.)  In  respect  of    any  improvement  made  before  the  passing  of  this  Act, 

and  twenty  years    before  the  claim  of    such  compensation   shall   have 

been  made,  except  permanent  buildings  and   reclamation  of  waste  land  ; 

or  .        .  *      .  . 

\}k)  In  respect  of  any  improvement  prohibited  in  writing  by  the  landlord 
as  being  and  appearing  to  the  Court  tg,  be  calculated  uto  diminish  the 
general  value  of  the  landlord's  estate,  and  made  within  two  years  after 
the  passing  of  this  Act,  or  made  during  the  unexpired  residue  of  a 
lease  granted  before  the  passing  of  this  Act ;  or 
^  (c.)  In  respect  of    any  improvement  made  either  before  or  after  the  passing 

(^  of  this  Act  in  pursuance  of   a  contract  entered  into  for  valuable  con- 

t  sideration  therefor ;  or 

{d.)  (Subject  to  the  rule  in  this  section  mentioned  §s  to  contracts)  in  respect 
of  any  improvement  made,  either  before  or  after  the  passing  of  tl^is 
Act  in  contnnrention  of  a  contract  in  writing  not  to  make  such  improve- 
ment; or  *  .  ' 

37 
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*(«,V  In  respect  of    any  improvement  made  either  before  or  after  tlie  passin^^ 
^     of  this  Act  which  the  landlord  has  undertaken  to  make,  except    in* 
cases  where  the  landlord  has  failed  to  perform  his  undertaking  within  a* 
reasonable  time. 

(2*)  A  tenant  of    a  holding  under  a  lease  or  written  contract  made  before 

the  passing  of    this  Act  shall  not  be  entitled^  on  being. 

Safe^^n  of  certain    disturbed   by  the   act  of    the  landlord  in  or  on  quitting  hia 

^^^      '*  holding,  to  any  compensation  in  respect  of  any  improvement,^ 

his  right  to  which  compensation  is  expressly  excluded  by  such  lease  or  contract. 

(3.)  A  tenant  of  a  holding  under  a  lease  made  either  before  or  after  the  pass* 
ing  of  this  Act  for  a  term  certain  of  not  less  than  thirty-one  years,  or  in  case  of 
leases  made  before  the  passing  of  this  Act  for  a  term  of  a  life  or  lives  with  or 
without  a  concurrent  term  of  years,  and  which  leases  shall  have  existed  for  thirty-one 
years  before  the  making  of  the  claim,  shall  not  be  entitled  to  any  compensation  ia 
respect  of  any  improvement,  unless  it  is  specially  provided  in.  the .  lease  that  he.  v^ 
entitled  to  sach  compensation,  except  permanent  buildings  and^  reclamation  of 
waste  land,  and  tillages  or  manures,  the  benefit  of  which  tillages  or  manures  is  unex- 
hausted  at  the  time  of  the  tenant  quitting  his  holding  i 

.(4.)  A  tenant  of  a  holding,  who  is  quitting  the  same  voluntarily,  shall  not  be 
entitled  to  any  compensation  in  respect  of  any  improvement  when  it  appears  to  the 
Court  that  such  tenant  has  been  given  permission  by  his  landlord  to  dispose  of  his 
interest  in  his  improvements  to  an  incoming  tenant  upon  such  terms  as  the  Court 
may  deem  reasonable,  and  the  tenant  has  refused  or  neglected  to  avail  himself  of 
such  permission, 

(5.)  Out  of  any  moneys  payable  to  the  tenant  under  this  section,  all  sums 
dtie  to  the  landlord  from  the  tenant  or  his  predecessors  in  title  in  respect  of •  rent^ 
or  in  respect  of  any  deterioration  of  the  holding  arising  from  non-observance 
on  the  part  of  the  .tenant  of  any  express  or  implied  covenant  or  agreement|, 
may  be  deducted  by  the  landlord,  and  also  any  taxes  payable  by  the  tenant  due 
in  respect  of  the  holding  and  not  recoverable  by  him  from  the  landlord. 

Any  contract  between  a  landlord  and  a  tenant  whereby  the  tenant  is  prohi- 
bited from  making  such  improvements  as  may  be  requir^  for  the  suitable  occupa* 
ti»n  of  his  holding  and  its  due  cultivation  shall  be  void  both  at  law  and  in  equity, 
but  no  improvement  shall  be  deemed  to  be  required  for  the  suitable  occupation 
of  a  tenant's  holding  and  its  due  cultivation  which  appears  to  the  Court  tq 
diminish  the  general  value  of  the  estate  of  the  landlord,  nor  shall  anything  in 
this  Act  contained  authorise  or  empower  any  tenant  or  occupier,  without  the 
previous  consent  in  writing  of  the  landlord,  or  break  up  or  till  any  land  or  lands 
usually  let,  occupied,  or  used  as  grazing  or  grass  lands  or  let  expressly  as  grazing 
or  meadow  land,  or  to  •cut  timber  without  the  consent  of  the  landlord  ;  pronded 
that  the  tenant  may  cut  timber  planted  and  registered  by  him  or  his  preaecjfcssors 
in  title.  •  ^ 

Any  contract  made  by  a  tenant  by  virtue  of  which  he  is  deprived  of  his 
right  to  mrake  any  claim  which  he  would  otherwise  be  entitled  to  make  under  this 
section',  shall,  so  far  as  relates  to  such  claim,  be  void  both  at  law  and  in  equity, 
subject,  however,  to  the  enactment  contained  in  the  section  of  this  Act  relating 
to  the  partial  exemption  of  certain  tenancies,  and  to  the  provision  in  this  section 
as  to  any  improvement  made  in  pursuance  of  a  contract  entered  into  for  valuable 
consideration  therefor.     .  j 

^      Where  a  tenant  has  made  any  improvements  before  the  passing  of  this  Act 
on  a  holding  held  by  him  under  a .  tenancy  existing  at  the  time  of    the  passing 
.  thereof,  the  Coui't,  in  awarding  compensation  to  such  tenant  in  respect  of  sadi 
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improvementSy  shall j  in  reduction  of  the  ^laim  of  the  tenant,  take  into  cotistderation 
i^e  time  daring  which  §uch  tenant  may  have  enjoyed  the  advantage  of  such 
improvements,  also  the  rent  at  which  such  holding  has  been  held  and  any  benefits 
which  .  such  tenant  may  have  received  from  his  landlord  in  consideration,  expressly, 
or  impliedly,  of  the  improyements  so  made, 

5.  For  the  purposes  of  compensation  under  this  Act  in  respect  of  improve^ 
r  .      ;  ments  on  a  holding  which  is  not  proved  to  be   subject  either 

pect^im^emln^T    *^  *^®  ^^^^^  tenant-right  customer  to  such  usage  as  aforesaid, 
•  'or  where  the  tenant  does  not  seek  compensation  in  respect  of 

anch- custom  or  usage,  all  improvements  on  such  holding  shall,  until  the  contrary 
i^  proved,  be  deemed  to  have  been  made  by  the  tenant  or  his  predecessors  in  title, 
except  in  the  following  cases  where  compensation  is  claimed  in  respect  of  improve- 
ments made  before  the  passing  of  this  Act : 

(1.)  Where  such  improvements  have  been  made  previous  to  the  time  at 
which  the-  holding  in  reference  to  which  the  claim  is  made  was  conveyed  on  actual 
sale  to  the  landlord  or  those  through  whom  he  derives  title  : 

(2.)  Where  tho  tenant  making  the  claim  was  tenant  under  a  lease  of  the 
holding  in  reference  to  which  the  claim  is  made  : 

(8.)  Where  such  improvements  were  made  twenty  years  or  upwards  before 
the  passing  of  this  Act : 

f  (4  J  Where  the  holding  upon  which  such  improvements  were  made  is  valued 
under  the  Acts  relating  to  the  valuation  of  rateable  pr<5perty  in  Ireland  at  an 
annual  value  of  more  than  one  hundred  pounds  : 

(5.)     Where  the   Court  shall   be   of  opinion  that  in  consequence  of  its  being 

S roved  to  have  been  the  practice  on  the  holding,   or  the  estate   of   which   such 
olding  forms  part,  for  the  landlord  to  make  such  improvements,  such  presumption 
ought  not  to  be  made  ; 

(6.)  Where,  from  the  entire  circumstances  of  the  case,  the  Court  is  reasonably 
satisfied  that  such  improvements  were  not  made  by  the  tenant  or  his  predecessors 
vx  title  :    . 

Provided  always,  that  where  it  is  proved  to  have  been  the  practice  on  the 
bidding  or  the  estate  of  which  such  holding  formsf  part,  for  the  landlord  to  assist 
m  making  such  improvements,  such  presumption  shall  be  modified  accordingly.         • 

6.  Any  landlord  or  tenant  who  may  be  desirous  of  preserving  evidence  of  any 
«...  .  improvements   made  by .  himself   or  by  his  predecessors  in 

tio^lf^lllvel^.''^'  title  before  or  after  the  passing  of  this  Act,  may  at  any 
time  (subject  to  the  provisions  hereinafter  contained)  file  a 
schedule  in  the  Landed  Estates  Court  specifying  such  improvements,  and  claiming 
the  same  as  made  by  himself  or  his  predecessors  in  title,  f  nd  such  schedule  so  filed 
ahatl  be.  primd  faQte  evidence  that  such  improvements  were  made  as  therein 
mentioned  :  Provided  always,  that  notice  in  writing  of  the  intention  to  file 
8m;h.  schedule,  together  with  a  copy  thereof,  shall  be  given  by *the  landlord  to 
the  tenant  for  the  time  being  of  the  holding  on  which  such  improvements  shall  have 
been  made  (or  by  the  tenant  to  the  landlord,  as  the  case  may  be,)  within  the 
prescribed  time  before  applying  to  the  Landed  Estates  Court  to  file  the  same  ;  and 
if  the  person  receiving  such  notice  shall  dispute  the  claim  made  by  such  schedule,; 
either  wholly  or  in  part,  he  shall  be  at  liberty  within  the  prescribed  time,  and  in 
the  prescribed  manner,  to  apply  to  the  Civil  Bill  Court  to  determine  the  matter  in 
difference,  and  in  such  case  such  schedule  shall  not  be  filed  ntiless  or  until  leave  shall 
Jiave  been  given  to  file  the  same  either  in  its  original  or  in  any  amended  form 
}>j  the  Civil  Bill  Court  ;  provided  also,  that  before  filing;  any  such  schedule,  proof 
aball  be  made  in  the  Landed  Estates  Court  by  statutory  declaration  that  the 
poticehjereby  required  has  been  duly  given^  and  that  no  application  has  been 
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made  wfthm  the  prescribed  time  by  tbe  party  receiying  sncli  notice  to  tbe  CWS 
Bill  Coart  or  (if  any  such  application  has  been  made)  that  leare  has  been  giyen. 
by  the  Civil  Bill  Court  to  file  such  schedule. 

7.  Where  any  tenant  of  a  holding  does  not  claim  or  has  not  obtained  coiU' 
Cbmperuation  in  rw-    pensation   under  sections   one,   two,   or  three   of  this  Act, 

pedtof  payment  to  ifi-  and  it  is  proved  to  the  satisfaction  of  the  Court  that  anjr 
taming  tenant.  g^ch  tenant,  or  that  his  predecessors  in  title,  on  coming  into 

his  holding  paid  money  or  gave  money's  worth  wfth  the  express  or  implied  consent 
to  the  landlord  on  account  of  his  so  coming  into  his  holding,  the  Court  shall  award 
to  such  tenant  on  quitting  his  holding,  in  respect  of  the  sum  so  paid,  such  com« 
pensation  as  it  thinks  just,  having  regard  to  the  circumstances  of  the  case  ;  bat  sdch 
tenant  shall  not  be  entitled  to  any  compensation  under  this  section  when  it  appears 
to  the  Court  that  such  tenant  has  been  given  permission  by  the  landlord  to  obtain 
such  satisfaction  from  an  incoming  tenant  in  respect  of  the  iponey  so  paid,  or  the 
money's  worth  so  given  by  him,  and  on  such  terms  as  the  Court  may  think 
reasonable,  and  such  tenant  has  refused  or  neglected  to  avail  himself  of  Buolr 
permission  *,  moreover,  where  the  money  or  money's  worth  paid  or  given  by  any 
tenant  claiming  compensation  under  this  section  on  coming  into  his  holding", 
was  paid  or  given,  in  whole  or  in  part,  in  respect  or  as  covering  the  value  of  any 
improvements  on  the  holding,  care  shall  be  taken  that  such  tenant  shall  not 
receive  compensation  in  respect  of  the  same  improvements  under  this  sectioti 
and  also  some  other  secticSi  of  this  Act  :  provided  that  out  of  any  moneys  payaUe 
to  the  tenant  under  this  section  all  sums  due  to  the  landlord  from  the  tenant  or 
his  predecessors  in  title  in  respect  of  rent,  or  in  respect  of  any  deterioration 
of  a  holding  arising  from  non-observance  on  the  part  of  the  tenant  of  any  express 
or  implied  covenant  or  agreement,  and  also  any  taxes  payable  by  the  tenant  due 
in  respect  of  the  holding,  and  not  recoverable  by  him  from  the  landlord,  may, 
if  not  deducted  under  the  provisions  of  section  four  of  this  Act,  be  deducted  by  or 
on  behalf  of  the  landlord  :  provided  always,  that  the  section  shall  not  apply  when 
such  money  or  money's  worth  has  been  paid  during  the  existence  of  a  leabe  made- 
befo?e  the  passing  of  this  Act, 

8.  Where  a  holding  is  proved  to  be  subject  to  the  Ulster  tenant-right  custont 
^y^ '      /•      •  ®'  s^^^  usage  as  aforesaid,  and  where  the  tenant  Saims  tinder 

peot  ofcrvpsf^  ^^  ^^'  *^^^  custom  or  usage,  and  such  custom-  or  usage  extends 
to  away-going  crops,  the  compensation  payable  in  respect  of 
away-going  crogs  shall  be  dealt  with  according  to  the  custoni  or  usage,  but  the 
tenant  of  every  other  holding,  which  is  not  proved  to  be  subject  to  the  Ulster- 
tenant-right  custom  or  such  usage  as  aforesaid,  or  in  respect  of  which  no  daim  is 
made  under  such  custom  ^r  usage,  shall,  in  the  absence  of  any  agreement  in  writiii^ 
to  the  contrary,  op  quitting  his  holding,  be  entitled  to  all  his  away-going  cropSi  (Xt  at 
the  option  of  the  landlord  to  be  paid  the  value  of  the  same. 

9*    For  the  purposes  of  this  Act,  ejectment  for  non-payment  of  rent,  or  fbr 
-.   .    ..  .     ,.       breach  of  any    condition    against    assignment,  sub-lettilip, 

turhance  in  holding,  bankruptcy  or  insolvency,  shall  not  be  deemed  disturbance 

of  the  tenant  by  act  of  the  landlord,  and  for  the  purposes  of 
this  Act  a  person  who  is  ejected  for  non-payment  of  rent,  or  for  breach  of  any  such 
condition  as  aforesaid,  and  is  not  disturbed  by  act  of  the  landlord  within  the 
meaning  of  this  Act,  shall  stand  in  the  same  position  in  all  respects  as  if  he  were 
quitting  his  holding  voluntarily  ;  provided  that  in  the  case  of  a  person  claiming 
compensation  on  the  determination  by  ejectnlent  for  non-payment  of  rent  of  ^  a 
tenancy  existing  at  the  time  of  the  passing  of  this  Act,  and  continuing  to.  exist 
without  alteration  of  rent  up  to  the  time  of  such  determination,  the  Court  mayy 
if  it  think  fit,  treat  such  ejectment  as  a  disturbance,  if  the  arrear  of  rent  in  respeoi 
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of  which  itia  brought.did  not  wkoiry  accrue  wifchin  the  thjfee  pferiotrt  fmn,  and 
if  any  earEer  arrear  remained  due  from  the  tenant  at  the  time  of  commencing  the 
ejectment,  or,  if  in  case  of  any  8ach  tenancy  of  a  holding  held  at  an  annual  rent 
not  exceeding  fifteen  pounds,  the  Court  shall  certify  that  the  non-payment  ef  rent 
fusing  the  enction  has  arisen  from  the  rent  being  an  exorbitant  rent ;  provided 
that  no  tenant-  who  shall  have  given  notice  of  surrender,  and  afterwards  refuse  to 
give  up  possession  in  pursuance  of  such  notice,  shall  be  entitled  to  any  eompen<- 
sation  tinder  Motion  tibtee  (d  this  A.ct|  though  evicted  by  the  landlord  in  a  suit  lound- 
ed  on  such  notice^ 

10.  Any  landlord  may,  after  six  months*  notice  in  writing  to  be  served  upon 
Svetption  in  ease  of    the  tenant,  or  left  lit   his   house,   resume  possession  from   a 

Und9  required  for  U*  yearly  tenant  of  so  much  ladd  (not  to  exceed  in  the  whole 
htmreri'  eaUafes.  one-twenty-fifth  part  of  any  individual   holding)   as   he   may 

require  for  the  hondjide  purpose  of  erecting  thereon  one  or  more  labourers'^  cottages, 
with  or  without  gardens  attached,  and  such  resumption  of  land  shall  not,  unless  the 
Court  shall  be  of  opinion  that  same  was  unreasonable,  be  deemed  a  disturbance  of 
the  tenant  within  the  meaning  of  this  Act,  and  shall  not  subject  the  landlord  to  any 
daim  for  compensation,  except  in  respect  of  improvements,  beyond  an  abatement 
•f  rent  proportionate  to  the  annual  value  of  the  land  so  taken  by  the  landlord. 

11.  For  the  purposes  of  this  Act  a  tenant  shall  be  deemed  to  have  derived 
JUriaatiae    Hda   mf         holding  from  th^  preceding  tegant  if  he  has  paid   to  such 

^^^^^  ^  '  preceding  tenant  any   money   or    given  to  him  any  money's 

worth  in  respect  of  his  holding,  or  has  taken  such  holding 
by  assignment  or  operation  of  law  from  the  preceding  tenant;  and  where  a  succes- 
sion of  tenants  have  derived  title  each  from  the  other,  the  earlier  in  such  succes- 
sion shall  be  deemed  to  be  the  predecessor  of  the  later,  and  the  later  in  such 
succession  shall  be  deemed  to  be  the  successor  of  the  earlier. 

12..  A  tenant  of  a  holding  which  is  not  proved  to  be  subject  to  the  Ulster 
» -.*•  7  *i       ^    tenant-right  custom  or  such  other  usage  as   aforesaid,  whose 

eJt!Z%^S  holding,  or   the   aggregate  of  whose  holdings,  in  IteUnd,  is 

valued  under  jthe  Acts  telating  to  the  valuation  of  rateable 
property  in  Ireland  at.  any  annual  value  of  not  less  than  fifty  pounds,  shall  not 
he  entitled  to  make  any  claim  for  compensation  under  any  provision  of  this  Act 
in  cases  whore  the  tenant  has  contracted  in  writing  with  his  limdlord  that  he  will 
not  make  any  such  claim. 

Section  13  repealed  ^  see  p.  288. 

14»  Where  it  is  proved  to  the  Oourt  that  the  tenant  of  any  holding  held  under 
'  Xoiction  in  cerUti^  *  tenancy  from  year  to  year  existing  at  the  time  of  the 
paees  nee  to  he  deemd.a  passing  of  idiis  Act  is  evicted  by  the  landlord  by  reason,  of 
dittwrhanee,  the  persistent  exercise     by   9uch  tenant  of  any  right  not 

lieoessary  to  the  due  cultivation  of  his  holding,  and  from  w]iich  such  tenant 
is  debarred  by  express  or  implied  agreement  with  his  landlord,  such  eviction  shaU 
not  be  deemed  a  disturbance  of  Aie  tenant  by  the  adt  of  the  landlord  ;  or  where  the 
tetiant  of  ady  holding  so  held  as  last  aforesaid  at  the  time  of  the  passing  of  this 
Act  is  evicted  by  the  landlord  by  reason  of  the  tenant's  unreasonable  refusal  to 
allow  the  landlord,  or  any  person  or  persons  authorised  by  him  in  that  behalf,  ho  or 
they  making  reasonable  amends  and  satisfaction  for  any  injury  to  be  done  or  occa* 
sioned  thereby,  to  enter  upon  the  holding  for  any  of  thejpurposes  following,  that  is 
iosay. 

Mining  or  taking  minerals  ; 

Quarrying  or  taking\stone,  marble,  gravel,  sand,  or  slate  ; 

Cutting  or  taking  timber  or  turf ;  .  . 
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Opening  ot  making  roads,  drains^  and  water^oonrses  ;    ' 

Viewing  or  examining  the  state  of  the  holding  and  all  buildings  or  impro¥^' 
ments  thereon  ; 

Hunting,  shooting,  or  fishing  or  taking  game  or  fish  ;  » 

Such  eviction  shall  not  be  deemed  a  disturbance  of  the  tenant  by  the  act  of  the 
landlord,  unless  it  shaU  be  shown  that  the  landlord  is  persisting  in  such  e?iction 
after  such  refusal  has  been  withdrawn  by  the  tenant, 

JBctfimption  of  eertaw  15.    Ko    compensation    shall    be  payable  under  the 

^*"^-  preceding  provisions  of  this  Act  in  respect  of—  • 

(1.)  Any  demense  land,  or  any  holding  ordinarily  termed  "  townparks** 
adjoining  or  near  to  any  city  or  town  which  shall  bear  an  increased  value  as 
accommodation  land  over  and  i^ve  the  ordinary  letting  value  of  land  occupied  aa 
a  farm,  and  shall  be  in  the  occupation  of  a  person  living  in  such  city  or  town,  or 
the  suburbs  thereof,  or  any  holding  let  to  be  used  wholly  or  mainly  for  the  pur  poser 
of  pasture,  and  valued  under  the  Acts  relating  to  the  valuation  of  property  in  Ire^ 
land  at  an  annual  value  of  not  less  than  fifty  pounds,  or  any  holding  let  to  be  used 
wholly  or  mainly  for  the  purposes  of  pasture,  the  tenant  of  which  does  not  actually  re-, 
side  on  the  same  unless  such  holding  adjoins  or  is  ordinarily  used  with  the  holding  oit 
which  such  tenant  actually  resides  :  Provided  that  nothing  herein  contained  shall 
prevent  the  tenant  of  any  such  holding  making  any  claim  which  he  ptl^erwise  would 
be  entitled  to  make  under  sections  four,  five,  and  seven  of  this  Act ;  or, 

(2.)  Any  holding  which  the  tenant  holds  by  reason  pf  hia.  being  a  hired 
labourer  or  hired  servant;  or, 

(8.)  Any  letting  in  conacre  or  for  the  purposes  of  agistment  or  for  temppraiy 
depasturage;  or, 

(4.)  Any  holding  let  and  expressed  in  the  documei^t  by  which  it  is  let  to  be 
so  let  for  the  temporary  convenience  or  to  meet  a  temporary  necessity  either  of  the 
landlord  or  tenant,  and  the  letting  of  which  has  determined  by  reason  of  the  pause 
having  ceased  which  gave  rise  to  the  letting. 

(5.)    Any  cottage  allotment  not  exceeding  a  quarter  of  an  acre. 

Definitiont. 

70.    In  the  construction  of  this  Act  the  following  words  and  expressiona 

tSansral  dsibiUiDiu        ®^*^  ^*^®  ^^^  ^^^^^  *°^  meaning  hereby  assigned  to  them, 
'^        "       unless  there  be  something  in  the  subject  or  context  repugnant 
thereto  : 

The  term  "person**  or  "party"  shall  extend  to  and  include  any  body  politic^ 
corporate,  or  collegiate,  whether  aggregate  or  sole,  and  any  public  company  :  . 

The  term  "  county"  shall  extend  to  and  include  county  of  a  city,  and  county  of  a 
town,  and  a  riding  of  a  cofinty,  where  such  county  of  a  city,  county  of  a  town" 
or  riding  of  a  county  is  appointed  for  civil  bill  purposes  : 

The  term  "{)rescribed"  shall^mean  prescribed  by  any  roles  made  in  pursuance  of 
this  Act  : 

The  term  "lease"  shall  include  an  agreement  for  a  lease  : 

The  term  "  settlement"  as  used  in  this  Act  sh^l  indude  any  Act  of  Parlia* 
ment,  will,  deed,  or  other  assurance  or  connected  set  of  assurances  whereby  particu^ 
lar  estates  or  particular  interests  in  land  are  created,  with  remainders  or  interests 
expectant  thereon  ;  and  every  estate  and  interest  created  by  appointment  made  iii 
exercise  of  any  power  contf ined  in  any  settlement  or  derived  from  any  settlement 
shall  be  considered  as  having  been  created  by  the  same  nettlement  ;  and  an  estate  o^ 
interest  by  way  of  resulting  use  or  trust  to  or  for  the  settler,  or  his  heirs,  executors 
or  administrators,  shill  be  sleemed  to  be  an  estate  or  interest  under  the  same 
settlement ;  ,  ,' 
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The  term  ^*  MflloM*'  In  r^Intioh  to  a  holding  shall  include  a  snperiof  mesne  or 
immediate  landlord,  or  an^  person  for  the  time  being  entitled  to  reoeive  the  rents 
and  profits  or  to  take  possessioii  6f  any  holding : 

The  term  '^ tenant*'  in  relation  to  a  holding  shall  mean  any  tenant  from  year  to 
year,  and  l^ny  tenant  tot  a  life  or  lives  or  for  a  term  of  years  under  a  lease  or  con- 
tract for  a  lease,  whether  the  interest  of  such  tenant  has  been  acquired  by  original 
eontract,  lawful  assignment;  deViae^  bequest,  or  act  and  operation  of  law  ;  and  where 
the  tenancy  of  any  person  having  been  a  tenant  under  a  tenancy  which  doe»  not 
disentitle  him  to  compensation  tmder  this  Act  is  determined  or  expiring,  he  shall, 
notwithistanding  suen  determination  or  expiration,  be  deemed  to  be  a  tenant  until 
the  compensation,  if  any,  due  to  him  under  this  Act  has  been  paid  or  deposited  as 
in  this  Act  provided  : 

The,  term  "  improvements**  shall  mean  in  relation  to  a  holding, — 
'       (1.)    Any  work  which  being  executed  adds  to  the  letting  value  of  the  holding 
on  which  it  is  executed,  and  is  suitable  to  such  holding  ;  also, 

(2.)  Tillages,  manures  or  other  like  farming  works,  the  benefit  of  which 
is  unexhausted  at  the  time  of  the  tenant  quitting  his  holding. 

71.    This  Act  shall  sot  apply  to  any  holding  which  is  not  agricultural  or 

jgrieuUural  nr  pm*    pastoral  in  its  character,  or  partly   agricultural  and   partly 

tarai      hoidings     only    pastoral ;  and   the  term  ''  holding"   shall  include  all  land  of 

9ulfjeet  to  this  Aot,  the  above  character  held  by  the  same  tenant  of  the  same 

landlord  for  the  same  term  and  under  the  same  contract  of  tenancy. 

Short  title,  72/  This  Act  may  be  cited  for  all   purposes  as  "  The 

Landlord  and  Tenant  (Ireland)  Act,  1870. 

A^lication  of  Act.  73.    This  Act  shall  apply  to  Ireland  only* 

Sections  6  and  7,  Land  Law  (Ireland)  Act,  1881  (44  and  45  Vict.  0.  49) 
embody  the  present  law  as  regards  compensation  for  tenants'  improvements  in 
Ireland  : — 

'<  There  shall  be  repealed  as  much  of  section  three  of  the  Landlord  and 
Tenant  (Ireland)  Act,  1870,  as  provides  for  the  scale  of  compensation,  and  so 
much  of  the  same  section  as  declares  that  in  no  case  shall  the  compensation  exceed 
the  sum  of  two  htmdred  and  fifty  pounds,  and  so  much  of  the  same  section  as 
declares  that  a  tenant  in  a  higher  class  of  the  scale  may  at  his  option  claim  com- 
pensation under  a  lower  class,  and  so  much  of  the  same  section  as  prohibits  tenants 
of  holdings  valued  at  such  sums  as  are  in  the  said  section  mentioned,  and  making 
such  claims  for  compensation  for  disturbance  as  are  in  the  said  section  mentioned 
from  being  entitled  to  make  a  separate  or  additional  claim  for .  improvements  other 
than  permanent  buildings  and  reclamation  of  wasted  l^d,  and  the  said  section 
three  shall  hereafter  be  read  as  if  from  such  section  were  omitted  the  words  '*  for 
the  loss  which  the  Court  shall  find  to  be  sustained  by  him  by  reason  of  quitting 
iisiiolding.'* 

So  that  the  said  section  shall  be  read  as  providing  that  the  tenant  therein  men- 
tioned shall  be  entitled  to  such  compensation  as  the  Court,  in  view  of  the  circumstances 
of  the  case,  shall  think  just,  subject  to  the  scale  of  compensation  hereinafter  men- 
tioned. The  compensation  payable  under  the  said  section  in  the  case  of  a  tenant 
disturbed  in  his  holding  by  the  act  of  a  landlord  after  the  passing  of  this  Act', 
'dhall  be  lis  follows  in  ti^e  case  of  holdings  : —  j 

Where  the  rent  is  thirty  pounds  or  under,  a  sum  not  exceeding  seven  years* 
rent. 

Where  the  rent  is  above  thirty  pounds  and  aot  exceeding  fifty  pounds,  a 
flum  not  exceeding  five  years'  rent. 
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Whe^  ilie  rent  is  aboTo  fifty  poonds  «fid  not  exceeding  one  Imsdrod  pofmds, 
a  sum  not  exceeding  four  years'  rent» 

Where  the  rent  is  above  one  hundred  pounds  and  not  exeeedlng  three  huadred^ 
pounds,  a  sum  not  exceeding  three  years'  rent. 

Where  the  rent  is  above  three  hundred  pounds  and  not  ^cceedii^^  five  IrandMdl 
pounds,  a  sum  not  exceeding  two  years'  rent. 

Where  the  tent  is  above  five  hundred  pounds^  a  sum  not  exceeding  one  year*a 
rent. 

Any  tenant  in  a  higher  class  of  the  scale  may,  at  his  option^  claim  compen^ 
sation  under  a  lower  class,  provided  such  compensation  shall  not  exceed  the  sum 
to  which  he  would  be  entitled  under  such  lower  class  on  the  assumption  that  the 
rent  of  his  holding  was  reduced  to  the  sum  (or  where  twQ  sums  are  mentionedj 
the  higher  sum)  stated  in  such   lower  class. 

From  and  after  the  passing  of  this  Act,  the  thirteenth  section  of  the  Landlord 
and  Tenant  (Ireland)  Act,  1870,  shall  be,  and  the  same  is  hereby,  repealed.  > 

Armndnunt  of  Law  as  to  Compensation  for  improvements. 

Section  7. — A  tenant,  on  quitting  the  holding  of  which  he  is  tenant,  shall 
not  be  deprived  of  liis  right  to  receive  compensation  for  improvements  under  the 
Landlord  and  Tenant  (Ireland)  Act,  1870,  by  reason  only  of  the  determination 
by  surrender  or  otherwise  of  the  tenancy  subsisting  at  the  time  when  such  improve- 
ments were  made  by  such  tenant  or  his  predecessors  in  title,  and  the  acceptance 
by  him  or  them  of  a  new  tenancy. 

Where  in  tracing  a  title  lor  the  purpose  of  obtaining  compensation  for 
improvements,  it  appears  that  an  outgoing  tenant  has  surrendered  his  tenaiTcy 
in  order  that  some  other  person  may  be  apcepted  by  the  landlord  as  tenant  in  his 
place,  and  such  other  person  is  so  accepted  as  tenant, '  the  outgoing  tenant  shall 
not  be  precluded  from  being  deemed  the  predecessor  in  title  of  the  incoming  tenant 
by  reason  only  of  snch  surrender  of  tenancy  by  him. 

The  Court,  in  adjudicating  on  a  claim  for  compensation  for  improvements  made 
before  any  fluch  change  of  tenancy  or  of  tenants,  shall  take  into  consideration  all 
the  circumstances  under  which  such  change  took  place,  and  shall  admit^  reduooi 
or  disallow  altogether  such  claim  as  to  the  Court  may  seem  ju^. 

A  flax-scutching  mill,  otherwise  suitable  to  the  holding  on  which  it  is  erected^ 
shall  not  be  deemed  to  be  unsuitable  to  the  holding  on  which  it  is  erected,  by  reason 
only  that  it  is  available  for  purposes  beyond  those  of  the  holding  on  which  it 
is  situate. 

^^^   LXXVL  (1)   For  the  purposes  of  this  Act,  the  term  "im- 
Definition  of   "im-    provement '  used  with  reference    to  a  raiyat's 
provement.*'  holding,   shall   mean    any  work  which  adds  to 

the  value  of  the  holding,  which  is  suitable  to  the  holding  and 
consistent  with  the  purpose  for  which  it  was  let,  and  which,  if 
not  executed  on  the  holding,  is  either  executed  direictiy  for  its 
benefit,  or  is,  after  execution,  made  directly  beneficial  to  it. 

(2)  Until  the  contrary  is  shown,  the  following  shall  be  presume(Jl 

to  be  improvements  within  the  meaning  of  this  section  : — 

'        (a)  the    construction  of  w^lls,  tanJcs,  water-channels  and  oth&c 

works  fer  the  storage,  supply  or  distribution  of  water 

for  the  purposes  of  agriculture,  or  for  the  use   of  met 

'    and  cattle  employed  in  tigriculture ; 
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(b)  the  preparation  of  land  fof  irrigation  ;  • 

{d)  the  drainage,  reclamation  from  rivers  or  other  waters,  or 
protection  from  floods,  or  from  erosion  or  other  damage 
by  water,  of  land  used  for  agricultural  purposes,  or  waste- 
land which  is  culturable ; 

(d)  the  reclamation,  clearance,  enclosure  or  permanent  im- 

provement of  land  for  agricultural  purposes  ; 

(e)  the  renewal  or  re-consti!uction  of  any  of  the  foregoing 

works,  or  alterations  therein,  or  additions  thereto  ;  and 
'  tr^^^  ^  (f)^^  erection  of  a  suitable  dwelling-house  for  the  raiyat  and 
ip^.  yp^^^  "     xx;    Ujg  femily^  together  with  all  necessary  out-ofl5ces. 

'^y  (3)  But  no  work  executed  by  the  raiyat  of  a  holding  shall  be 

deemed  to  be  an  improvement  for  the  purposes  of  this  Act,  if  it 
substantially  diminishes  the  value  of  his  landlord's  property. 

Subjection  (1)  :— Not  only  elioidd  the  work  add  to  the  vahie  of  the  holding, 
bat  it  mast  be  consistent  with  the  purpose  for  which  it  was  let. 

Sub-tection  (2),  (a),  (5),  (c),  and  (e)  :— Compare  with  these  provisions,  the  defini- 
tion oi  the  words,  Canal,  Village-channel,  Drainage  work/  Water-course,  Embank- 
ment and  Flood-embankment  of  the  Irrigation  Act  (Beng.  Act  III  of  1876) 
and  Embankment  Act  (Beng.  Act  YI  of  1873)  :  vide  the  Appendix. 

Canal  '^  includes  (a)  all  canals,  channels,  reservoirs  hitherto  constructed, 
maintained  or  controlled  by  (Government  for  the  supply  or  storage  of  water,  or 
which  may  hereafter  be  so  constructed,  maintained  or  controlled  ;  (h)  all  works, 
embankments,  structures,  supply  and  escape-channels  connected  with  such  canals, 
channels  or  reservoirs ;  (c)  idl  village  channels*  as  defined  in  clause  (2)  of  this 
section  ;  (d)  all  drainage  works  as  defined  in  clause  (8)  of  this  section  ;' (e) 
any  part  of  a  river,  stream,  lake,  natural  collection  of  water  or  natural  drainage 
channel  tp  which  the  Lieutenant-Governor  has  applied  the  provisions  of  Part  II 
of  this  Act,  or  of  which  the  water  has  been  applied  or  used  for  the  passing 
of  this  Act  for  the  purpose  of  any  existing  canal ;  (6)  all  lands  on  the  banks 
of  any  canal  as  defined  in  articles  (a),  (5),  (c),  (d)  and  (e)  of  this  clause,  which 
have  been  acquired  by  Government," 

Village»channel  ''means  any  channel  by  which   water  is   led  from  a  canal* 
directly  into  the  fields  to  be  irrigated,  and  includes  all  subsidiary  works  connected 
with  any  such  channel  except  the  sluice  or  outlet  through  which  water  is  supplied 
from  a  canal  to  such  channel. 

Drainage  work  "  means  any  work  in  conneiption  with  a  syst|^m  of  irrigation 
Whidi  has  been  or  may  hereafter  be  made  of  improved  l)y  the  Government  for 
the  purposes  of  the  drainage  of  the  country,  whether  under  the  provisions  of 
Part  lY  of  this  Act  or  otherwise,  and  includes  escape-channels  from  a  canal, 
dam's,  weirs,  embankments,  sluices,  groins  and  other  works  connected  therewith, 
but  does  not  include  works  for  the  removal  of  sewage  from  towns." 

Flood-embankment  "  means  any  embankment  constructed  or  maintained  by  the 
officers  of  Government  in  connection  with  any  system  of  <4rrigation-works  for  the 
protection  of  lands  from  inundation,  or  which  may  be  declared  by  the  Lieutenant- 
'  Governor  to  be  maintained  in  connection  with  any  such  system ;  and  includes 
all  groins,  spurs,  dams,  and  other  protective  works  connected  with  such  embank- 
ments.*' 
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Tl^ese  definitions  bowerer  obtain  for  tbe  Irrigation  Act  only. 

So  the  Bengal  Embankment  Act  defines  a  Water-course  to  "  include  a  line  of 
drainaj^e,  weir,  culvert,  pipe,  or  other  channel  for  the  passage  of  water,  whether 
natural  or  artificial,"  and  an  Embankment  to  *'  include  eyery  bank,  dam,  wall  and 
dyke,  made  or  used  for  excluding  water  from,  or  for  retaining  water  upon,  any  land, 
and  eyery  sluice,  spur,  groyne,  training  wall  or  other  work  annexed  to  a  portion 
of  any  such  embankoaent,  and  eyery  bank,  dam,  dyke,  wall,  groyne,  or  Bp\ir,  made 
or  erected  for  the  protection  of  any  such  embankment  or  of  any  land  from  eronon 
or  oyerflow  by  or  of  riyers,  tides,  wayes  or  waters ;  and  also  all  buildings  intended 
for  purposes  of  inspection  and  supervision." 

Olauaes  (d)  and  (f)  : — Clearance  will  not  probably  Include  the  cutting  down 
of  valuable  trees.  Compare  section  23  of  the  Act ;  nor  the  converting  of  an  or- 
chard or  garden  into  an  arable  land.  As  to  the  raiyats'  power  of  erecting » 
suitable  house  for  himself  and  his  family  vide  notes  under  section  20,  hastoo  lands, 

A  lessee  cannot  build  on  land  held  by  him  for  cultivation — Jugut  Chunder 
Roy  Ohowdry  v.  Eshan  Chunder  Banerjee,  24  W.  K.,  220.  "  The  statutory 
right  of  occupancy  cannot  be  extended  so  as  to  make  it  include  complete  dominioii 
over  land  subject  only  to  the  payment  of  rent  HaUe  to  enhancement.  The  land- 
lord  is  still  entitled  to  insist  that  the  land  shall  be  used  for  the  purposes  for  which 
it  was  granted,  and,  although  a  liberal  construction  may  be  adopted,  it  cannot 
extend  to  a  complete  change  in  the  mode  of  enjoyment**-— 'fo^  Lall  Sahoo  v. 
Deonarain  Singh,  1.  L.  'K.,  8  Cal.,  781 ;  2  C.  L.  R.  295.  In  Eadumbini  Dahee  y. 
Nohin  Ohunder  Aduck^  2  W,  E.,  15,  it  was  held  that  making  holes  in  land  for 
providing  earth  for  bricks  or  allowing  others  to  do  so  would  be  doing  permanent 
damage  to  the  landlord's  property.  So  would  be  the  digging  of  a  tank — 
Monindro  Chunder  Sirkar  y.  Muniruddee  Biswas,  8  B.  L.  R.,  App.  40.  See 
Gopeekissen  Gossain  v.  Doulut  Mir,  1  W.  R.,  156,  where  the  lease  reserved  the  right 
in  all  timber,  then  growing  or  hereafter  to  grow,  to  the  landlord,  and  the  tenant 
sold  the  trees.  In  Euttunjee  Eduljee  v.  Collector  of  Tana,  10  W.  R.,  P.  C,  18,  the 
Privy  Council  observe :  '*  The  trees  on  the  land  were  part  of  the  land,  and  the 
right  to  cut  down  and  sell  those  rights  was  incident  to  the  proprietorship  of  the 
land." 

In  Anund  Kumar  Mookerjee  r.  Bissonath  Banerjee,  17  W.  R.,  416,  it  was 
held  thiit  no  tenant  taking  land  is  entitled  to  change  the  nature  of  that  land  from 
what  it  was  when  he  got  it,  or  make  a  permanent  alteration  in  the  landlord*3 
property  ;  in  Tarini  Chum  Bose  v.  Samjee  Pal,  28  W.  R-  298,  the  Judges  held 
that  continual  use  of  land  for  twenty-five  years  for  making  bricks,  raises  a  strong 
presumption  of  acquiescence  on  the  part  of  the  landlord  ;  where  a  tenant  has  been 
guilty  of  a  breach  of  duty  in  the  use  of  his  land,  such  as  making  a  tank  in  it, 
building  on  it  improperly, *or  changing  the  character  of  the  cultivation,  such  con- 
duct doe^  not  necessarily  operate  as  a  forfeiture  so  as  to  render  the  tenant  liable 
to  ejectment.      »  ^ 

*'  The  principle  of  giving  protection  to  the  landlord  against  improper  usage  of 
the  land  by  the  tenant  was  generally  recognized  in  Europe."  (Hm  Excelleney  the 
Viceroy,  Debate  on  the  Bill). 

"  The  raiyat  ought  not  to  divert  the  land  from  the  purposes  for  which  it 
was  let."     {Sir  Steuart  Bayley,  Debate  on  the  Bill). 

The  tenant  of  an  agricultural  holding  planted  his  jote  with  mango  trees 
without  the  consent  of  Ijis  landlord,  thus  changing  the  character  of  the  land. 
More  than  three  years  afterwards  the  landlord  sued  for  a  mandatory  injunction 
to  have  the  mango  trees  removed,  it  was  held  that,  having  stood  by  and  allowed  the 
tenant  to  spend  his  labor  find  capital  in  the  land  without  taking  any  action  iu 
the  matter,  the  landlord  was  not  entitled  to   a  mandatory  injunction— J/yna  Mis*er 
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r.  Sqfikwnf  I.  L.  R.,  9  Cal.,  609.  Suppose  a  tenant,  in  contraventioipi  of  tbe 
terms  of  his  lease,  builds  apon  land,  does  the  building  become  the  property  of  the 
owner  or  is  the  tenant  entitled  to  remove  it  ?  It  appears  that  in  Gidcutta,  where 
such  a  matter  would  be  governed  bj  the  Hindu  Law  under  section  17,  21  Geo. 
III.  C.  70,  the  right  to  the  building  remains  in  the  tenant,  and  does  not  pass 
to  the  owner. 

??       LXXVil.  (1)   Where  a  raiyat  holds  at  fixed  rates  or  has  an 
„.  ^,  ^       ,     .        occupancy-riffht  in    his   holding,    neither    the 

Right  to   make   im-  •     ^        "^      °i  •      i      ji      j       i,  ii  u       i. 

proirementB  in  case  of  raijat  noF  his  landlord  shall,  as  such,  be 
hoidiag  at  fixed  rates    entitled  to  prevent  the  other  from  making:  an 

and  oocupaiicy-aoiding.      .  •'^,  /■iiii* 

miprovement  m  respect  of  the  holdmg,  except 
on  the  ground  that  he  is  willing  to  make  it  himself. 

(2)  If  both  the  raiyat  and  his  landlord  wish  to  make  the  same 
improvement,  the  raiyat  shall  have  the  prior  right  to  make  it,  un- 
less it  affects  another  holding  or  other  holdings  under  the  same 
landlord. 

Vide  notes  under  section  76, 

LXXVin.  If  a  question  arises  betweeii  the  raiyat  and  his 
o<»*''-*or  to    decide     landlord — 

to  right  to  (a)    as  to  the  right  to  make  an  improve- 

^P -,^  ment,  or 

f  tqj^  ^er  a  particular  work  is  an  improvement, 

m  the   a])plication  of  either  party,  decide  the 
ision  shall  be  final. 

A  non-occupancy-raiyat  shall  be  entitled  to 
instruct,  maintain  and  repair  a  well  for  the 
:r  igation  of  his  holding,  with  all  works  incidental 
hereto,  and  to  erect  a  suitable  dwelling-house 
mUy,  witli  all  necessary  out-offices  ;  but  shall 
aid  and  as  next  hereinafter  provided,  be  entitled 
nprovement  in  respect  of  his  holding  without 

TU}  at  who  would,  but  for  the  want  of  his 
it  it  led  to  make  an  improvement  in  respect 
tkisires  that  the  improvement  be  made, 
Ivered,  to  his  landlord  a  request  in  writing 
ihe  improvement  within  a  reasonable  time  ; 
We  or  neglects  to  comply  with  that  request, 
it  himself. 

provided    that   a  non- occupancy    raiyat   shall   be 

^  for  the  irrigation  of  his  holding.     A  well  constructed 

an   improvement  withim   the  meaning  of  the  Act, 

Rng  ejectod,   be  entitled  to  receive  compensation  for  it. 
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The  liigh  importance  of  facilitatiDg  and  onconraging  the  oonstrnciion  of  aH'  work^ 
of  irrigation  in  this  country,  with  a  view  to  the  prevention  of  famine,  points  to 
the  necessity  of  this."    {Select  Committee  on  J9.  T.  Bill  No.  24.) 

^  ^     LXXX.  (1)  A  landlord  may,  by  application  to  such  Revenue- 
Registration  of  land-    oflScer  as  the  Local  Government  may  apipoint, 
lorids'  improvements.       register  any  improvement  which  he  has  lawfully 
made  or  which  has  been  lawfully  made  at  his  expense  or  whidi  he 
has  assisted  in  a  tenant  making* 

(2)  The  application  shall  be  in  such  form,  shall  contain  such 
information,  and  shall  be  verified  in  such  manner,  by  local  inquiry 
or  otherwise,  as  the  Local  Government  from  time  to  time  by  rule 
directs. 

(3)  The  officer  receiving  the  application  may  reject  it  if  it  has 
not  he&a  made  within  twelve  months — 

(a)  in  the  case  of  improvements  made  before  the  commencement 

of  this  Act — from  the  commencement  of  this  Act ; 

(b)  in  the  case  of  improvements  made  after  the  commenc^nent 

of  this  Act — from  the  date  of  the  completion  of  the 
work. 

S^      LXXXI.  (1)  If  any  landlord  or  tenant  of  a  holding  desires  that 
Appiicationto  record    evidence  relating  to  any  improvement  made  in 
evidence  as  to  improve-    respcct  thereof  be  recorded,  he  may  apply  to  a 
°^®^**  Revenue-officer,  who  shall  thereupon,  at  a  time 

and  place  of  which  notice  shall  be  given  to  the  parties,  record  the 
evidence,  unless  he  considers  that  there  are  no  reasonable  grounds 
for  making  the  application,  or  it  is  made  to  appear  that  the  subject- 
matter  thereof  is  under  inquiry  in  a  Civil  Court. 

(2)  When  any  matter  has  been  recorded  under  this  section, 
the  record  thereof  shall  be  admissible  in  evidence  in  any  subsequent 
proceedings  between  the  landlord  and  tenant  or  any  persons 
claiming  under  them. 

^Z      T^yYITTT.  (1)  Every  raiyat  who  is  ejected  from  his  holding 

Compensation   •  for    shall  bp  entitled  to  Compensation  for  improve- 

raiyats  improvements,      mcuts  which  havc  been  made  in  respect  thereof  in 

accordance  with  this  Act  by  him,  or  by  his  predecessor  in  interest, 

and  for  which  compensation  has  not  already  been  paid.  • 

(2)  Whenever  a  Court  makes  a  decree  or  order  for  the  eject- 
ment of  a  raiyat,  it  shall  determine  the  amount  of  compensation 
(if  any)  due  under  fhis  section  to  the  raiyat  for  improvements,  and 
shall  make  the  decree  or  order  of  ejectment  conditional  on  the 
payment  of  that  amount  to  the  raiyat. 
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(3)  No  compensation  under  this  section  for  an  imprgvement 
shall  he  claimahle  where  the  raiyat  has  made  the  improvement 
in  pursuance  of  a  contract  or  under  a  lease  hindmg  him,  in  con- 
sideration of  some  suhstantial  advantage  to  he  obtained  by  him,  to 
make  the  improvement  without  compensation,  and  he  has  obtained 
that  advantage. 

(4)  Improvements  made  by  a  raiyat  between  the  2nd  day  of 
March  1883,  and  the  commencement  of  this  Act,  shall  be  deemed 
to  have  been  made  in  accordance  with  this  Act. 

(6)  The  Local  Government  may,  from  time  to  time^  by  notifica- 
tion in  the  official  Gazette,  make  rules  req[uiring  the  Court  to  associate 
with  itself,  fbr  the  purpose  of  estimatmg  the  compensation  to  be 
awarded  under  this  section  for  an  improvement,  such  number  of 
assessors  as  the  Local  Government  thinks  fit  and  determining  the 
quaUfications  of  those  assessors  and  the  mode  of  selecting 
them. 

This  Section  oontemplate^  coQipensation  for  impraFemeiii  in  all  oas^  of 
ejectment  whetlier  ander  decree  or  not.  Vid4  daiise  {h)  sectioii  18  and  eeetioDS  25, 
44,  45,  i&,  i%  155  and  156  of  the  Act,  cmte. 

8^,       T.TyXtll.  (1)  Li  estimating  the  comp^sation  awarded  undei^ 
Principle    on  which    the  last  foregohig  sectiou  for  an  improvement, 
<»ippengation  is  to  be    regard  shall  be  had — 

estimated.  ^^j  ^^  ^^  amount  by  which  the  value,  or 

the  produce,  of .  the    holding,   or  the  value    of   that 
produce,  is. increased  by  the  improvement  j 

(i)  to  the  condition  of  the  improvement,  and  the  probable 
duration  of  its  effects  ; 

(c)  to  the  labour  and  capital  required  for  the  making  of  such 
an  improvement ; 

((/)  to  any  reduction  or  rennssion  of  rent  or  any  other  advan- 
tage given  by  the  landlord  to  the  raiyat  in  consideration 
of  the  improvement ;  and 

(e)  in  the  case  of  a  reclamation  or  of  the  conversion  of  unirri- 
gated  into  irrigated  land,  to  the  length  of  time  during 
which  the  raiyat  has  had  the  benefit  of  the  improvement 
at  an  imenhanced  rent. 

(2)  When  the  amount  of  the  compensation  has  been  assessed, 
the  Court  may,  if  the  landlord  and  raiyat  agree,  direct  that, 
instead  of  being  paid  wholly  in  money,  it  shall  be  made  wholly  or 
partly  in  some  other  way. 
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^vquisition  of  land  for  building  and  other  purposes. 

Si      LXXXIV.  A  Civil   Court  may,   on  the  application  of  the 
Acquisition  of  land    landlord  of  a  holding,  ^ 
for  building  and  other  and  on  being  satisfied  that  he  is  desirous 

purposei.  q£  acquiring  the  holding  or  part  thereof  for 

some  reasonable  and  sufficient  purpose,  having  relation  to  the 
good  of  the  holding  or  of  the  estate  in  which  it  is  comprised, 
including  the  use  of  the  ground  as  building  ground,  or  for  any 
religious,  educational  or  charitable  purpose, 

and  on  being  satisfied  on  the  certificate  of  the  Collector  that 
the  purpose  is  reasonable  and  sufficient, 

authorise  the  acquisition  thereof  by  the  landlord  upim  such 
conditions  as  the  Court  may  think  fit,  and  require  the  tenant  to 
sell  his  interest  in  the  whole  or  such  part  of  the  holding  to  the 
landlord  upon  such  terms  as  may  be  approved  by  the  Court,  includ- 
ing full  compensation  to  the  tenant. 

*'  We  haye  inserted  a  new  section  (84)  giving  power  to  landlords  to  aequire 
by  compnls(»T  sale,  throngh^tbe  Giyil  Oonrt,  and  at  a  price  to  be  fixed  by  tbe 
Coort,  any  land  in  tbeir  estate  required  for  building  purposes  or  for  feligtous, 
charitable  or  educational  objects.  The  necessity  of  some  sucb  power,  especially 
with  a  Tiew  to  provide  building-sites  either  for  new  tenants  or  in  cases  of  dfluvion, 
has  been  strongly  urged  upon  us.  We  haye  guarded  the  section  against  abuse 
by  requiring  the  certificate  of  a  Collector  as  to  the  sufficiency  of  the  reason  before 
action  can  be  taken  under  it."     Vide  section  144  post.    {Seleot  CammUtee'i  B^m^). 

Sub-letting. 

^vT       LXXXV.  (1)  If  a  raiyat  sub-lets  otherwise  than  by  a  re^ta^ 
RestrictionB  on  sab-    instrument,    the    sub-lease  shall  not  be  valid 
letting,      t  against  his  landlord  unless  made  with  the  land- 

lord's consent. 

(2)  A  sub-lease  by  a  raiyat  shall  not  be  admitted  to  registra- 
tion if  it  purports  to  create  a  term  exceeding  nine  years. 

(3)  Where  a  raiyat  has,  without  the  consent  of  his  landlord, 
granted  a  sub-lease  by  an  instrument  registered  before  the   com- 
mencement  of»  this  Act,  tjie  sub-lease  shall  not  be  valid  for  more  * 
than  nine  years  from  the  commencement  of  this  Act. 

"  We  hare  inserted  a  section  (85)  proyiding  that  if  a  raiyat  sub-lets  other- 
wise than  by  a  registe^  instrument,  the  sub-lease  shall  not  be  valid  against  his 
landlord,  unless  made  with  his  landlord's  consent ;  that  a  sub-lease  by  a  raiyat 
shall  not  be  admitted  to  registration,  if  it  purports  to  create  a  term  exceeding 
nine  years  (seven  years  was^  the  longest  term  for  which  an  occupancy-raiyat  could 
sub-let  under  section  88  ^of  the  Bill  No.  II.)  ;  and  that  where  a  raiyat  has 
without  his  landlord's  consent  granted  a  sub-lease  by  an  instrument  registered 
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before  the  oommenoement  of  tbe  Act,  tbe  sub-lease  sliall  not  be  yaliA  for  more 
than  nine  years  from  the  commencement  of  the  Act."  {Select  Committee  on  B.  T. 
Bill  No.  III.) 

The  Legislature  here  recognizes  the  right  of  a  raiyat  to  sub-let  his  land  ;  so 
under  the  did  law  an  occupancy  raiyat  could  sub-let  his  land  without  incurring 
forfeiture  on  that  account — Kalee  Kishore  Ohatterji  y.  Bam  Ohuran  Shah  and  others^ 
9  W.  R.,  844  ;  Haran  Chunder  Paul  v.  Mookta  Sundari  and  others^  10  W.  R., 
118  ;  Jameer  Gazee  and  another  y.  Ooneye  Mundal'  and  others,  12  W.  R.,  110  ; 
Khoeal  Mahomed  y.  Jotfnooddeen  and  others,  lb.,  451.  Compare  also  1  B.  L.  R,, 
A.  C.y  81 ;  but  he  cannot  by  sub-letting  alter  the  character  of  his  holding  and 
conyert  it  into  an  under-tenure— ifaroo  Lai  Thakur  y.  Luchmeeput  Doogur, 
7  W.  R.,  15  ;  Hureehur  Mookerji  y.  Jadu  Nath  Ghoae,  Ib^,  114.  If  a  man 
take  land  and  at  once  sub-let  it,  he  will  be  a  middle-man  and  cannot  acquire  a  right 
of  occupancy — Marsh.,  479.  But  if  haying  once  acqtiired  a  right  of  occupancy 
by  cultiyating  or  holding  he  afterwards  sub-let,  such  right  of  occupancy  was  not 
thereby  forfeited.  Under  the  wordings  of  the  present  sections  (%0  and  21),  as 
well  as  under  tiie  Full  Bench  decision  of  Narendra  Niurain  Ohawdry  y.  Ishan 
Chunder  Sen,  18  B.  L.  R.,  274,  it  is  doubtful  if  an  occupancy  raiyat  can  retain 
his  right  to  the  holding  after  sub-letting. — FW*  notes  under  section  20,  p.  100, 
and  section  25  p.  182.  Tfee  jnmmai  rights  of  a  fayy^g  under-tenant  are  not  ^rxna^ 
ferable  without  the  consent  of  thft  |<iT^fllnrrty,-H/i«iMMi«/*  knjmLi^ir  Ki^int»\  c.'h^yHAM^ 
Mcjoomdar  ana  others,  I.    L.   K.,  4   (Jal.,   185.     When  a  lessor  gives  his  lessee 

Kwer  to  sub-let,  and  the  latter  sub-lets,  the  sub-lessee  obtains  rights  against 
th  of  which  he  cannot  be  deprived  without  his  own  consent — Nehaloonissa 
tmd  another  y.  Dhunnoo  Lai  Chowdry  and  another,  18  W.  R.,  281.  Where 
a  lessee  sub4ets  land,  the  sub-lessees  can  have  no  more  right  to  use  the  land  in 
contravention  of  the  original  lease  than  their  lessor  had — A/onindra  Chandra  Sirhaf 
and  another  v.  Moneeruddin  Biswas  and  another,  20  W.  R.,  280.  A  lessee 
cannot  make  a  sub-lease  for  a  longer  time  than  his  own  lease— HumA  Chunder 
Boy  Chowdry  v.  Sree  Kalee  Muketji,  22  W.  R.,  274.  Nor  can  a  farmer  or 
lease-holder  do  so  to  the  prejudice  of  the  owner — Banee  Shurut  Sundari  Delia 
v.  Mr.  Charles  Sinny  and  others,  25  W.  R.,  847.  Where  a  sub^lease  specifies 
no  term  of  tenancy,  it  cannot  be  construed  to  have  effect  beyond  the  interest 
of  the  grantor — Burish   Chunder  Boy  Chotfldry  v.  Sree  Kalee  Mookerji,  22  W.  R., 

2Z4.  ' ~ 

The  section  speaks  of  a  raiyat,  which  includes  a  non-occupancy  raiyat  as  well. 
Under  clause  (b)  of  section  44,  however,  it  appears  that  the  landlord  can  protect 
himself  against  sub-lease  by  contract.  The  section  seems  to  have  been  borrowed 
from  dause  {j.)  of  section  108  of  the  Transfer  of  Property  Act. 

Surrender  and  Abandonment. 

^^       LZXZVI.  (1)  A  raiyat  not  bound  )>y  a  lease  or  other  agreement 
„       ^  for  a  fixed  period  may,  at  the  end  of  any  affri- 

Sorxender.  ,.        i         ^  jr-iu-  J  ^"^ 

cultm^  year,  surrender  his  holding. 

(2)  But,  notwithstanding  the  surrender,  the  raiyat  shall  be 
liable  to  indemnify  the  landlord  against  any  loss  of  the  rent  of  the 
holding  for  the  agricultural  year  next  following  the  date  of  the 
surrender,  unless  he  gives  to  ids  landlord,  ad  least  three  months 
before  he  surrenders,  notice  of  his  intention  to  surrender. 

(3)  When  a  raiyat  has  surrendered  his  holding,  the  Court 
shall  in   the   following  cases  for  the  purposes  of  sub-section  (2) 
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presumfe,  until  the  contrai^  is  shown,  that  such  notice  wds  &6 
given,  namely : — 

(a)  if  the  raiyat  takes  a  new  holding  in  the  Bame  village  from 
the  same  landlord  dming  the  agricultural  year  nisxt 
following  the  -mirrender ; 
(6)  if  the  raiyat  ceases,  at  least  three  months  Jbefore  the.  end 
of  the  agricultural  year  at  the  end  of  which  the  surrender 
is  made,  to  reside  in  the  village  in  which  the  sorr^idered 
holding  is  situate. 
(4)     The  raiyat  may,  if  h^  thinks  fit,  cause  the  notifce  to 
he  served  through  the  Civil  Court  within  the  jurisdiction  of  which 
the  holding  or  any  portion  of  it  is  situate. 

(5)^^en  a  raiyat  has  surrendered  his  holding,  the  landlord 
may  eiiter  on  the  holdmg  and  either  let  it  to  another  tenant  or  take 
it  into  cultivation  himselfl 

(6)  When  a  holding  is  subject  to  an  incumbrance  secured  by 
a  registered  instrument,  the  surrender  of  the  holding  shall  not  be 
valid  unless  it  is  nufide  with  the  consent  of  the  landlord  and  the 
incumbrancer. 

(7)  Save  9»  provided  in  the  last  foregoing  sub-section,  no* 
thing  in  tEis  s6iCti6il  fehftll  feffect  any  arrangement  by  which  ft  raiyat 
aiMi  ms  landlord  may  arrange  for  a  surrender  of  the  whole  or  a 
part  of  the  holding. 

The  former  law  was  section  20.  Act  VIII  (B.C.)  of  1869  :  "  AnV  raiyat,  who 
desires  to  relinquish  the  land  held  or  coltirated  by  him,  shall 
'  •  be  at  liberty  to    do  so,  provided  he  gives  notice  of  his 

intention  in  writing,  to  the  person  entitled  to  the  rent  of  the  land  or  his  anthorized 
agent,  in  districts  or  parts  of  districts  where  the  Fasli  year  prevails,  in  or  before  the 
month  of  Jeit,  and  m  districts  or  parts  of  districts  where  the  Benccali  year  prevails 
in  or  before  the  month  of  Pons  of  the  year  preceding  that  in  which  the  relinquish- 
ment is  to  have  effect.  If  he  fails  to  give  sach  notice,  ai^d  i|^^  ^^^^  ^  "^^  ^^^  ^  ^^Y 
other  person,  he  shall  continue  liable  for  the  rent  of  the  land.  If  the  person  entitled 
to  the  rent  of  the  land,  or  his  agent,  refuse  to  receive  any  such  notice,  and  to  sign 
a  receipt  for  the  same,  the  raiyat  may  make  an  application  on  plain  paper  to  ^e 
Collector  in  whose  jurisdiction  Ae  land  is  situated,  who  shall  thereupon  cause  the 
notice  to  be  serve^jl  on  such  person  or  his  agent  in  the  manner  provided  in  section  14.'' 

<<  In  dealing  with  surrender  and  abandonment,  the  only  changes  made  by  us  which 
_  ^^  „    _-._       need  here  be  noticed  are,  the  provisions  which  we  have  inserted 
**•'  to  check  collusive  surrender  or  abandonment  in  fraud  of  the 

rights  of  third  parties.  The  necessity  for  this  was  brought  to  notice  in  paragtttph.GO. 
of  the  Bengal  Government's  letter  of  15th  September,  where  it  i»  shown  that  Miyats 
not  unf requently  sub-let  the  whole  or  a  portion  of  their  holdings  in  consideration  of 
a  large  bonus  for  a  term  oi  years.  To  leave  the  interests  of  sub-lesseesin  such  cases 
entirely  at  the  mercy  of  the  sub-lessor  in  collusion  with  his  landlord,  would  do  serious 
practical  harm.  We  have,  therefore,  provided  [section  86  (6)]  that  the  surrender 
of  a  holding  which  is  subjedt  to  a  registered  incumbrance  shall  not  be  valid  without 
the  consent  of  th^  incumbrancer  and  the  landlord,  and  in  case  of    abandonment,. 
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we  have  ptOTided  [section  87  (4)2  that  the  sub-lease  shall  only  be  avoided  after 
the  sab-lessee  has  had  the  opportunity  of  taking  over  for  the  unexpired  period  of 
his  sub-lease  the  full  rights  and  liabilities  of  his  lessor,  in  regard  to  the  rent  of 
liis  entire  holding.  These  provisions  appear  to  us  to  present  the  only  method 
by  which  protection  can  be  given  to  the  sub-lessee  without  injury  to  the  landlord 
or  without  risking  the  conversion  of  these  sub-leases  into  permanent  transfers. 
In  the  case  of  sale  in  execution  of  a  decree  for  rent,  the  sub-lessee  has  the  same 
protection  as  other  incumbrancers  under  Chapter  ZIV/' — Select  Committee^s  Be- 
port, 

<^  The  question  is  when  the  raiyat  had  surrendered, — ^is  he  to  be  held  liable  for 
the  payment  of  the  next  year's  rent  7  if  he  has  given  three  months'  notice,  the 
answer  is  no,  if  he  has  not  given  it,  the  answer  is  yes  ;  but  we  look  to  the  object  with 
which  three  months'  notice  is  required,  and  we  say  if  he  has  left  the  village,  or  if  he 
has  exchanged  his  holding  for  another,  then  the  landlord  has  already  received  the 
information  which  the  notice  is  intended  to  secure,  and  it  is  here  that  the  presump- 
tion comes  in.  The  presumption  is  not  a  presumption  of  surrender  but  of  service 
of  notice.  The  raiyat  will  then  be  able  to  say  that  he  gave  notice,  because  the 
landlord  has  let  him  another  piece  of  land  in  the  same  villages."  (jStr  Stevart  Bayley^ 
Debate), 

This  section  should  be  read  with  clause  (c)  of  sub-section  3  of  section  178. 

Subjection  (1)  :— This  section  does  not  apply  to  cases  where  the  raiyat  has 
entered  info  a  lease  for  a  specific  tferm  ;  where,  for  instance, 
A  raiyat  not  hound  ^  y^iyat  had  taken  a  lease,  it  was  decided  that  he  could  not 
^ly^afi^X^'^d.  relinquish  his  holding  during  the  currency  of  the  lease- 
Kathee  Sing  v.  Mears.  Onraet  and  Qranty  5  W.  R.,  (Act 
X),  80  ;  Tiluh  Faiuky.  Makahir  Banday,  7  B.  L.  R.,  App.,  11  ;  15  W.  R.,  454  ; 
Boboo  Dwarka  Daee  v.  Oopal  DaeSj  1  Agra  Rev.  A^.,  22.  But  a  perpetual 
contract  by  a  man  on  the  part  of  himself  and  his  heirs,  and  reciting  that  he  or 
his  heirs  shall  never  relinqui^  the  jote  cannot  operate  against  the  law,  which 
aays  that  any  raiyat  may  relinquish  his  jote  if  he  does  so  in  a  legal  manner-* 
Qopal  Pal  Ohowdry  v.  Twini  Periad  OhoeOy  9  W.  R.,  89.  This  decision  possibly 
holds  good  under  the  present  section,  for  a  perpetual  contract  is  not  an  agreement 
for  a  fixed  period — vide  section  178.  Where  a  joint  lease  wad  given  to  many 
persons  with  an  entirety  and  equality  of  interest  among  the  tenants,  the  resignation  of 
some  of  the  joint  lessees  does  not  necessarily  operate  to  void  the  lease-^Mohim 
Chunder  Sein  v.  Fitambur  Shaha^  9  W.  R.,  147.  Where  a  member  of  a  joint 
family  is  registered  as  jotedar  in  a  zemindar's  sherista,  not  as  for  himself  only, .  but 
as  manager  for  the  family,  his  relinquishment  of  the  jote  is  not  sufficient  in  law 
to  authorize  the  zemindar  to  mJEike  iU*rangements  with  any  others  he  please^ — 
Bykuntm  Nath  Das  v.  BitBonath  Manjhee,  9  W.  R.?  268.  An  wto/a  given  by 
a  Hindu  widow  having  infant  sons  cannot  operate  to  destroy  the  title  of  the  in- 
i&nta^Syud  Wahid  All  v.  Qour  Mohan  Mozurndar,  1  Hay,  ^%.  The  section 
speaks  of  raiyats  only,  and  not  of  tenants  in  general.  Hence  a  tenure  under 
a  dur-mourosi  mokurari  lease  of  land  which  is  not  let  for  agricultural  purposes 
cannot  be  put  an  end  to  by  a  mere  relinquishment  on  the  part  of  the  lessee, 
although  after  notice  to  the  landlord  ;  the  principle  laid  down  in  the  case  of  Heeralal 
Faf  V.  Seelmony  Pal,  20  W.  R.,  888,  where  it  was  held  that  a  patnidar  cannot 
of  his  own  option  relinquish  his  tenure,  is  applicable  to  all  intermediate  tenures 
between  the  zemindar  and  the  cultivator  of  the  soil,  except  those  held  on  farming 
leases— JWocww/A  Ghose  v.  Sehoene,  Kilbum  *  Co.,  I.  L.  R.,  9  CaL,  671 ;  12 
C.  L.  R.,  343. 

Surtend&r  Mi  holding. — A  raiyat  cannot  reli^quisli  a  portion  <^  his  jote, 
keeping  that  portion  only  which  may  suit  his  ccntenience.     Hq  may  either  retaia 
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the  whbl^  or  throw  up  the  whole  in  conformity  with  the  provisions  of  this  section. 
Bat  as  long  as  he  retains  any  portion  of  his  jote,  he  is  liable  for  the  rent  of 
the  whole — Saroda  Sundari  Dehi  r.  Razee  Mahomed  Mandul,  5  W.  B.,  Act  X, 
78.  Bat  when  a  raiyat,  holding  a  considerable  quantity  of  land,  wishes  to  relinqoish 
a  portion,  he  must  specify  in  his  notice  what  portion  he  relinquishes  in  order  to 
relieve  himself  of  liability  to  pay  rent— J7a6e2a  Sircar  y.  Doorga  Kani  Mojoomdar^ 
11  W.  R.,  456. 

Sub-icetiani  (2)  and  (4)  : — As  notice  is  required  before  relinquishment,  so  the 
relinquishment  must  follow  the  notice.  It  is  the  relinquishment  of  the  land  and 
not  the  notice  which  relieves  the  raiyat  from  liability — Nobin  Chunder  Bat  v.  Lukhi 
Fria  Debi,  1  W.  R.,  20  ;  2  Board's  Rep.,  200.  A  verbal  notice  is  sufficient 
under  the  present  law,  and  it  was   so  under  the  old  law  too— Mahomed  Qazee  t. 

Sunkurlal,  11  W.  R.,  53.  The  mere  use  of  the  words  "  ^RP^K^  ftfH^?"  in  con- 
versation by  the  tenant,  when  called  upon  by  the  zemindar  to  pay  increased  rent, 
were  held  to  be  insufficient  to  constitute  a  relinquishment — Bonomali  Ghose  v. 
Delu  Sirdar,  24  W.  R.,  118.  Where  a  landlord  served  a  notice  on  an  oo/^hik/^ 
raiyat  that,  unless  he  paid  an  enhanced  rent  for  the  ensuing  year,  he  was  to  quit 
the  land,  and  the  raiyat  thereupon  intimated  to  the  landlord's  agent  his  intention 
to  relinquish  the  land,  it  was  held  that  there  was  a  sufficient  compliance  with  the^^ 
provisions  of  section  20,  Act  VIII  of  1869  (B.  C.) — Eenny  v.  lahur  Chunder  Poddar, 
Spl  W,  R.,  (Act  X),  9.  Where  a  tenant  is  found  to  nave  taken  steps  required  by 
law  in  furtherance  of  his  intended  relinquishment,  it  is  for  the  landlord  to  prove  h^ 
continued  possession  notwithstanding.  But  where  it  is  found  that  the  tenant  has 
not  gone  through  the  necessary  steps,  it  will  be  for  him  to  prove  that  the  landlord 
took  possesion  of  the  land  and  enjoyed  the  profits  by  holding  it  khae,  or  by  let- 
ting it  to  others — JErehine  v.  Bam  Coomar  Boy,  8  W.  R.,  221.  A  raiyat  is  not 
required  to  give  any  notice  under  this  section  in  a  case  where  the  raiyat  holds  under 
a  lease  which  Was  for  a  limited  fReriod,  which  period  has  expii^.  After  the 
expiry  of  the  lease  he  has  no  right  to  hold,  and  is  therefore  perfectly  justified  in 
giving  up  possession.  And  a  landlord  claiming  rent  from  such  raiyat  for  a  period 
after  the  expiry  of  his  lease  is  bound  to  prove  that  the  latter  held  on  subsequently 
to  the  terms  of  the  lease— 2Y^*  Putiuk  v.  Mahabir  Pandey,  15  W.  R.,  454. 
A  tenancy  which  is  to  continue  year  by  year  is  a  continuing  tenancy  so  long  as 
the  parties  are  satisfied ;  and,  though  terminable  at  the  option  of  either  party 
at  the  end  of  any  year,  is  not  ipso  facto  terminated  at  the  end  of  every  year. 
The  tenancy  shall  not  terminate,  and  the  raiyat  shall  continue  liable  for  rent 
unless  he  relinquishes  it  under  the  provisions  of  this  section— Jfa/ot2(f«e  Noihyo 
V.  Bullvhee  Kant  Dhur,  18  W.  R.,  190. 

The  present  law  enjoins  three  months'  notice  previous  to  the  end  of  the 
agricultural  year  [sub-sedBions  (1)  and  (2)  should  be  read  together],  while  the  old 
law  enjoined  Jyte  Fusli  or  Pons  Bengali  to  be  the  month  when  the  notice  ought 
to  be  served.    <<  Agricoltural  yea^'  is  defined  in  clause  11  of  section  3. 

The  notice  under  the  old  law  might  be  served  through  the  Collector.    The  new 
_    .  ^-  #•  1*^  takes  ofif  his   jurisdiction  and  vests  it  upon  the  Civil 

uru  %c  ion.  Court,  but  in  both  cases  it  is  optional  with  the  party  to  serve 

the  notice  through  these  functionaries  or  otherwise.  So  it  was  held  under  the 
old  law  that  the  section  did  not  imperatively  require  an  application  for  service  of 
notice  of  relinquishment  of  land  •  to  be  made  to  the  Collector.  The  non-service  of 
the  notice  by  the  Collectoi*  cannot  affect  the  rights  of  the  tenant,  if  he  can  prove 
that  previous  to  his  application  to  the  Collector,  he  had  given  actual  notice  directly 
to  the  landlord  himself,  or  to  his  authorized  aj^ent.  The  time  referred  to  in  this 
section  has  reference  to  tKe  service  of  the  original  notice  which  the  tenant  is  required 
to  give   without  .the  intervention  of  the  Collector — Erekine  v.  Bam  Coomar  Boyy  & 
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W.  R.,  221.  So  under  the  present  law  it  is  made  more  distinct  that  tl^e  notice 
need  not  as  a  matter  of  conrse  be  served  through  the  Civil  Court.  If  however  it 
is  so  done,  i^nd  no  previous  notice  is  given  to  the  landlord  directly,  the  notice  must 
be  served  through  the  Civil  Court  so  as  to  give  three  months'  time  to  the  landlord, 
because  sub-section  (2)  contemplates  that  the  landlord  must  receive  the  notice  of  the 
intention  to  surrender  three  months  before.  The  raiyat  may,  however,  give  three 
months'  previous  notice  directly  to  the  landlord,  and  then  complete  it  by  serving  it 
through  the  Civil  Court  again. 

There  is  a  difficulty,  however,  attached  to  the  words  "  Civil  Court."  There  are 
various  grades  of  such  Courts,  and  through  which  Court  (the  Sub-Judge,  District 
Judge,  or  the  Munsiff)  is  the  notice  to  be  served,  and  how  is  the  pecuniary  limit  of 
such  Courts  to  be  determined  in  cases  of  notice  ?  If  the  jurisdiction  of  the  Courts  be 
determined  by  the  valuation  of  the  holding,  the  result  will  be  very  intricate.  Possibly 
the  amount  of  the  rental  of  the  holding  would  be  the  better  test.  But  see  section^ 
144,  post. 

As  the  expression  "  Civil  Court"  has  not  been  defined  in  this  Act,  we  must  read 
it  with  sections  15  and  16  of  the  Civil  Procedure  Code,  as  well  as  sections  19  and  20 
of  the  Bengal  Civil  Courts'  Act  (Act  VI  of  1871.) 

^^        TfkxxYH-  (1)  If  a  raiyat  voluntarily  abandons  his  residence 
Aband   m  without  notics  to  his  landlord  and  without  ar- 

*^™®^  •  ranging  for  payment  of  his  Tent  as  it  falls   due, 

and  ceases  to  cultivate  his  holding  either  by  himself  or  by  some 
other  person,  the  landlord  may,  at  any  time  after  the  expiration  " 
the  agricultural  year  in  which  the  raiyat  so  abandons  and  ceases  to 
cultivate,  enter  on  the  holding  and  let  it  to  another  tenant  or  take 
it  into  cultivation  himself.    C  ^^  ^^tr  iz.  /?   ^<-<  x 

(2)  Before  a  landlord  enters  under  this  section,  he  shall  file 
a  notice  in  the  prescribed  form  in  the  Collector's  office  stating  that 
he  has  treated  the  holding  as  abandoned  and  is  about  to  enter  on 
it  accordingly  ;  and  the  Collector  shall  cause  the  notice  to  be  pub- 
lished in  sucn  manner  as  the  Local  Government,  by  rule,  directs. 

(3)  When  a  landlord  enters  under  this  section,  the  raiyat  shall 
be  entitled  to  institute  a  suit  for  recovery  of  possession  of  the  land 
at  any  time  not  later  than  the  expiration  of  two  years,  or,  in  the 
case  of  a  non-occupancy-raiyat,  six  months,  S*om  the  date  of  the 
publication  of  the  notice  ;  and  thereupon  the  Court  may,  on  being 
satisfied  that  the  raiyat  did  not  voluntarily  abandon  -•  his  holding, 
order  recovery  of  possession  on  such  terms,  if  any,  with  respect 
to  compensation  to  persons  injured  and  payment  of  arrears  of  rent 
as  to  the  Court  may  seem  just. 

(4)  Where  the  whole  or  part  of  a  holding  has  been  sub-let 
by  a  registered  instrument,  the  landlord  shall,  before  entering  under 
this  section  on  the  holding,  oflfer  the  whole  fiolding  to  the  sub- 
lessee for  the  remaindei;  of  the  term  of  the^  sub-lease  at  the  rent 
paid   by  the  raiyat  who  has  ceased  to  cultivate  the  holding,  and  on 
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condition  of  the  sub-lessee  paying  up  all  arrears  due  from  that 
raiyat.  If  the  sub-lessee  refuses  or  neglects  within  a  reasonable 
time  to  accept  the  offer,  the  landlord  may  avoid  the  sub-lease  and 
may  enter  on  the  holding  and  let  it  to  another  tenant  or  cultivate 
it  himself  as  provided  in  sub-sections  (1)  and  (2). 

Subjection  (1)  : — ^When  a  caltirating  raiyat  goes   away  from  tbe  land  wbicli 
he  has  occupied,   and    neither  cultivates    nor  pays  rent  for  it,  he  has   wholly  . 
relinquished  the  land.     The  relinquishment  need   not    be  in    writing.      If  the 
land  is  leased  out  to  another  person,  the  former  raiyat  is   not  entitled  to  re-enter 
on  possession— lfoft^rM(Wt«  y.    Mahomed  AU,  6  W.  R  ,  67.     The  non-cultivation 
of  a  small  portion  of  an   ancestral  jote  by  the  admitted   holders  for  one  year, 
owing  to  their  minority,  does   not  amount  to  relinquishment  as    laid    down  in 
Moneeruddin's  case — Radha   Madhub  Pal  v.   Kali   Chum  Pal,   18   W.   R.,  41. 
But  the  mere  fact  of  a  man  taking  his  house  from  one  village  to   another  is  no 
proof  of  his  having  absconded  and  given  up  the  land,  nor  would  such  an  act 
on  his  part  entitle  the  zemindar  to  treat   this   land   as   if  deserted  and  allow  him 
to  enter  into  possession.    If  the   zemindar  thinks  the  raiyat  has  absconded,  still 
he  has  no  right  to  enter  on   the  land  without  the  assistance  of  the  law — Jumeer 
Oaei  V.  Oonye  Mwidul,  12  W.  R.,  110,     Per  contra,  Mutty  Sonar  v.  Gurudas  Sonar, 
20   W.   R.,   129.     So  when  a  raiyat  without  giving  any  notice  goes  away  from  the 
land  he  has  occupied,   and  neither  cultivates  it,   nor  pays   rent,   the  landlord  is 
justified  in  assuming  that  he  has  relinquished   it ;   and  the  raiyat  has  no  right 
to  ask  to  be  reinstated  in  possession,   on  the  ground  that   he  has   never  formally 
relinquished  the   land — Ram  Chung  v.  Oorachand  Chung,  24  W.  R.,  844.     A  raiyat 
having  left  his  homestead  in  the  zemindar's  village  and  built  a  new  house  dse^ 
where,  the  zemindar  sent  him  a  letter  inquiring  why  he  had  run  away,  and  giving 
him  notice  to  appear  and  arrange  about  the  jote.     The  raiyat  gave  no   answer 
and  did  nothing  in  the   matter.     It  was   held    that  the  raiyat  had    abandoned 
the  land,  and  the  zemindar  had  the  right  to  relet  it  to  another — Huro  Doss  y.  \' 
Gohind  Bhaitacharjee,   12   W.   R.,  304.     Non-payment  of   rent  by  one    of  two   1 
co-tenants,  coupled  witii  the  fact  that  he  was  for  five  years  out  of  possession, 
was  held  to  amount  to   a  relinquishment  of    the    land — Nuddear  Chand  Poddar    \ 
V.   Modhoo  Sudan  Day,  7  W.  R.,  153.     A  voluntary  abandonment  of  a  permanent  ^ 
and  transferable  tenure  for  a  long    period  without  any    inevitable    force,  major 
or  other  cause  beyond  the  power  of    the    holder,  is  tantamount  to  on  cfxpress 
relinquishment.     If  a  man  so  abandons  his  holding  for  years,  neither  he  nor 
any  one  under  him  can  reclaim  it — Chundramoni  NyabJwoshun  v.  Shumbhoo   Chunder 
Chueherbutty,   Sp.    W.  R.,  270.    When  a  tenant  having  a  right  of   occupancy 
abandons  his  holding  and^ases  to  pay  rent  for  five  years,  it  is  not  a  right  con- 
struction of  section   22   of    Bengal  Act   VIII   of  1869  to  say,  that  the  landlord 
may  not  put  another  tenant  into  possession   without  the  formality  of  a  suit.     Sec- 
tion  6   of  Ben^l   Act  VIII  «f  1809  expressly  limits  the  duration  of  occupancy 
right  by  the  words  ^  so  long  as  he  pays  the  rent  payable  on  account  of  the   same," 
and  distinct  abandonment  and  cessation  to  pay  rent  disentitle  the  tenant  from 
enforcing  the  rights  which  he  may  have  previously  enjoyed — Golam  Alt   Mundul 
V.    Oolap  Sundari  Daeai,   I.   L,^JUi*-JLX),al.y  612  y  ,tO  ^  J-  g ,  ^Q^-     ^^  y^^e 

I  land  held  by  tenants  with  ifl^liJiS  ot  occupancy  ^Was  completely  suWergeti'  for  a 

I I  number  of  years,  and  during  the  period  of  such  submersion  no  rent  was  paid  by  the 
!  tenants,  it  was  held,  thtffe  the  tenants  had,  by  non-payment  of  rent  during  the 
I  period  of  submersion,   forfeited  their  rights  of  occupancy — Hemnath  Dutt  v.  Aahgur 

^^tcfa'^JfcJ^u.Jt^  4  Gd,j§di,     One  of  two  jpro|irietors  of  a  jote  having  deserted 
the^and,  tne  oth'et  "proprietor,  while  ostensibly  in  possession  of  the  entire  jote, 
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relihqtiiahed  it  to  the  landlord  who  let  it  to  the  defendants.  Some  years  itfter  snch 
relinqnishment,  the  plaintiff,  who  claimed  to  have  purchased  the  right  of  the 
proprietor  who  had  relinquished,  sued  to  eject  the  defendant  on  the  ground  that 
the  relinquishn^ent  was  not  valid.  It  was  held,  that  whether  or  not  the  relinquishment 
was  in  fact  valid;  the  landlord  was,  under  the  circumstances,  entitled  to  induct  another 
tenant  on  the  land,  and  that  the  plaintiff  could  not  eject  the  defendant — Boidyanath 
Majhz  Koihurto  v.  Anapurna  Debt,  10  C.  L.  R.,  15  ;  compare  1  C.  L.  R.,  298.  In 
all  such  cases  of  abandonment,^  it  is  necessary  under  the  present  law  that  the  zemindar 
should  enter  upon  the  land  by  first  filing  a  notice  in  the 
Sui-^eetten  (2).  Collector's  Office  under  sub-section  (2).     But  this  sub-section 

creates  no  sanction  or  penalty  for  its  breach.     Suppose  the   zemindar  enters  into 
possession  upon  an  abandonment,  but  does  not  file  a  notice  as  required  by  this  section, 
^-        .      Q.  can    the    raiyat  claim    his    holding    again   at    any    time  7 

Bub^ectum  (3).  -^^  .  ^^^^^  ^.^j^  ^^^  ^^  p^^  j^  Schedule  III,  he  as  an  occu- 

pancy raiyat  must  sue  to  recover  possession  within  :two  years  of  his  dispossession  ; 
but  if  he  be  non-occupancy  raiyat,  the  Rent  Law  makes  no  provision  for  him, 
but  I  suppose  he  mav  come  under  section  9  of  the  Specific  Relief  Act.  Therefore 
4iub-sections  (2)  and  (8)  are  superfluous.  When  the  raiyat  may  come  under  section 
9  of  Act  I  of  1877,  or  under  art.  8  of  Part  I  of  Schedule  III  of  this  Act,  and 
when  his  cause  of  action  will  accrue  from  the  date  of  dispossession,  no  landlord 
will  give  effect  to  these  sub-sections  which  will  virtually  extend  the  period  of 
limitation  against  him  ;  and  the  sub-sections  do  not  provide  for  any  sanction  by 
which  the  landlord  is  compelled  to  act  in  accordance  with  them.  It  cannot 
be  contended  that  non-filing  a  notice  under  snb-section  (2)  will  give  the  raiyat  a 
right  to  treat  his  dispossession  as  no  dispossession  at  any  time,  because  art.  3 
of  Part  I,  Schedule  III  of  this  Act  and  section  9  of  Act  I  of  1877  will  stand  in 
hifl  way. 

These  provisions  therefore  will  be  practically  useless  and  redundant.  For 
decisions  under  sub-section  (8),  vide  notes  uader  art.  8  of  Part  I  of  Schedule  III 
of  the  Act. 

Sub-division  of  tenancy. 

^^  LXZZVni.  A  division  of  a  tenure  or,  holding,  or  distribiitimi 

Division  of  tenancy  of  ^he  rent  payable  in  respect^reof^  shall  not 

not  binding  on  landlord  be  binding  on  the  landlord  unless  it  is  made  with 

without  his  consent.  j^-^  consent  in  writing.  -4^  JJC^^  K<l  ^^  &ss  . 

Section  26,  Act  VIII  of  1869  (B.  C.)  and  section  27  of  Act  X  of  1859,  laid 
down :  "  Provi3ed  that  no  zemindar  or  superior  tenant  sVall  be  required  to  admit 
to  registry  or  giye  ^ect  to  any  division  or  distribution  of  the  rent  payable  on 
account  of  any  such  tenure,  nor  shall  any  such  decision  or  distribution  of  rent 
be  valid  and  binding  without  the  consent  in  \?riting  of  the  zemindar  or  superior 
tenant."'  The  existence  of  a  custom  in  a  particular  district  by  which  rights  of 
occupancy  are  transferable  will  not  justify  a  sub-division  of  a  holding,  and  if  the 
tenant  sub-divides  and  transfers  to  different  persons,  the  landlord  is  entitled  to 
re-enter-*TiWAanttnrf  Thahoor  v.  Mutty  Lall  Msaer,  I.  L.  R.,  8  Cal.,  774.  So  a 
xemindar  is  not  bound  to  give  effect  to  any  subdivision  of  tenure  previously 
registered  as  undivided— TTaiwm  4r  Oo-  ▼•  ^«»»  Soonder  Pandey,  8  W.  R.,  (Act  X), 
165  ;  Upendra  Mohan  Tagore  v.  Thanda  Dasi,  8  B.  L.  R.,  A.  C,  349  ;  12  W.  R., 
2ef^.  A  zemindar  may,  however^  by  accepting  rent,  assent  to  ^a^trwwler  which 
involves"^ir--subdfviBTon 'oHX  tenure--- BA^M^  Chunier  Roy  X.-Qunga  Narain 
irohapcUra^  ICW.  iCj  211.  J  Where  a  g^mindar  "himself  put  up  a  tenure  for  sale 

/  /  /I?,  ;r*7  c^  /•>  ^c^^^i^'^r-^,^ 
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in  soparalB  lots,  and  took  rent  from  two  of  the  purchasers  separately,  it  was  b^ld 
that  no  written  consent  was  necessary  in  order  to  his  being  bound  to  recognize 
the  partition — Koho  Kishen  Mukerji  y.  Sreeram  Roy  and  others^  15  W.  R.,  253. 
As  to  registration,  or  recognition  of  the  transfer  of  holdings  and  tenures,  9i*h 
notes,  anie,  pp.  86  and  123—128. 

^^  Ejectment. 

No  ejectment  except        LXXXIX.  No  tenant  shall  be  qected  from  his 
in  execution  of  decree,     tenure  or  holding  except  in  execution  of  a  decree* 

Vide  notes  under  sections  44  and  66,  and  also  sections  155  and  156« 

Mectmrements. 

f  o   XO.  (1)  Subject  to  the  provisions  of  this  section  and   any 
Landlord's  right  to    contract,   a  landlord  may,   by  himself,   or  by 
measare  land.  ^uy  pcrsQp  authorized  by  him  in  this  behalf, 

enter  on  and  measure  all  land  comprised  in  his  estate  or  tenure, 
other  than  land  exempt  from  the  payment  of  revenue, 

(2)  A  landlord  shall  not,  without  the  consent  of  the  tenant^ 
or  the  written  permission  of  the  Collector,  be  entitled  to  measure 
land  more  than  once  in  ten  years,  except  in  the  following  casesy 
(namely)  : — 

(a)  where  the  area  of  the  tenure  or  holding  is  liable,  by  reason 
of  alluvion  or  diluvion,  to  vary  from  year  to  year,  and 
the  rent  payable  depends  on  the  area  ; 

(6)  where  the  area  under  cultivation  is  liable  to  vary  from 
year  to  year  and  the  rent  payable  depends  on  the  area 
imder  cultivation  ; 

(c)  where  the  landlord  is  a  purchaser  otherwise  than  by 
voluntary  transfer  and  not  more  than  two  years  have 
elapsed  since  the  date  of  his  entry  under  the  purchase* 

(3)  The  ten  years  shall  be  computed  from  the  date  of  the  last 
measurement,  whether  made  before  or  after  the  commencement  of 
this  Act. 

The  former  4aw  was  contai^jed  in  section  25,  Act  VIII  of  1869,  which  enacted 

that    "  every    proprietor    of    an    estate  or  tennre,  or  the 

The  old  Act.  person  in  receipt  of  the  rents   of    an  estate  or  tennre   has 

the  right  of  making  a  general  snryej  and  measurement  of  the  lands  comprised  in  such 

estate  or  tenure  or  any  part  thereof,  unless  restrained  from  so  doing  hj  express 

engagement  with  the  occupants  of  the  lands." 

<<  We  hare  amended  section  90  so  as  to  make  it  clear  that  a  landlord  is  not 

entitled  to  enter  on  and  measure  land  exempt  from  the  pay- 

B.  T.  mi  No.  III.       ment  Qf  revenue."     (Select  Committee  on  B.  T.  Bill  No.  III.) 

Subjection  (I) -^Landlord. — ^The  Legislature  seems   (from  the  report  of  the 
Select  Committee)  to  have  no  idea  of  changing  the  existing  law  as  to  the  pei^on 
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competent  to  measure  the  lands.  The  change  of  the  words  "  every  propriltor,  &c." 
into  '' landlord"  is  however  significant.  ''Landlord'*  is  defined  in  clause  (4) 
of  section  8  to  mean  ''  a  person  immediately  under  whom  the  tenant  holds,  and 
include  the  Government."  It  includes  therefore  a  proprietor  as  well  as  a  tenure- 
holder  subordinate  to  him»  The  section  does  not  say  the  landlord  of  the  manual 
occupant,  and  the  subsequent  words  '*  estate"  or  "  tenure"  imply  that  he  may 
be  either  a  proprietor  of  the  estate  or  the  holder  of  a  tenure.  Under  the  old  la^^ 
it  was  an  open  question  whether  a  proprietor,  not  in  receipt  of  the  rents  of  the  estate, 
was  entitled  to  measure.  It  was  held  in  one  case  that  to  entitle  a  proprietor  of 
land  to  ask  the  assistance  of  the  Gourt  to  enable  him  to  measure  his  land, 
it  is  not  necessary  that  he  should  show  that  he  actually  received  the  rent?  of  his 
estate,  but  only  that  he  is  in  undoubted  possession  of  the  property — Raj  Ohunder 
Roy  V.  Kishen  Chtrnder^  4  W.  R.,  Act  X,  16.  A  man  who  is  the  admitted 
proprietor  of  a  mehal  is  not  bound  to  show  that  he  is  in  actual  receipt  of  the  ^ 
rents  at  the  time  when  he  applies  to  measure  the  land.  The  words  'Mn  receipt 
of  rent"  in  section  25  Act  VIII  of  1869  (B.  0.)  have  no  reference  to  the 
first  part  of  the  section,  i.e.,  to  the  words ''  proprietors  of  tenures  and  estates," 
but  to  the  words  ''other  persons"  or  other  than  those  who  are  admittedly 
proprietors  of  the  mehal  or  tenure  within  which  lands  to  be  measured  are 
situated.  The  conjunction  "  or"  is  disjunctive,  and  not  copulative— i?an««  Kristo- 
moni  V.  Ram  NidU '  Sircar,  9  W.  R.,  881.  The  words  "  every  proprietor  or 
other  person  in  receipt  of  the  rents,"  show  that  the  proprietor  who  claims 
to  measure  must  be  a  proprietor  in  possession,  and  not  a  proprietor  out  of 
possession,  although  he  may  be  able  to  prove  his  title — Kalee  Das  Nundee  v. 
Bamgati  Dutt  Sein,  6  W.  R.,  (Act  X),  10  ;  per  Peacock,  C.J.  This  section 
contemplates  possession  by  the  receipt  of  rents  for  those  lands  of  which  measure- 
ment is  required — Pureejan  Khatun  v.  Bykunta  Chunder  Chuckerbutty,  7  W.  R., 
96.  Where  a  person's  right  to  measure  is  disputed  by  an  intervener,  the 
only  question  for  the  Court  to  try  is  which  of  the  two  persons  is  in  receipt  of 
reuih^Smith  v.  Baboo  Nundunlal,  6  W.  R.,  (Act  X),  18;  7  W.  R.,  188; 
^Haradhun  Dutt  v.  Hazee  Mahomed,  6  W.  R.,  (Act  X),  14.  "  It  seems  clear," 
obs^res  Norman,  J.,  "  that  the  expression  in  receipt  of  rente  in  section  25  of 
Act  YIII  of  1869  (B.  C.)  overrides  both  the  prior  members  of  the  sentence, 
and  extends  not  only  to  '  other  persons,'  but  also  to  proprietors  of  the  estate 
or  fe»ttr«"— TFwe  V.  Ram  Chunder  Bysak^l  W.  R.,  415.  A  plaintiff  who  claims 
to  measure  is  bound  to  show  that  he  is  a  proprietor  in  possession  in  some 
way  or  other.  It  is  not  enough  for  him  to  be  able  to  prove  his  title — Doorga 
Ohunder  Das  v.  Mahomed  Abbas  Bhunyan,  14  W.  R.,  121, ^er  Glover,  J.,  contra 
per  Mitter,  J.  The  Judges  having  thus  differed  in  opinion,  in  an  appeal  under 
the  Letters  Patent  of  the  High  Court,  the  judgment  ^f  Olover,  J.,  was  upheld, 
l^orman,  C.  J.,  observed  :  "  I  do  not  for  a  moment  suggest  that  it  is  necessary 
for  a  proprietor  in  the  receipt  of  rents  to  be  receiving  rents  every  day  in  the  year. 
If  he  once  commences  to  receive  rents  and  thenceforth  continues  to  receive 
tliem  at  the  time  when  the  rents  are  ordinarily  payable,  he  is  undoubtedly  the 
actual  proprietor  in  receipt  of  the  rents,  although  it  may  have  been  some  months 
since  any  rents  were  in  fact  paid  to  him.  •  •  •  This  section  is  intended  to 
provide  for  cases  when  a  proprietor  or  other  person  in  possession  of  an  estate, 
is  opposed  in  making  measurement  by  the  occupants  of  the  land ;  and  not  for 
cases  where  the  title  of  the  person  claiming  the  right  to  measure  is  a  matter  in 
question.  We  should  be  very  careful  to  prevent  persons  fif»m  taking  an  undue  ad- 
vantage of  the  provisions  of  this  section,  by  using  it  as  a  means  of  trying  questions 
of  title  without  paying  the  proper  stamp  duty,  or  of,  getting  a  sort  of  colorable 
possession  by  harassing  or  intimidating  the  raiyats"— Poor^a  Churun  Das  v.  Maho- 
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med'  MA^  J^oi/an,  14  W.  R.,  'SOd.  Erery  zeoaindiir  bag  a  tight  to  vaemme  aH 
thd  lands  of  his  semindary  whenever  he  pleases,  unless  restrained  from  doing  so  by 
any  express  agreement — Khajek  Ahdool  Gunny  y.  Rajah  Suttya  Churun  Ghotai,  2 
W.  R.,  (Act  X),  86  ;  Coma  Chum  Biawas  r.  Sihnath  Boffchi,  8  W.  R.,  14.  Any 
person  who  is  a  proprietor  of  an  estate  has  the  indisputable  right  of  measurement, 
unless  restrained  by  any  express  agreement.  The  mere  existence  of  under-teoures  of 
any  description  does  not  take  away  his  right  of  measurement.  For  instance,  a 
zemindar,  by  granting  patniy  is  not  restrained  from  making  a  general  survey  and 
measurement  of  the  lands  comprised  in  his  estate.  So  again  a  patnidar  by  creating  a 
durpatni  does  not  lose  the  right  conferred  upon  him  by  this  section — Bakoo  Bun 
Bahadur  Singh  r,  Malloo  Ram  Tewari^  8  W.  R.,  149  ;  Dwarkanath  Chuckerhutiy  t. 
Bhowanee  Kishore  Chuckerhutiy,  8  W.  R.,  11 ;  Tweedie  y.  Biimnarain  DasSy  9  W.  R., 
151 ;  a  proi»rietor  of  a  mehal  is  not  barred  from  measurement  by  the  fact  of  its  being 
leas^  to  a  third  party— -Ram  Kristomoni  Debt  v.  Ram  Nidki  Sircar^  9  W.  R.,  881. 
The  abandonment  to  a  grantee  of  all  rights  of  ooeasurement  as  against  the  raiyats 
with  a  yiew  to  resumption  of  lands  within  the  taluk,  does  not  apply  to  a  measure- 
ment of  the  taluk  itsdif  as  against  the  grantee,  and  does  not  amount  to  a  restraint 
of  the  right  of  measurement  within  the  meaning  of  this  section — Kehul  Kishen  Das8 
V.  Jamihu,  6  W.  R.,  (Act  X),  47.  The  right  to  measure  can  be  exercised  by  any 
lessee  or  under-tenant  who  is  in  receipt  of  the  rents  of  the  estate — Watson  and  Co, 
V.  Bhoonya  Koonwar  Narain  Singh,  Sp.  W.  R.,  (Act  X),  185  :  2  Board's  Rep.,  151. 
If  an  estate  be  let  to  a  number  of  tenure-holders,  that  circumstance  was  held  upon 
a  construction  of  the  words  *^  ^ititled  to  receive  the  rents''  not  to  be  a  bar  to  the 
exercise  of  the  right — Brojendro  Coomar  Roy  Chowdry  y.  Denobundhu  Acharjee^  9 
C.  L.  R.,  444. 

Can  a  co-sharer  measure  ? — A  co-sharer  in  an  undivided  estate  or  tenure  is  not 
entitled  to  apply  for  measurement,  for  if  each  shareholder  should  have  separate  measure- 
ments it  would  be  productive  of  great  annoyance  and  harassment  to  the  tenants  in 
the  estate — Mahomed  Bahadur  Majumdar  y.  Rajah  Rajkishen  Singh,  15  W.  R., 
522  ;  Molook  Chand  Mundul  v.  Modu  Sudan  Bachaspatty,  16  W.  R.,  126  ;  Soorendra 
Mohan  Roy  y.  Bhuggobut  Chunder  Gungopadhya,  18  W.  R.,  882  ;  Santiram  Panja 
y.  Bykunt  Panja,  19  W.  R.,  280  ;  Peary  Mohan  ^Mookerji  v.  Raj  Kishen  Mookerji, 
20  W.  R.,  885  ;  Ishan  Chunder  Roy  and  others  v.  Basaruddin,  5  C.  L.  R.,  132. 
TV  here,  therefore,  there  are  joint  proprietors,  the  notice  of  an  intended  measurement 
of  the  lands  must  be  a  notice  of  all  the  joint  proprietors.  It  is  not  sufficient  that 
one  co-sharer  should  give  notice  and  make  his  co-sharer  parties  to  the  suit — Ishan 
Chunder  Roy  and  others  v.  Basaruddin,  5  C.  L.  R.,  182.  But  in  Ahdool  Hosein 
y.  Lai  Chand  Mahaton,  13  C.  L.  R.,  818,  it  was  held  that  a  single  co-sharer  is  compe- 
tent to  apply  for  measurement  under  section  88  of  Act  VIII  of  1869  B.C.,  if  he 
makes  his  co-sharers  parties  to  the  proceeding. 

Lands  comprised  in  estate  or  tenure  other  than  land  exempt  from  the  payment  of 
revenue — This  section  gives  a  zegiindar  no  power  to  measure  lakheraj  land.  The 
zemindars*  right  of  measurement  merely  extends  to  the  rent-paying  land  comprised 
within  the  estate — Prosunno  Moyi  Debia  v.  Chundemath  Chowdry,  10  W.  R.,  861  ; 
Gholam  Khejur  y.  Erskine,  11  W.  R.,  445  ;  Ranglal  Saha  y.  Sialidhur,  8  B.  L.  R. 
App.,  27  i  11  W.  R.,  298. 

Sub-section  (2)  : — ^No  re-measurement  is  allowed  within  10  years  of  the  previous 
measurement,  but  if  a  proprietor  has  measured  once,  and  his  estate  has  been  sold  at 
auction  in  etxecution  or  tevenue-sale  during  the  next  10  years,  the  purchaser  can  re- 
measure  his  estate  within  that  period  two  years  after  his  entry  under  the  purchase. 
The  word  ^entry'  implies  poss^ion.  An  auction-purchaser  therefore  without  posses  - 
sion  cannot  claim  a  measurement. 
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?/       XOI.  (1)  Where  a  landlord  desires  to  measure  any  Imd  which 

he  is  entitled  to  measure  under  tne  last  fore- 

orf^'^n^t  SllL*d    going    section,  the  Civil  Court  may,  on  the 

»nd    pdnt  out  bonn-    application    of  the    landlord,    make   an  order 

^  requiring  the  tenant  to  attend  and  point  out  the 

boundaries  of  the  land. 

(2)  If  the  tenant  refuses  or  n^lects  to  comply  with  the  order, 
a  map  or  other  record  of  the  boundaries  and  measurements  of 
the  land,  prepared  under  the  direction  of  the  landlord  at  the  time 
when  the  tenant  was  directed  to  attend,  shall  be  presumed  to  be 
correct  until  the  contrary  is  shown. 

Section  87,  Act  VIII  of  1869  B.C.,  and  section  9  of  Act  VI  of  1862  B.C., 
ran  as  follows :  "  If  any  person  intending  to  measore  any  land  which  he  has 
a  right  to  measore,  is  opposed  in  making  sach  measurement  by  the  occnpant 
of  the  land,  or  if  any  under-tenant  or  raiyat,  having  received  notice  of  the  intend 
ed  measurement  of  land  held  or  cultivated  by  him,  which  is  liable  to  such  mea 
surement,  refuses  to  attend  and  point  out  such  land,  the  person  claiming  the 
right  to  measure  such  land  may  apply  to  establish  his  right.to  measure  such,  in  the 
Court  which  would  have  jurisdiction  in  case  such  suit  had  been  brought  for  the 
recovery  of  such  land  to  the  Collector-i.(wc<«on  9,  Act  VI  of  1862  B.C.)  and 
such  Court  shall  hear  and  determine  the  right  to  make  such  measurement,  and 
if  the  case  shall  so  require,  shall  make  an  order  enjoining  or  excusing  the  attend- 
ance of  any  0uch  under-tenant  or  raiyat.  If  any  under-tenant  or  raiyat,  after 
the  issue  of  an  order  enjoining  his  attendance,  neglects  to  attend  and  point  out 
the  land,  it  shall  not  be  competent  to  him  to  contest  the  correctness  of  the 
measurement  made,  or  any  of  the  proceedings  held,  in  his  absence.*' 

Civil  Qourt  ha^  not  been  defined  in  this  Act.    We  must  therefore  read  this 

-.    ...    .  section  with  sections   15  and  16  of    the  Civil  Procedure 

jwmatetMn.  ^^^^  ^  ^^y  ^  sections   19  and  20  of  the  Bengal  CivU 

Courts' Act  (Act  No.  VI  of  1871).  See,  however,  section  144  j^o^t.  The  jurisdiction 

in   section  37  of  Act  VIII  of  1869  B.C.,  meant  local,  as  pecuniary  jurisdiction — 

Pearee  Mohun  Mooherji  v.  Baj  Eristo  Mooherji^  20^^.  R.,  885. 

Application. — ^Applications  for  assistance  to  measure    under    this    and    the 

^.        .  following  section,  and  petitions  of  ajppeal  in    such    cases, 

^  ^^*  may  bear  the  stamp  required  for^  miscellaneous  petitions  to 

the  Court,  for  the  value  of  the  right  to  measure  cannot  be  estimated  by  any 

mode  of  calculation— iSww^A  v.  Baht  Nundun  Lalj  6  W.  R.,  Act  X.,  18.    But  where 

s  zemindar  values  his    right  to  measure  at  a  certain  amount,  'the  petition  of 

appeal  must  be  written  on  a  regular  stamp  according  to  such  valuation,  and  not 

upon  a  stamp    used  for  miscellaneous    petitions — Oomachum  Biswas  v,  Shibnath 

Bagchiy  8  W.  R.,  14.    An  appeal  from  an  order  of  a  lower  Appellate  Court  on 

an  application  under  this  section  may  be  admitted  on  a  six-anna  stamp — Furiag 

Bhagat  v.  DonzelUy  14  W.  R.,  21.    A  single  suit  to  measure  lands  may  be  brought 

nfk  fm        f  *\m     '4     under  this  section    against    several    defendants,    although 

i'hsframe<^tHesu%t.    ^^^^    ^^^^    ^^^    ^^^^  ^  different— i5Ao«iie«  Bhusan 

Sanerji  v.  Nubo  Kumar  Chatterji,  8  W.  R.,  94  ;  so  also,  where  raiyats  combined 
to  withhold  from  the  landlord  information  requisite  ,to  enable  him  to  collect  his 
doe  rents,  one  suit  may  be  brought  against  a  number  of  them,  under  the  next 
following  section,  for  measurement  and  ascertainment  by  the  Collector   of   the 

Digitized  by  VjiVJVi^PlV. 


306  THE  BENT  LAW  OF  BENGAL.  [SEC.  XCU. 

details  of  the  tenures  o!  eacH  raijat — Solano  y.  Soohrun  Boy,  6   W.  B,,  Act  X, 

.  jL*    ^'    The  Court  must  be  careful  to    satisfy    itself    before 

to^%^fidlT  granting  its    aid  under    this  section  that  the  zemindar's 

motive  is  bond  fide,  and  is  not  to  oppress  the   raiyats — 

Dwarhanath  Chuckerbutty  y.   Bhawanee  Kishore   Chucherhutty,  8   W,  B.,   11.     A 

vjr  *  *  4%      i    **     raiyat  T^ho  refuses  to    attend  and  point  out   his  land,  is 

n^it^inq!  declared  to  be  incompetent    of  afterwards    contesting   the 

correctness  of  the  measurement,  or  any  of  the  proceedings 

held    in    his    absence:    but  he    would    not  be  bound  by  such  measurement,  unless 

notice  had  been  duly  seryed  upon  him  under  this  section — Jadubchunder   Haldar 

y.  Etwari  Lmhkur,  Marsh.,  498  ;  1  Board's  Bep.,  148. 

9Z     XOn*   (1)   Every  measurement  of  land  made  by  order  of   a 
standard  of  measure-    CivU  Court,  or  of   a  Revenue-officer,   in  any 
n^ent.  guit    Qj.    proceeding  between    a  landlord  and 

tenant,  shall  be  made  by  the  acre,  unless  the  Court  or  Revenue- 
officer  directs  that  it  be  made  by  any  other  specified  standard, 

(2)  If  the  rights  of  the  parties  are  regulated  by  any  local 
measure  other  than  the  acre,  the  acre  shall  be  converted  into  the 
local  measure  for  the.  purposes  of  the  suit  or  proceeding. 

(3^  The  Local  Government  may,  after  local  enquiry,  make 
rules  dqjdaring  for  any  local  area  the  standard  or  standards  of 
measurem^t  I  locally  in  use  in  that  area,  and  every  declaration 
60  made  sHalU^  presumed  to  be  correct  until  the  contrary  is 
shown.  "v      • 

Section  41  of  Act  Ttlt..of  1869  B.C.,  and  section  11  of  ActVI  of  1862 
B.C.,  had  :  ''  AU  measdroments  made  nnder  this  Act  shall  he  made  according  to 
the  standard  pole  of  meas^ment  ef  the  pergonnah  in  which  the  land  is  situated.** 

'<  We  hare  in  section  92  substituted  the  acre  for  the  standard  bigha  as  the 
official  standard  of  measorement,  and  hare  empowenKl  a  Court  or  Rerenue-offioer  to 
direct,  where  such  a  course  maj  seem  more  convenient,  that  a  measurement  shall  be 
made  by  any  other  specified  standard." — (Select  Committee  on  B.  T.  Bill  No.  IIL) 

Formerly  there  had  been  conflicting  decisions  as  to  the  power  of  the  Collector  to 
decide,  in  cases  of  dispute,  what  wHis  the  standard  pole  of  the  measurement  of  the 
pergunnah  ;  but  it  is  now  decided  by  a  majority  of  the  Full  Bench  (Couch,  C.  J.,  Bay- 
ley  and  L.  S.  Jackson,  J.  J.,  dissenting)  that  where  there  is  a  dispute  solely  on  the 
ground  that  the  pole  with  which  the  measurement  is  attempted  to  be  made,  is  not 
the  standard  po^  of  the  measurement  of  the  pergunnah,  and  the  parties  are  at 
issue  as  to  what  is  the  lengfli  of  the  standard  pole,  the  Collector  has  juris- 
diction to  enquire  into  and  decide  as  to  what  is  the  true  length  of  the  standard 
pole — Srimati  Manmohini  Chowdrain  y.  Prem  Chand  Boy,  6  B.  L.  R.,  1 ;  14 
W.  R.,  F.  B.,  5.  Under  the  present  section,  the  same  question  will  arise  in  the 
conversion  of  the  acre  to  the  local  measure  under  sub-section  (2).  In  determining 
the  question  of  the  length  of  the  standard  pole,  due  credit  must  be  attached  to  the 
Canoongoe  papers  which  have  always  been  recognised  to  be  of  great  weight  inlquestions 
connected  with  pergunnafi  rates,  standards  of  measurements  and  similar  statistics  ; 
and  it  is  no  ground  for  rejecting  these  papers,  that  the  local  hat  does  not  correspond 
with  the  English  cubit  of  18  inches  :  for  the  hat  varies  in  length  in  different 
pergunnahs— iViund  Dundpat  v.  Tara  Ohand  Prithihari,  2  W.  R.,  (Act  X),  18. 
It  sometimes  ind^d  happens  that  there  are  two  different  standards  of  measurement 
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ill  the  same  peigannah ;  and  when  this  is  the  cose,  the  standard  which  ift  current 
in  a  particdar  locality  or  tuppa  mnst  be  followed — Bhagabati  Churun  Bhuttacharya 
V.  Tameeruddin  Moonshi,  1  W.  R.,  225  ;  Sarbanund  Pandey  v.  Buchia  Pande^ 
4  W,  R.,  (Act  X),  ^2. 

Managers. 

**  Sections  142  to  148,  relating  to  the  appointment  of  a  manager  on  behalf  of  co- 
owners  of  an  estate  or  tennre,  are  taken,  with  slight  alterations  in  the  drafting,  from 
the  Bill  framed  hj  the  Rent  Law  Commission.  Their  history  and  the  natnre  of 
the  provisions  they  contain  will  be  best  seen  by  an  extract  from  the  Commission's 
report.  After  describing  at  some  length  (paragraph  134)  the  complications,  litiga- 
tion and  even  riots  which  arise  when  co-owners  of  an  estate  or  tenure  (or,  as  they 
are  sometimes  termed,  co.parceners)  qnarrel  among  themselves,  and  the  grievous  •\. 
harassment,  to  which  the  tenants  are  exposed,  in  such  cases,  the  report  proceeds 
as  follows : — 

*  135.  The  necessity  of  a  remedy  for  this  state  of  things  was  felt  at  an  early 
period  of  British  administration,  and  in  1812  it  was  enacted  that,  inasmuch  as 
inconvenience  to  the  public  and  injury  to  private  rights  had  been  experienced  in 
certain  cases  from  disputes  subsisting  among  the  proprietors  of  joint  undivided 
estates,  whenever  sufficient  cause  shall  be  shown  by  the  Revenue-authorities,  or  by 
any  of  the  individuals  holding  an  interest  in  such  estates,  for  the  interposition  of 
the  Courts  of  Judicature,  it  shall  be  competent  to  the  Zilla  fudges  to  appoint  a  person 
duly  qualified  and  under  proper  security  to  manage  the  estate  ;  that  is,  to  collect 
the  rents  and  discharge  the  public  revenue,  and  provide  for  the  cultivation  and  future 
improvement  of  the  estate  (Regulation  Y  of  1812,  section  26).  The  Judge  was  also 
competent,  upon  the  representation  of  the  Revenue-authorities,  or  of  any  such  person 
as  aforesaid,  to  remove  any  manager  so  appointed  (ib.,  section  27).  A  subsequent 
Regulation  (V  of  1827)  enacted  that,  when  the  Zilla  Court  thought  it  just  and  proper 
under  the  provision  of  that  Regulation  to  provide  for  the  administration  or  manage- 
ment of  landed  property,  it  should  issue  a  precept  to  the  Collector,  directing  lum  to 
hold  the  estate  in  attachment  and  appoint  a  person  for  the  due  care  and  management 
thereof,  under  good  and  adequate  security  for  the  faithful  discharge  of  the  trust  in  a 
sum  proportionate  to  the  extent  thereof.  The  reference  in  Regulation  Y  of  1827  to 
Regulation  Y  of  1812  was  repealed  by'^Act  XYI  of  1874,  so  that  it  is  not  now 
competent  to  a  District  Judge  to  send  a  precept  to  the  Collector  directing  him  to 
provide  for  the  management  of  an  estate  belonging  to  a  joint  undivided  family.  The 
fragment  of  Regulation  Y  of  1812  which  is  stUl  in  force  is  incomplete,  and  in  conse- 
quence almost  inoperative. 

*  186.  Such  being  the  present  state  of  the  law,  a  majority  of  us  have  thought 
that  this  fragment  will  be  repealed  and  a  complete  set  of  effective  provisions  substituted 
therefor,  we  have  accordingly  enacted  that,  when  co-parceners,  who  jointly  owti 
an  estate,  tenure  or  under-tenure,  disag^  as  to  ^  joint  management  thereof, 
and  in  consequence  there  has  ensued,  or  is  likely  to  ensue,  (a)  inconvenience  to 
<^  public,  (b)  injury  to  private  rights,  the  District  Judge  may,  upon  the  applica- 
tion in  case  (a)  of  the  Collector,  and  in  case  (b)  of  any  one  having  an  interest 
in  such  estate,  tenure  or  under-tenure,  direct  a  notice  to  be  served  upon  the  co-par- 
ceners, calling  upon  them  to  show  cause  why  they  should  not  appoint  a  common 
manager.  If  the  co-parceDcrs  do  not,  within  a  month,  show  cause  why  they 
should  not  appoint  a  conmion  manager,  the  District  Judg^  may  direct  them  to 
do  so.  If  they  fail  to  obey  that  direction,  the  District  Judge  may  either  appoint 
ar manager,  or  direct  that  the  estate,  tenure  or  under-tenure  be  managed  by  -  the 
Court  of  Wards,  if  it  is  wQling  to  undertake  the  charge.  We  have  thought 
it*  advisable  to  give  the  co-parceners  an  opportunity  of  appointing  a  manager  of 
their  own  selecting,  before  the  District  Judge  proceeds  virtually  to  depose  them. 
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When  t&e  Ooort  of  Wards  undertakes  tlie  oharge,  it  will  gorem  it«^  hj  tlie 
proTisions  of  The  Court  of  Wards  Act,  IX  (B.C.)  of  1879.  It  is  discretionaiy 
with  the  C6art  of  Wards  to  undertake  the  charge  or  not.  A  majority  of  us  haye 
thought  it  advisable  to  render  this  system  of  management  possible,  as  there  may 
be  cases  in  which  no  other  management  will  be  available.  Mr.  O'Einealy  doubts 
if  it  is  advisable  to  extend  the  exceptional  jurisdiction  of  the  Court  of  Wards 
and  empower  it  to  manage  the  estates  of  persons  who  happen  to  disagree  amongst 
themselves.  When  the  District  Judge  appoints  a  manager,  he  is  empowered 
to  settle  his  remuneration,  and  the  manner  of  it,  whether,  that  is  to  say,  by  a 
fixed  salary  or  a  percentage  of  the  cdlections.  He  is  also  empowered  to  require 
reasonable  security  for  the  proper  discharge  of  the  duties  of  the  ofifioe.  The  manager 
is  authorized  to  exercise  the  same  powers  as  the  co-parceners  jointly  might,  but 
for  his  appointment,  have  exercised.  He  is  required  to  ke^  regular  accounts 
and  to  allow  the  co-parceners  to  inspect  and  take  copies  of  them.  He  may  be 
removed  upon  the  application  of  the  Collector,  or  of  any  person  interested  in  the 
estate,  tenure  or  under-tenure.  The  District  Judge  may  at  any  time  direct  that 
the  management  be  restored  to  the  oo-parceners,  if  he  is  satisfied  that  they  will 
conduct  it  without  inconvenience  to  the  public  or  injury  to  private  rights.'*  {S^ed 
Commutes  on  B.  T.  Bill,  No.  I.) 

^^     XOm.    When  any  dispute  exists  between  co-owners  of  an 

Power  to  cau  upon    ©State  OF  tenure  as  to  the  management  thereof, 

coK)wner8  to  show  cause    and  in  consequence  there  has  ensued,  oris  likdy 

why  they  should  not  ap-      .     p^anP 
point  a  common  mana-      ^"  cuouc, 

ger.  (a)  inconvenience  to  the  public,  or 

(&)  injurjr  to  private  rights, 

the  District  J  udge  may,  oh  the  application  in  case  (a)  of  the 
Collector,  and  in  case  (6)  of  any  one  having  an  interest  in  the 
estate  or  tenure,  direct  a  notice  to  be  served  on  all  the  co-owners, 
calling  on  them  to  show  cause  why  they  should  not  appoint  a 
common  manager : 

Provided  that  a  co-ownet  of  an  estate  or  tenure  shall  not  be 
entitled  to  apply  under  this  section  unless  he  is  actually  in 
possession  of  the  interest  he  claims,  and,  if  he  is  a  co-owner  of 
an  estate,  unless  his  name  and  the  extent  of  his  interest  arc 
roistered  under  the  Land  Registration  Act,  1876, 

This  section  has  heen  borrowed  from  Regulation  Y  of  1812.  Section  26 
of  that  Begalation  provided  : — 

'^<  In  any  ease  in  which  it  is  shown  to  the  satidf action  of  a  District  Judge 
that  inconvenience  to  the  public  or  injury  to  private  rights  has  ensued,  or  is  likely 
to  ensue  from  disputes  subsisting  among  the  proprietors  of  a  joint  undivided 
estate,  it  shall  be  competent  to  such  Judge,  upon  the  application  of  the  Reventte 
authorities  or  of  any  individual  having  an  interest  in  such  estate,  to  appoint » 
person  duly  <)^ualified  and  under  proper  security  to  maiiage  the  estilte,  that  il,  to 
collect  its  rents,  and  discharge  the  public  revenue  and  provide  for  the  culdvation 
and  future  improvement  «f  the  estate. ' 

And  section  29  laid  down  :^- 

'<It  shall  also  be  competent  to  such  Judge  to  remove  such  manager,  if  Ae 
Bevcfnue  authorities  or  any  individual  having  an  interest  in  the  estate  be  at  any 
ubsequent  time  .dissatisfied  with  his  conduct  and  representing  the  circomstanoes 
of  his  case,  move  such  Judge  for  his  removal." 
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^-^       XOIV;  If  the  (Jo-owners  fail  to  sbow  cause  as  aforesaid  Vithin 

Power  to  order  them    ^^^  month  after  service  of  a  notice  under  the 

to  appdnt  ft  manager    last  foregoing  section,  the  District  Judge  may 

ii  cauaei-notshown.       ^^^^  ^^  ^^^^^  directing  them  to    appoint    a 

common  manager,  and  a  copy  of  the  order  shall  be  served  on 
any  co-owner  who  did  not  appear  before  it  was  made. 

^-^      XGV.  If  the  co-owners  do  not,  within  such  period,  not  being 

Power  to  appoint  ma*  ^^^^  *^*^  ^^^  month  after  the  making  of  an 
nager  if  order  is  not  order  Under  the  last  foregoing  section,  as  th^ 
^^y^'  District  Judge  may  fix  in  this  behalf,  or,  where 

the  order  has  been  served  as  directed  by  that  section,  within  a  like 
period  after  such  service^  appoint  a  common  manager  and  report 
the  appointment  for  the  information  of  the  District  Judge^  the 
District  Judge  may,  unless  it  is  shown  to  his  satis&ction  that 
there  is  a  prospect  of  a  satis&ctory  arrangement  being  made  within 
a  reasonable  time, — 

(a)  direct  that  the  estate  or  tenure  be  m^xaged  by  the  Court 
of  Wards  in  any  case  in  which  the  Court  of  Wards  con- 
sents to  undertake  the  management' thereof ;  or 

(i)  in  any  case  appoint  a  manager. 

ZGVL  The  Local  Grovemnrent  may  nominate  a  person  for  any 
,   ^     local  area  to  mana^  all  estates  and  tenures  within 

Power   to    nominate      ,,     .    ,       i  /°      i.-  i.  -x  t.  j. 

perw)ntoactinaiica8e«  that  local  area  for  which  it  may  be  necessary  to 
under  eianse  (>)  of  last    appoint  a  manas'er  under  clause  (b)  of  the'  last 

section.  j,^^      .  /To  j         i  ^  i 

foregomg  section  ;  and,  when  any  person  has 
been  so  nominated,  no  other  person  shall  be  appointed  manager 
under  that  clause  by  the  District  Judge,  unless  in  the  case  of  any 
estate  the  Judge  thinks  fit  to  appoint  one  of  the  co-owners  them- 
selves as  manager. 

^  ^         XGVn.  In  any  cjise  in  which  the  Coiirt  of  Wards  undertakes 

under  section  95  the  managetoent  of  an  estate  or 
Act,  1879,  app?ieabie  to  tenure,  SO  much  of  the  provisions  of  the  Court 
mi^agementbycoiirtof  of  Wards  Act,  1879,  88  relates  to  1;he  manage- 
ment of  immoveable  property  shall   apply  to 


the  managements 


Vide  the  Appendix. 


XOVlii.  (1)  A  manager  appointed  under  section  95  may,  if  the 
ProviBiona  appUcabie    District  Judge  thinks  fit,  be  remunerated  by  a 
to  manager.  fixed  Salary  or  percentage  of  the  money  collect- 

ed by  him  as  manager,  or  partly  in  one  way  and  partly  in  the 
oth^,  as  the  District  Judge  fi:om  time  to  time  directs. , 
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(2)  He  shall  give  such  security  for  the  propeir  discharge  of 
his  duties  as  the  District  Judge  directs. 

(3)  He  shall,  subject  to  the  control  of  the  District  Judge^ 
have,  for  the  purposes  of  management,  the  same  powers  as  the  co- 
owners  jointly  might  but  for  his  appointment  have  exercised^  and 
the  co-owners  shall  not  exercise  any  such  power. 

(4)  He  shall  deal  with  and  distribute  the  profits  in  accordance^ 
with  the  orders  of  the  District  Judge.  ^ 

(5)  He  shall  keep  regular  accounts,  and  allow  the  co-owners 
or  any  of  them  to  inspect  and  take  copies  of  those  accounts. 

(6)  He  shall  pass  his  accounts  at  such  period  and  in  such 
form  as  the  District  Judge  may  direct. 

(7)  He  may  make  any  application  which  the  proprietors  could 
make  under  section  103.  *•' 

(8)  He  shall  be  removable  by  the  order  of  the  District  Judge, 
and  not  otherwise. 

^f  XOIZ.  When  an  estate  or  tenure  has'  been  placed  under  the 
Power  to  restore  man^  management  of  the  Court  of  Wards,  or  a 
agement  to  co^wnera.  manager  has  been  appointed  for  the  same  under 
section  95,  the  District  Judge  may  at  any  time  direct  that  the 
management  of  it  be  restored  to  the  co-owners,  if  he  is  satisfied 
that  the  management  will  be  conducted  by  them  without  incon-  - 
venience  to  the  public  or  injury  to  private  rights. 

f  00    Q^    The  High  Court  may,  from  time   to  time,   make  rules 
„       ^      .      ,        defining  the    powers  and   duties  of  managers 

Power  to  make  rales.  j      fL     r  •  j^  ^ 

under  the  foregomg  sections. 
Vide  the  Appendix. 


CHAPTER     X. 
Recobd-of-rights  and  Settlement  op  Rents. 

In  Bill  No.  II  the  two  processes  known  as  the  record-of-rights  and  tiie 
settlement  of  rents  were  dealt  with  separately,  bnt  it  seemed  to  as  more  conFenieat 
^at  they  should  be  amalgamated,  and  we  ha^e  accordingly  given  to  the  Reyenue- 
officer  who  is  appointed  to  settle  disputes  daring  the  operation  of  recording  rights 
a  similar  power  to  settle  disputes  regarding  rents.  We  haye,  however,  provided  for 
two  distinct  kinds  of  settlement.  Under  the  ordinary  settlement  the  officer  will  only 
have  the  power  to  settle  rents  when  a  settlement  of  land  revenue  is  being  made  or  a 
question  between  the  landlord  and  tenant  arises,  and  such  rents  as  he  settles  wiU 
generally  be  fixed  for  a  term  of  years  ;  in  other  cases  his  recorded  entries  will  only 
have  a  presumptive  value ;  he  can,  moreover,  only  reduce  rents  on  the  grounds  under 
which  reduction  is  demandabte  in  the  Oivil  Courts.  Under  the  special  settlement, 
which  wiU  only  be  undertaken  with  the  previous  sanction  of  the  Qovemment  of  India, 
^,        ^.  *       - 
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and  wlii61i  is  meant  to  be  applied  only  in  circnmstanoes  in  which  the  operation  of  the 
ordinary  lawiis  likely  to  prore  indofficient,  the  Settlement-officer  will  ha^e  power  to  settle 
all  rents,  and  will,  moreover,  haye  power  to  redoce  rents  on  other  grounds  than  those 
ordinarily  applicable.  We  think  that  in  the  exceptional  cases  in  whidi  it  may  be 
necessary  to  have  reooorse  to  this  procedure  the  Ooyemment  should  hare  power  to 
go  to  the  root  of  the  matter,  and  to  put  its  settlement  on  a  thoroughly  staUe  footing. 
(Select  CommUUe  on  B.  T.  Bill  No.  III.) 

/^/      01.  (1)  The  Local  Grovemment  may,   in  any  case  with  the 
Powerio  order  survey    Fevious  Sanction  of  the  Governor-General  in 
and  preparation  of  re-    Gouncu,  and  may,  if  it  thinks  fit,  without  such 
cord-of-nghta.  sanction  in  any  of  the  cases  next  hereinafter 

mentioned,  make  an  order  directing  that  a  survey  be  made,  and  a 
record-of-rights  be  prepared,  in  respect  of  the  lands  in  a  local  area 
by  a  Eevenue-officer.  v  4- 

(2)  The  cases  in  which  an  order  may  be  made  under  this 
section  without  the  previous  sanction  of  the  Govemor-Greneral  in 
Coimcil  are  the  folloTfing  (namely): —  ^ 

(a)  where  the  landlord  or  a  large  proportion  of  the  landlords 
or  of  the  tenants  applies  for  such  an  order,  and  deposits, 
or  gives  security  for,  such  amount,  for  the  payment  of 
expenses,  as  the  Local  Government  directs  ; 

(6)  where  the  preparation  of  such  a  record  is  calculated  to 
settle  or  avert  a  serious  dispute  existing  or  likely  to 
arise  between  the  tenants  and  their  landlords  gene- 
rally; ^  ^  •'    '"^ 

(<;)  where  the  local  area  is  comprised  in  an  estate  or  tenure 
which  belongs  to  or  is  managed  by  the  Government 
or  the  Court  of  Wards  ;  and 

(d)  where  a  settlement  of  revenue  is  being  made  in  respect  of 
the  local  area. 

(3)  A  notification  in  the  official  Gazette  of  an  order  under 
this  section  shall  be  conclusive  evidence  that  {he  order  has  been 
duly  made. 

Beferring  to  the  proposition  of  the  Goremment  of  India  on  tItB  subject  of  this 
Chapter,  the  Secretary  of  State  obseryed  in  his  Despatch  : — 

<'  While  fully  admitting  the  advantages  which  would  attend  the  establishment 
of  Tillage  records  and  accounts,  the  formation  of  a  record-of-rights,  and  the  introduc- 
tion of  a  field  surrey,  I  cannot  avoid  the  apprehension  that  the  difficulties  of  carrying 
out  these  measures  in  those  parts  of  Bengu  in  which  village  accounts  and  aooountants, 
if  they  ever  existed,  have  long  ago  entirely  disappeared,  even  from  tradition  and 
remembrance,  may  prove  greater  than  you  anticipate.  •Tour  present  proposal, 
however,  merely  contemplates  an  experimental  commencement  of  the  work  in  the 
Patna  Division  of  the  Province  oi  Behar,  where  the  need  for  it  is,  you  think,  most 
pressing,  and  the  conditions  least  unfavourable ;    anS  to  this  I  will  make  no 

objection."  ,^.^79.     l^v^   ^^^   '^.  £^    Qs.4^^^ 
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la  Ibe  course  of  debate  whicli  arose  on  the  motion  of  the  Hon'Ue  Peaiy  Mohan 
Mookerjee  for  the  omission  of  this  Chapter  from  the  Bill,  Bis  Ho|ior  the  Ifieutenant- 
Oorernor  observed  ;— 

<<  Wii&  the  samstton  of  the  Secretary  of  State,  and  of  Ae  Ooyemment  of  India, 
the  ntmost  we  should  attempt  in  the  first  instance  wonld  be  one  single  district,  and 
we  shaQ  be  gaided  much  by  the  snocess  we  meet  with  in  that  district,  bef(ne  proceed* 
ing  farther."    (Debate  of  the  Council,) 

Sir  Steuart  Bayley  said:-r 

<<  Yon  hare  heard  jost  now  from  His  Honor  the  Lientenant-Ooyemor  that 
this  order  of  the  Secretary  of  State  is  still  in  fall  force,  and  that  at  present  he  has 
no  intention  of  going  beyond  it.  Certain  provisions  of  this  chapt^  are  of  coarse 
applicable  ererywhere.  A  landlord  in  Bengal  proper  may  apply  to  have  these 
settlement-operations  broaght  into  effect  in  regiqrd  to  his  estate  or  a  portion  of  hia 
estate ;  or  on  a  riot  taking  place  in  any  single  landlord's  estate,  the  Local  (JoTem- 
ment  may  apply  to  the  GoYemment  of  India  for  permission  to  pat  it  in  force  in  that 
estate.  Bat  with  regard  to  a  general  record-of-rights,  not  only  is  it  distinctly  onder- 
stood  that  the  Lieatenant-GoYemor  will  apply  it  only  in  some  one  selected  district  in 
Behar  and  abide  by  the  resalts  of  that  experiment,  bat  it  is  also  certain  that  as  the 
Secretary  of  State  has  not  sanctioned  anything  beyond  that,  nothing  beyond  it  will  be 
canied  oat  antil  the  Secretary  of  State  does  sanction  it.  The  resalt  I  am  anwilling  to 
prophesy,  bat  I  do  say  that,  as  in  the  nei^bouring  district  of  Benares,  the  operation 
hay  been  most  sacoessf ally  carried  oat  without  mach  friction  and  has  been  the  salvation 
of  the  tenant,  a  similar  operation  may  be  condacted  in  the  prorinoe  of  Behar,  which 
is  in  almost  all  respects  similar  to  the  districts  bordering  it  in  the  North- Western 
Provinces.  I  do  not  see  why  what  has  been  worked  so  saocessfally  in  the  North- 
Western  Provinces  shoald  be  inapplicable  to  Behar."     {Debate  of  the  Council,) 

His  Excellency  the  President  observed  that ,  he  bad  been  very  mach  strock 
by  the  almost  complete  unanimity  of  opinion  which  prevailed  in  the  Council  as  to 
the  utility  of  this  chapter.  At  the  same  time  he  was  perfectly  able  to  comprehend 
the  natural  anxiety  which  its  unreserved  application  over  very  extensive  areas  would 
occasion  both  to  the  raiyats  and  the  zemindars.  Regarding  the  question  in  the 
abstract,  it  was  perfectly  obvious  that  one  of  the  first  steps  towards  the  cessation 
of  litigation  and  ill-feeling  between  two  antagonistic  interests,  was  that  they  should 
each  know  exactly  what  belonged  to  them ;  therefore  no  one.  His  Excellency 
imagined,  not  even  the  Hon'ble  member  himself,  could  in  theory  be  opposed  to 
the  introduction  of  this  chapter.  At  the  same  time  His  Excellency  could  assure 
the  Hon'ble  member  that,  not  only  in  deference  to  the  suggestions  made  to  them 
by  the  Secretary  of  State^  but  also  from  their  own  appreciation  of  the  exigencies  of 
the  case,  the  GovemmentK>f  India  would  be  indisposed  to  consent  to  the  application 
of  tiie  sections  referred  to  otherwise  than  in  the  sense  and  spirit  recommended  by 
Lord  Kimbericsy.  By  applying  the  machinery  of  the  chapter  to  a  special  and 
limited  area  in  a  tentative  mefliod,  they  woidd  be  able  to  observe  how  the  clauses 
were  likely  to  work,  and  there  was  every  hope  that  by  that  cautious  method  of 
procedure  they  would  be  able  to  obviate  those  objections  to  which  the  Hon'Ue  member 
had  referred."     (Debate  of  the  Council.) 

The  Local  Government  cannot  take  action  under  this  section  independently, 
except  in  cases  provided  for  in  sub-section  (2),  jand  in  those  cases  again  it  can  take 
action  8ui  moto  only  i%  a  Government  estate  or  estate  under  the  management  of 
the  Court  of  Wards  [claose  {b)  and  (c),]  or  in  an  estate  not  permanently  setded 
(clause  d).  In  the  other  case  (clause  a)  the  Government  must  be  moved  either 
by  1^  body  of  tenants  or  by*  the  landlord  or  body  of  landlords.  Sob-section  (3) 
causes  a  difficulty.     Suppose  the  order  is  made  without  the  previous  sanction  of 
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ibe  GoyernoF-General,  or  sappose  the  conditions  of  olanses  (a)  to  (d)  do  not  exist, 
a  notification  in  the  official  Gazette  mends  the  whole  affaic,  and  is  a  conclusi?e  eri- 
dence  that  the  order  has  been  dul^  made. 

Daring  the  pendency  of  an  order  nnder  this  section  no  suit  or  application  will 
lie  in  the  Civil  Court  for  the  alteration  of  the  rent  or  the  determination  of  the 
status  of  any  tenant  in  the  area  to  which  the  order  applies.     Vide  section  111. 

/^-2       on.     Where  an  order  is  made  under  the    last    foregoing 

Particulars  to  be  re-    section,   the   particulars  to  be  recorded    shall 

be   specified  in  the  order,   and  may   include, 

either  without  or  in  addition  to  other  particulars,  some  or  all  of 

the  foUoMong,  namely : — 

(a)  the  name  of  each  tenant  ; 

(6)  the  class  to  which  he  belongs,  that  is  to  say,  whether 
he  is  a  tenure-holder,  raiyat  holding  at  fixed  rates, 
occupancy-raiyat,  non-occupancy-raiyat  or  under-raiyat, 
and,  if  he  is  a  tenure-holder,  whether  he  is  a  per- 
manent tenure-holder  or  not,  and  whether  his  rent  is 
liable  to  enhancement  during  the  .continuance  of  his 
tenure  ; 

(c)  the  situation,  quantity  and  boundaries  of  the  land  held 

by  him ; 

(d)  the  name  of  his  landlord  ; 

(e)  the  rent  payable  ; 

(/)  the  mode  in  which  that  rent  has  been  fixed,  whether  by 
contract,  by  order  of  a  Court,  or  otherwise  ; 

{g)  if  the  rent  is  a  gradually  increasing  rent,  the  time  q,t 
which,  and  the  steps  by  which,  it  increases  ; 

(A)  the  special  conditions  and  incidents,  if  any,  of  the 
tenancy. 

Without  or  in  addition  to  other  particulars, — Such  particulars  must  boeither  mate- 
rial for  the  purpose  of  or  must  partake  of  the  nature  of  the  particulars  specified  in  the 
section,  and  it  is  not  open  to  the  Government  to  order  an  enquiry  or  entry  of  any  parti- 
culars which  are  quite  beyond  the  scope  of  the  details  mentioned  in  section  102.  Again^ 
if  we  read  this  section  with  103,  it  is  clear  that  whatever  may  be  the  order  of  the  Go- 
Ternment,  the  Revenue-officer  deputed  can  ascertain  and  record  only  the  particulars 
specified  in  the  last  foregoing  section,  and  a  particular*  which  does  not  fall  within 
dauses  (a)  to  (A),  though  it  may  be  the  subject  of  the  Government  order,  is  not  a 
particular  specified  in  the  section.  The  words  *'  subject  to  and  in  accordance  with 
the  mles,  &c.,"  do  not  confer  upon  the  Government  any  power  to  extend  the  scope 
of  the  section. 

The  preamble  of  Begulation  YII  of  1822,  which  had  a  similar  object  in 
Tiew,  recited  :  '<  Whereas  a  moderate  assessment  being  equally  conducive  to  the 
true  interests  of  Government  and  to  the  well-being  of  its  suojects,  it  is  the  wish 
and  intention  of  Government  that  in  revising  the  existing  settlement  the  efforts 
of  the  revenue-officers  should  chiefly  be  directed  not  to  any  general  and  extensive 
enhancement  of  the  jumma,  but  to  the  objects  of  equalising  tlie  public  burthens,, 
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and  of^ascertcUning,  iettUngand  recording  the  rights,  inter eete,  privilegeB)  andjnvp9rtie9 
of  all  persona  and  classes  otoning,  occupying,  managing,  or  cultivating  the  Umdy  or 
gathering  or  disposing  of  its  produce,  or  collecting  or  appropriating  rent  or  revenue 
payable  on  acconnt  of  land,  or  the  produce  of  land  or  paying  or  receinng  any 
cesses,  contributions  or  perquisites  to  or  from  any  person  resident  in,  or  owning^ 
occupying  or  holding  parcel  of  any  village  or  mebal."  And  section  9  enacted  :  "  It 
shall  he  the  duty  of  Collectors  and  other  officers  exercising  the  powers  of  Collectors, 
•on  the  occasion  of  making  or  rerising  settletnents  of  the  land  retenue,  ta  unite 
with  the  adjustment  of  the  assessment  and  the  investigation  of  the  extend  and  produce 
of  the  lands,  the  object  of  ascertaining  and  recording  the  fullest  possible  inforn^atioa^ 
in  regard  to  landed  tenures,  f he  rights,  interests,  and  privileges  of  the  various  classes 
of  the  agricultural  community ;"  and  that  for  this  purpose  tiieir  proceedings 'sbould 
embrace,  the  formation  of  as  accurate  a  record  as  possible  of  all  local  usages  co^ 
nected  with  landed  tenures,  as  full  a^  practicable  a  specification  of  all  persons 
enjoying  the  possession  and  property  of  the  soil  or  vested  with  any  heritable  or  transfer^ 
able  interest  in  the  land  or  the  rents  of  it,  care  being  taken  to  distinguish  the  different 
modes  of  possession  and  property,  and  the  real  nature  and  esetent  of  the  interests  held, 
more  specially  where  several  persons  held  interests  in  the  same  subject-matter  of 
different  hinds  or  degrees.^*  Eegulation  YII  of  1822  was  repealed,  so  far  as  relates 
to  the  North- Western  Provinces,  by  Act  XIX  of  1873,  which  consolidated  the 
Bevenue  Law  relating  to  those  Provinces.  Section  62  and  the  following  sections  of 
this  Act  contain  the  existing  provisions  as  to  the  formation  of  the  Record  of  Eights, 
Vide  the  Appendix. 

/t>J    cm.     On  the  application  of  a  proprietor  or  tenure-holder, 
Power  for  Revenue.    ^^^  on  his  depositing  or  giving  security  for 
officer  to-recordparticu-    the  required  amount  for  expenses,   a  Revenue- 
p^prietor^^i*^*tenui^    ofBcer  may,   subject   to  and  in  accordance  with 
holder.  rulcs  made  in  this  behalf  by  the  Local  GoVeni' 

ment,  ascertain  and  record  the  particulars  specified  in.  the^  last 
foregoing  section  with  respect  to  the  estate  or  tenure  or  any  part 
thereof.    ^^  /yi^  (^.  f  ^   f^  CCH^IIr 

For  rules  vide  the  Appendix. 

This  section  does  not  apparently  mean  that  the  Bevenae-omcer  can  take 
action  under  it  at  the  instance  of  the  landlord  when  no  order  under  section  101 
exists — Vide  the  definition  of  the  word  Revenue-officer  (clause  17  of  aecti<Hi  ^y 
No  corresponding  provision  appears  for  the  initiation  of  proceedings  under  thu 
section  at  the  instance  «f  the  tenant.  But  clause  (a)  of  sub-section  (2)  of  ee»* 
tion  101  supplies  the  omission. 

Ascertainmand  record  the  ^rticulars. — It  is  known  in  the  North-Western  Ro- 
vinoes  as  wajib^ul-wx  or  riUage  record* 

/ol^    CIV.  (1)  When,  in  any  proceeding  under  this    chapter.  It 
does  not    appear    that    the  tenant  is   l^olding 

in*^^e°t^"  Mnte^'^'    ^^^  ^  cxcess  of  or  Icss   than,  that  for  which 
gorse    ngrcn  .      ^  j^^  jg  paying  Pent,   and  neither  the  landlofd 

not  the  tenant  applies  for  a  settlement  of  rent,  the  officer  ^ta& 
record  the  rent  payable  by  the  tenant,  and  the  land  in  respect  rf 
Mrhich  the  rent  is  payable.  .J 
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(2)  When  it  appears  tliat  a  tenant  is  holding  land  in  excess 
of,  or  less  than,  that  for  which  he  is  paying  rent,  or  either  the 
landlord  or  the  tenant  applies  for  a  settlement  of  rent,  or  in  any 
Case  under  section  101,  sub-section  (2),  clause  (c?),  the  officer  shall 
Settle  a  feir  and  equitable  rent  in  respect  of  the  land  held  by  the 
tenant,     ^h^  S-M-^^^^  ^4^//*^^^  -^i*#  JX^/t.  :^t/f/ ^^  j^^ 

(3)  In  settling  rents  under  this  section,  the  officer  shall 
f)resume,  until  the  contrary  is  proved,  that  the  existing  rent  is 
fair  and  equitable,  and  shall  have  regard  to  the  rules  laid  down  in 
ihls  Act  for  the  guidance  of  the  Civil  Court  in  increasing  or 
reducing  rents,  as  the  case  may  be. 

This  secfcion  practically  does  not  empower  the  Rerenue-officer  to  settle 
""  Kent  except  iu  cases  of  alteration  of  area.  But  if  either  the  landlord  or  tenant 
applies  for  settlement  of  rent,  he  can  settle  it  upon  other  grounds  too.  Such 
an  application  may  possibly  be  made  during  the  course  of  the  investigation  in- 
stituted by  the  officer  upon  other  grounds.  He  may  also  settle  rent  upon  any 
ground  whatever,  when  the  survey  is  made  under  clause  (d)  of  sub-section  (2) 
of  section  101.  But  in  settling  the  rents  in  all  cases,  he  is  to  be  guided  by  the 
rules  laid  down  in  the  Act  for  the  enhancement  of  rent  Suite  for  settlement 
qr  enhancement  of  rent  are  therefore  not  cognizable  by  a  Bevenue-officer  under 
thiB  special  provisions  of  Chapter  X. 

Rente  are  to  be  merely  ascertained  and  recorded  under  sub-section  (1),  but 
they  are  to  be  enhanced  or  reduced  under  sub-section  (2).  Vid^  note$  under  section 
^2  of  the  Act^  and  notes  under  the  enhancement  sections^  ante. 

/<^^   CV.  (1)  When  the   Revenue-offiEoer  has  completed  a  record 
FttbUcation  of  record     ^^^®  under  this  chapter,  he  shall  cause  a  draft 
thereof  to  be  locally  published  in  the  prescribed 
manner  and  for  the  prescri|B|ed^  period,  and  sh^'ll  receive  and  con- 
sider any  objection  which  may  be  tnade  to  any  entry  therein  during 
the  period  of  publication. 

(2)  After  the  expiration  of  this  period  the  Revenue-oflScer 
shall  finally  frame  the  record,  and  shall  cause  it  to  be  locally 
poUished  in  the  prescribed  manner,  and  the  publication  shall  be 
conclusive  evidence  that  the  record  has  been  duly  made  under  this 
chapter.  , 

^'  Locally  published"  ought  to  mean  not  only  published  in  the  local  Gazette^ 
hut  in  the  local  papers,  in  the  District  or  even  in  the  Sub-division  or  locality, 
Eor  the  meaning  of  the  word^"  prescribed,"  read  plaus^  (15)  of  section  8. 

"  This  period'*  in  sub-section  (2)  means  the  prescribed  period.  "  And  shdll 
cause'**  means  shall  finally  cause.  The  publication  in  sub-section  {%)  means  final 
publication.  Final-  publication  is  conclusiye  evidence  that  the  record  has  been 
duly  made,  but  the  section  does  not  say  that  it  is  conclusive  eyidenod  of  the  cor- 
rectness of  the  entry.  Of  course  read  with  section  106,  it  would  appear  that  the 
officer  shall  hare  to  determine  its  correctness  before  final  j  publication,  but  it  would 
be  straining  the  word  duly  to  mean  correctly. 
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fo(f    GVI.  If  at  any  time  before  the  final  publication  of  the  record 
Procednre  in  iiise  of    ^^cr  the  last  foregoing  section  a  dispute  arises 
dispute  as  to  entries  in    as  to  the  Correctness  of  any  entry  (not  being  im 
'^'^'  entry  of  a  rent  settled  under  this  chapter),  or 

as  to  the  propriety  of  any  omission,  which  the  Keyenue-officer 
proposes  to  make  or  has  made  therein  or  therefrom,  the  Revenue-r 
oflBicer  shall  he^  and  decide  the  dispute. 

Is  the  decision  of  the  Revenue-officer  final  in  the  sense  of  not  being  open 
to  a  regular  suit  in  the  Civil  Courts  ?  The  facts  that  two  appeals  have  be«i  pre- 
scribed from  his  decision  (section  108)  seems  to  show  that  his  decision  is  meant 
to  be  final,  because  if  a  regular  suit  would  lie  it  would  seem  that  a  Munsiff  could  in  » 
regular  suit  set  aside  the  decision  under  section  108  of  a  Special  Judge  or  even  of  the 
High  Court.  Such  a  contention  would  be  absurd,  and  possibly  the  ratio  clecidendi  of 
Nilmoni  Sing  Deo  v.  Earn  BundhuRoy  and  others^  I.  L.  R.,4  Cal,  757  and  7  Cal., 
888,  will  apply.  Section  111,  however,  while  precluding  the  Civil  Court  to  take  cogni- 
zance of  any  suit  for  the  alteration  of  the  rent  or  determination  of  the  status  of  any 
tenant  during  the  preparation  of  the  record,  implies  that  after  the  preparation  of  the 
record  such  a  suit  is  maintainable.  UnHlthQ  final  publication  of  the  record,  the  Civil 
Court  shall  not  entertain  a  suit  of  this  nature.  Then  it  follows  that  after  the 
final  publication  of  the  record,  the  Civil  Court  can  entertain  such  a  suit.  An 
undisputed  entry  is  odly  a  presumptive  evidence.  It  is  rebutable  by  a  suit  ; 
but  the  effect  of  an  entry  after  contest  is  not  provided  for.  Again,  section  100* 
read  vrith  section  105  clearly  shows  that  the  record  is  not  conclusive  evidence  of 
its  correctness  ;  for  if  it  wore  so,  the  undisputed  entry  would  not  have  been 
rebutable.  Beading  therefore  section  106  witn  sections  105  and  109  and 
111,  it  would  appear  that  a  regular  suit  impeaching  the  correctness  of  such  a 
record  will  lie.  It  has  however  been  held  that  the  Civil  Courts  are  not  competent 
tmder  A.ct  XIX  of  1878,  section  241,  to  try  suits  to  alter  or  amend  a 
record-of-rights,  or  to  give  directions  in  respect  of  the  same ;  but  they  are  not 
debarred  from  entertaining  and  determining  questions  of  right  merely  because 
such  questions  may  have  been  the  subject  of  entries  in  the  record-of-rights,  and 
because  such  determination  may  show  that  scvh  entries  are  wrong  and  need 
correction.  Consequently,  a  claim  in  the  Civil  Court  for  a  declaration  of  the  right  to 
make  certain  collections  of  rent  and  to  defray  therewith  certain  village  expenses, 
though  such  right  had  been  the  subject  of  entry  in  the  record-of-rights  adverse 
to  the  person  claiming  such  right,  was  held  to  be  maintainable->— I.  L.  R.,  1  All.,  619. 
See  21 W.  R.,  410  ;  22  W.  R.,  540. 

/^/  OVII.  In  all  proceedings  for  the  settlement  of  rents  under  this 
Procedure  to  be  iMiopt-  chapter,  and  in  all  proceedings  under  the  last 
of  by  Revenae-officera.  foregoing  section,  the  Revcnue-officer  shall,  sub- 
ject  to  rules  made  by  the  Local  Government  under  this  Act,  adopt 
the  procedure  laid  down  in  the  Code  of  Civil  Procedure  for  the  trial 
of  suits,  and  his  decision  in  every  such  proceeding  shall  have  the 
force  of  a  decree. 

For  roles  vide  the  Appendix. 

l^  8       CVni-     (1)  The  Local  Government  shall  appoint  one  or  more 
Appeals  from   deci-    pcrsous  to  be  a  Special  Judge  or  Special  Judges 
sionsofRevenue-officers.    for •  the  purpose  of  hearing  appeals  from  the 
decisions  of  .Revenue-officers  imder  this  chapter. 
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(2)  An  appeal  shall  lie  to  the  Special  Judge  from  the  decision 
of  a  Revenue-officer  under  this  chapter,  and  the  provisions  of  the 
Code  of  Civil  Procedure  relating  to  appeals  shall,  as  nearly  as  may 
be,  apply  to  all  such  appeals. 

(3)  Subject  to  the  provisions  of  Chapter  XLII  of  the  Code  of 
Civil  Procedure,  an  appeal  shall  lie  to  the  High  Court  from  the 
decision  of  a  Special  Judge  in  any  case  under  section  106  as  if  he 
w«re  a  Court  subordinate  to  the  High  Court  within  the  meaning  of 
the  first  section  of  that  chapter  : 

Provided  that,  if  in  a  second  appeal  the  High  Court  alters  the 
decision  of  the  Special  Judge  in  respect  of  any  of  the  particulars 
with  reference  t6  which  the  rent  of  any  tenure  or  holding  has  been 
settled,  the  Court  may  settle  a  new  rent  for  the  tenure  or  holding, 
but  in  so  doing  shall  be  guided  by  the  rents  of  tho  other  tenures  or 
holdings  of  the  same  class  comprised  in  the  same  record  as  ascer- 
tained or  settled  under  section  104. 

The  wbrds  *  the  Coort^  in  the  proviso  of  section  105  mean  the  High  Court. 

/^  ?       GIX.     (1)  Every  record  made  under  this  chapter  shall  dis- 
andi«puted  entries  in    tinguish  between  the  disputed  and  the  undis- 
teconi  to  be  presamp-    putcd  entries  therein, 

tive  evidence.  ^2)  Every  undisputed  entry  in  the  record 

shall  be  presumed  to  be  correct  until  the  contrary  is  proved. 

This  section  should  he  read  with  sections  105  and  106.  Section  105  provides  for 
the  final  publication  of  the  record,  and  section  106  provides  roles  for  the  determination 
of  disputes  as  to  the  entry  before  the  final  publication.  Hence  when  the  final  publi- 
cation will  be  made,  the  dispute,  if  there  be  any,  would  have  been  heard  and  determined 
before  the  final  publication.  Section  106  says  ''  shall  hear  and  decide  the  ditpuie,^^ 
It  is  imperative  ;  a  decided  dispute  is  not  a  disputed  entry,  and  the  chapter  confers 
no  power  upon  the  Revenue-officer  to  keep  any  dispute  open.  A  disputed  eniiy 
in  this  section  therefore  means  an  entry  made  after  contest  or  after  deciding  a 
dispute,  and  an  undisputed  entry  means  an  uncontested  entry,  Mark  however 
the  phraseology.  The  words  "  disputed  entry"  and  "  undisputed  entry"  imply 
that  the  entries  of  the  record  are  not  treated  by  the  Legjslature  as  past  dispute 
or  final,  but  that  they  are  open  to  a  regular  suit. 

Undisputed  entry  is  presumed  to  be  correct,  but  no  provispn  is  made  for 
disputed  entry.  * 

Vide  notes  of  section  106. 

Compare  also  I.  L.  R.,  2  All.,  460,  493,  894  ;  I.  L.  B.,  5  Cal,  744 ; 
L.  R,,  7  I.  A,  68  ;  8  P.  C.  R.,  704  ;  I.  L.  K.,  1  AIL,  568,  567  ;  I.  L.  R.,  2  All, 
876  (P.  B.)  ;  I.  L.  R.,  2  AIL,  681  ;  I.  L.  R.,  1  AIL,  688  ;  L.  R.,  5  I.  A.,  87  ; 
8  P.  C.  B.,  529  5  25  W.  R.,  121, 

//o        GX»  When  any  rent  is  settled  under  this^chapter,  the  settle- 
Hme  at  which  settle-    ^^^*  ^^^^  *®^®  effect  from  the  beginning  of 
meat  of  leat  is  to  take    the  agricultural  year  next  after  the  final  publi- 
^^^  cation  of  the  record. 
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///  '    CXI.     Wh6n  an  order  has  beeB  made  imdir  scctioii  101, —    * 

stay  of  proceedings     («)  ^  CivU  Court  shall  tiot,  Until  the  final  pubU* 

in  Civil  Court  during.  cation  of  the  record,  entertain  a  suit   or 

preparation  of  record.  application  fw  the  alteration    of  the  rent  or 

the  determination  of  the  status  of  any  tenant  in  the  area 

to  which  the  order  applies  ;  and 

(fr)  the  High  Court  may,  if  it  thinks  fit,  transfer  to  the  Revenue-^ 

officer  any  procecldings  pending  in  a  Civil  Court  for  the 

alteration   of  any   such:  rent  or  for  the  determination  of 

any  of  the  matters  specified  or  referred  to  in  section  102. 

Until  th0 final  publication  of  the  record, — The   Cinl  Court  can  theo  enteltaili 
a  suit  contemplated  by  this  section,  after  the  final  paMication  of  the  record. 
Vide  notes  under  section  106. 

H^     GXII*  (1)  The  Local  Government,  with  the  previous  sandioii 
Towtjf  to  authorise  a    ^^  ^^^  Governor-General  m  Council,  may,   oci 
special   aettiement  in    being  Satisfied  that  the  exercise  of  the  power* 
specia  cases.  hereinafter  mentioned  is   necessary  in  the  in- 

terests of  public  oi^er  or  of  the  local  welfare,  invest  a  Revenue- 
officer  acting  under  this  chapter  with  the  following  powers^  or  either 
of  them,  namely  : — 

{a)  power  to  settle  all  rents  ; 

W  po^er,  when  settling  rents,  to  reduce  rents  if  in  the  opiniOTi 
of  the  officer  the  maintenance  of  existing  rents  would  on 
►  any  ground,  whether  specified  in  this  Ad;  or  not,  be  unfair 

or  inequitable. 

(2)  The  powers  given  tmder  this  section  may  be  made  exercise^ 
able  within  a  specified  area  either  generally  or  with  reference  to 
Specified  cases  or  classes  of  cases. 

(3)  When  the  Local  Government  takes  any  action  under  this; 
section,  the  settlement-record  prepared  by  the  Revenue-officer  shall 
not  take  eflfect  until  it  hasJ  been  finally  confirmed  by  the  GrovemcH:- 
General  in- Council.  •         ' 

//^      'GXIII.\  When  the  rent  of  a  tenure  or  holding  is  settled  undei* 
Period  for  which  rents     this  cliapter,  it  shall  uot,  cxcept  ou  the  ground 
MMti^  are  to  remaia    of  a  landlord's  improvement  or  of  a  subsequent 
dnaite    .  alteration  in  the  area  of  the  tenure  or  holdings 

^  epiianced,.  in,  the  ca^  of  a  tenure  or  an  occupancy-htdding  fi)r 
fifteen  years,  and,  in  the  case  of  a  non-oceupancy^hciding,  if  the- 
rent  is  settled  in  aay  case  under  section  112  or  on  the  applieation 
of  the  landlord  under  section  104,  for  five  years.  The  periods  of 
fifteen  and  five  year^:  shall  be  counted  from  the  date  of  the  final- 
publication  of  the  record. 
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//^  >U2JlV.  *  Where  an  order  is  made  under  this  chajpferl*  atiy 
Rzpenaes  of  proceed-  case  except  under  section  101,  sub- section  (2), 
iugs  under  chapter.  clause  (rf),  the  expenses  incurred  by  the  Ooverii-r 
me^t  in  carrying  out  the  provisions  of  this  chapter  in  any  local 
ar^  or  such  part  of  those  expenses  as  the  Local  Groviemment 
may  dii:ect,  shall  be  defrayed  by  the  landlords  and  tenants  of  land 
in  that  local  area,  in  such  proportions  as  the  Local  Goviemment, 
having  regard  to  all  the  circumstances  of  each  case,  may  determine ; 
and  the  proportion  of  those  expenses  so  to  be  defrayed  by  any 
person  shall  be  recoverable  by  the  Government  from  him  as  if  it 
were  an  arrear  of  revenue  due  by  him.  ^ 

?A^         CXV.     When    the  particulars    mentioned    in  section    102, 
^      clause     (6),     have     been  recorded  imder  thi& 

Presumption    as    to        ,        .        >   ^^  l       n  x  j.t_ 

fixity  of  rent  not  to     chapter  m  rcspect   of   any    tenancy,    the  pre- 
Seea^  Te  llredT^'^  ^^     sumption   Under   section   50   shall    not  there- 
after apply  to  that  tenancy. 


CHAPTER   XL 
Record  of  Proprietok's  Private  Lands. 

**  In  dealing  witb  tbe  difficdt  qaestion  of  khamar  or  zeraat  land,  we  hare 
j^TOTided  two  alternative  methods  of  procedure  :  (a)  tbat  of  surFey  and  registtation 
of  snch  land  by  a  BeTenue-officer,  by  order  of  tbe  Local  Government.;  (b)  that 
of  enquiry  on  the  application  of  the  individaal  landlord  or  tenant .  concemedi 
The  former  procedure  would  apply  to  large  areas  where  the  question  is  im-^ 
portant,  the  latter  to  disputes  about  particular  plots  of  land.  At  the  request  of 
ike  Goyernment  of  Bengal  the  two  methods  of  procedure  have  been  left  equally 
applicable  to  any  part  of  the  country.  We  have  mado  no  distinction  in  the 
description  of  this  land  between  Bengal  and  Behar,  but  we  have  directed  regard 
to  be  had  in  every  case  to  local  custom,  and,  while  making  it  incumbent  on  the 
Revenue-officer  to  record  certain  lands  as  the  proprietor's  private  land,  have  en* 
deaToured  to  assist  him  by  certain  guiding  rules  in  cases  not  clearly  coming  under 
these  heads,"  (^Select  Committee  on  B.  T.  Bill  No.  Ih) 

**  The  only  amendment  calling  for  notice  in  this  chapter  is  the  insertion  ot 
a  provision  in  section  116,  that,  nothing  in  the  Chapter  (YI)  relating  to  ndn- 
dccupancy-raiyats  shall  apply  to  a  proprietor's  private  lands.  This  merely  expresses 
what  was  always  intended,  though  by  an  over-sight  it  was  not  previously  provided 
frwr."    {Select  CommiHee  on  B.  T.Bill  No,  III.) 

"  I  cannot  see  why  any  attempt  should  be  made  t^  contract  the  right'  of 
lltndlords  i;o  the  lands  of  that  description  (khamar  lands),  or  to  leave  the  deter^ 
mination  of  those  rights  to  tiie  executive  authorities  iojitead  of  to  tha  Courts  of 
Uw."   XSir  JL  Garth's  Mimie.)  ,  .,  .      . 
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/ 1^   UXM/L    Nothing  in  Chapter  V  shall  confer  a  right  of  occu- 
pancy   in,    and    nothing  in  Chapter  VI  shall 
paying  as  to  khaiiiar    apply  to,  a  proprietor's  private  lands  known  in 
Bengal  as  khamar,  nij  or  nij-jote^and  in  Behar 
as  zeraat,  nij,  seer  or  kamat,  wliere  any  such  land  is  held  under  a 
lease  for  a  term  of  years  or  under^iiease  fix)m  year  to  year. 

The  whole  force  of  the  section  lies  upon  the  word  wJiere,  Not  that  Chapten 
Y  and  VI  do  not  apply  to  khamar  lands  at  all,  but  they  do  not  apply  where  it 
is  held  under  a  lease  for  a  term  of  years  or  nnder  a  lease  from  year  to  year. 

The  old  law  was  to  the  same  effect.     Section  6  of  Act  YIII  of  18G9  (B.  C.\ 
^j.  j^  and  of  Act  X  of  1859,  having  defined  an  occupancy  raiyat 

or  the  conditions  of  an  occupancy  right,  says  :  "  But  this 
rule  does  not  apply  to  khamar,  wj-jote  or  aeer  land  belonging  to  the  propnetc^ 
of  the  estate  or  tenure  and  let  by  him  on  lease  for  a  term,  or  year  by  year.** 
Accordingly  it  has  been  held  that  the  fact  of  the  land  being  nij-jote  does  not  per  ee 
prevent  a  cultivator  from  acquiring  rights  of  occupancy  in  it.  This  section  exdudea 
only  khamar,  nij-jote,  and  seer  lands  from  the  operation  of  such  rights,  only 
when  such  lands  have  been  let  by  the  proprietor  on  a  lease  for  a  term  of  yean  or 
year  by  year— (yowrAan  Sing  v.  Behari  Raoot,  12  W^  R..  278,  It  is  only  wh«i 
khamar  lands  are  let  by  the  zemindar  for  a  term  ot  years,  or  from  year  to  year, 
that  the  tenant  does  not  acquire  a  right  of  occupancy,  though  he  be  in  continuous 
possession  for  12  years — Bhagwan  Bhagat  v.  Jagmohan  Ray,  20  W.  R.,  808 ; 
8haik  Aehruff  T.  Ram  Kiehore  Ghose,23  W.  Ba.^8.  The  right  to  hold  nij-joU 
lands  passes  with  the  sale  to  the  auction-purchasev&nS  the  zemindar  cannot  daim 
any  rignt  of  occupancy  in  those  lands ;  bis  holding  after  the  sale  is  in  the  capacity 
of  an  ordinary  raiyat  and  must  be  dealt  with  accordingly — Joy  Dutt  Jha  t.  Bqjee 
Ram  Singh,  7  W.  B^,  40.  A  zemindar  occupying  his  own  lands  as  nij-jate  cannot, 
when  the  zemindari  passes  into  other  hands,  lay  claim  to  them  on  the  ground  that 
he  is  a  raiyat  with  rights  of  occupancy— i^^  v.  8res  Kiehen  Sing,  15  W.  B ,  480. 

A  landlord  seeking  to  obtain  an  enhanced  rate  of  rent  on  account  of  ny-jaie 
held  by  a  tenant  without  a  right  of  occupancy  has  no  right  to  obtain  a  judicial 
assessment.  He  can  serve  his  tenant  with  notice  to  quit  unless  he  agrees  to  pay 
the  rent  required,  and  if  the  tenant  continues  in  occupation,  he  must  be  talcen 
by  implication  to  pay  the  enhanced  rent — Janob  Munder  v.  Brijoo  Singh,  22  W.  B., 
548. 

This  Chapter  does  not  make  any  such  provision  that  unless  the  land  is  recorded 
as  the  proprietor's  private  land  under  section  120,  it  is  not  so.  The  presumption 
will  of  course  be  that  it  itf  not  private  lani  (sub-section  (2)  of  section  120),  but 
the  zemindar  may  prove  it  to  be  so.  If  the  Local  Government  do  not  direct 
a  survey  under  section  117,  or  neither  party  applies  to  the  Revenue-officer  for 
it,  the  zemindar  can  prove  a  iand  to  be  his  private  land.  When  however  a  survey 
or  record  is  made,  under  section  119,  the  record  will  be  of  the  same  effect  as  the 
record  of  Chapter  X. 

The  section  again  contemplates  a  proprietor's  (d.  2  of  section  8)  privnie 
su...^  #         ji  ^^^^  9   *  patnidar  or  a  tenure-holder  will  have  tberefeie 

U^!tUm^X  no  private  land  whatever.    And    Mr.  Justice  Field  says 

in  his  Minute  :  ''  I  am  afraid  the  provisions  of  this  section 
will  be  used  by  raiyaft  to  harass  their  landlords.  I  may  observe  that  the  Bill 
speaks  only  of  a  proprietor^ e  private  lands,  but  where  the  zemindar  has  virtodly 
become  an  annuitant,  and  (he  real  proprietary  interest  has  passed  to  a  tenure-hoUer 
as  in  the  case  of  patni  tenures,  the  khamar  land  belongs  to  the  tenure-holder.** 
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A  tenant  of  a  khamar  land  will  hare  possibly  all  the  advantages  of  the  Act, 
because  Chapter  XI  is  a  part  of  the  Act,  and  the  (general  provisions  will  apply  to 
him*     Consider  the  effect  of  sections  89  and  82  upon  his  status.   . 

//P'       GXVll.     The  Local  Government  may,  from   time  to  time, 
w,       ,    ^  ,    make  an  order  directins:  a  Revenue-oflBicer  to 

Power  for  Goyemment  ,  ,  P    /•    n  .i       i       i 

to  Older  sarvey    and    make  a  survey  and  record  of  all  the  lands  m    a 
pri^^UadJ!"*^"^*'''*    specified  local  area  which  are    a  proprietor's 
private  lands  within  the  meaning  of  the  last 
foregoing  section. 

Vide  the  Beport  of  the  Select  Committee  quoted  at  the  head  of  this  Chapter. 

'"  GXVni.    In  the  case  of  any  land  alleged  to  be  a  proprietor's 

Power  for  Revenu  P^^ate  land,  on  the  application  of  the  pro- 
officer  to  record  private  prictor  or  of  any  tenant  of  the  land,  and  on  his 
land  on  appiicaUon  of    depositing    the    required  amount  for  expenses, 

proprietor  or  tenant.  ^  ^«5         -^  t.-^^  i-^         i 

a  Kevenue-officer  may,  subject  to  and  m  accord- 
ance with  rules  made  in  this  behalf  oy  the  Local  Government, 
ascertain  and  record  whether  the  land  is  or  is  not  a  prpprietor's 
private  land. 

Vide  the  Report  of  the  Select  Committee  quoted  at  the  head  of  this  Chapter 
and  the  Appendix. 

//;r        CXIX.     When  a  Revenue-oflScer  proceeds    under  either  of 

the   two   last  foregoing    sections,     the  provi- 
infi^a^te  i^d."^"*"    «^^^  ^^  sections    105    to    109,  botii  inclusive, 
shall  apply. 
Vide  notes  under  sections  105  to  109. 
/^  o       CXX.  (1)    The  Revenue-officer  shall  record  as  a  proprietor's 

Roles  for  determina-      pnvatC  land— 

tion  of  proprietor's  pri-  (a)    land  which  IS  proved   to    have  been 

Tate  land.  cultivated  as   khamar,   zeraat,    seer, 

nij,  nij-joteor  kamat  by  the  proprietor  himself  with  his 

own  stock  or  by  his  own  servants  or  by  hired  labour  for 
^     twelve  continuous  years  immediately  before  the  passing 

of  this  Act,  and 
(6)    cultivated  land  which  is  reco^iized  by  village  usage  as 

proprietor's  khamar,  zeraat,  seef,  nij,  nij-jote  or  kamat. 
(2)  In  determining  whether  any  other  land  ought  to  be 
recorded  as  a  proprietor's  private  land,  the  officer  shall  have 
regard  to  local  custom,  and  to  the  question  whether  the  land  was 
before  the  second  day  of  March,  1883,  specificalLy  let  as  proprietor's 
private  land,  and  to  any  other  evidence  that  may  be  produced  ;  but 
shall  presume  that  lan(^  is  not  a  proprietor's  private  hnd  until 
the  contrary  is  shown. 
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(3)  If  any  question  arises  in  a  Civil  Court  as  to  whether 
land  is  or  is  not  a  proprietor's  private  land,  the  Court  shall  have 
regard  to  the  rules  laid  down  in  this  section  for  the  ^idance  of 
Revenue-officers. 

The  presumption  on  sub-section  (2)  follows  the  presumption  in  sub-section  (7) 
of  section  20,  and  is  in  accordance  with  the  spirit  of  the  Legblature, 


CHAPTER  XIL 
Distraint. 

The  operation  of  this  Chapter  is  kept  in  abeyance  by  Act  XX  of  1885 
till  February  1886.  Till  the  first  day  of  February  1886,  the  provisions  of  the 
old  Act  shall  be  in  force  so  far  as  they  relate  to  distraint.     Vide  the  Appendix. 

Sections  68  to  101  of  Act  VIII  of  1869  (B.  C.)  which  contain  the  old  law  of 
distraint  are  as  follows  : — 

68.  Act  X,  1859y  section  112, — ^The  produce  of  the  land  is  held  to  be  hypo- 

thecated for  the  rent  payable  in  respect  thereof ;  and  when  an 

Produce  of  the  land  to    ari^r  of  rent,  as  defined  in  section  20  of   this    Act,    is  due 

Otf  rii  ^  ^^^^  ^^^  cultivator    of    land,   the    zemindar,  lakherajdar, 

farmer,  dependent  talukdar,  under-farmer,  or  other  person 

Arrear»  of  rent  may    «'»'*^^^^  ^0  receive  rent   immediately   from  such  cultivator, 

le  reeo9&i'ed  by  distraint    instead    of    bringing    suit  for    the    arrear    as    hereinbefore 

under    the     following    provided,  may  recover  the  same  by  distraint  and   sale  of 

'^^"'  the   produce  of  the  land  on  account  of  which  the  arrear  is 

Cultivators  teho  have    d^«>  ^^^^^    *^®    following    rules.     Provided    always    that, 

given,    security    to    he    when   a  cultivator  has  given  security  for  the  payment  of 

exempt  from  distraint,      bis    rent,    the  produce  of  the  land   for  the  rent  of  which 

security  has  been  giv^en,  shall  not  be  liable  to  distraint.     Provided  also  that  no 

sharer  in  a  joint  estate,  dependent  taluk,  or  other  tenure,  in 

l^^^'^*  which  a  division  of  lands  has  not  been  made  amongst  the 

sharers,  shall  exercise  the  power  of  distraint  otherwise  than  through  a  manager 

.  authorized  to  collect  the  rents  of  the  whole  estate,   taluk,   or 

^*"*^*  tenure,  on   behalf  of  all  the  sharers  in  the  same.     (Provided 

further  that,  in   pattidari  estates  situated  in  districts  under  the  Government  of  the 

Lieutenant-Governor  of  the  North- Western   Provinces,  distraint    shall  be  made 

only  through  a  lumberdar)r. 

69.  Act  X,  1859f  section  118, — ^Distraint  shall  not  be  made  for  any  arrear 
-.r  j.-^    '  ^-     **  •      which  has   been   due  for  a  longer  period  than  one  year ; 

^Nod%stra%nttnoerta%n    ^^^  ^^^  ^y^^  recovery   of  any  sum  in   excess   of  the  rent 

payable  for  the  same  land  in  the  preceding  year,  unless  a 
written  engagement  for  the  payment  of  such  excess  has  been  executed  by  the 
cultivator. 

70.  Act  X,  1859,  section  114, — The  power  of  distraint  vested  by  section 
Tmer  of  distraint  to     112   in   zemindars   and   other   persons   entitled  to   recover 

he  exercised  hy   mana-    r«it   from  cultivators   of  land,  may  be  exercised  by  managers 
gers  under  the  dmrt  of    ^nder    the   Court  of   Wards,   sarbarahkars,   and  tahsildars 
ar  #,  jfc,  ^£  estates  held  under  khas  management,   and  other  persons 

lawfully  entrusted  with   the*  charge   of  landed  property  ;  and  also   by  the   naibs, 
gomashtas,   and  .other  agents   employed  by  any   such   persons  as  aforesaid  in  the' 
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'  collections  of  rent  expressly  authorized  by  power-of-attomej  in  that  behalf.*  Provided 

n     .  that,  if  anj  illegal  act  is   committed   by   any  such  naib, 

gomashta,  or  other    agent  under  color  of  the  exercise  of 

the  said  powe%  the  person  employing  snch  agent  shall  be  liable,  as  well  as  the  agent 

for  any  damages  accruing  by  reason  of  such  act. 

71.  Act  Xy  1869,  section  115. — Standing  crops,  and  other  ungathered  products 
Standing    crept  and    ^^  ^^®  earth,   and  crops  or  other  products,  when  reaped  or 

crops  gathered  hut  not    gathered,  and   deposited   in   any  threshing  floor,   or  place 
«^«r^rf    liable    to  die-    for  treading  out  grain,  or  the  like,   whether  in  the  field   or 
****"  within  a  homestead,   may  be  distrained  by  persons  invested 

with  the  powers  of  distraint  under  the  provisions  of  this  Act.  But  no  such  crops 
or  products,  other  than  the  produce  of  the  land  in  respect  of  which  an  arrear  of 
rent  is  due,  or  of  land  held  under  the  same  engagement,  and  no  grain  or  other 
produce,  after  it  has  been  stored  by  the  cultivator,  and  no  other  property  whatsoever 
shall  be  liable  to  distraint  under  this  Act. 

72.  Act  JT,  1859y  section  116, — Before,  or  at  the  time  when  distraint  is 
pefamlter  to  he  served    m^de  under    this    Act,  the     distrainer    shall     cause     the 

fwVA  a  written  demand,    defaulter  to  be  served  with  a  written  demand  for  the   amount 
time  ^^^Utr^nt^^  ^^    ^^  *^®  arrear,  tojrether  with    an    account    exhibiting    the 
'         *  grounds  on  which  the  demand   is  made.     The  demand   and 

account  shall,  if  practicable,  be  served  personally  on  the  defaulter,  or,  if  he  abscond 
or  conceal  himself  so  that  they  cannot  be  so  served,  shall  be  affixed  at  his  usual 
place  of  residence.  * 

73.  Act  JT,  1859,  section   73. — Unless  the  amount  of  the  demand  is  imme- 
IHetre$$  to  he  proper^     diately  paid  or  tendered,  the  distrainer  may  distrain   property 

tionateUthe  arrear  if  as  aforesaid,  of  value  proportionate  to  the  amount  of  the 
notpatd  or  tendered.  ^j^^j^  ^[^^  ^^g^g  ^f  ^^^  distress  ;  and  shall  prepare  a  list  or 
Ziet  of  property  dvh  description  of  the  said  property,  and  deliver  a  copy  of  the 
trained^  to  he  served  on  same  to  the  owner,  or,  if  he  be  absent,  affix  it  at  his  usual 
f**^*^*  place  of  residence.     Unless  the   amount  of  the  demand  is 

unmediately  paid  or  tendered  the  distrainer  may  distrain  the  property  as  aforesaid  of 
value  proportionate  to  the  amount  of  the  arrear  with  costs  of  the  distress ;  and 
shall  prepare  a  list  of  description  of  the  said  property  and  deliver  a  copy  of  the 
same  to  the  owner,  or,  if  he  be  absent,  affix  it  at  his  usual  place  of  residence. 

74.  Act    Xy    1859,  section  118, — Standing    crops,    and    other    ungathered 
Standing  crops   S:o      P^"<^9>   ^lay,   notwithstanding  the  distraint,  be  reaped  and 

»A«i  attaehed  to  he  gathered  by  the  cultivator,  and  may  be  stored  in  snch 
reaped  and  stored  hy  the  granaries,  or  other  places,  as  are  commonly  used  by  him 
Uet^rT^* ^h^th' V'  for  the  purpose.  If  the  cultivator  neglect  to  do  so,  the 
trailer,  ^  '^'  distrainer   shall  cause  the   said   yrops   or    products    to    be 

\  reaped  or  gathered,   and,   in  such  case,  shall  store  the  same 

either  in  such  granaries,  or  other  places,  as  aforesaid,  or  in  some  other  convenient 
place  in  the  neighbourhood.  In  either  case,  the  distrained  propert/  shall  be  placed 
in  the  charge  of  some  person  appointed  by  the  distrainer  for  the  purpose.  Crops 
OT  products  which,  from  their  nature,  do  not  admit  of  being  stored,  may  be  sold 
before  they  are  cut  or  gathered,  under  the  rules  hereinafter  provided  ;  but,  in  such 
case,  the  distraint  shall  be  made  at  least  twenty  days  before  the  time  when  the  crops 
or  products,  or  any  part  of  the  same,  would  be  fit  for  cutting  or  gathering. 

DUtrainer  my  apply  ,  ^5.  Act  X,  1859,  section  iiP.— If  a  disti^iner  shall 
for  aid  to  the  Collector  "®  opposed,  or  shall  apprehend  reststance,  and  shall  desire 
^ipon  occasion  of  rexitt'  to  obtain  the  assistance  of  a  public  officer,  he  may  apply 
tt»^  «a<^  or  appro-  to  the  Collector,  and  the  Collector  may,  if  he  thinks  necessary, 
depute  an  officer  to  support  tne  distrainer  in  making-  the 
distraint. 
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76.*  Section  120.^When  any  person,  empowered  to  distrain  piopeitj 
Pertons  empowered  to  '"id^r  section  112,  or  section  114,  shall  employ  a  servant 
distrain  msy  give  or  other  person  to  make  the  distress,  he  shall  give  to  sncli 
written  authority  to  servant  or  person,  a  written  authority,  (which  may  be  on 
their  servants  to  do  so.  pj^in  paper),  for  the  same,  and  the  distress  shall  be  made 
in  the  name,  and  on  the  responsibility,  of  the  person  giving  such  authority. 

77.  Act  Xy  1859,  section  i;?i.— If,  at  any  time  after  property  has  been 
Distress  to  he  with^    distrained,  and  prior  to  the  day  fixed  for  its  being  put 

draren  if  defaulter  ^P  ^  ^^^  as  hereinafter  provided,  the  owner  of  tbe 
tender  payment  of  ar-  property  shall  tender  payment  of  the  arrear  demanded  of 
rear  and   expenses  of    him,  and  of    the  expenses    of  the  distress,  the  distrainer 

'^^oT^^'^  ^^^  '^^^^  *^«  8"»«'  ^^^  ^^^  forthwith  withdraw  the 

distress. 

78.  Act  X,  1859,  section  122.— Within  ^re  days  from  the  time  of  the  storing 
Application  for  sale       ^^  *°^  distrained  crops  or  products,  or,  if  the  crops  or  products 

do  not,  from  their  nature,  admit  of  being  stored,  within  five 
days  from  the  time  of  making  the  distress,  the  distrainer  shall  apply  for  sale  of  the 
same,  to  the  Civil  Court  Ameen  or  other  Officer  authorized  to  sell  property  in 
satisfaction  of  decrees  of  the  Civil  Court  within  the  circle  in  which  the  distrained 
property  is  situate,  or  to  such  other  public  officer  as  the  Local  Government  shall 
appoint  for  the  purpose. 

79.  Act  -T,  1859,  Section  i;?5.— The  application   shall  be  in  writing,  and 
Ibrm  of  awiieation.      ®^^  contain   an  inventory  or  description  of  the  propertr 

^  distrained,  the  name  of  the  defaulter  and  his  place  of  rest- 

dence,  the  amount  due,  and  the  date  of  the  distress,  and  the  place  in  which  the 
distrained  property  is  deposited. 

Together  with  the    application,  the    distrainer    shall    deliver  to  the  Civil 
Cost  qf  notice  upon    Court  Ameen,   or  other  officer,   the   amount  necessary  for 
defaulter  to  be  deposit^    the  service  of    a  notice  upon  the  defaulter  as  hereinafter 
cd  by  distrainer.  provided. 

80.  Act  X,  1859y  section  i;?^.— -Immediately  on  receipt  of  the  application,  the 
Procedure   hy    Civil    ^^^^  Court  Ameen,  or  other  officer,  shall  transmit   a   copy 

Court  Ameen,  Jfre.,  on  re-  of  it  to  the  Collector  ;  and  shall  serve  a  notice,. (which 
cHpt  of  application.  gjiall  be  in  the  form  (G.)  contained  in  the   Schedule  to  this 

Act,  or  to  the  like  effect),  on  the  person  whose  property  has  been  distrained,  requir- 
ing him  either  to  pay  the  amount  demanded  or  to  institute  a  suit  to  contest  the 
demand  before  the  Collector  within  the  period  of  fifteen  days  from  the  receipt  of 
the  notice.  He  shall,  at  the  same  time,  send  to  the  Collector  for  the  purpose  of 
being  put  up  in  his  office^  and,  if  in  the  North- Western  Provinces,  in  the  cutcherry 
of  the  tahsildar,  a  proclamation  fixing  a  day  for  the  sale  of  the  distrained  property, 
which  shall  not»be  less  than  twenty  days  from  the  date  of  the  application  ;  and  shidl 
deliver  a  copy  of  the  proclamation  to  the  peon  charged  with  the  service  of  the  notice, 
to  be  put  up  by  him  in  the  plac6  where  the  distrained  property  is  deposited.  The 
proclamation  shall  contain  a  description  of  the  property,  the  demand  for  which  it 
is  to  be  sold,  and  the  place  where  the  sale  is  to  be  held. 

81.  Act  X,  1859f  section  125,-^11  a  suit  shall  be  instituted  before  the  Collector 
Ameen  to  suspend  sale    ^^   pursuance  of    the   aforesaid  notice,  the   Collector  shall 

on  receipt  qf  Collector's  Jiransmit  to  the  Civil  Court  Ameen,  or  other,  officer,  or,  if 
certificate  of  the  institu-  so  requested,  shall  deliver  to  the  owner  of  the  distrained 
tion  of  a  suit.  property,  a  certificate  of  the  institution  of    such   suit  ;    and 

on  such  certificate  being  'received  by,  or  presented  to,  the  Ameen  or  other  officer, 
he  shall  suspend  proceedings  in  regard  to  the  sale  of  the  distrained  property. 
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82.  Act  Xj  1859y  section  126. — A  person  whose  property  has  been  (Mstramed 
Swit  to  eoktett  dis-    ^  ^^®  manner  hereinbefore  provided,   may  institute  a  suit 

irainer*t  demand  be/ore  to  contest  the  demand  of  the  distrainer  immediately  after  the 
tMue  qf  notion  of  tale,  distraint  of  his  property,  and  before  the  issue  of  notice  of 
sale.  When  such  suit  is  instituted,  the  Collector  shall  proceed  in  the  manner  pre- 
scribed in  the  last  preceding  section.  If,  thereafter,  application  for  the  sale  of  the 
property  is  made  to  the  G'ml  Court  Ameen,  or  other  officer,  he  shall  transmit  a 
eopy  of  the  application  to  the  Collector,  and  suspend  further  proceedings  pending 
tke  decision  of  the  case. 

83.  Act  X,  1859 J  section  127. — The  person  whose  property  has  been  distrained 

-  .  .  may,  at  the  time  of  instituting  any  such  suit  as  aforesaid, 
draf^^'reeHptoTool.  or  at  any  subsequent  period,  execute  a  bond  with  security 
leetmr'e  eertijleat$  that  bmdmg  himself  to  pay  wbateyer  sum  may  be  adjudged  to  be 
Me  omner  has  executed  due  from  him,  with  interest  and  costs  of  suit. ;  and,  when 
•  bond  with  eee%rUy  to  g^gij  \yQi^^  ig  executed,  the  Collector  shall  give  to  the  owner 
^k  i^ut  and  tZu!  ^f  *^«  property  a  certificate  to  that  effect,  or,  if  so  requested, 
shall  serve  the  distrainer  with  notice  of  the  same ;  and, 
vpoii  such  certificate  being  presented  to  the  distrainer  by  the  owner  of  the  ])roperty, 
or  seryed  on  him  by  order  of  the  Collector,  the  property  shall  be  released  from 
distraint. 

85#  Act  X,  1859^  section  128. — On  the  expiration  of  the  period  fixed  in  the 
proclamation  of  sale,  if  the  institution  of  a  suit  to  contest 
ri^i^l^^ik^prJuL  *^®  demand  of  the  distrainer  has  not  been  certified  to  the 
mmtiSntftaU, iftnttitu-'  Civil  Court  Ameen,  or  other  officer,  in  the  manner  herein- 
tion  tf  tuit  to  eontest  before  provided,  he  shall,  unless  the  said  demand,  with  such 
dUtrainer'e  demand  haoe  eosts  of  the  distress  as  shall  be  allowed  by  him,  be  dis- 
^^  ^  '^Z^dL^  charged  in  full,  proceed  to  sell  the  property,  or  such  part  of 
moff  oeproeeeae^  nnu^      .^  ^  ^^^  ^  necessary,  in  the  manner  following. 

86.  Act  X,  1859y  section  129. — The  sale  shall  be  held  at  the  place  where  the 
Tlaee  ond  manner  of    distrained   property  is  deposited,  or   at   the    nearest   ganj, 

tale  of  distrained  pro*  bazar,  hat,  or  other  place  of  public  resort,  if  the  Civil  Court 
perif.  Ameen  or    other  officer  should  be  of  opinion  that  it  is  likely 

to  sell  there  to  better  advantage.  The  property  shall  be  sold  by  public  auction  in 
one  or  more  lots,  as  the  officer  holding  the  sale  may  think  advisable  ;  and,  if  the 
demand  with  the  costs  of  distress  and  sale  be  satisfied  by  the  sale  of  a  portion  of 
the  property,  the  distress  shall  be  immediately  withdrawn  with  respect  to  the  re- 
mainder. 

87.  Act  X,  1859 f  section  130, — If,  on  the  property  being  put  up  for  sale,  a 
If    t  i       '    he      t    ^*^  price,  in  the  estimation   of  the^  officer  holding  the  sale, 

o^ed^alfmawhepott*  ^  ^^^  offered  for  it,  and  the  owner  of  the  property,  or  some 
poned  to  another  day,  person  authorized  to  act  on  his  behalf,  apply  to  have  the  sale 
and  thall  he  then  eom-  postponed  until  the  next  jiay,  or  the  ne^t  market  day  if  a 
fleted  at  whi^ver  price  market  be  held  at  the  place  yf  sale,  the  sale  shall  be  post- 
may      oj^er    .  poned   until  such  day,  and  shall  be  then  completed  at  what- 

ever price  may  be  offered  for  the  property. 

88.  Act  X,  1859y  section  181. — The  price  of    every  lot  shall  be  paid  for  in 
_  ^        ,         ready   money  at  the  time   of    sale,   or  as  soon  after  as  the 

•w»Jy.  "vP^cAose  ^^^^  holding  the  sale  shall  think  necessary  ;  and,  in  default 
of  such  payment,  the  property  shall'be  put  up  again  and  sold. 
When  the  purchase  money  has  been  paid  in  full,  the  officer  holding  the  sale  shall 
give  the  purchaser  a  certificate  describing  the  property  ^purchased  by  him  and  the 
price  paid. 
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8^.    Act  X,  1859 f  section  182. — Prom  the  proceeds  of  the  sale  of  distrained 

p^      J    f     I  property,  the  Officer  holding  the  sale  shall  make   a  deduction, 

ooee  9  0/  %ae*  ^^  ^^  ^^  ^^  ^^^   ^^^^  j^^  ^j^^  rupee,  on  account  of  the  costs 

of  the  sale,  and  shall  transmit  the  amount  to  the  Collector,  in  order  that  it  may  be 
credited  to  Goyemment.  He  shall  then  pay,  to  the  distrainer,  the  expenses  incurred 
by  the  distrainer  on  account  of  the  distress,  and  of  the  issuo  of  the  notice  and 
proclamation  of  sale  prescribed  in  section  124,  to  such  amount  as,  after  examination 
of  the  statement  of  expenses  furnished  by  the  distrainer,  he  shall  think  proper  to 
allow.  The  remainder  shall  be  applied  to  the  discharge  of  the  arrear  for  which  the 
distraint  was  made,  with  interest  thereon  up  to  the  day  of  sale,  and,  if  there  be  any 
overplus,  it  shall  be  delivered  to  the  person  whose  property  shall  have  been"  sold. 

90.  Ad  X,   1859,  section  188, — Officers  holding  sales  of  property  under  this 
Qfieers  holding  tales    Act,  and  all  pers'>ns  employed   by,  or  subordinate  to,  such 

jfrohibUed  from  pur^  officers,  are  prohibited  from  purchasing,  either  directly  or 
choiing.  indirectly,  property  sold  by  such  Officers. 

91.  Act  Xj  1859,  section  184. — Civil   Court  Ameens,  and  other  officers  as 

aforesaid,  are  required  to  bring  to  the  notice  of    Collectors 

AUirregvlaritieitohe    j^^y  material   irregularities  committed  by  distrainers  under 

reportedto  the  Collector,     ^^j^^  ^^  ^j^j^  ^^  .  ^^  j^^  j^  ^^^  ^^^  ^^  proceeding  to  hold 

:a  sale  of  property,  the  Civil  Court  Ameen  or  other  officer  shall  find  that  the  owner 
Officer  not  to  proceed    ^^    *^®  property  has   not  received  due  notice  of  the  distresB 

tosaleyi/ke  find  that  a«dintendea  sale,  he  shall  postpone  the  sale  and  report 
.drfaulterhasnatreeeiv*    the  case  to   the  Collector,  and  the  Collector  shall  direct  the 

ed  due  notice.  jggQg  ^f  another  notice  and  proclamation  of    sale  under  see- 

^OQ  124,  or  pass  such  other  order  as  he  may  think  proper. 

92.  Act  Xj  1859,  section  185. — When  a  Civil  Court  Ameen  or  other  officer 
Recovery   of  empeneee    ^^   proceeded  to   any   place  for  the   purpose  of  holding  a 

if  Ameen  proceeds  to  sale,  and  no  sale  takes  place,  either  for  the  reason  stated 
jflace  of  sale  and  no  sale  in  the  last  preceding  section,  or  because  the  demand  of 
tahes  place,  ^^^  distrainer  has  been   previously   satisfied,  (no  intimation 

of  such  satisfaction  having  been  given  by  the  distrainer  to  the  Civil  Court  Ameen 
or  other  officer),  the  charge  of  one  anna  in  the  rupee  on  account  of  expenses, 
:8hall  be  leviable  and  shall  be  calculated  on  the  estimated  value  of  the  distrained 
property.  If  the  demand  of  the  distrainer  be  not  satisfied  until  the  day  fixed  for 
the  sale,  the  charge  for  expenses  shall  be  paid  by  the  owner  of  the  property  and 
•may  be  recovered  by  the  sale  of  such  portion  thereof  as  may  be  necessary.  In  every 
other  case  it  shall  be  paid  by  the  distrainer,  and  may  be  recovered  by  attachment 
4ind  sale  of  the  property  of  the  distrainer  under  the  warrant  of  the  Collector.  Provided 
always  that,  in  no  case,  shall  a  larger  amount  than  ten  rupees  be  recoverable 
lunder  this  section.  * 

93.  Act  X,  1859,  section  186. — All  proceedings  under  this  Act  of  the  Civil 
Proceedings  of*  Qitil    Court  Ajaeens,  and  other  officers  as  aforesaid,  shall  be  subject 

Oourt  Ameens,  ^c,  to  the  Revision  and  orders  of  the  Collectors,  and  the 
•subject  to  revision  and  Collectors,  with  the  sanction  of  the  Board  of  Revenue, 
orders  qf  Collectors.  ^^^  require  the   submission   of  such  periodical  reports   uid 

statement  of  business  pe^ormed  by  the  Civil  Court  Ameens  and  other  officers  as 
may  be  thought  necessary. 

94.  Act  X,  1859,  section  187. — When  a  suit  has  been  instituted  to  contest 

.        fhe  demand  of  a  distrainer,   and  the  property  has  not  been 

<f^u!     ^^^"^^^    released  on  security,  if  the  demand,   or  any  portion  of  it, 

shal}  be  adjudged  to  be  due,   the   Collector  shall  issue  an 

order  to  the  Civil  Court  Ameen,  or  other  officer,  authorizing  the  sale  of  the  property, 
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and,  on  the  applicaiion  of  the  distrainer,  (wMcb  sball  be  made  within  fire  da^  from 
the  receipt  of  such  order  by  the  Civil  Court  Ameen  or  other  officer),  such  Ameen, 
or  officer,  shall  publish  a  second  proclamation  in  the  manner  prescribed  in  section 
80,  fixing  another  day  for  the  sale  of  the  distrained  property,  which  shall  not 
be  less  than  ^ve  nor  more  than  ten  days  from  the  date  of  the  proclamation  ;  and, 
unless  the  amount  adjudged  to  be  due,  with  the  costs  of  distress,  be  paid  inter- 
mediately, shall  proceed  to  sell  the  property  in  the  manner  hereinbefore  provided* 

95;  Act  X,  1859 f  section  188,— In  all  suits  inistituted  to  contest  the  demand 
Froeedure  after  ifiMtu  of  a  distrainer,  the  distrainer  shall  be  required  to  prove  the 
ti4m  of  suit  to  eotUest  arrear  in  the  same  manner  as  if  he  had  himself  brought  a 
distrainer's  demand.  suit  for  the  amount,  under  the  foregoing  provisions  of  thi» 
Act.  If  the  demand,  or  any  part  thereof,  is  found  to  be  due,  the  Collector  shall 
make  a  decree  for  the  amount  in  favor  of  the  distrainer,  and  the  amount  may  be 
recovered  by  sale  of  the  property,  as  provided  in  the  last  preceding  section,  if  the 
distress  has  not  been  withdrawn,  and,  if  any  balance  remain  due  after  such  sale, 
by  execution  of  the  decree  against  the  person  and  any  other  property  of  the  defaulter, 
or,  if  the  property  have  been  released  on  security,  by  execution  of  the  decree  against 
the  peraon  and  property  of  the  defaulter  and  of  his  surety.  If,  on  the  other  hand, 
the  distraint  is  adjudged  to  be  vexatious  or  groundless,  the  Collector,  besides  directing 
the  release  of  the  distrained  property,  may  award  such  damages  in  favor  of  the 
plaintiff  as  the  circumstances  of  the  case  shall  seem  to  require. 

96.  Act  X,  1859y  section  i5P.— If  any  person  shidl  elaim  as  his  own,  property 

which  has  been  distrained  for  arrears  of  rent  alleged  to  Iw 
fJr^^'has^h^^U*  ^"^^  ^^^^  *^y  ^*^®'  person,  such  person,  may  institute  a 
^trtdned  for  arrears  of  suit  against  the  distrainer,  and  such  other  person  to  try  the 
rtnt  alleged  to  he  due  right  to  the  property,  in  the  same  manner,  and  under  the 
from  another^  may  in-  game  conditions,  as  to  the  time  of  instituting  the  suit,  and 
^^Jf'  ^ .  suit  against  ^^  |.j^q  consequent  postponement  of  sale,  as  a  person,  whose 
»wrai3Mfr,  ^'o.  property   has   been   distrained  for  an  arrear  of  rent  alleged 

to  be  due  from  him  may  institute  a  suit  to  contest  the  demand.  When  any  such 
suit  is  instituted,  the  property  may  be  released,  upon  security  being  given  for  the 
value  of  the  same.  If  the  claim  is  dismissed,  the  Collector  shall  make  an  order 
for  the  sale  of  the  property  or  the  recovery  of  the  value  thereof,  as  the  case  may 
be,  for  the  benefit  of.  the  distrainer.  If  the  claim  is  upheld,  the  Collector  shall 
.  decree  the  release  of  the  distrained  property  with    costs, 

^'^^^^  and  such  damages   (if  any)  as   the  circumstances  of    the 

case  may  seem  to  require.  Provided  always  that  no  claim  to  any  produce  of  land 
liable  to  distraint  under  this  Act,  which,  at  the  time  of  the  distress  may  have  been 
found  in  the  possession  of  a  defaulting  cultivator,  whether  such  claim  be  in  respect 
of  a  previous  sale,  mortgage,  or  otherwise,  shall  bar  the  pripr  claim  of  the  person 
entitled  to  the  rent  of  the  land,  nor  shall  any  attachment  in  execution  of  a  judgment 
of  any  Civil  Court  prevail  against  such  prior  claim. 

97.  Act  Xy  1859y  section    141, — If  any  perlon  whose    property  has    been 
Persons  prevented    distrained   for  the  recovery  <Jf  a  demand  not  justly  due,  or  of 

from  suing  in  time  to  a  demand  due  or  alleged  to  be  due  from  some  other  person, 
sav^  their  property  from  Js  prevented  by  any  sufficient  cause  from  bringing  suit  to 
saXeymayeue for  damages.  ^^^^  the  demand,  or  to  try  the  right  to  the  property  as 
the  case  may  be,  within  the  period  allowed  by  sections  80  and  96,  and  his 
property  is,  in  consequence,  brought  to  sale,  he  may  nevertheless  institute  a  suit 
under  this  Act  to  recover  damages  for  the  illegal  distress  and  sale  of  his  property. 

98.  Act  Xy  1859,  section  142. — If  any  person  empowered  to  distrain  property 
AUo  persons  aggrieved    or  employed  for  the  purpose,  uiiier  a  written  authority,  by  a 

hyanyUUgalactPfdiS'  person  so  empowered,  shall  distrain,  or  se^,  or  cause  to  be 
trainer.  g^lj^  any  property,  for  the  recovery  of  an  arrear  of  rent 
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alleged  %o  be  due,  otherwise  ihaa  sccording  to  tbe  provisioiis  of  this  Act ;  or,  if  «ij 
distrained  property  shall  be  lost,  damaged,  or  destroyed  by  reason  of  the  distrainer 
not  haying  ti^en  proper  precaution  for  the  due  keeping  and  preseryaiion  thereof  ; 
or,  if  the  distraint  shall  not  be  immediately  withdrawn  when  it  is  required  to  be 
withdrawn  by  any  provision  of  this  Act ;  the  owner  of  the  property  may  institirt« 
a  fluit,  under  this  Act,  to  recorer  damages  for  any  injury  which  he  may  hare  thereby 
sustained. 

99.  Act  Xj  1859,  section  143. -^U   any  person    not    empowered  to  distrain 
TTnia  fid  dxMt    iMt        V^^V^^l    Under    sections  68    and    70   of    this    Act,    nor 

^^  *^*  '  employed  for  the  purpose  under  a  written  authority  by  a 
person  so  employed,  shall  distrain,  or  sdl,  or  cause  to  be  sold,  any  property  undetf 
color  of  this  Act,  the  owner  of  the  property  may  institute  a  suit  und^  this  Act  to 
recover  damages  from  such  person  for  any  injury  which  he  may  have  sustamed  firom 
the  distraint  or  sale.  The  said  person  shall  be  held  to  have  committed  criminal 
trespass,  and  shall  be  subject  to  the  penalties  for  that  offence,  in  addition  to  any 
damages  which  may  be  awarded  against  him  in  such  suit. 

100.  Act  JT,  1859,  section  144, — Provided  always  that  any  suit  which  may  be 
.  instituted    under  any  of  the  last  three   sections,  shall  be 

^ufJlt^t^    commenced    within    three    months    from    the  date  of  the 
occurrence  of  the  cause  of  action. 

101.  Act  X,  1859y  section  145. — If  any  person  shall  resist  &  distraint  of 
T>  ^^  ^^'.A..  i  *  prSperty  duly  made  under  this  Act,  or  shall,  forcibly  or 
Beiiitaneeqrdutraint.    clandestinely,  remove  any   dis  rained  property,  the  Collector, 

upon  complaint  being  made  within  fifteen  days  from  the  date  of  such  resistance 
or  removal,  shall  cause  the  person  accused  to  be  arrested,  and,  if  the  offence  be 
proved,  and  the  offender  be  the  owner  of  the  property,  shall  order  him  to  be 
imprisoned  in  the  civil  jail  for  six  months,  or  until  the  whole  arrear  due  to  the 
distrainer,  wit^  all  expenses  and  costs,  shall  sooner  be  paid,  or  levied  by  distress 
and  sale  of  the  property  of  the  offender  under  warrant  of  the  Collector.  If  the, 
person  convicted  of  the  offence  be  any  other  than  the  owner  of  the  property,  he 
shall  make  good  to  the  distrainer  the  value  of  the  same,  and  shall  further  be  Uable 
to  a  fine  not  exceedinor  one  hundred  rupees,  or  in  default  of  payment  thereof  to 
imprisonment  for  a  period  not  exceeding  two  months. 

For  the  new  rules  under  this  Chapter  vide  the  Appendix. 
/^/       GXXI.     Where  an  arrear  of  rent  is  due  to  the  landlord  of 
Gases  in  which  an    ^  raiyat  or  under-raiyat,  and  has  not  been  due 
application  for  distraint    for  more  than  a  vear,  and  no  security  has  been 
may  be  made.  accepted  thcrefor  by  the  landlord,   the  landlord 

may,  in  addition  to  any  other  remedy  to  which  he  is  entitled  by- 
law, preeent  an  applicatioj;i  to  the  Civil  Court  requesting  the  Court 
io  recover  the  arrear  by  distraining,  while  in  the  possession  of  the 
cultivator, — 

(a)    any  crops  or  other  products   of   the   earth  standing    or 

ungathered  on  the  nolding  ; 
{b)  any  crops  or  other  products  of  the  earth  which  have 
been  grt)wn  on  the  holding  and  have  been  reaped  or 
gathered  and  are  deposited  on  the  holding,  or  on  a 
threshing-floor  or  place  for  treading  out  grain,  or  the 
like,  whether  in  the  fields  or   within  a  homestead : 
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Provided  that   an   appKcation    shall    not  be  made  under  this 
Section^ — 

(1)  by  a  proprietor  or  manager  as  defined  under  the  Land 

Registration  Act,  1876,  or  a  mortgagee  of  such  a 
proprietor  or  manager,  unless  his  name  and  the  extent 
of  his  interest  in  the  land  in  respect  of  which  the  arrear 
is  due  have  been  registered  under  the  provisions  of 
that  Act ;  or 

(2)  for   thft  rftfiovCTy  of  aTiy  fliim  in  fivppflg  nf  flif^rent  payable 

for  the  holding  in  the  precedino;  a^riculturaTvearT  Vml^sa 
tUat  sum  IS  payable  under  a  written^  contract  or  in 
consequence  of  a  proceeding  under  this  Act  or  fen 
enactment  hereby  repealed  ;  or    • 

(3)  in  respect  of  the  produce  of  any    part    of   the    holding 
*        which  the  tenant  has  sub-let  with  the  written  consent  of 

the  landlord. 

Vide  section  71  of  Act  VIII  of  1869  (B.C.),  quoted  at  the  head  of  the  Chapter. 
The  landlord  may  present  an  application,  ^c\ — Is  the  ^omashta  eatitled  to  make 
an  application  under  this  section  7  Vide  section  187  of  this  Act  and  abo  section  70 
of  the  old  Act.  "  Gomashtas  employed  in  the  collection  of  rent  are  not  permitted  to 
distrain,  unless  expressly  <  authorized  by  power-of-attomey  on  that  behalf.'  To  distrain 
for  rent  is  not  within  the  general  scope  of  a  gomashta's  authority,  and  the  landlord 
would  not  therefore  be  liable  for  the  acts  of  a  goniashta,  who  had  not  been  expressly 
authorized  by  him  to  distrain.*'  (Bell  in  his  Landlord  and  tenants^  Act).  Where 
however  a  landlord  did  actually  order  the  gomashta  to  make  the  distress,  he  would 
be  liable  for  the  illegal  distress,  although  it  was  not  made  tinder  a  written  autho- 
rity. So  if  the  gomashta  paid  to  the  landlord  the  proceeds  of  the  distrcQs,  and 
the  landlord  received  such  proceeds,  knowing  that  they  had  been  obtained  by 
distress,  he  would,  by  thus  accepting  and  ratifying  the  act  of  the  gomashta,  render 
himself  as  responsible  for  the  act  of  the  gomashta,  as  if  he  had  expressly  autho- 
risked  the  illegal  act —i^am  Joy  Mundle  v*  Kally  Mohan  Boy  Chowdry,  Marsh., 
282  ;  Samasundari  Debia  v.  Mallyat  Mundle,  11  W.  R.,  101.  Under  the  present 
law,  however,  there  being  no  private  distraint,  it  is  presumed,  a  gomashta  may  as  well  ^ 
make  an  application  and  verify  it — Compare  s.  187,  post.  A  landlord  cannot  distrain 
crops  for  arrears  due,  not  from  the  tenant,  but  from  another  person  not  in  possession 
and  who  did  not  cultivate  the  crops — MoUnee  Dassee  v.  Ham  Kumar  Kurmokar,  Sp. 
W.  R  ,  (Act  X)  77.  With  regard  to  what  crops  are  subject  to  distress  it  is  said 
as  follows :  '^  We  have  considered  the  sections  of  Act  X  of  1859  by  virtue  of 
which  the  right  of  distress  is  now  exercised  ia  these  provinces,  and  having 
regard  to  the  whole  of  those  sections,  we  are  of  Ofpinion  that  the  term  '  produce 
of  land'  is  to  be  construed  as  equivalent  to  that  which  can  be  gathered  and  stored, 
*  crops  of  the  nature  of  cereal,  or  grass  or  fruit  crops,  and  it  does  not  apply  to  • 
the  trees  from  which  the  crops,  if  fruit  crops,  are  gathered.  The  law  of  distress 
in  Act  X  of  1859  is  substimtially  a  re-enactment  of  the  law  of  distress  provided 
by  Regulations  XVII  of  1793,  and  XXXV  and  XLV  of  1795,  and  that  again 
has  evidently  been  adopted  from  the  English  Statute  Law.  Now  by  Statute 
Geo.  2,  c.  19,  s.  8,  landlords  are  empowered  to  distrain  corn,  grass  or 
other  product  growing  upon  any  part  of  the  land  demised,  and  it  has  been  held 
that  Uio  term  procJoct  in  the  section  above  quoted  applies  to  such  products  only 
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as  are  'ifliuaar'  ta  those  specified,  to  nfl  of  which  ther  pi:t)ce's«  of  becomnig  ripe^ 
and  of  being  cut,  gathered,  made,  and  laid  up  when  ripe,  is  incidental,  Henc^ 
trees,  shrubs,  and  plants  growing  in  a  nursery  ground,  cannot  be  distrained 
for  rent— 8elwyn's  N.  P.,  p.  669.  The  provisions  of  Act  X  appear  i&  us  also 
to  refer  only  to  such  produce  of  the  land  as  beconses  ripe  and  is  cut,  gathered 
and  stored" — Sheo  Fershad  Tewary  v,  Musat  Mohema  Beebee,  1  All.,  76. 

"Proprietor,"  as  defined  in  Act  VII  of  1876  (B.C.)  means  " every  person 
being  in  possession  of  an  estate  or  revenue-free  property,  or  of  any  interest  in 
an  estate  or  revenue-free  property  as  owner  thereof ;  and  includes  every  farmer 
and  lessee  who  holds  an  estate  or  revenue-free  property  directly  from  or  under 
the  Collector."  .  '  ;■ 

/X^    CXXII.    (1)   Every    appKcation    under  the    last    foregoing' 
Form  f      li   tion      section  shall  Specify-— 

(a)    the  holding  in  respect  of  which  the 
arrear  is  claimed,  and  the  boundaries  thereof, .  or  suclx 
other  particulars  as  may  suffice  for  its  identification^; 
the  name  of  the  tenant ; 

the  period  in  respect  of  which  the  arrear  is  claimed  ; 
{(i)  the  amount  of  the  arrear,  with  the  interest,  tf  any, 
claimed  thfereon,  and,  when  an  amount  in  excess  of  the 
rent  payable  by  the  tenant  in  the  last  preceding  agri- 
cultural year  is  claimed,  the  contract,  or  proceeding, 
as  the  case  may  be,  under  which  that  amount  is 
payable ; 

(e)  the  nature  and  approximate  value  of  the  produce .  to  be 

distrained ; 

(f)  the  place  where  it  is  to  be  found,  or  such  other  particulars 

as  may  suffice  for  its  identification  ;  and 

(g)  if  it  is  standing  or  ungathered,  the  time  at   which   it  is 

likely  to  be  cut  or  gathered, 
(2)     The  application  shall  be  signed  and  verified  in  the  manner 
prescribed  by  the  Code  of  Civil   Procedure  for  the  signing  and 
verification  of  plaints. 

I^J  CXXIII.     (1)  *  The  applicant  shall,  at  the  time  of  filing  an 
Procedure  on  receipt    application  Under  the  foregoing  sections,    file 
of  appUcation.    •  \j^   Co«rt   such   documentary  evidence  (if  any) 

as  he  may  consider  necesaary  for  the  purposes  of  the  application. 

(2)  The  Court  may,  if  it  thinks  fit,  examine  the  applicant, 
and  shall,  with  as  little  delay  as  possible,  admit  the  application 
or  reject  it,  or  permit  the  applicant  to  furnish  additional  evidence 
in  support  of  it. 

(3)  Where  a  'Court  cannot  forthwith  admit  or  reject  an 
application  under  sub-section  (2),  it  may,  if  it  thinks  fit,  make  an 
order  prohibiting    thS  removal  of  the  produce  specified  in.  tbe 

c 
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application  pending  the  execution  of  an   order  for  distraining  the 
same  or  the  rejection  of  the  application, 

(4)  When  an  order  for  distraining  any  produce  is  made 
imder  this  section  at  a  considerable  time  before  the  produce  is 
likely  to  be  cut  or  gathered,  the  Court  may  suspend  the  execution  of 
the  order  for  such  time  as  it  thinks  fit,  and  may,  if  it  thinks  fit, 
make  a  further  order  prohibiting  the  removal  of  the  produce  pend- 
ing the  execution  of  the  order  for  cHstraint. 


*o 


/<y       GXXIV.     If  an  application  is  admitted  under  the  last  fore- 
.  Kxecafcion  of  order  for    going  scction,  the  Court  shall  depute  an  officer  tS'i 
diitraint.  distrain  the    produce   specified  therein,  or  such 

portion  of  that  produce  as  it  thinks  fit ;  and  the  officer  shall  proceed 
to  the  place  where  the  produce  is,  and  distrain  the  produce  by 
taking  charge  of  it  himself  or  placing  some  other  person  in 
charge  of  it  in  his  behalf,  and  publishing  a  notification  of  the  dis- 
traint in  accordance  with  rules  to  that  effect  to  be  made  by  the 
High  Court : 

Provided  that  produce  which  from  its  nature  does  not  admit 
of  being  stored  shall  not  be  distrained  under  this  section  at  any 
time  less  than  twenty  days  before  the  time  when  it  would  lie 
fit  for  reaping  or  gathering. 

/fu^       CXXV.    (1)  The    distraining  officer    shall,   at  the  time   of 

Service  of    demand     making  the  distraint,  serve  on  the  defaulter   a 

and  accoant.  Written  demand  for  the  arrear  due,  and  the  costs 

incurred   in   making  the  distraint,  with  an  account  exhibiting  the 

grounds  on  which  the  distraint  is  made.  •  ^ 

(2)  Where  the  distraining  officer  has  reason  to  believe  that 
a  person  other  than   the   defaulter  is   the  owner  of  the  property 

.  distrained,   he  shall  serve  copies  of  the  demand  and  account  on  that 
person  likewise. 

(3)  The  demand  and  account  ahall,  if  practicable,  be  served 
personally  ;  but  if  a  person  on  whom  they  are  to  be  served  alv- 
sconda  or  conceals  himself,  or  cannot  otherwise  be  found,  the 
officer  shall  affix  copies  of  the  demand  anq  account  on  a  conspicuous 
part  of  the  outside  of  the  house  in  which  he  usually  resides. 

f^^  GXXVl.  (1)  A  distraint  under  this  chapter  shall  not  prevent 
^  Ri^ht  to  reap,  &Ch  any  pcrsou  fi-om  reaping,  gathering  or  storing 
produce,  any  produce,   or  doing  any^  other  act  necessary 

for  its  due  preservation. 

(2)  If  the  person  entitled  to  do  so  fails  to  do  so  at  the 
^opei:  time,  the  distraining  officer   shall  cause  any  standing  crops 
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or  ungatliered  products  distrained  to  be  reaped  or  gathered  when 
ripe,  and  stored  in  such  granaries  or  other  places  as  are  commonly 
used  for  the  purpose^  or  in  some  other  convenient  place  in  the 
neighbourhood,  or  shall  do  whatever  else  may  be  necessary  for 
the  due  preservation  of  the  same. 

(3)  In  either  cs^^e  the  distrained  property  shall  remain  in  the 
(jharge  of  the  distraining  officer,  or  of  some  other  person  appointed 
by  him  in  this  behalf. 

/Z^     GZZVH     (1)    Unless  the    demand,  with  all   costs  of  the 
Sale  proclamation  to    distraint,  be  immediately  satisfied,  the  distrain- 
be  issued  unless    de-    mg    officer  shall  issuc  a  proclamation   speci- 
mand  is  satisfied.  fyj^^^  ^  ^^le  particulars  of  the  property  distramed 

and  the  demand  for  which  it  is  distrained,  and  notifying  that 
he  will,  at  a  place  and  on  a  day  specified,  not  being  less  than 
three  or  more  than  seven  days  after  the  time  of  making  the 
distraint,  sell  the  distrained  property  by  public  auction  : 

Provided  that  when  the  crops   or  products  distrained  from 
their  nature  admit  of  being  stored  but  have  not  yet  been   stored, 
the  day  of  the   sale  shall  be  so   fixed  as  to  admit  of  their  being- . 
made  reiady  &r  storing  before  its  arrival. 

(2)  The  proclamation  shall  be  stuck  up  on  a  conspicuous 
place  in  the  village  in  which  the  land  is  situate  for  which  the 
arrears  of  rent  are  claimed. 

7^^     GXXVIIL  The  sale   shall  be  held  at  the  place  where  the  dis^ 
Place  of  8 1  trained  property  is,   or  at  the  nearest  place  of 

•    *  public  resort  if    the   distraining   officer  is    of 

opinion  that  it  is  likely  to  sell  there  to  better  advantage. 

/^f     GXXIX.    (1)     Crops  or  products  which  from   their  nature 
When  produce  may  be    ^dmit  of  bein^  storcd  shall  not  be  sold  before 
sold  standing.  tljey  are  reaped  or  gathered  and  are  ready  for 

storing. 

(2)  Crops  or  products  which  from  their  nature  do  not 
admit  of  being  stored  n^y  be  sold  before  they  are  reaped  or 
gathered^  and  the  purchaser  shall  be  entitled  to  enter  on  the  land 
by  himself,  or  by  any  person  appointed  by  him  in  this  behalf 
and  do  all  that  is  necessary  for  the  purpose  of  tending  and  reaping 
or  gathering  them. 

J  Jo  CXXX.    The  property  shall  be  sold  by  public  auction,  in  one 

or  more  lots   as   the  officer  holding  the   sale 

anner  0  sa  e.  may*  think  advisable  ;  and  if  the  demand,  with 
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tli(5  costs  of  distraint  and  sale,  is  satisfied  by  the  sale  of  a  portion 
of  the  property,  the  distraint  shall  be  immediately  withdrawn 
with  respect  to  the  remainder* 

/^/      GZXXI.  K  on  the  property  being  put  up  for  sale,  a  fair 

.    ,      price  (in  the  estimation  of  the  officer  holding 

Portponementofsaie.    ^^^  ^^\^^   -^  ^^^  Offered  for  it,  and  if  the  Owner 

of  the  property,  or  a  person  authorised  to  act  in  his  behalf, 
applies  to  nave  the  sale  postponed  till  the  next  day,  or  (if  a 
market  is  held  at  the  place  of  sale)  the  next  market-day,  thfe  sale 
dhall  be  postponed  until  that  day,  and  shall  be  then  completed, 
whatever  price  may  be  offered  for  the  property. 

/-^  i       CXXXII*  The  price  of  every  lot  shall  be  paid  at  the  time 
Payment  of  purchase*    of   Sale,    or  as  soon  thereafter  as  the    officer 
"ao»ey«  holding  the  sale  directs,  and   in  defitult  of  such 

payment  the  property  shall  be  put  up  again  and  sold* 

/Ss        GXXXm.    When  the    purchase-money  has  been    paid    in 
Certificate  to  be  given    fuH,  the  officer  holding  the  sale  shall    give  the 
to  purchaser.  purchaser  a  certificate  describing  the  property 

purchased  by  him.  and  the  price  paid» 

/J7y        OXXXIV.  (1)  From  the  proceeds  of  every  sale  of  distrained 

property  under  this  chapter,  the  officer  holding 

Jh^i  ^  "^^  ^^"^    the  sale  shaU  pay  the  costs  of  the  distmnt  and 
sale,   calculated  on  a  scale  of  charges  prescribed 

by  rules  to  be  made,  from  time  to  time,  by  the  Local  Government 

in  this  behalf. 

(2)  The  remainder  shall  be  applied  to  the  discharge  of  the 

arrear  for   which  the  distress  was  made,   with    interest  thereon 

tip  to  the  day  of   sale  ;  and  the  surplus  (if  any)  shall  be  paid 

to  the  person  whose  property  has  been  sold. 

^^^         GXXXV.  Officers  holding  sales  of  property  under  this  Act, 
Ceruin  persons  may    and  all  persous    employed  by,  or  subordinate 
not  purchase.  to,  such  officers,  are  prohibited  fronf  purchasing, 

either  directly  or  indirectly,  any  property  gold  by  such  officers. 

/^<r^     GXXXVX.  (1)  If  at  any  time  after  a  distraint  has  been  made 
Procedure  where  de-    Under  this  chapter,  and  before  the  sale  of  the 
mand  is  paid  before  the    distrained  property,  the  defaulter,  or  the  owner 
■*^**  of  the  distrained  property  where  he  is  not  the 

defaulter,  deposits  in  the  Court  issuing  the  order  of  distraint, 
or  in  the  hands  of  the  distraining  officer,^the  amount  specified 
ia  the  demand  served  under  section  125,  with  all,  costs  which 
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may  fiave'beeh  incurred  after  the  service  of  the  demand,  the 
Court  or  officer,  as  the  case  may  be,  shall  grant  a  receipt  for. 
the  same  and  the  distraint  shall  forthwith  be  withdrawn. 

(2)  -When  the  distraining  officer  receives  the  deposit,  he  shall 
forthwith  pay  it  into  the  Court. 

(3)  A  receipt  granted  under  this  section  ta  an  owner  of 
distrained  property  not  being  the  defaulter  shall  afford  a  full  pro- 
tection to  him  against  any  subsequent  claim  for  the  arrears  of  rent 
On  account  of  which  the  distraint  was  made. 

(4)  After  the  expiration  of  one  month  from  the  date  of  a 
deposit  being  made  under  this  section,  the  Court  shall  pay  therefrom 
to  the  applicant  for  distraint  the  amount  due  to  him,  unless  in  the 
meanwhile  the  owner  of  the  property  distrained  has  instituted  a 
suit  against  the  applicant  contesting  the  legality  of  the  distraint 
and  claiming  compensation  in  respect  of  the  same. 

(5)  A  landlord  shall  not  be  deemed  to  have  consented  to  hiat 
tenant's  sub-letting  the  holding  or  any  part  thereof  merely  by  reason 
of  his  having  received  an  amount  deposited  under  this  section  by 
an  inferior  tenants 

/j;  C£SXVn.  (1)  When  an  inferior  tenant,  on  his  property 
Amountpaidbytinder.  ^^^^S  lawfully  distrained  under  this  chapter  for 
tenant  for  hia  lessor  may  the  default  of  a  supcrior  tcnaiit,  makcs  any 
be  deducted  from  rent.  payment  Under  the  last  foregoing  section,  he 
shall  be  entitled  to  deduct  the  amount  of  that  payment  from  any 
rent  payable  by  him  to  his  immediate  landlord,  and  that  landlord, 
if  he  is  not  the  defaulter,  shall  in  like  manner  be  entitled  to  deduct 
the  amount  so  deducted  from  any  rent  payable  by  him  to  his 
immediate  landlord,  and  so  on  until  the  defaulter  is  reached. 

(2)  Nothing  in  this  section  shall  affect  the  right  of  an  inferior 
tenalit  making  a  payment  under  the  last  foregoing  secticMi  to 
institute  a  suit  for  the  recovery  from  the  defaulter  of  any  portion 
of  the  amount  paid  t^hich  he  has  not  deducted  under  this  section. 

/jf     GXXXVIIL     Wheij  land  is   sub-let,   and  any  conflict  arises^ 
n   a-  i,K-f««^n^iri.f.    under  .this  chapter  between  the  rights  of  a  supe- 

Confliofc  between  rights        .  •ji?        •/■^•ijiii.j'   j •      !i. 

of  superior  and  inferior    nor  and  ofan  mferior  landlord  who  distrajn  the 
Vindiords.  Same  property,  the  right  of  the  superior  landlord 

fehall  prevail. 

)j  .^      GXZXIX*  ^hen  any  conflict  arises  between  an  order  for  dis- 

Distraint  of  property    t^^^iut  issucd  undcT  this  chapter  afad  an  otder 

which  is  under  attach-    issued  by  a  Civil  Court  for  the  attachment  or 

^^^^' sale  of  the  property  which  is  the  subject  ctf  tbft 
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distraint,  the  order  for  distraint  shall  prevail  ;  but,  if  the  property 
is  sold  under  that  order,  the  surplus  proceeds  of  the  sale  shall 
not  be  paid  under  section  134  to  the  owner  of  the  property  without 
the  sanction  of  die  Court  by  which  the  order  of  attachment  or  sale 
Was  issued. 

/>^o  OXL.  No  appeal  shall  lie  from  any  order  passed  by  a 
Suit  for  compensation  Civil  Cotirt  Under  this  chapter  ;  but  any  person 
for  wrongful  dutraint.  ^hosc  property  is  distrained  on  an  application 
made  under  section  121  in  any  case  in  which  such  an  application  is 
not  permitted  by  that  section  may  institute  a  suit  against  the 
applicant  for  the  recovery  of  compensation. 

/^/       GXLI.      (1)    When  the  Local   Government  is  of   opinion 
Power    for     Local    that  in  any  local  area  or  in  any  class  of  cases  it 
S'/rrs^^intlnce"    would,    by    reason    of    the    character  of  thg 
tain  cases.  cultivation  or  the  habits  of  the  cultivators,  be 

impracticable  for  a  landlord  to  realize  his  rent  by  an  application 
under  this  chapter,  to  the  Civil  Court,  it  mav,  from  time  to  time,  by 
order,  authorize  the  landlord  to  distrain,  by  himself  or  his  agent, 
any  produce  for  the  distraint  of  which  he  would  be  entitled  to 
apply  under  this  chapter  to  the  Civil  Court :  * 

Provided  that  every  person  distraining  any  produce  under  such 
authorization  shall  proceed  in  the  manner  prescribed  by  section 
124,  and  shall  forthwith  give  notice,  in  such  form  as  the  High 
Court  may,  by  rule,  prescribe,  to  the  Civil  Court  having  jurisdic- 
tion to  entertain  an  application  for  distraining  the  produce,  and 
that  Court  shall,  with  no  avoidable  delay,  depute  an  officer  to  take 
charge  of  the  produce,  distrained. 

(2)  When  an  officer  of  the  Court  has  taken  charge  of  any 
distrained  produce  under  this  section,  the  proceedings  shall 
thereafter  be  conducted  in  all  respects  as  if  he  had  distrained  it 
under  section  12^.  • 

(3)  The  Local  Government  may  at  any  time  rescind  any 
order  made  by  it  under  this  section.  •  * 

• 

^^^      GXLn.      The   High   Court  may,  from   time  to  time,  m^tke 
Power  for  High  Court    rules  consistent  with  this   Act  for  regulating 
io  make  rules.  the  procedure  in  all  cases  under  this  chapter. 

Vide  the  Appendix. 
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CHAPTER    XI IL       . 
Judicial  Pbocedure.  ^^ 

fH^      CXLm.     (1)   Th6  High  Court  may,    from    time  to  time, 
Power  to  jnodify  Civil    with  the  approval  of  the  Governor-General  in 
a'Sf  toiJdiorf    Council,  make  rules  consistent  with,  this   Act 
End  tenant  suits.  declaring  that    any    portions    of   the   Code  of 

Civil  Procedure  shall  not  apply  to  suits  between  landlord  and 
tenant  as  such  or  to  any  specified  classes  of  such  suits,  or  shall 
apply  to  them  subject  to  modifications  specified  in  the  rules. 

(2)  Subject  to  any  .rules  so  made,  and  subject  also  to  the, 
other  provisions  of  this  Act,  the  Code  of  Civil  Procedure  shall  apply 
to  all  such  suits. 

Subsection  (1)  : — Tbe  power  intended  to  be  conferred  upon  the  High  Court  by 
this  sub-section  is  an  executive  power.  The  sanction  of  the  Governor-General  in' 
Council  would  not  be  necessary  in  a  case  in  which  the  High  Court  judicially  de- 
termines that  such  a  portion  or  such  a  section  of  the  Civil  Procedure  Code  do  nok 
apply  to  the  Bengal  Tenancy  Act.  It  is  doubtful,  however,  whether  the  High 
Court's  power  under  this  Section  is  confined  to  merely  declaring  that  any  portions 
or  sections  of  the  Civil  Procedure  Cod^  will  not  apply  to  this  Act  or  extends  to 
the  making  of  any  rules  of  procedure  distinct  from  the  provisions  of  the  Civil  Pro- 
cedure Code.  The  •last  clause  of  sub-section  (1)  is  however  extensive  :  ProperFy' 
read  it  means*  that  the  High  Court  can,  with  the  approval  of  the  Governor-General 
in  Council,  make  rules  consistent  with  this  Act,  declaring  that  any  portions  of  the 
Civil  Procedure  Code  shall  apply  to  suits  between  landlords  and  tenants  as  such  or 
to  any  specified  classes  of  such  suits,  subject  to  the  modifications  specified  in  the 
rules.  So  read  by  implication  the  section  provides  that  the  Hi^h  Court  is  empower- 
ed to  frame  rules  in  modification  of  any  portion  of  the  Code  of  Civil  Procedure. 

Subsection  (2): — Act  X  of  1859  had  provided  the  procedure  of  rent  suits. 
In  Act  VIII  of  1869  (B.  C.)  however,  section  84  prescribed  :  **  Save  as  in  this  Act 
is  otherwise  provided,  suits  of  every  description  brous'ht  for  any  cause  of  action 
arising  under  this  Act,  and  all  proceedings  therein,  shall  be  regulated  by  the  Code 
of  Civil  Procedure  passed  by  the  Governor-General  in  Council,  being  Act  No.  VIII 
of  1859,  and  by  such  further  and  other  enactments  of  the  Governor-General  in 
Council  in  relation  to  Civil  Procedure  as  now  are,  or  from  time  to  time  may  be, 
in  force  ;  and  all  the  provisions  of  the  said  Act  and  of  such  oi^er  enactments  shall 
apply  to  fluch  suits."  The  present  section  is  also  similar  in  effect,  only  the  High 
Court  may  from  time  to  time  frame  rules  modifying  the  procedure  with  the  sanc- 
tion of  the  GovSrnor-General  in^  Council. 

Section  108  of  the  Civil*  Procedure  Code  is  made  applicable  to  rent  suits 
under  the  Act  by  this  section — MuesU  Draba  Mayi  Gupta  v.  Tarachttm  Sen^ 
7  B.  L.  R.,  207  ;  16  W.  R.,  17.  Mark  however  that  while  the  old  Act  said  ^^  suits  of 
every  description,  &c.,  and  all  proceedings  therein  shall  be  regulated  by  the  Code  of 
Civil  Procedure,  Ajc.,'*  the  present  sub-section  only  says  that  "  the  Code  of  Oivii 
Procedure  shall  apply  to  all  such  suits  (i.e,,  suits  between  landlord  and  tenant  as  such 
or  to  any  specified  classes  ofsv^ch  suits).  Does  the  word  suit  here  include  execution 
proceedings  or  interlocutory  proceedings  7  Does  the  Civil  Procedure  Code  apply 
to  those  proceedings  subject  to  the  provisions*  of  the  Act  7  I  think  an  affirmative 
answer  is  to  be  returned  to  this  question.    The  word  '  suit'  has  not  been  defined  ia  . 
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this  Act  or  in  the  Cml  Procedure  Code.  It  was,  however,  held  in  a  Fall  bench  of 
the  Bombay  High  Ooart  that  a  suit  is  a  '' judicial  proceeding" — Eatunchand 
Shrichand  t.  Hanmanirav  Shitr  Bakas,  6  Bom.  H.  C.  Rep.,  166  ;  and  the  sam© 
'  opinion  was  adopted  in  a  Full  Bench  of  the  Calcutta  High  Court  in  a  batch  of  cases 
reported  at  pa^e  662  of  I.  L.  R.,  3  Cal.,  662.  It  may  be  submitted  that  the  word 
*  suit'  in  this  section  should  be  read  in  the  same  sense  in  which  the  word  'proceedings' 
in  the  General  Clauses'  Act  has  been  read  by  the  High  Courts,  viz,,  '*  that  it 
includes  all  proceedings  in  any  suit  from  the  date  of  its  institution  to  its  final  dis- 
posal, including  proceedings  in  appeal."  This  meaning  is  evident  from  the  facir  that 
the  chapter  is  headed  as  "  Judicial  Frocsdure,'^  and  that  the  marginal  note  of  the 
following  section  (li4:)  is  "  jurisdiction  in  j>roc^e?in^«  under  the  Act."  Vide  tlso 
cl.  {h)  of  section  148. 

Subject  to  any  rules  so  made  and  subject  also  to  the  other  provisions  of  this  Act,^» 
Da  th'  A  t  IF  t*  "^^^  ^^^  Procedure  Code  for  the  time  being  governed  the 
^ouMding^  or  s^m  ^^^^  ^^^  proceedings  under  the  old  Rent  Law,  and  so  it 
eommeneed  before  the  does,  as  we  have  seen  the  suits  and  proceedings  under  the* 
Aet  eame  ijUo  oper&~  present  Rent  Law.  But  the  old  Act  had  some  special  pro- 
^^*  ^  visions,  and  the  new  Act  has  others.     Some  of  these  are 

contradictory  to  each  other.  Under  the  new  law,  for  instance,  no  written  statement 
is  admissible  without  b  special  reason,  (clause  (e)  of  section  148)  ;  no  plea  of  payment 
is  to  be  admitted  unless  the  amount  in  claim  is  deposited  previously,  and  so  on.  These 
provisions  were  not  in  existence  under  the  old  law.  In  a  suit  or  proceeding  com- 
menced before  this  Act  came  into  force,  are  the  special  provisions  of  the  new  law  to 
apply,  or  does  the  old  Act  govern  ?  "No  provision  has  been  made  on  this  point  by  the. 
Act.  We  must  therefore  be  guided  by  section  6  of  the  General  Clauses  Act  (No.  I  of 
1868)  which  provides  that "  the  repeal  of  any  Statute,  Act  or  Regulation  shall  not  affect 
nny  thing  done  or  any  offence  committed,  or  any  fine  or  penalty  incurred,  or  proceedings 
bommenced  before  the  repealing  Act  shall  have  come  into  operation."  Compare  section 
3  of  Act  V  of  1867  (B.C.)  Proceedings  in  section  6  of  Act  I  of  1868  has  been  held 
to  mean  ^^  all  proceedings  in  any  suit  from  the  date  of  its  institution  to  its  final 
disposal  and  therefore  including  proceedings  in  appeal — Batun  Chand  Shri  Chand  v. 
Hunmantrav  Shivbahas,  6  Bom.  H.  C.  Rep.,  F.  B.,  166  ;  Bunjit  Sing  and  others 
V.  Meherban  Kon  and  a  hatch  of  cases,  I.  L.  R.,  8  Cal,  662  F.  B.,  per  Sir  R.  Garth. 
In  delivering  his  judgment  in  this  latter  case  which  bore  upon  the  construction  of 
section  8  of  the  Civil  Pocedure  Code  and  of  section  6  of  the  General  Clauses'  Act, 
Mr;  Justice  Jackson  observed  :  ^  By  making  this  use  of  the  6th  section  of  the 
General  Clauses'  Act,  and  by  taking  the  view  which  I  have  taken  of  the  effect  of' 
'section  8  of  the  Civil  Procedure  Code,  it  seems  to  mer  that  all  difficulty  is  avoided. 
rThe  Provisions  of  the  Code  will  then  have  no  retrospective  effect  so  as  to  injure 
any  right  of  action  or  right  of  appeal  existing  at  the  time  ^en  the  Code  came  into 
effect  ;  at  the  same  time  that  the  procedure  as  intended  by  the  Legislature  will 
come  into  force  with  all  its  incidents  in  every  case  at  the  time  indicated,  i,e,,  ta 
gay  (1)  the  procedure  in  suits  instituted  after  the  Code  came  into  force  will  be 
wholly  subject  to  its  provisions  ;  (2)  the  procedure  4n  suits  commisnced  before  it 
eame  into  force  and  pending  at  that  time  will  be  regulated  by  the  previous  law  up 
to  decree,  and  by  the  Code  after  decree  ;  and  (3)  the  procedure  after  decree  in  suits 
determined  before  the  Code  came  into  force  would  thereafter  be  governed  entirely 
by  the  Code  as  to  new  proceedings,  but  not  as  to  proceedings  already  commenced, 
which,  ..according  to  the  view  now  suggested,  are  speciallv  protected  by  Act  I  of 
1868.**  This  construction,  however,  is  only  possible  by  reaaing  section  6  of  the 
^i^eral.  Clauses  Act  with  section  3  of  the  Civil  Procedure  Ckxle.  It  is,  therefore, 
safe  to  follow  the  learned  Chief  Justice's  opinion.  Hence  §n  application  for  execution 
6f  decrees  obtained  under  the  old  Act  will  be  governed  by  the  old  Act.  All 
applications  for  execution  of  a  decree  are  implications  in  the  suit  which  resulted 
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in  thatVeo^.  Therefore  if  the  suit  was  instituted  under  the  xdd  Act,  the  repeal 
of  that  Act  cannot  affect  proceedings  commenced  before  the  repealing  Act  came 
into  force — Behari  Lai  and  another  v.  Oohurdhun  Lolly  I.  L.  R.,  9  Cal.,  446  ; 
Mungal  Pershad  Diehit  T.  Qrija  Kant  Lahiri,  I.  L.  B.,  8  Cal.,  51.  Vide  notes 
under  section  2. 

/  ^/y  CXLIV.  (1)  The  cause  of  action  in  all  suits  between  land- 
Jurisdiction  in  pre  lord  and  tenant  as  such  shall,  for  the  pur- 
ceedings  under  Act.  poscs  of  the  Code  of  Civil  Procedure,  be  deemed 
to  have  arisen  within  the  local  limits  of  the  jurisdiction  of  the 
Civil  Court  which  would  have  jurisdiction  to  entertain  a  suit  for 
the  possession  of  the  tenure  or  holding  in  connection  with  which 
the  suit  is  brought. 

(2)  When  under  this  Act  a  Civil  Court  is  authorized  to  make 
an  order  on  the  application  of  a  landlord  or  a  tenant,  the  application 
shall  be  made  to  the  Court  which  would  have  jurisdiction  to 
entertain  a  suit  for  the  possession  of  the  tenure  or  holding  in 
connection  with  which  the  application  is  brought. 

Section  35  of  Act^  VIII  of  1869  (B.  C.)  provided:    **The  cause  of  action  in 
suit  brought  for  the  delivery   of   any   potta   or  kabuliyat,  or 
•  for    the    cancelment  of  a  lease,   for  the  determination  of 

rates  of  rent,  for  illegal  exactions  of  rent,  cess,  or  impost,  for  refusal  of  receipt 
for  rent  paid,  the  extortion  of  rent,  for  excessive  demand  of  rent,  for  arrear  of  rent, 
for  abatement  ef  rent,  and  for  refusing  to  register  transfers,  succession,  or  divisions 
under  section  26,  shall  be  deemed  to  have  arisen  within  the  jurisdiction  of  the 
Court  which  would  have  had  jurisdiction  to  entertain  a  suit  for  the 
recovery  of  the  land  or  other  immoveable  property  in  relation  to  which  the  cause 
of  action  arose,  and  shall  be  brought  in  such  Court  and  in  no  other  Court.^'  Henoe 
under  the  old  law  the  suit  enumerated  in  this  section  were  treated  as  suits  for 
lands  or  other  immoveable  property  ;  but  all  other  descriptions  of  suits  were 
to  be  brought  under  the  Civil  Procedure  Code  in  the  Court  within  the  jurisdiction 
of  which  the  cause  of  action  shall  have  arisen,  or  within  the  jurisdiction  of 
which  the  defendants  at  the  time  of  the  commencement  of  the  suit  shall  dwell, 
or  personally  work  for  gain. 

It  is  obvious  that  the  present  law  is  considerably  changed.    The  cause  of 
n      hi     d  action  in  all  suits  between  landlord  and  tenant  shall  be 

^    *  d^med  to  have  arisen  within  the  local   limits  of  the  juris- 

diction of  the   Civil  Court  which  would  have  jurisdiction  to  entertain  a  suit  for 
the  possession  ^f  the  tenure  or  holding  in  connection  with  which  the  suit  is   brought. 
^^  "  The  ttords  cause  of  action  mean  everything  material  and 

^7  ^wtwii,  essential  to  prove  in  support  of  the  plaintiff's  case,   all   those 

things  which  are  necessary  to  give  a  right  of  action,  whether- they  are  to  be  done 
by  the  plaintiff  or  by  a  third  person  ;  neither  the  making  of  the  contract  nor  the. 
breach  of  it  constitutes  the  whole  cause  of  action,  but  each  is  apart  of  the  cause  of 
action,  and  so  also  is  the  consideration  given  for  the  defendant's  promise,  and  so 
is  the  performance  of  any  condition,  or  the  happening  of  any  event  upon  which 
the  plaintiff's  right  to  due  depends."     Macpheraon^s  Civil  Procedure  Code. 

Neither  of  the  sub-sections  provide  for  the  pecuniary  limit.    They  only  give 
-,       .       ....  us  •rules  for  the  local  jurisdiction.     This  section    should 

pecuniary  ttwu.  therefore  be  read  with  the  Bengal  Civil  Court's  Act  which 
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presoribes  Rs.  1,000  to  be  the  pecuniary  limit  of  the  Monsiff,  the  Subordinate 
Judge  and  the  District  Judge  taking  cognizance  of  suits  when  the  value  of  the 
,  property  exceeds  Rs.  1,000.  The  pecuniary  limit  is,  however,  to  be  determined  by 
'  the  Talue  of  the  tenure  or  holding  and  not  by  its  rental  ;  and  the  mode  of  com 
puting  the  value  of  the  subject-matter  of  a  suit,  as  provided  by  Act  VII  of  1870, 
applies  only  to  determining  the  Court- fee  to  be  paid,  and  not  to  the  question  of 
jurisdiction — Jubraj  Sing  v.  Inderjeet  Mahaton,  18  W.  R.,  108  ;  Nanhoon  Sing  ^. 
Too/ani  Singh,  20  W.  R.,  88  ^  Chander  Naih  Bhattacharji  v.  Bnndahun  Shaha 
and  otheri,  25  W.  R.,  89.  Hence  the  question  whether  a  Munsiff  has  jurisdiction 
or  not  does  not  depend  upon  the  amount  of  the  Court-fees  to  be  paid  but  upon 
the    actual    market    value  of    the  tenure    or    holding.       Clause   11  of    section 

M     7  of  the  Court  Fees'  Act,  however,  give  the  rules  for  determining  the  amount  of 

'  I     Oonrt-fee  payable  in  suits.    That  clause  runs  thus  : — 

^'  In  the  following  suits  between  landlord  and  tenant  : 

(a)  for  the  delivery  by  a  tenant  of  the  counterpart  of  a  lease, 

(b)  te  enhance  the  rent  of  a  tenant  having  a  right  of  occupancy, 

(c)  for  the  delivery  by  a  landlord  of  a  lease, 

(d)  to  contest  a  notice  of  ejectment, 

(e)  to  recover  the  occupancy  of  land  from  which  a  tenant  has  been  illegally 

ejected  by  the  landlord,  and 

(f)  for  abatement  of  rent  : 

according  to  amount  of  the  rent  of  the  land  to  which  the  suit  refers, 
payable  for  the  years  next  before  the  date  of  presenting  the  plaint.^' 

/  T^  OXLV.  Every  naib  or  gomashta  of  a  landlord  empowered 
Naibeorgomashtasto  ^  t^is  behalf  by  a  written  authority  under  the 
be  recogniied  agents.  hand  of  the  landlord  shall,  for  the  purposes  of 
every  such  suit  or  application,  be  deemed  to  be  the  recognized 
agent  of  the  landlord  within  the  meaning  of  the  Code  of  Civil 
Procedure,  notwithstanding  that  the  landlord  may  reside  within 
the  local  limits  of  the  jurisdiction  of  the  Court  in  which  the  suit 
is  to  be  instituted  or  is  pending,  or  in  which  the  application 
IB  made. 

Sectioti  24  cff  Act  VIII  of  1869  (B.C.)  had  ;  «  AU  suits  which  under  the 
pTorisions  of  this  Act  may  be  brought  by  or  against  zemindars  or  other  persons  in 
the  receipt  of  the  rent  of  land,  may  be  brought  by  or  against  surburahkars  or 
tehsfldars  of  estates  held  under  khas  management,  whether  such  estates  are  the 
property  of  Goremment  or  of  individuals."  -* 

Section  86  of  Act  XIY  of  1882  provides  :  *^  Any  appearance,  application 
or  act  in  or  to  any  Court  required  or  authorized  by  Imr  to  be  made*  or  done  by  a 
party  to  a  suit  or  appeal  in  such  Court  may,  excegt  when  otherwise  expressly  pro- 
vided by  any  law  for  the  time  being  in  force;  be  made  or  done  by  the  party  in  person 
or  by  his  recognized  agent,  or  by  a  pleader  duly  appointcKi  to  act  on  his  behalf. 
Provided  that  any  appearance  may  be  made  by  the  party  in  person  if  the  Court 
90  direct.'* 

And  section  87  :  *'  The  recognized  agents  or  parties  by  whom  such  i4)pear- 
akiees,  applications,  and  acts,  may  be  made  or  done  are  : —    * 

(a)  Persons  holding  general  powers-of  attorney  from  parties  not  resident  within 
the  local  limits  of  the  jurisdiction  of  the  Court  within  which  the  appear- 
ance, application  or  act  is  made  or  done,  authorizing  them  to  make 
and  do  such  appearances,  applications  and  acts  on  behalf  of  such  parties. 
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(6)rMQktars  duly  certificated  under  any  law  for  tlie  time  being  in  force,  and 
holding  special  powers-of-attorney  authorizing  them  to  do  on  behalf  o£ 
their  principals  such  acts  as  may  legally  be  done  by  muktars. 

(c)  Persons  carrying  on  trade  or  business  for  and  in  the  names  of  parties  not 
r^ident  within  the  local  limits  of  the  jurisdiction  of  the  Court  ?rithlii 
which  the  appearance,  application  and  act  is  made  or  done  in  matters 
connected  with  such  trade  or  business  only,  where  no  other  agent  is 
expressly  authorized  to  make  and  do  such  appearanceS|  appliofttions 
and  acts." 

Empowered  in  this  behalf ^  f .«.,  for  the  purposes  of  a  suit.  • 

//^^  GXLVI.     The  particulars  referred  to  in  section  58  of  the 
Special  register    of    Code  of  Civil  Procedure  shall,  in  the  case  of  such 
««*«•  suits,  instead  of  being  entered  in  the  register 

of  civil  suits  prescribed  by  that  section,  be  entered  in  a  special 
register  to  be  kept  by  each  Civil  Court,  in  such  form  as  the  Local 
Grovemment  may,  from  time  to  time,  prescribe  in  this  behal£ 

Section  42  of  Act  VIII  of  1869  c  B.C.)  provided  :  "All  suits  brought  under 
any  of  the  provisions  of  this  Act  shall  be  entered  in  a  special  register  of  the  Court 
kept  for  that  purpose." 

The  particulars  refeired  to  in  section  58  of  the  Code  of  Civil  Procedure  are 
those  mentioned  in  section  50  of  the  Code,  viz.  :— 

(a)  "  The  name  of  the  Court  in  which  the  suit  is  brought, 

(h)  The  name,  description  and  place  of  residence  of  the  plaintiff, 

(c)  The  name,  description  and  place  of  residence  of  the  defendant  so  far  as  they. 

can  be  ascertained, 

(d)  A  plain  and   concise  statement,  of  the  circumstances  constituting  the  cause) 

of  action  where  and  when  it  arose. 
(«)  A  demand  of  the  relief  which  the  plaintiff  claims,  and 
(f)  If  the  plaintiff  has  allowed  a  set-off  or  relinquished  a  portion  of  his  daim 

the  amount  so  allowed  or  relinquished.^' 

This  provision  is  introduced  obviously  for  statistical  purposes,  and  not  f6r  the 
purpose  of  separating  into  parts  the  jurisdiction  exercised  by  one  Court— 
Jallalooddeen  v.  Major  James  Brown,  18  W.  R.,  99.  The  question  whether  a 
suit  is  one  under  Act  YIII  of  1869  (B.  C)  or  not  appears  to  be  of  the  most 
frivolous  character ;  and  the  mere  fact  of  a  suit  being  by  some  mistake  of  the 
office  probably  registered  in  the  book  of  rent  suits  ought  not  to  conclude  plaintiff 
—Bam  Narain  MiUer  j.  Nobin  Ckunder  Moordafarash,  IS  W.  B.,  208.  There 
is  no  longer  any  such  distinction  as  one  side  of  the  Court  from  another,  Revenue 
atid  Civil— Pttno^  Duff  Boy  v.  Fekoo  Boy  and  otherByldW.  R.,  160;  J^ala 
Bhugwan  8ahai*Y.  Sangesvar  Chowdry,  19  W.  R.,  431 ;  Qobind  Mahton  y.  Bam 
Khelawan  Singh,  22  W.  R.,  478a 

y y  7    CXLVn.     Subject  to  the  provisions  of  section  373  of  the 
^        .    ..       Code  of  Civil  Procedure,  where  a  landlord  has 

Successive  rent-suits.      .      ...    ,   j  ..  •.•./•      .r 

instituted  a  suit  against  a  mjatfor  the  recovery 
of  any  rent  of  jiis  holding,  tiie  landlorcT  shall  not  institute 
another  suit  against  him  for  the  recovery  of  any  rent  of  that  holding 
until  after  three  months  from  the  date  of  the  institution  of  the 
previous  suit. 
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"  We  have  sabstitnted  for  the  section  of  the  Bill  No.  II,  regolatinff^  the 
instalments  ia  which  rent  is  to  be  payable,  the  following  simpler  provision, 
namely:—* 

*  58.  Subject  to  agreement  or  established  osage,  a  money-rent  payable  by' 
a  teniire-holder  or  raiyat  shall  be  paid  in  four  equal  instalments  falling  due  on 
the  last  day  of  each  quarter  of  the  agricultural  year.' 

And  to  prevent  raiyats  being  harassed  by  successive  suits  for  arrears,  when  by 
agreement  or  custom,  a  larger  number  of  instalments  than  four  may  be  established, 
we  have  inserted  in  Chapter  XIII,  a  section  (147)  enacting  in  effect  that  snch  suits 
shall  not  be  instituted  against  a  raiyat  oftener  than  once  in  three  months."  {j^leet 
Committee^ i  Report,) 

In  this  provision  the  Legislature  has  adopted  the  prindple  enunciated  in 
Taruh  Chunder  Mooherjce  v.  Paneko  Mohini  Dabiy  8  G.  L.  R.,  297  ;  L  L.  B., 
6  Cal.,  791. 

Section  878  of  the  Civil  Procedure  Code  provides :  "  If,  at  any  time  after  the 
institution  of  the  suit,  the  Court  is  satisfied,  on  the  application  of  the  plaintiff  (a) 
that  the  suit  must  fail  by  reason  of  some  formal  defect,  or  (5)  that  there  are  sufficients 
grounds  for  permitting  him  to  withdraw  from  the  suit  or  to  abandon  part  of  his  claim, 
with  liberty  to  bring  a  fresh  suit  for  the  subject-matter  of  the  suit,  or  in  respect  of 
the.  part  so  abandoned,  the  Court  may  grant  such  permission  on  such  terms  as  to  costs 
or  otherwise  as  it  thinks  fit.  If  the  plaintiff  withdraw  Irom  the  suit^  or  abandon 
part  of  his  claim  ^thout  such  permission,  he  shall  be  liable  for  such  costs  as.^ 
the  Court  may  award,  and  shall  be  precluded  from  bringing  a  fresh  suit  for  the. 
same  matter  or  in  respect  of  the  same  part.  Nothing  in  this  section  shall  be 
deemed  to  authorize  the  Court  to  permit  one  of  several  plaintiffs  to  withdraw 
without  the  consent  of  the  othersk^ 

/^S     OXLVni.     The  following  rules  shall  apply  to  suits  for  the 
:ftocedure  in   rent-      recovery  of  rent  :— 

snitt.  (a)    sections  121  to   127   (both  inclusive), 

129,   305,  and  32a  to  326   (both  inclusive)  of  the  Code  of  Civil 
Procedure  shall  not  apply  to  any  such  suit : 

(i)  the  plaint  shall  contain,  in  addition  to  the  particulara 
specified  in  section  50  of  the  Code  of  Civil  Procedure,  a  statement 
of  the  situation,  designation,  extent  and  boundaries  of  the  land  held 
by  the  tenant ;  or,  where  the  plaintiff  is  unable  to  give  the  extent 
or  boundaries,  in  lieu  thereof  a  description  suffieient  for  identifica- 
tion i/CM^  »•  -^«^^.  /xfx 

(c)  the  summons  shall  be  for  the  fiAal  disposal  of  the  suit, 
unless  the  Court  is  of  opinion,  that  the  suftunons  should  be  for  the: 
settlement  of  issues  only  : 

{d)  the  service  of  the  summons  may,  if  the  High  Court  by 
rule,  either  generally,  or  specially  for  any  local  area,  so  directs,  tie 
effected,  either  in  addition  to,  or  in  substitution  for,  any  other  mode 
of  service,  by  forwarding  the  summons  by  post  in  a  letter  addressed 
to  the  defendant  and  registered  under  Part  IH  of  the  Indian  Post 
Office  Act,  1866  ; 
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wlien  a  sdmmbtis  is  '  do  forwarded  in  a  letter,  and  it  is  proved 
that  the  letter  was  duly  posted  and  ifegistered,  the  Court  may 
presume  that  the  summons  has  been  duly  served  : 

(e)  a  written  statement  shall  not  be  filed  without  the  leave  of 
the  Court : 

(/)  the  rules  for  recording  the  evidence  of  witnesses,  pre- 
scribed by  section  1^9  of  the  Code  o£  CivU  Procedure^  shall 
apply,  whether  an  appeal  is  allowed  or  not : 

{g)  the  Court  may,  when  passing  the  decree,  order  on  the  oral 
application  of  the  decree-holder  the  execution  thereof,  unless  it  is 
a  decree  for  ejectment  for  arrears  : 

(A)  notwithstanding  anything  contained  in  section  232  of  the 
Code  of  Civil  Procedure,  an  application  for  the  execution  of  a  decree 
for  arrears  obtained  by  a  landlord  shall  not  be  made  by<*an  assignee 
df  the  decree  unless  the  landlord's  interest  in  the  land  has  become 
and  is  vested  in  him.  .-^*^  .  JA-^-  /^  c^  2$^ 

This  section  coatemf^fttes  tbe  procedure  for  suits /or  the  recovery  of  rent  only. 

daiMe  (a) : — Becticms  121  to  127  of  the  Code  of  Oiyil  Procedure  rehle 
to  the  examtnatioa  of  parties  hj  interrogatorieSi  the  mode  of  their  senrice  iiid 
the  consequence  of  omission  to  answer. 

Section  129  relates  to  the  power  of  the  Court  to  order  discoyerj  of  documents* 

Section  SOS  enables  the  Court  to  postpone  the  sale  of  any  property  if  the 
judgment-debtor  can  satisfy  it  that  the  amount  of  the  decree  can  be  raised  by 
tfiortgage,  lease,  or  privi^  sale  thereof. 

Sections  820  to  826  provide  that  if  the  Local  Oovemment  with  the  prenous 
sanction  6f  the  Goyernor-Oeneral  in  Council  so  order,  thp  Collector  may  be  inyested, 
in  regard  to  a  specified  local  area,  with  the  power 'of  executing  dectees  and 
selling  immoveable  properties  in  satisfaction  thereof. 

CtetMtf  (5;  :— Section  48  of  Act  VIII  of  1869  (B.  C.)  provided  :  "In  any 
suit  hereafter  to  be  brought  for  the  recovery  of  an  arrear  of  rent,  the  plaint  shall 
specify  the  name  of  the  villag^e  and  estate,  and  of  the  pergunnah  or  other  local 
division  in  which  the  land  is  situate,  the  yearly  rent  of  the  land,  the  amount 
(if  any)  received  on  account  of  the  year  for  which  the  claim  is  made,  the  amount 
in  arrear,  and  the  time  in  respect  of  which  it  is  alleged  to  be  due.  If  the  arrear 
is  alleged  to  be  due  ffom  any  raiyat,  the  plaint  shall  further  specify  the  quanti^ 
of  land ;  and  where  fields  have  been  numbered  in  K  Goverxuxftnt  survey,  the 
number  (if  it  be^possible  to  giv^it)  of  each  field." 

Section  50  of  Act  XIY^  of  1882  runs  thus :  "  The  plaint  must  Contain  the 
fbllowing  particulars :— - 

(a)    the  name  of  the  Court  in  which  the  suit  is  brought ; 

(h)    the  name,  description  and  place  of  residence  of  the  plaintiff ; 

\c)  the  name,  description  and  place  of  residence  of  the  defendant ;  so  for 
as  they  can  be  ascertained  ; 

(d)  a  plain  and « concise  statement  of  the  circumstances  oonstituting  die 
cause  of  action,  and  where  and  when  it  arose  ; 

(e)  a  demand  of  the  relief  which  the  plaintiff  claims  ;  and 

(/)  if  the  plaintiff  has  allowed  a  set-off  or  relinquished  a  portion  of  his  dum 
the  amount  so  allowed  or  relinquished. 
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IS  the  pbantiff  seeks  tbe  recoverj  of  monej,  the  plaint  must  state  t&  predsia 
aatount  so  far  as  the  case  admits. 

In  a  snit  for  mesne  profits,  and  in  a  snit  for  the  amonnt  which  will  be  found 
d«6  to  the  plaintiff  on  taking  onsettled  accounts  between  him  and  the  defendant, 
the  plaint  need  only  state  approximately  the  amount  sued  ior. 

When  the  pluntiff  sues  in  a  representotiTe  character,  the  plaint  should  show 
Bot  only  that  he  has  an  actual  existing  interest  in  the  subject-matter,  but  that  he 
has  taken  the  steps  necessary  to  enable  him  to  institute  a  suit  concerning  it. 

The.  plaint  must  show  that  the  defendant  is  or  claims  to  be  interested  in  the 
fiubject-matter,  and  that  he  is  liable  to  be  called  upon  to  answ^  ^e  plaintiffs 
dtpiand. 

If  the  cause  of  action  be  beyond  the  period  ordinarily  Uowed  by  any  law  for 
instituting  the  suit,  the  plaint  must  show  the  ground  upon  which  exemption  from 
such  law  is  claimed/' 

In  addition  to  these  particulars,  those  that  are  mentioned  in  the  section  should  be 
giren. 

Who  18  to  mte  ? — ^When  a  person  sues  on  behalf  of  his  principal  under  a  power^ 
of-attomey  the  principal's  name  should  appear  as  plaintiff — Ohoonee  Sukul  r,  Hwr 
Fershad,  1  All.,  277.  By  secticm  24,  Act  YIII  (B.  0.)  of  1869,  the  surban&ars 
and  tehsildars  might  institute  suits  for  rent,  but  the  zemindar's  name,  and  not  their  own 
names,  must  be  ^tered  as  plaintiff— ZaJ/««  PeraJuxd  y.  Gunga  Prosad,  4  AM.,  59. 
A  gomcuhta  or  ammookhtear  cannot  bring  a  suit  for  rent  in  his  own  name — Kunj 
Bikari  Boy  y,  Pumo  Chunder  Chatterjiy  12  C-  L.  R.,  55  :  suits  for  property  should 
be  brought  in  the  name  of  the  real  and  not  in  the  name  of  the  colorable  owner — 
Tcanaoonnesa  y.  Woojjul  Monee  Daseey  20  W.  B.,  72.  In  a  suit  for  rent,  the 
pl^ntiff  must  elect  between  the  ostensible  and  the  real  owner — Sheik  Kamyah  y« 
Mu88t.  Omda  Begum  and  Moulvi  Abdool  Wahab  y.  Musst.  Omda  BegwHy  Sp.  W.  R., 
(Act  X),  88. ;  or  the  plaintiff  must  proceed  against  the  person  really  in  possession-^ 
B^n  Bthari  Chovo&ry  y.  Ram  Ckundra  Boy,  5  B.  L.  R.,  235  ;  14  W.  R.,  12  ; 
Baj  Kishen  Mozoomdar  y.  Heeralal  Bukahee,  Marsh.,  188 ;  Prosunno  Kumnr  Pdl 
aiowdry  y.  Eoylaah  Ohundra  Pal  Chawdry,  2  Ind.  Jur.,  827  ;  8  W.  R.,  428. 
The  zemindar  is,  howeyeiv  entitled  to  sue  his  recorded  tenant — Vide  notes,  ante, 
section  73  and  those  refsrred  to  therein.  Where  the  plaintiff  has  sold  his  rights 
during  the  pendency  of  his  suit,  it  is  irregular  to  substitute  for  his  name  that  of 
the  purchaser,  but  it  is  an  irregularity  that  can  be  cured  by  the  consent  of  thd  de- 
fendant— Beer  Chunder  Boy  Mohapatur  y.  Shaik  Twmzuddin;  12  W.  R.,  87  ;  8 
&  L.  R.,  214.    See  the  effect  of  section  72  upen  this. 

A  corporation  should  sue  in  its  own  name — Bamdass  Sein  y.  Stephenson,  10  W. 
R.,  866;  unregistered  or  unincorporated  company  must  disclose  the  names  of  its 
members  when  suing — Koylask  Chunder  Boy  y.  Ellis,  8  W.  R.,  45  ;  but  such  of 
the  members  as  are  minors  can  neither  sue,  nor  be  joined  as  co-plaintiffs,  in  their 
own  names — Pitam  Dass  and  Gouree  Dutt  y.  Bam  Dhone  Da$,  1  Taylor,  279.  A 
corporate  body  should  be  sued  in  its  corporate  n^me.  A  suit  Against  "  A  B ," 
agent  of  the  corporation,  id  bad— -AToWn  Chunder  Paul  v*  Stephenson,  15  W;  R.,  534  ; 
Mohendranaih  Mookerji,  Overseer,  9  W.  R.,  206  ;  so  in  a  suit  against  A  B, 
proprietor  of  an  estate,  A  B  and  not  his  karenda  should  be  the  defendant — Madho 
Bojo  Apatf  y.  Thakur  Pershad,  4  Agra,  127  ;  in  the  case  of  an  unincorporated  or 
unregistered  company,  the  names  of  the  persons  composing  it  must  be  set  forth  as 
a  rule;  but  if  the  plaintiff  cannot  find  out  the  names,  he  may  sue  the  company  in 
the  name  in  which  they  are  carrying  on  business,  stating  his  inability  to  giye  a 
better  description — Koylash  Chunder  Boy  y^  Ellis,  8  W.  R.,  45  ;  Cannan  y.  Kdylash 
Chunder  Boy,  25  W.  R.,  117.  To  describe  the  plaintiff  as  "  A  B,  an  infant  resid- 
ing in  Chitpore  Road  in  the  Town  of  Calcutta,"  is  not  A  sufficient  description  of  his 
place  of  abode  under  section  50  of  the  Ciyil   Prooedure  Code  ;  nor  is  -it-eufficient 
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.under  4hai  seetSon  to  describe  ibe  defendant  as  '^tormerly  ot Calcutta,*' witliont 
alleging  that  the  plaintiff  has  been  unable  to  ascertain  his  pUoe  of  residence  nvom 
definitely— ^f^'  Solfmon  t.  AMool  AziZy  4  G.  L.  K.,  866. 

The  description  contemplated  by  the  Code  includes  all  the  titles  hj  whidi  ilie 
party  is  generally  known;  and  if  a  party  from  obstinacy,  or  pique  or  anything  ia 
fact  tynt  ^  honijide  dispute  as  to  the  right  to  a  title,  persistently  refuses  to  giro  his 
adrersary  that  title  by  which  he  is  generaUy  recognised,  the  Court  ought  not  to 
permit  that  species  of  insult*  Defendant  objected  that  his  titles  were  not  set  forth, 
.and  asked  that  he  might  be  described  as  in  the  Government  Gazette,  <^  The 
.Hon*ble  Maharajah  Meerga  Yijaya  Rama  Gujaputti  Raz  Mane  Sultan  Bahadur,  Guru 
of  Vizianagram,^*  and  plaintiff  was  granted  a  week  to  amend  bat  did  not.  It  waa 
held  by  the  Priyy  Council  oyerruiing  the  High  Court  that,  with  the  exception  of 
the  word  ^'  Honorable*^  which  seemed  less  a  matter  of  description  than  an  honorary 
distinction,  as  it  applied  to  the  members  of  the  Council,  the  Judge  was  right  in 
insisting  <m  the  titles,  and  in  rejecting  the  plaint  on  non-compliance  as  the  titles 
could  not  be  rationally  disputed — Raja  Sitaram  Krishna  y.  Baja  Vijoya  SamO^ 
.8  Had.,  81;  18  W*.  R.,  801,  In  this  case  their  Lordships  disapproved  of  the 
case. of  Kiahen  Chand  Golecha  v.  Meghraj  Kobhivia  Boy  Bahadur^  12  W.  R.,  450; 
in  which  the  High  Court  at  Calcutta  refused  to  insist  on  the  insertion  of  the  words 
<<  Roy  Bahadur." 

In  suits  to  recover  possession,  the  date  of  dispossession  must  be  given  as 
accuratdy  as  possible— -Boy JyanotA  Surma  v.  Ojan  Bibi,  11  W.  R.,  288.  In 
suit  lor  land  in  Bengal,  the  boundaries  need  not  be  stated  in  the  plaint,  if  the 
.description  given  is  sufficient  for  its  identification — Aftafmddin  v.  Shamsaddin 
MtUlik^  18  W.  R.,  461.  But  see  against  this  opinion — Mahomed  iBmdtl  ▼• 
Lala  Dhandu  Kishore  Narain,  25  W.  R.,  89.  In  the  North- West  the  fields  are 
nun^bered  and*  their  position  is  given — Fyz  Ahmed  Khan  v.  Ounga,  S.  D.  R.,  N. 
W.,  1857, 112.  • 

A  person  may  base  his  claim  to  land  on  a  hereditary  right,  and  also  on  the 
right  of  occupancy — Woodie  Sing  v.  Buldeo  Sing,  21  W.  R.,  12. 

Incompetency  to  bring  a  suit  is  a  defect  not  admitting  of  cure,  and  the 
Court  is  bound  to  consider  such  an  objection,  though  urged  for  the  first  time 
orally  in  special  appeal — Badha  Kishen  v.  Bukhtwar  Lai,  1  Agra,  F.  B.,  175.  J)b^ 
jections  for  want  of  descriptiojji^honld  be  taken  at  the  earliest  opportunity  Imd 
.before  ihe^Juai..Jb§iMMi;^^'w^ratn  Eoee  y,  Jniveraat  JJ/t  A^BuraMt    K^^f^tmy^ 


::p7CaL,  594  ;  Brojonath  Deiskar  v.  Andomoyi  Daei,  8  B.  L.  R.,  208. 
The  general  prayer  will  support  an  injunction — Krietomohini  Dasi  v.  Kally 
Froeunno  Qhoee,  I.  L.  R.,  6  Cat.,  485. 

Clause  (c)  : — ^In  suits  for  simply  recovering  rent  the  summons  as  usual  is  for 
the  final  disposal  of  the  juit.  When  it  is  a  suit  for  enhancement  of  rent,  ordinarily 
the  summons  should  be  for  settlement  of  issues,  and  so  in  suits  for  account  or 
damages  or  ejectment. 

Clause  (d) : — Unless  ruIM  by  the  High  Court,  the  Courts  cannot  adoptt 
this  mode  of  service.     The  presumption  is  the  same  as  clause   (f)   of  section   114  v 
of  the  Evidence  Act.     But  suppose  the  letter  is  posted   but  not  registered,  will"^ 
the  presumption  arise  7  Under  the  Evidence  Act  it  would  ;   but  under  Act   YUI 
ot  1869  B.C.,  it  i^ould  not. 

Clause  (e)  :— Section  18  of  the  Small  Cause  Court  Act  (No.  XI  of  1865) 
runs  thus  :  ^<  In  all  suits  under  this  Act  the  summons  to  the  defendant  shall 
be  for  the  final  disposal  of  the  suit,  and  no  written  statement  other  thdn  the 
plaint  shall  be  received  unless  required  by  the  Court.'*  This  clause  is  less  im- 
perative than  the  Small  Cause  Court  section  ;  when  the  written  statement  has  been 
filed  and  is  in  the  record  the  leave  o!  tiie  Court  ^rtiU  be  presumed* 
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Clause  (/)  : — Section  189  of  the  Civil  Procedure  Code  provide :  *'  In  cases  in 
which  an  appeal  is  not  allowed,  it  shall  not  be  necessary  to  take  down  the  evidence 
of  the  witnesses  in  writing  at  length  ;  bat  the  Judge,  as  the  examination  of  each 
ifvitness  proceeds,  shall  make  a  memorandum  of  the  substance  of  what  he  deposes, 
and  such  memorandum  shall  be  written  and  signed  by  the  Judge  with  his  own  hand, 
and  shall  form  part  of  the  record.*' 

Clause  ijg)  : — This  clause  is  very  vaguely  drawn  up.  Section  19  of  Act  XI 
of  1865  has  :  "  When  a  decree  is  passed  in  any  suit  of  the  nature  and  amount 
cognizable  under  this  Act,  the  Court  passing  the  decree  may,  at  the  same  time 
that  it  passes  the  decree  on  the  verbal  application  of  the  party  in  whose  favor 
the  decree  is  given,  order  immediate  execution  thereof  by  the  issue  of  a  warrant 
directed  either  against  the  person  of  the  judgment-debtor,  if  he  is  within  the 
local  limits  of  the  jurisdiction  of  the  Court  passing  the  decree,  or  against  the 
moveable  property  of  the  judgment-debtor  within  the  same  limits.*'  So  section 
256  of  the  Civil  Procedure  Code  has  :  ^'  When  a  decree  is  passed  for  a  sum 
of  money  only  and  the  amount  decreed  does  not  exceed  the  sum  of  one  thousand 
rupees,  the  Court  may,  when  passing  the  decree,  on  the  oral  application  of  the 
decree-holder,  order  immediate  execution  thereof  by  the  issue  of  a  warrant  directed 
either  against  the  person  of  the  judgment-debtor  if  he  is  within  the  local 
limits  of  the  jurisdiction  of  the  Court,  or  against  his  moveable  property  within  the 
same  limits.*  This  section  only  applies  to  cases  in  which  the  decree-holder  wishes 
to  have  immediate  execution — Anonymous  case^  9  W. '  B.,  174.  A  debtor  is 
not  entitled  to  immunity  from  arrest  until  he  has  had  a  reasonable  time  to 
return  home—  De  Pennings  v.  Moitro,  9  W.  R.,  349.  The  section  is  so  indefinitely 
worded  that  it  seems  that  the  Court  may  order  execution  against  persons  and 

Sroperty  simultaneously.  The  power  ought,  however,  to  be  «xercif^  with 
iscretion,  and  the  Court  may  refuse  execution  against  person  and  property 
at  the  same  time — Davis  v.  Aliddleton^  8  W.  R.,  282  ;  only  execution  against 
immoveable  property  by  way  of  ejectment  is  saved  from  this  sunmiary  power. 

Clause  {K)  : — Section  232  of  the  Civil  Procedure  Code  provides  :  "  If  a  decree 
be  transferred  by  assignment  in  writing,  or  by  operation  of  law,  from  the  decree- 
holder  to  any  other  person,  the  transferee  may  apply  for  its  execution  to  the  Court 
which  passed  i%  ;  and,  if  that  Court  thinks  fit,  the  decree  may  be  executed  in  the 
same  manner  and  subject  to  the  same  conditions  as  if  the  application  were  made 
by  such  decree-holder  :  Provided  as  follows  : — 

(a)  Where  the  decree  has  been  transferred  by  assignment,  notice  in  writing 
of  such  application  shall  be  given  to  the  transferor  and  the  judgment-debtor,  and 
the  decree  shall  not  be  executed  until  the  Court  has  heard  their  objections  (if  any) 
to  such  execution  :  • 

{1}\  Where  a  decree  for  money  against  several  persons  has  been  transferred  to 
one  of  them  it  shall  not  be  executed  against  the  other|.^'  • 

/^^       CXLIX.    (I)    When  a  defendant  a^its  that  money  is  due 

Payment  into  Court    ^^  him  on  account  of  rent,  but  pleads  that  it  is 

of  money  admitted  to    due  not  to  the  plaintiff  but  to  a  third  person,  the 

be  dae  to  third  person,      q^^^  gj^y^   except  for  Special  reasons  to  be 

recorded  in  writing,  refuse  to  take  cognizance  of  the  plea  unless 
the  defendant  pays  into  Court  the  amount  so  admitted  to  be  due. 

(2)  Where  such  a  payment  is  made,  the  jCourt  shall  forthwith 
cause  notice  of  the  payment  to  be  served  on  the  third  person. 

46   , 
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(3)  Unless  the  third  person  withm  three  months  from  the 
receipt  of  the  notice  institutes  a  suit  against  the  plaintiff  and 
therein  obtains  an  order  restraining  payment  out  of  the  money,  it 
shall  be  paid  out  to  the  plaintiff  on  his  application.  J  £  yi  xii^  ^5^^ 

(4)  Nothing  in  this  section  shall  affect  the  right  of  any 
person  to  recover  from  the  plaintiff  money  paid  to  him  under 
sub-section  (3). 

For  notes  of  this  section,  mdeinienientionyxxA^arrearB  of  rent^  pp.  257 — 259. 
For  limitation  of  suits  brought  under  sub-section  (4),  see  Article  109  of  Schedule  II 
of  the  Limitation  Act. 

/^o      OL.    When  a  defendant  admits  that  money  is  due  from  him 
Payment  into  Co«rt    ^  the  plaintiff  ou  accouut  of  rent,  but  pleads 
of  money  admitted  to    that  the  amount  claimed  IS  m  excess  ot  the 
be  due  to  landlord,  amount  duc,   the  Court  shall,  except  for  special 

reasons  to  be  recorded  in  writing,  refuse  to  take  cognizance  of  the 
plea  unless  the  defendant  pays  into  Court  the  amount  so  admitted 
to  be  due. 

Special  reasons  ought  to  be  sufficient  reasons. 

/^        OLI.    When  a  defendant  is  liable  to  pay  money  into  Court 
Provision  as  to  pay-    ^^dcr  either  of  the  two  kst  foregoing  sections, 
ment   of   portion    of    if  the   Court    thinks    that  there  are  sufficient 
°'*^''®^'  reasons  for  so   ordering,  it  may  take  cognizance 

of  the  defendant's  plea  on  his  paying  into  Court  such  reasonable 
portion  of  the  money  as  the  Court  directs. 

J^o        OLII.    When  a  defendant  pays  money    into    Court  under 

either  of  the  said  sections,  the  Court  shall  give 

ceipt!"*  ^  ^^^  "^    ^^^  defendant  a  receipt,   and    the    receipt    bo 

given  shall  operate  as  an  acquittance  in  the 

same  manner  and  to  the  same  extent  as  if  it  had   been  given  by 

the  plaintiff  or  the  third  person  as  the  case  may  be. 

/^        GLm.     An  appeal  shall  not  lie  from  any  decree  or  order 

Appeals  in  rent-suits.    Passed,  whether  in  the  first    instance    or    on 

appeal,  in  any  suit  instituted  by  a   landlord  tor 

the  recovery  of  rent  where — 

(a)  the  decree  or  order  is  passed  by  a  District  Judge, 
Additional  Judge  or  Subordinate  Judge,  and  the  ^-moimt 
claimed  in  the  suit  does  not  exceed  one  hundred 
rupees,  or  X  -^ 
(ft)  the  decree  or  order  is  passed  by  any  other  judicial  office 
specially  empowered  by  the  Local  Government  to  exercise 
final  jurisdiction  under  this  section,  and  the  amount 
claimed  in  the  suit  does  not  exceed  fifty  rupees  ;  (^yy 

J  I-  /e.^^  ^     12.3/  ..^^   ^Cc^U   <^^  Jt   ^Digitized  by  V^VjOgle 
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nmess  in  either  case  the  decree  or  order  has  decided  a  qifestion 
relating  to  title  to  land  or  to  some  interest  in  land  as  between 
parties  having  conflicting  claims  thereto,  or  a  question  cf£  a  right 
to  ^ihance  or  vary  the  rent  of  a  tenant,  or  a  question  of  the  amount 
of  rent  annually  payable  by  a  tenant : 

Provided  that  the  District  Judge  may  caU  for  the  record  of 
any  case  in  which  S'^judicial  officer  as  aforesaid  has  passed  a 
decree  or  order  to  whichT  this  section  applies,  if  it  appears  that 
the  judicial  officer  has  exercised  a  jurisdiction  not  vested  in  him 
by  law,  or  has  failed  to  exercise  a  jurisdiction  so  vested,  or  has 
acted  in  the  exercise  of  his  jurisdiction  illegally  or  with  material 
irregularity  ;  and  may  pass  such  order  as  the  District  Judge  thinksr  '^ 
fit. 

Section  102:  of  Act  Vlli  of  1869  (B.C.)  and  section  15a  of  Act  X  of  1859 
_-.  ^^  had  :  "  Nothing  in  this   Act   contained  shall  be  deemed  to 

ieetton,  confer  any  power  of  appeal  in  any  suit  tried   and*  decided   by 

a  District  Judge,  originally  or  in  appeal,  if  the  amount  sued  for,  or  the  value  of  the 
property  claimed,  does  not  exceed  one  hundred  rupees,  in  which  suit  a  question  of  right 
to  enhance,  or  vary  the  rent  of  a  raiyat  or  tenant,  in  or  any«question  relating  to  title 
to  land  or  to  some  interest  in  land  as  between  parties  having  conflicting  claims  there- 
to has  not  been  determined  by  the  judgment."  l^ 
,_  ^  ^  In  cases  up  to  one  hundred  rupees,  there  will  be  a  '  •^ 
l^jnetation.           second  appeal :    ^                        ■            f     ' 

(a)  when  there  is  a  dispute  as  to  the  amount  of  yearly  rental.        * 

(b)  where   the  judgment  has  decided  a  question  of  title  to  land  or  interest  in 

land  as  between  adverse  parties. 

(c)  when  the  judgment  has  decided   a  question  as  to  the  right  to  enhance  or 

vary  the  rent  of  a  tenant. 

(a)  is  a  novel   provision,   (b)  and   (c)  are  reproduced  from  section  153  of  Act      \  < 
X  of  1859,  and  section  102  Act  VIII  of  1869  (B.C.) 

But  where  the  claim  exceeds  one  hundred  rupees,  there  will  be  a  second  appeal 
in  all  cases.  But  in  both  these  cases,  second  appeal  will  lie  to  the  High  Court 
subject  to  the  rules  laid  down  in  chapter  XLII  of  the  Code  of  Civil  Procedure. 

The  word  "  suit"  in  this  section  includes  all  proceedings  prior  or  subsequent 
g^.  to  a  decree — Kristo  Chunder  Chuckerbutty  v.  Anund  Coomar 

'  Duttand  others^  19  W.  R.,  807  ;  Kedqrnath   Bisvaa  v.   Euro   ^^  - 

Proaad  Roy  Chowdry,  23  W.  R  ,  207.  ^ 

The  expressions  "  District  Judge,  Additional  Judge,  or  Subordiiytte  Judge"  are 
in  accordance  with  the  Full  Hench  decision  of   Brojo  Miaser 

*^    *^**  \,well  as  with  the  Civil  Courts'  Act.     This  Act  gives  a  juris- 

diction to  try  suits  according  to  the   Code  of  Civil  Procedure,  except  where  it  is 
£imU     of    hwtdrei     Otherwise  provided  by  the  Act,  and  this  section  has  a  qualify- 
rt^ees  and  the    CivU    ing  effect  and  provides  that  there  shall  be   no  special   appeal 
Procedure  Code,  in  rent  gQJfjg  ander  Rs.  100,  except  in  certain  circumstances— 

Poomo   Chunder   Roy  y.  Kristo   Chunder  Singh  and  o*^«,53  W,  R.,  171.     In  a 
later  case  it  was  doubted  by  Mr.  Justice  Jackson,  if  section  102  of  Act  VIII  of  1869 
.  ^B  C.)  took  away  the  right  of  special  appeal  given  by  tlje  Civil  Procedure  Code  in 
audi  cases,  and  if  the  Bengal  Council  had  authority  to  take  away  the  powers  of  the 
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High  Coort  to  enterUin  special  appeals.  The  Full  Beach,  however,  decided  tiiat  in 
▼lew  of  a  long  coarse  of  decisions,  no  second  appeal  will  lie  under  section  102  except 
under  the  special  circumstances  mentioned  therein — Lungessur  Kooer  y.  Sookha  Qjha^ 
and  Radhay  Kishen  y.  Eali  Misser^  I.  L.  R.,  8  CaL,  151.  The  objection  of  Mr. 
Justice  Jackson  does  not  hold  water  under  the  present  law  which  makes  the  GiTii 
Procedure  expressly  subject  to  the  new  provisions  and  which  is  an  India  Council  Act. 
Where  a  case  was  decided  s<dely  on  the  want  of  relationship  of  landlord  and 
TUU  to  land  a»  he-  tenant  between  the  parties,  it  was  held  that  no  special  appeal 
tfv^m  parties  having  lay  to  the  High  Court,  It  cannot  be  said  that  the  tenant  is 
toi^icting  claims.  a  representative  of  a  third  party  so  as  to  make  the  decision  in 

the  suit  one  in  respect  of  title  to  land  as  between  parties  having  conflicting  claims 
thereto— ^tirry  Mohan  Muzumdar  v.  Dwarkanath  Sen,  18  W.  R.,  42  ;  Shaik  Dillnar 
v.  lasur  Chunder  Roy^  21  W.  R.,  36 ;  Kripa  Mayi  Debia  v,  Dropodi  Chowdrain^ 
24  W.  R.,  218.  When  a  landlord  sues  a  person  as  tenant,  who  repudiates  the 
tenancy,  not  denying  the  landlord's  title,  no  appeal  is  given  under  this  section-— 
Ishan  Chundra  Ghosal  v.  Bumomoyee  Dassi^  16  W.  R.,  288.  In  a  suit  for  rent  in 
which  the  defendant  (raiyat)  sets  up  the  title  of  a  third  person  who  is  not  made  a 
party,  the  decision  cannot  be  considered  to  be  a  binding  decision  in  respect  of  title 
as  between  parties  having  conflicting  claims  to  the  land  within  the  meaning  of  this 
section— iTcw^  Ram  Das  v.  Maharani  Sham  Mohini,  28  W.  R.,  227  ;  ^unk  Dilhur 
Y.  laaur  Chunder  Roy,  21  W.  R.,  86.  Where  plaintiff  claims  rent  as  zemindar, 
and  defendant,  admitting  his  own  tenancy,  claims  it  as  mortgagee,  there  cannot  be 
said  to  be  conflicting  claiihs  to,  or  some  interest  in,  land  within  the  meaning  of  this 
section^ — Baj  Kishen  Mukerji  v.  Peary  Mohan  Mukerji^  24  W.  R.,  114.  In  a  rent 
suit,  where  the  judgment  of  the  lower  Appellate  Court  dismissing  the  plaintiff's 
appeal  on  the  ground  that  plaintiff,  as  only  a  sharer,  could  not  sue  separately,  shows 
that  a  questioikof  title  was  not  even  considered,  the  decree  in  generaJ  terms  could 
not  be  held  to  have  determined  it,  and  therefore  under  this  section  no  special  appeal 
lies— iTtirem  ^heik  v.  Mokhoda  Sundari  Dassi,  28  W.  R.,  11,  268  ;  15  B.  L.  R.  111. 
The  circumstance  that  a  question  has  been  determined  at  the  hearing  of  the  appeal  in  a 
rent  suit,  by  which  an  intervener  may  be  injuriously  affected,  will  not  make  the  appeal 
cojsnizable  as  a  special  appeal,  unless  the  decision  has  involved  some  title  or  interest 
in  land,  of  parties  having  conflicting  claims  thereto— £q/  Kishen  Mukerji  v« 
8ree  Nath  Dutt,  28  W.  R.,  408.  A  and  B,  both  of  whom  set  up  a  claim  to  certain 
land,  brought  separate  rent  suits  against  the  tenants.  In  none  of  these  suits 
did  the  amount  claimed  exceed  Rs.  100.  Subsequently  to  the  institution 
of  the  rent  suits,  A  sued  B  to  establish  his  title  to  the  land  in  dispute.  The 
District  Judge,  before  whom  the  rent  suits  came  on  appeal,  allowed  them  to  stand 
over  until  the  decision  in  the  suit  between  A  and  B.  That  suit  was  decided  in 
favor  of  B,  and  the  Judge  then  decided  the  rent  suits  instituted  by  B  in  his  favor, 
and  dismissed  the  suits  Instituted  by  A.  Eeld,  that  no  second  appeal  would  lie 
in  rent  suits,  as  no  question  of  title  between  parties  having  conflicting  claims 
was  decided  m  them.  Held,^also,  that  there  was  no  such  irregularity  on  the  part 
of  the  District  Judge,  in  the  course  which  he  pursued,  of  making  his  decision  in  the 
rent  suits  depend  upon  the  decision  in  the  suit  to  establish  title,  as  would  justify 
the  Court  in  interfering  under  section  622  of  the  Civil  Procedure  Code.  Section 
102  of  Bengal  Act  VIII  of  1869  (B.C.),  was  enacted  in  order  to  protect  parties 
in  the  position  of  raiyat-defendants,  and  to  prevent  their  being  dragged  up  to 
the  High  Court  in  cases  where  the  decree  on  demand  is  under  Rs.  100. 
In  such  cases  the  decro^  is  contended  to  have  the  same  effect  as  that  of  a  Small 
Cause  Court— Door^a  Narain  Sen  v.  Bam  Lai  Chuttur,  I.  L.  R.,  7  Cal.,  880  ; 
Boma  Protad  Boy  and  others  v.  8horuf  Paramanik,  I.  L.  R.,  8  Cal.,  712. 
In  a  suit  for  rent  in  which  the  sum  claimed  was  less  than  Rs.  100,  the  defendant 
pleaded  that  the  plaintiff  had   ceased  to  have  any  interest  in  the  land,  and  the 
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nit  was  dismissed.  There  was  no  finding  as  between  the  plaintiff  and  ally  dther 
person  claiming  title  to  the  land :  Huldj  that  a  special  appeal  to  the  High  Gonrt 
was  barred  by  section  102,  Act  VIII  of  lS6d  (B.C)^Donzeller.  Tekan  Nodaf^ 
2  G.  L.  R.,  558.  In  a  suit  in  ejectment  yalned  nnder  Rs.  100  the  defendants, 
who  were  sned  as  yearly  tenants,  replied  that  their  tenure  was  a  mauraMt  guzasta 
tenarC)  and  in  proof  of  their  allegation  addaced  evidence  which  was  displaced 
by  the  plaintiffs.  The  lower  Courts  considered  that  plaintiff's  allegation  was 
well  founded.  Beldy  that  although  the  value  of  the  suit  was  under  Rs.  100, 
•n  appeal  was  not  barred  by  the  provisions  of  section  102  of  Act  VIII  (B.C.) 
of  1869,  as  the  lower  Court  had  determined  a  question  of  law  as  to  whether 
the  tenure  was  guzasta — Bgjnath  Sahoo  mid  others  v.  Bam  Dkone  Bog,  7 
O.  L.  R.,  869.  Their  Lordships  of  the  Pri?y  Council,  in  construing  that  section  in 
Amesr  HasMon  Khan  v.  Sheo  Bukshj  L  L.  R.,  11  Cal.,  6,  lay  down  the  rule 
that,  where  a  Court  having  jurisdiction  decides  wrongly,  it  cannot  be  said  to  exercise 
its  junsdiction  ^^  illegally  or  with  material  irregularity."  An  appeal  does  not  lie  to 
the  High  Court  from  a  decision  of  a  District  Judge  staying  execution  in  a  suit 
for  arrears  of  rent  and  for  ejectment  where  the  value  of 
j^eetmera,  ^^    amount    decreed  is    less  than    Rs.   100.      Nor    can 

an  application  made  to  eject  the  tenant  in  his  default  to  pay  into  Court  the  moneys 
due  under  the  decree  within  the  time  fixed  by  section  52  of  Bengal  Act  VIII 
of  1869,  confer  such  right  of  appeal — ParhuUg  Churun  Sen  and  othen  v.  Skaik 
Mmtdtnriy  I.  L.  R.,  5  Cal.,  594.  This  decision  was  overruled  by  a  Full  Bench  in  TuUi 
Fandav  v.  Lola  Baekulal,  12  C.  L.  R.,  223  ;  L  L.  R.,  9  C&l.,  596.  The  judgment  of 
the  Full  Bench  runs  thus  :  ^^  Primd  facie  in  a  suit  of  this  kind,  the  appellant  is  entitle^ 
to  a  second  appeal.  The  question  is  whether  that  right  is  taken  away  by  section 
102  of  Act  VIII  of  1869  (B.C.)  That  section  only  applies  where  the  amount 
saed  for,  or  the  value  of  the  property  claimed,  does  not  exceed  Rs. .  100.  In  this 
case  there  is  nothing  to  show  that  the  value  of  the  property  claimed  does  not  exceed 
Hs.  100 ;  and  unless  that  fact  does  appear,  either  from  the  finding  of  the 
lower  Court,  or  elsewhere  upon  the  proceedings,  it  seems  to  us  that  we  have 
no  right  (more  specially  as  we  are  empowered  here  to  deal  with  points  of  law) 
to  draw  any  iniference  to  that  effect.  We  are  therefore  of  opinion  that  this  Court 
has  jurisdiction  to  entertain  the  appeal.*'  In  suits  instituted  under  Bengal 
Act  I  of  1879  for  arrears  of  rent  and  ejectment  on  account  of  the  non-payment 
of  arrears  of  rent,  a  second  appeal  lies  to  the  High  Court ;  this  class  of  cases, 
not  being  within  the  provision  of  section  137  of  the  same  Act*-£aiit;aii  Khan 
v.  Baman  Chamar,  I.  L.  R.,  10  Cal.,  89. 

Not  only  therefore  in   enhancement  suits,  but  also  in  suits  for  commutation  of 
rent  or  assessment  of    rent,  a  special  appeal  will  lie.    Be- 
rioHan^Tr^ ^^  ^'^    Cause  both  of  these  modes  will  come  under  the  provisions  of 
^'^^     '  variation  of  rent     Where,  however,  the  Collector  has  juris- 

diction under  the  Act,  and  he  makes  an  assessment,  under  the  rules  prescribed  by  the 
Bengal  Government,  the  Commissioners  and  the  Board  of  Revenu[^  will  hear  the 
appeal.  A  special  appeal  lies  under  this  section  m  a  suit  in  which  the  question 
of  ris:ht  to  enhance  has  been  determined — Watson  4r  Co.  v.  Bamdhun  Ghose,  17 
W.  R.,  496  ;  Ooluk  Chundsr  JhUt  v.  Meah  Baja  MijeCy  Id,,  119. 

This  section  contemplates  a  second  appeal  where  the  amount  of  the  rental  is  in 
question.    It  gives  a  very  great  latitude  to  second  appeal. 

"f?****  Sfc*"^*^  **"    *'**'  ^^^^  ^^^^  ^°  which  ttiere  is  no  dispute  as  to   the 
mmy  ffag^bie.  amount  of   the  jumma,  and  the  offly  question  is  whether  it 

is  to  be  paid  in  instalments  or  in  a  lamp  sum,  does  not  involve  a  question  of  right 
to  enhance  or  vary  the  rent — Peary  Mohun  Mtilchopadhya  v.  Madhvb  Chunder  BaboOj 
23  W.  R.,  385.    This,  section  does  not  apply  wh^  the  point  decided  is  simplyi. 
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whethertbe  rent  fixed  bj  a  prerions  decision  has  been  sabseqnenilj  altered  and  • 
new  arrangement  come  to  between  the  parties— ^uru^Mur  Fersad  Bav  r.  Skaikk 
Chmgah,  24  W.  R.,  49. 

The  power  of   rerision  conferred  upon  the  District  Judge  is  norel.     The  cram- 
Sevisian.  matical  construction  of  the  proviso  wonld  give  the   District 

Judge  a  power  of  revision  whether  the  decree  iff  passed  in  di9 
first  instance  or  in  appeal ;  but  it  would  be  absurd  to  suppose  that  he  could  exercise 
such  a  power  when  the  decree  or  order  is  passed  by  another  District  or  Additional" 
Judge.  Hence  the  power  would  be  limited  to  cases  where  the  decree  or  order  is  passed 
by  the  Munsiff  or  Subordinate  Judge.  V^ 

/^^      OUV.     A  decree  for  enhancement  of  rent  under  this  Act, 
natefrom  which  de-    if  passed  in   a   suit  instituted  in  the  first  eight 
oree  for  enhancement    mouths  of  an  agricultural  year,  shall  ordinarily 
takes  effect.  ^^^  cflFect  On  the  Commencement,  of  the  agrictd* 

tural  year  next  following;  and,  if  passed  in  a  suit  in3tituted 
in  the  last  four  months  of  the  agricultural  year,  shall  ordinarily 
take  eflFect  on  the  commencement  of  the  agricultural  year  next 
but  one  following ;  but  nothing  in  this  section  shall  prevent  the 
Court  from  fixing,  for  special  reasons,  a  later  date  from  whidi 
any  such  decree  shall  take  effect. 

•Jj^        OLV.     (1)     A  suit  for  the  ejectment  of  a  tenant,  on  the 

H^     Relief     against    for-      ground — 

^it^^fes.  •  (a)  that  he  has  used  the  land  in  a  manner 

which  renders  it  unfit  for  the  purposes  of  the  tenancy,  or^f^^J^^ 

{b)  that  he  has  broken'  a  condition  oh  breach  of  which  he 
V  \\  is,  under  the  terms  of  a  contract  between  him  and  the 

jS^A  landlord,  liable  to  ejectment,  Ji^-  zJ  iC£^  & 

shall  not  be  entertained  unless  the  landlord  has  served,  in 
the  prescribed  manner,  a  notice  on  the  tenant  specifying  the 
particular  misuse  or  breach  complained  of,  and,  where  the  '  misuse 
or  breach  is  capable  of  retnedy,  requiring  the  tenant  to  remedy 
the  same,  and  in  any^  case,  to  pay  reasonable  compensation  for 
the  misuse  or  breach,  and  the  tenant  has  &iled  to  comJ)ly  Inthin 
a  reasonable  time  with  that  fiequest.'  "        ^         ^ 

(2)  A\decree^  passed  in  favour  of  a  landlord  in  any  such 
suit  shall  declare  the  imount  of  compensation  which  would 
reasonably  be  payable  to  tThe  plaintiff  for  the  misuse  or  breach^, 
and  whether,  in  the  opinion  of  the  Court,  -the  misuse  or  breach  is 
capable  of  remedy,  and  shall  fix  a  period  during  which  it  shall  be 
open  to  the  defendant  to  pay  that  amount  to  the  plaintiff,  and, 
where  the  misuse  OR^  breach  is  declared  to  be  capable  of  remedy,r 
to  remedy  the  same. 

(3)  The  Court  jnay,  from  time  to  time,  for  special  reasonS| 
extend  a  period  fixed  by  it  under  sub-section  (2). 
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(4)  If  the  defendant,  within  the  period  or  extended  period 
fas  the  case  may  be)  fixed  by  the  Court  under  this  section,  pays 
the  compensation  mentionea  in  the  decree,  and,  where  the  misuse 
or  breach  is  declared  by  the  Court  to  be  capable  of  remedy^ 
remedies  the  misuse  or  breach  to  the  satisfaction  of  the  Court, 
the  decree  shall  not  be  executed. 

Vide  sections  10  and  25  and  82  and  83  of  the  Act  and  notes. 

^^^^      OLVL     The  following  rules  shall  apply  in  the  case  of  every 
Bights  of    ejected    Htiyat  ejected  from  a  holding : — 

^^pS*Ld  uiSK"^       .  (^)  ^^^^  *^®  ^^y^*  ^^y  ^o**®  t^^   date  of 
fop  sowing.  his  ejectment,   sown  or  planted   crops  in  any 

land  comprised  in  the  holding,  he  shall  be  entitled,   at 

the  optioti  of  the  landlord,  either  to  retam   possession 

of  that  land  and  to  use  it  for  the  purpose  of  tending 

and  gathering  in  the   crops,   or  to  receive    from  the 

landlord  the  value  of  the  crops  as  estimated  by    tha 

Court  executing  the  decree  for  ejectment ; 

(5)  when  the  raiyat  has,  before  the    date  of  his  ejectment, 

prepared  for  sowing  any  land  comprised  in  his  holding, 
but  has  not  sown  or  planted  crops  in  that  land, he" 
shall  be  entitled  to  receive  from  the  landlord  the  value 
of  the  labour  and  capital  expended  by  him  in  so 
preparing  the  land,  as  estimated  by  the  Court  executing 
the  decree  for  ejectment,  together  with  reasonable 
interest  on  that  value  ; 

(o)  but  a  raiyat  shall  not  be  entitled  to  retain  possession 
of  any  land  or  receive  any  sum  in  respect  thereof 
under  this  section  where,  after  the  commencement  of 
proceedings  by  the  landlord  for  his  ejectment,  he  has 
cultivated  or  prepared  the  land  contrary  to  local  usage. 

{d)  if  the  landlord  elects  under  this  section  to  allow  a  raiyat 
to  retain  possession  of  the  land,  the  raiyat  shall  pay  to 
the  landlord,  for  the  use  and  occupation  of  the  land 
during  the  period  for  which  ♦he  is  allowed  to  retain 
possession  of  the  same,  such  rent  as  the  Court  executing 
the  decree  for  ejectment  may  deem  reasonable. 

This  provision  supersedes  some  of  tl}^  recent  decisions,  e,g.y  so  it  was  held  at  a 
sale  for  arrears  of  rent  under  section  ^6  of  Bengal  Act  VIII  of  1869,  the 
growing  crop  standing  on  the  land  passes  to  the  purchaser  at  the  auction-sale,  except 
when  it  has  been  specially  excepted  by  the  notification  of  sole,  or  a  custom  to  the 
contrary  has  been  proved — Afatoollah  Sirdar  v.  Dwarkanath  S/oitty  and  others^ 
I.  L.  R.,  4  CaL,  814.  This  provision  is,  however,  consistent  with  the  spirit  of 
decisions  in  Jubraj  Roy  and  others  v.  W.  Mackenzie^nd  others,  5  0.  L.  B.,  281, 
and  Juggut  Chunder  Roy  alias  Bashi  Chunder  Roy  and  others  v.  RujfVhand  Chango, 
I.  L.  R.,  9  Cal,,  48. 
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The  efeei  of  an  order  of  ejectment  under  section  58  of  Act  VIII  of  1869 
(B.C.),  18  to  dispossess  the  raiyats,  not  only  of  the  land,  bat  also  of  the  crop  standii^ 
thereon,  the  object  of  such  an  ejectment  being  to  terminate  completely  the  oonnecticHi 
between  the  parties  as  landlord  and  tenant — In  the  matter  of  Dmyan  Mdkton  and 
^then  Y.  W4id  HoBsein  and  otherSj  I.  L.  R.,  5  Cal.,  185. 

/(f^      GLVn*    When  a  plaintiff  institutes  a  suit  for  the  ejectment 
Power  for  Court  to  fix    ^^  »  trespasser  he  may,  if  he  thinks  fit,  claim 
fair  rent  as  aitemaUte    as    alternative    relief   that    the    defendant   be 
to  eieotmeBt  declared  liable  to  pay  for  the  land  in  his  posses- 

sion a  fair  and  equitable  rent  to  be  determined  by  the  Ck)urt,  and   * 
the  Court  may  grant  such  relief  accordingly. 

/<^       CLVnL    (1)    The  Court  having  jurisdiction  to  determine  a 

Application  to  deter-    ®^*  ^^^  *^^  possession  of  land  may,  on  the  applica- 

^   mine  inddeato  of  ten-    tion  of  either  the  landlord  or  the    tenant    of 

•**^*  the  land,  determine  all  or  any  of  the  following 

matters,  namely  :— 

(a)    the  situation,  quantity  and  boundaries  of  the  land  ; 
{b)    the  name  and  description  of  the  tenant  thereof  if  any  ; 
\c)    the  class  to  which  he  belongs,  that  is  to  say,  whether 
he  is  a    tenure-holder,  raiyat  holding  atfi^ed  rates, 
occupancy-raiyat,  non-occupancy -raiyat,  or  under-raiyat, 
and,  if  he  is  a  tenure-holder,  whether  he  is  a  permanent 
tenure-holder  or  not,  and  whether  his  rent  is  liable  to 
enhancement  during  the  continuance  of  his  tenure  ;  and 
{d)    -the  rent  payable  by  him  at  the  time  of  the  application* 

(2)  If,  in  the  opinion  of  the  Court,  any  of  these  matters  cannot 
be  satisfactorily  determined  without  a  local  inquiry,  the  Court 
may  direct  that  a  local  inquiry  be  held  imder  Chapter  XXV 
of  the  Code  of  Civil  Procedure  by  such  Revenue-officer  as  the 
Locdl  Government  may  authorize  in  that  behalf  by  rule  made 
imder  section  392  of  the  said  Code. 

(3)  The  order  on  any  application  under  this  section  shdl 
have  the  effept  of,  and  be  subject  to  the  like  appeal  as,  a  decree. 
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CHAPTER  XIV. 
Sals  fob  Abbeabs  undeb  Decree. 

This  chapter  provides  for  sales  of  tenures  or  holdings  in  execntion  of 
decree,  for  arrears  of  rent  of  the  same.  If,  however,  a  tenure  or  holding  is  sought 
to  be  sold  ill  execution  of  decree  for  arrears  of  rent  of  some  other  tenure  or  holding, 
the  decree-holder  will  have  to  proceed  under  the  Civil  Procedure  Code,  and  this 
chapter  shall  not  apply. 

J^f  CLIX.  Where  a  tenure  or  holding  is  sold  in  execution  of  a 
General  powers  of  decree  for  arrears  due  in  respect  thereof,  the 
parchaser  as  to  avoiii-  purchaser  shall  take  subject  to  the  interests 
ance  of  incumbrances,  j^fij^^d  in  this  chapter  as  "  protected  interests/*  ^ 
but  with  power  to  annul  the  interests  defined  in  this  chapter 
as  "  incumbrances '' : 

Provided  as  follows  : — 

(a)    a  r^stered  and  notified  incumbrance  within  the  meaning 
of  this  chapter  shall  not  be  so  annulled  except  in  the 
case  hereinafter  mentioned  in  that  behalf ; 
(J)    the  power  to  annul  shall  be  exercisable  only  in  manner 
by  this  chapter  directed. 

Section  66  of  Act  VIII  of  1869  (B.C.)  and  section  16  of  Act  VIII  of  1865  B.C. 
The  old  Act  prescribed  :  **  The  purchaser  of  an  under-tenure  under  the  pro- 

risions  of  sections  59  and  60  of  this  Act  shall  acquire  it  free 
of  all  incnmhranoes  which  may  have  accrued  thereon  hy  any  Act  of  any  holder  of  the 
said  nnder-tennre,  his  representatives  or  assignees,  unless  the  right  of  making  such 
incumbrances  shall  have  been  expressly  vested  in  the  holder  by  the  written  engage- 
ment under  which  the  under-tenure  was  created,  or  by  the  subsequent  written  authority 
of  the  person  who  created  it,  his  representatives  or  assignees,  provided  that  nothinjj 
herein  contained  shall  be  held  to  entitle  the  purchaser  to  eject  khudkasht  raiyats  or 
resident  and  hereditary  cultivators,  nor  to  cancel  bond  fide  engagements   made  with 
raiyats  or  cultivators   of  the  classes  aforesaid  by  any  holder  of  the  under-teunre  or 
his  itepresentative,  except  it  be  proved  in   a  regular  suit   to   be  brought  by  such 
purchaser  for  the  adjustment   of  his   rent  that  a  higher  rate  would  have  been  de- 
mandable  at  the  time  such  engagement  was  contracted  by  Ms  predecessor.     Nothing 
in  this  section  shall  be  held  to  apply  to  the  purchaser  of  a  tenure  by   the  previous 
holder  thereof,  through  whose  fault  the  tenure  was   brought  to   8al#.^     Section   64 
of  Act  VIII  of  1869  (B.C.)  and  section  108  of  Act  X  of  1859  provided  :  "  If  a 
decree  is  given  in  favor  of  a  sharer  in  a  joint  undivided  estate,   dependent  taluk  or 
other  similar  tenure,  for  money  due  to  him  on  account  of  his  share  of  the  rent  of 
an  under-tenure  situate  in  such  undivided   estate,  talook   or  tenure,  no  order  for 
the  sale  of  such  under-tenure  in  execution  of  such  decree  shall  be  made  unless  and 
until  all  moveable  property  (if  any),  which  such  judgment-debtor,  may  possess  within 
the  jurisdiction  of  the  Court  in  which  the  suit  was  instituted^  shall  have  been  seized 
and  sold  in  execution  of  such  decree,  and  the  sale  of  such  property,  if  any,  shall  have 
proved  insufficient  to  satisfy  the  judgment.     In  such  case,  such  under-tenure,  if  of 
the  nature  described  in  section  59,  may   be  seized  and  sold  in  execution  of  such 
decree,  according  to   the  ordinary  procedure  of  the  Court  and  not  in  the  manner 

16 
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provided  tn  the  said  section,  and  every  such  sale  shall  hare  such  and  the  same 
effect  as  the  sale  of  any  immoveable  property  sold  in  execution  of  a  decree  not 
being  for  arrears  of  rent  payable  in  respecii  thereof." 

The  new  Act. — Thus  while  the  old  Act  made  only  such  tenures  as  are  by  title- 
-^         J.  deeds  or  custom  of  the  country  transferable  subject  to 

inenewAct,  ewwution  sale  for  arwars  of  rent,  the  n^w  Act  majfces  (1) 

all  tenures  saleaUe  in  execution  of  decrees  for  arrears  of  rent,  and  (2)  not  only  thft 
tenures  but  also  holdings*  But  tenmces  oj  holdings  are  saleaWe  ift«tec«tioa  of  decree 
for  arrears  of  rent  only  ;  and  not  only  for  arrears  of  wnt  but  the  reftt  must  be  due 
in  respect  of  the  tenure  or  holding  which  is  sold  ;  they  are  not  declared  by  ttia 
section  saleable  in  all  cases,  and  the  purchaser  at  a  sale  for  a  money  decree  other 
than  rent  or  for  a  rent*deoree  where  the  rent  is  not  due  in  re^wct  of  the  tenure 
or  holding  whiqh  is  sought  to  be  sold  will  not  acquire  under  diis  section  his 
tenure  or  holding  free  of  all  incumbraitos.  Moreover,  while  under  the  old  law 
a  distinction  was  miade  between  the  rent  decree  obtained  in  respect  of  an  under- 
tenure  by  aishareholder  and  that  by  the  sole  owner,  the  new  Ac£  makes  no  such 
distinction  ;  so.  that  Hhe  purchaser  at  a  sale  m  wjecutiea  of  a  decree  {or  lenft 
obtained  by  a  shareholder  will  acquire  the  tenure  free  ot  all  injcumbrances ',.  observe 
also  that  this  section  contemplates  the  sale  of  the  tenure  or  holding  itadf  and 
not  the  right  and  interest  of  the  judgment-debtor,  the  tenant. 

Proviso  (b)  speaks  of  the  power  to  annul  incumbrances.  The  sale  itself 
however  does  not  cancel* the  incumbrances  but  only  gives  the  purchaser  a  power 
to  do  so,  of  which  he  may  elect  to  avail  himself,^  or  which  he  may  lose  by  not 
exemsing-^Gobind  Chunder  JBose  v.  Alimoddifh  \1W.  R.^  160;  Modhoo  Sudan 
Koondoo  V.  Bamdhun  Ganguli,  12  W.  R.,  888;  8  B.  L.  R.,  A.  C,  481.  Compare 
Ranee  Sumomayee  v.  Sutish  Chunder  Roy,  10  Moo.  I.  A.,  12a ;  2  W.  R.,  P.  C. 
14  ;  Kh^jah  Astanoollah  v.  Ohhoy  Ohunder  Roy,  18  Moo.  I.  A,,  817  •,.  Kazee 
Munehee  Aftahooddeen  Mahomed  v.  SaniooUa,  28  W.  B.,  245  ;  Rajah  SuUva 
Sarun  Ghosal  v.  Mohe»h  Chunder  MUter,  2  B.  L.  B.,  P.  C,  30  ;  11  W.  It.,  P.  G., 
10  ;  lara  Ghand  Duti  v.  Mwit,  WakenoonnUsa  Bibi,  7  W.  E^  &1  ;  Moylask 
Ohunder  Duti  v.  Jahur  Alt,  22  W.  R.,  29.  In  Annoda  Ohuran  I^as  Biewae  v. 
Mathura  Nath  Daita  BUwas  and  others,  I.  L.  R,,  4  Cal.,  860  ;  4  C*  L.  R ,  6>  & 
different  view  was  entertained.  The  Court  held  in  this  case  that  under  Bengal  Act 
VIII  of  1866,  section  16,  under-tenures  bocome  void  ipso  facto,  by  the  sale  and  are 
not  merely  voidable  at  the  option  of  the  purchaser.  So  in  Mohim  Chunder  Mazumdar 
V.  Jotirmoy  Ghose,  4  C.  L.  R.,  422.  These  two  decisions  have  been  virtually  super- 
ceded by  the  Fall  Bench  decision  in  the  case  of  Titu  Bihi,  Munsurunnissa  Bibi,, 
Ibrahim  Mollah  v.  Mohes  Chunder  BagcU  and  others,  L  L.  R.,.  9  CaL,  688  ;.  12^ 
C.  L.  R.,  304. 

Tenures  or  holding  hypothecated  fir  rent. — The  object  of  this  section  is 
that  all  tenures  and  holdings  are  hypothecated  to  the  landlord  for  rent  :  so  that  the 
tenant  cannot,  b^  disposing  of  the  tenure  to  a  third  party,  deprive  the  landlord  ot  hie 
lien  upon  it.  Thus  where  the  plaintiff  had  purchased  imder  a  Civil  Court  decree,  the 
rights  and  interests  of  a  tenant  ma  certain  under-tenure  or  holding,  and  this  undeiv 
tenure  was  afterwards  brought  to  sale  for  arrears  of  rent  by  the  zemindar,  it  was  held 
that  the  purchaser  under  Act  X  sale,  and  not  the  plaintiff,  was^  entitled  to  possession — 
Khoohhari  Rai  v.  Royhoohur  R»i,  2  W.  R.,  141 ;  Gopal  Mundle  v.  Subhodrw 
Boistobee,  5  W.  R.,  205  ;  Musst.  Safurunne^sa  v.  Saree  Dhoohee,  8>  W.  R., 
884;  see  also  Bam  J^an  Chowdhry  v.  Beary  Lai  Mundle,  4  W.  B.,  (Act 
X),,  30  ;  Golam  Chunder  Ley  v.  Nuddiar  Chand  Adheekaree,  16  W.  R.,  I ;  15^  W.  R. 
99  ;  17  W.  K,  352  ;'20  W.  R.,  69  ;  Sp.  W.  R.,  (Act  X),  48.  But  anodier  decision 
seems  contrary  to  these,  in  which  Phear,  J.,  says  :  '^  The  power  which  a  Revenue 
Court.hafi  in  this  behalf,  is  given  to  it  by  section   105  of  Act  X  ol  1859^   and  we- 
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• 
tfatfik  thftt  \h(m  proTiBioiifi  only  ehaUe  the  Reyentie  Court  to  sei;^  aM  tieH  that 
Whiidh  at  thd  time  is  the  propi^y  of  the  judgment-debtor.  There  is  sothing  in 
the  whole  Aot  ae  we  Iread  it  to  indicate  that  the  L^slature  contemplated  for  a 
moment  that  the  property  of  any  oth^  person  than  the  jvdgment-debtoi'  shonM 
be  sold  for  ihe  debt  of  the  latter^  even  though  the  propeHy  had  previously  been 
the  property  of  the  ittdgment^rf>tor  " — Fran  Bandku  Sirkar  r.  JSaiifa  iiundoH 
IMia,Q  R  L.  R.,  A.  C,  (note)  62;  10  W.  R.,  484.  And  this  decision  is 
followed  in  SamUruddi  KhUifa  t.  HurUh  Chunder,  8  B.  L.  R.^  A.  C,  49,  where 
Loch)  J«,  sayst  '^  But  it  was  further  urged  that  under  the  provisions  of  section 
112  of  Act  X  of  1859,  the  tenure  of  the  raiyat  was  hypothecated  for  renir. 
This  is  a  mistake.  The  produce  of  the  land  is  held  to  be  hypothecated  and  the 
semindtfi  instead  of  brmging  a  suit  for  arrear,  may  recover  the  same  by  distraint 
and  sale  of  the  produce."  Compare  also  10  W.  R.,  834,  446  ;  18  W.  R.,  449  ; 
15  W.  li.,  841  \  17  W.  R.j  417  5  B.  L.  R.,  App.,  49 ;  7  W.  R.,  183  F.  B.  ; 
Dowhagwti  Ck^tcdrp  v.  Mmmihi  JHunumr^  12  B.  L.  R^,  485  (note) ;  Baj  Euhore 
DtUi  V.  Bulbhuddur  Miner^  8.  D.  A.^  (1859),  889  ;  Wttked  AH  v.  Sadiq  Alt, 
12  B.  L.  R.,  487  (note)*  But  it  is  now  a  settled  point  that  the  tenure  passes 
by  the  B$ie^8kiim  C&tind  Eaondoo  V.  Brofo  Hath  Pal,  12  B.  L.  R.,  484^  F.  B  ; 
21  W.  It<  94.  The  decision  is  put  by  Chief  Justice  Couch  upon  the  ground  that 
'^  the  hddin^  or  interest  which  has  been  created  by  the  lease  passes  und^r  such 
a  sale  ;  and  hd  argues  that  if  this  is  not  intended,  when  it  is  said  the  <  tenure'  is 
to  be  Sold,  there  was  no  need  for  the  provision,  because  the^ight,  title  and  interest 
of  the  judgment-debtor  could  be  sold  under  an  ordinary  decree."  This  argument 
will  apply  even  to  the  present  section  of  the  new  Act.  But  with  due  deference 
to  the  learned  Chief  Justice,  we  may  venture  to  submit  that  the  provisions  for  sale 
of  an  undeMenure  for  arrears  of  rent  prescribe  a  different  mode  of  sale  from  the 
ordinary  process  of  sale  in  execution,  and  expressly  give  a  different  effect  to  such 
sale^  since  they  entitle  the  purchaser  to  avoid  incumbrances :  and  if  the  mere 
protisroa  that  the  tenure  should  be  sold  sufficed  to  pass  the  entire  interest,  in 
whomsoever  vested,  as  argued  by  the  Chief  Justice,  there  would  seem  to  have  been 
no  necessity  to  protide  that  incumbrances  might  be  avoided,  since  to  use  the  words 
of  the  Chief  Justice  the  ''  tdnure^*  means  ^'  not  the  right  or  interest  of  any  person 
hi  the  land,  but  the  holding  which  has  been  created  by  the  lease."  The  Full 
tnreaUtifed  tenants  ^®"^^  decision  has,  however,  its  effects  upon  the  unregistered 
^^  *    tenants.     It  has  been  laid  down  that  the  zemindar  need  not 

look  beyond  his  registered  tenant,  and  in  any  case  the  sale  cannot  be  set  aside 
fov  fraud  on  that  ground  alone — Bhaho  Taring  Doiiid  v.  Frosunno  Mayi  t)o$Ha, 
10  W.  R.,  804  ;  Sadhi^  Chunder  Bote  v*  601^00  Ohuran  BoH,  15  W.  R.,  99. 
A  deeree  for  rent  obtained  by  a  landlord  against  his  registered  tenant  renders  the 
tenure  in  respect  of  which  it  is  passed  liable  for  sale,  altnough  it  may  have  passed 
mto  other  hands  than  those  of  the  judgment-debtor — Bashbehary  Bandopndhya  v. 
Feanf  Mohan  Muherji^  I.  L.  R.,  4  Cal.,  846.  Where  a  tenure  stood  in  the  name 
of  one  of  two  original  oo-sharers,  but  the  other*  co-sharer  had*  bought  all  his 
right  at  a  sale  in  execution  of  an  ordinary  decree,  and  thus  was  ttie  owner  of  the 
whole  tenure,  but  whose  name  was  not  registered,  it  was  held  that  the  tenure 
rxS^i  be  sold  in  a  suit  for  eleven  years'  arrears  against  the  registered  tenant  who 
admitted  the  claim  for  arrears — Doorga  Prasad  Base  v.  Sreekisio  Meonshee,  2 
Wyman's  Rep.,  212  ;  Sp.  W,  R.,  Act  X,  48.  And  similarly  a  sale  under  decree  in 
a  suit  for  arrears  due  from  all  the  shareholders  in  a  taluk,  but  to  which  only  the 
registered  sharers  seem  to  have  been  parties,  although  the  otiier  sharers  were  aware 
of  the  pendency  of  the  smt,  was  held  to  pass  the  ienvxe^^AtimoodeBn  v.  Sabir 
Khan,  8  W.  »•,  6^. 

In  exeeutiou  of  a  decree  against  one  of  several  joint  holders  of  a  tenure  when 
it  is  etear  thai  what  is  sold  and  intended  to  be  sold  is  the  interest  of*  the  judgment- 
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debtor  onlj,  the  sale  mast  be  confined  to  that  interest^  althoagh  the  deeMe-Mder 
might  have  sold  the  whole  tenmre  had  he  taken  proper  steps  to  do  so^  or  aithongii 
the  pnrchaser  may  h«re  obtained  possession  o£  the  whole  tennre  under  the  sale* 
Bat  if,  however,  it  appears  that  the  jadgment^lebtor  has  been  sued  as  represent- 
ing the  ownership  of  the  whole  tenure,  and  that  the  sale,  althoagh  purporting  to 
be  of  the  right,  title  and  mterest  of  the  judgment-debtor  only,  was  intended  to  be 
and  in  justice  and  equity  ou<<ht.  to  operate  as  a  sale  of  the  tenure,  the  whole  tennre 
must  be  considered  as  having  passed  by  the  sale.  If  the  question  is  doubtful  on 
the  face  of  the  proceeding,  the  Court  must  look  to  the  substance  of  the  matter 
and  not  to  the  form  or  language  of  the  proQeedings.  Where  a  judgment-debtor  was 
alone  registered  in  the  sherista  of  the  zemindar  as  owner  of  a  tenure,  but  it  appeared 
that  his  two  brothers,  who  were  joint  in  estate  with  him,  were  entitled  to  an  equal  share 
with  him  in. the  tenure,  but  that  the  judgment-debtor  was  the  manager ;  and  when  it 
appeared  that  the  zemindar  being  only  entitled  to  a  share  in  the  zemindari  had  obtained 
a  decree  against  the  judgmentrdebtor  alone  for  arreai  s  of  rent,  and  in  execution  thereof 
proceeded  to  sell  his  right,  title  and  interest  under  section  64  of  the  Rent  Act-rit  was 
held  that  as  the  judgment-debtor  represented  his  brothers,  and  as  they  were  equally  liable 
fx)  pay  the  amount  of  the  decree,  upon  the  principle  set  out  above,  the  latter  were  not 
entitled  to  recover  their  share  of  the  tenure  which  the  auction-purchaser  had 
obtained  possession  of  in  execution  of  the  decree  against  the  judgment-debtm:— ' 
Jeolal  Sing  v.  Gunga  Persad,  I.  L.  R.,  10  Gal.,  996.  In  this  case  the  older  decisions 
of  Doolar  ChandSahoo  Y.Jjilla  Chaheel  Chand,  L  R.,  6  I.  A.,  47,  and  Bistetntr 
Lai  Sahoo  v.  Maharajah  Luehmeasur  Singhy  L.  li.,  6  I.  A.,  233,  were  commented  upoa. 
The  plaintiff  purchased  in  a  private  conveyance  from  Uie  registered  tenant  of  a  per-< 
manent  transferable  interest  in  land  such  as  is  described  in  section  26  of  Act  VIII 
of  1869  (B.C.),  but  no  notice  of  the  transfer  was  given  to  the  zemindar.  The 
zemindar  .  subsdt][uently  brought  a  suit  agiunst  the  tenant  for  arrears  of  rent  and 
obtained  a  decree,  in  execution  of  which  he  caused  the  tenure  to  be  sold  and  him- 
self became  the  purchaser.  The  plaintiff  took  proceedings  under  section  311  of 
the  Civil  Procedure  Code  to  set  aside  the  sale,  but  his  application  was  rejected  on^ 
the  ground,  an  erroneous  one,  Uiat  he  was  not  a  proper  party  to  take  such  proceed- 
ings, and  he  did  not  appeal  against  the  order  rejecting  it.  It  was  held  in  a  suit, 
hrought  against  the  zemindar  and  the  tenant  to  set  aside  the  sale,  that  in  the 
absrace  of  fi'aud  the  suit  was  not  maintainable.  The  plaintiff  might  have  satisfied 
the  rent  decree,  and  so  prevented  the  sale,  or  he  might  have  appealed  against  the 
order  rejecting  his  application  to  set  it  aside.  But  having  done  neither,  and  the. 
zemindar  having  had.  no  notice  of  the  transfer,  the  plaintiff  was  aot 
entitled .  to  treat  the  proceedings  in  the  rent  suit  as  a  nullity  on  the  ground 
that  he  was  not  a  party  to  it — Ranhye  Chunder  Sirkar  v.  Buro  Chunder  Ohowdry^ 
I.  L.  R.,  10  Cal.,  496.  A  decree  for  arrears  of  rent  of  an  under-tenure  was  obtained 
against  a  tenant  who  became  an  insolvent,  and  whose  tenure  became  vested  in  the; 
Official  Assignee  by  virtue  of  the  provision  of  the  Indian  Insolvent  Act,  11  and 
12  Vict.,  0.  2L  An  application  was  made  under  sections  59  and  60  of  the  Rent 
Law,  Bengal  Act  VIII  of  1869,«for  an  order  that  the  tenure  should  be  sold  for 
its  own  arrears.  The  Official  Assignee  objected  to  the  sale,  and  cod  tended  that  the 
decree-holder's  only  right  was  to  prove  in  the  insolvency  for  tl)e  amount  of  his 
debt.  It  was  held  that,  whether  the  arrears  of  rent  became  due  before  or  after  the 
insolvency  of  the  judgment-debtor,  the  decree-holder  was  entitled  to  sell  the  tenure 
in  execution  of  his  decree — Chunder  Narain  Singh  v.  Kishen  Chand  Qoleohaf. 
I.  L.  R.,  9  Cal.,  855.  fh  a  case  the  plaintiff  had  obtained  a  decree  for  possession  of 
a  taluk,  but  while  the  decree  was  under  appeal  the  zemindar  sued  the  registered  tenant, 
for  arrears  up  to  a  period  subsequent  to  such  decree  :  a  sezawal  was  put  in  possession  ot 
the  taluk,  and  a  sale  dec/eed  in  the  rent  suit ;  and  the  plaintiff  did  not  get  himself 
registered,  or  tender  to  stay  the  sale,  or  apply  for  the  removal  of  the  sezawal :  under  thesei 

Digitized  by  VjVJ^V  l\^ 


SKC.X3LIX]  THE  BENT  LAW  OP  BENGAL.  357 

isiroQiBstRnces  it  was  held  that  the  plaintiff  would  not  set  aside  the  sale,  and  that  the 
wh(^e  tenure  passed,  there  being  the  necessary  pro?ision  to  that  effect  in  the  lease— 
Forbes,  v.  Protap  Sing  Doogur^  7  W.  R.,  409.  But  where  a  transfer  of  a  tenure  has 
been  recognized  the  semindar  cannot  sell  for  arrears  in  a  suit  against  the  registered 
holder— ITmirrf  Lai  Boss  v.  Saoruhee  Dasi,  2  W.  R.,  (Act  X),  86  ;  Samiraddi  Khalifh 
T.  Bari$h  Chutidra,  8  B.  L.  R.,  A.  C,  49  ;  Pran  Bundhu  Sircar  v.  SarbaSundari 
BeH,  lb.,  52  (note) ;  A/e^ih  Jan  Munshi  y.  Karuna  hiayi  DM,  8  B.  L.  R.,  1 ; 
Bmm  Bukih  Chailangi  v.  Eridoy  Aiani  Jbebi,  Ib^  10  (note)  ;  Mojan  Molla  t.  Dula 
OmziKuUm,  12  B.  L,  R.,  492  (note)  ;  Bam  Kiuhore  Aeharje  Ckowdhry  r.  Erittih 
manse  Debia,  23  W.  R.,  106. 

Tenure  cannot  be  renold  a  second  time, — A  tenure  purchased  in  execution  of  a 
decree  for  the  current  rent  due  therefrom  cannot  be  again  resold  for  the  arrears  of 
rent  which  had  accrued  on  account  of  arrears  of  former  years.  Those  arrears  become 
tlie  personal  debt  of  the  former  proprietor,  and  must  be  recovered  from  him. 
The  tenure  its^f  b  Jiypothecated  for  the  rent  of  the  current  year,  and  can  only  be 
«old  for  the  rent  of  the  current  year — MussU  Lateefun  v.  Shaikh  Meajan,  6  W.  R, 
112  ;  see  also  Sambhoo  Chunder  Singh  y.  Bam  Narain  DaSy  9  W.  R.,  217.  But 
see  notes  under  section  161, 

A  cosharer^s  sale  of  the  tenure  for  his  share  of  rent — A  sharer  in  a  joint 
nadiTided  estate,  dependent  taluk  or  other  similar  tenure,  cannot  cause  the  tenure, 
itself  to  be  sold  in  execution  of  a  decree  for  his  share  of  the  rent ;  he  can  only  sell 
tke  rights  and  interests  of  the  tenant  in  such  under-tenm^,  so  far  as  his  own  share 
is  concerned.  The  tenure  will  be  sold  under  the  ordinary  procedure  of  the  Court  for 
the  sale  of  immoveable  property.  Where  a  decree-holder  is  only  a  sharer  in  a  joint 
undivided  estate,  and  the  property  sold  is  a  share  in  a  guntee  tenure,  the  sale  was. 
dedared  to  have  taken  place  under  this  section,  under  which  only  th^  rights  and  in- 
terests of  the  defaulter  can  pass — Meertunjoy  Ohowdry  v.  Ehetternath  Boy,  6  W.  R., 
(Act  X)^71  ;  Nundohl  Boy  v.  Qooroo  Churun  Bom,  5  W.  R^  6. 

Defimlting^  tenant  cannot  himself  purchase, — Where  a  tenant  commits  default 
apd  pnrchase  the  tenure  when  spld  in  e^^otion  of  a.  decree  against  himself ,  ho  cannot 
olahn  the  benefit  of  the  law  relating  to  auction-purchasers  under  this  Act,  and> 
isection  11  of  Regulation  YlII  of  1819 — Meheroonnisa  Bibi  v.  Bur  Churun  Bose^ 
10  W.  K,  220.  The  proprietor  of  a  taluk  which  was  about  to  be  sold  for  arrears  of 
rent,  entered  into  an  arrangement  with  the  plaintiff,  whereby,  in  consideration  of 
a  share  in  the  parchase,  he  agreed  to  use  his  influence  to  urge  on  the  sale  and  to 
secure  the  purchase  to  the  plaintiff.  Under  this  arrangement  the  plaintiff  became  the 
purchaser  of  the  taluk,  and  the  former  proprietor  obtained  a  share  of  the  purchase* 
A  suit  by  the  plaintiff  to  oust  the  uiuler-tenants  was  dismissed  as  the  plaintiffs 
took  only  as  a  porohaser  in  an  ordinary  execution  sale— #S>riiia/&  Qhosa  v.  Haronath 
Dutt  Chowdhry,  9  B.  L.  R.,  220  ;  18  W,  R.,  240. 

Only  the  property  of  the  judgment^ebtor  can  he  sold.'^In  es^jscuting  a  decree 
for  arrears  of  reni^  a  Court,  under  this  section,  has  {)ower  only  to  seize  and  seU  that 
which  at  the  time  is  the  property  of  the  judgm9nt-debtor.  When,^  therefore,  a 
decree  obtained  against  the  persons  who  were  originally  proprietors  of  the  land,  bui 
who,  at  the  time  of  the  decree  and  subsequent  sale,  had  ceased  to  have  any  interest 
therein,  the  purchaser  at  the  sale  in  execution  of  such  decree  took  nothing — 
Dowlut  Qhazee  Chowdry  v.  Moonshi  Munoor,  15  W.  R.,  341 ;  Meah  Jan  Munshi  v, 
Kurrunamayi  Debt,  8  B.  L.  R.,  1. 

Effect  of  reversed  or  void  decree  on  sale, — Where  a  plaintiff  had  obtained  an  eas^ 
parte  decree  against  a  defendant,  and  in  execution  of  that  decree  had  sold  the  defendant's 
nndeiv-tenure,  2isAiia^ex*parie  decree  was  afterwards  set  aside,  it  was  held  that  the  sale 
was  valid,  though  the  decree  under  which  it  had  taken  ^ace  wasinyalid,  and  the 
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delend^m  wts  not  idlowed  to  recover  the  under-tenmle :  imleaa  he  eooM  prtrre 
that  the  purchase  was  not  a  hmdfide  one,  and  that  the  purchaser  was  acting  in 
coUnsion  with  the  deeree-holder-Va«t  Alt  t.  Jan  Alt  CkowdJ^^  1  B,  L.  H.^  56  ; 
10  W,  R,,  154.  Peacock,  C.J.,  in  delivering  judgment,  referred  to  the  case  ol 
Chundir  Konta  Skrma  V.  Kstemwr  Surma  Chtckerkmttw,  7  W.  Rr,  dl2,  il^  whick 
Norman,  J^  had  made  the  following  remarks  :  *^  It  is  imfXHrUnt  to  observe  t&at^ 
if  a  sale  takes  place  in  execution  of  a  dhscree  in  force  and  valid  at  the  time  of  the 
sale,  the  property  in  the  thing  sold  passes  to  the  purchaser  ^  and  if  the  decree 
or  judgment  be  afterwards  reversed,  the  reversal  does  not  affect  the  validity  of 
the  sale  or  the  title  of  the  purchaser."  No  suit  will  lie  to  set  aside  the  sale  of 
an  estate  in  execution  of  a  decree  for  arrears  of  rent  at  enhanced  rates  according 
to  a  prior  decree  obtained  ex-parte  for  enhancement,  subsequently  reversed  on  special 
appeal.  This  case  was  decided  under  Act  X  of  1859,  and  Norman,  J.,  says  : 
**'  We  think  it  clear  that  the  lower  Courts  were  right  in  dismissing  the  suit.  The 
now  plaintiff  had  his  remedy  under  section  58  of  Act  X  of  1859,  to  apply  to 
set  aside  the  judgment  within  15  days  after  the  process  for  enforcing  the  judg- 
ment was  executed,  if  the  story  he  now  sets  up  is  true.  He  might  have  paid 
the  money  into  Court,  or  applied  to  stay  the  proceedings  in  the  second  suit  pending 
the  appeal  in  the  first.  He  had  no  right  to  hold  back  and  pay  nothing,  and 
having  done  so,  he  must  take  the  consequence.  As  it  is  the  decree  became  fiaa!, 
and  the  sale  under  it  was  perfectly  regular.  And  although  the  defendant  is  not 
in  the  position  of  a  purchi|per  without  notice  of  the  proceedings  in  the  suit,  vre 
think  he  has  a  perfect  valid  title  to  the  property  he  has  bought" — Doorga  Proiad 
Pal  Chowdry  v.  Jogesh  Prokash  Gungopadhyoyi:  W.  R.,  (Act  X),  88.  In  another 
case,  however,  a  contrary  view  was  held  by  the  Court,  where  Morgan,  J.,  says  : 
**•  On  the  reversal  of  the  decree  in  execution  of  which  the  sale  took  place,  the  sale 
itself  made  white  that  decree  under  review  fell" — Sheik  Bhoolloo  v.  Ram  Narain 
Mukefjiy  Sp.  W.  R.,  129.  Where  it  appeared  that  the  decree  was  barred  by  limitation, 
the  sale  in  execution  of  such  decree  was  declared  invalid — Golam  Asffitr  v.  Lukhi 
Hani  DM,  5  B.  L.  R.,  68 ;  IS  W.  R.,  273 ;  so  also  when  the  original  decree 
was  passed  widiout  jurisdiction— JaJ»  Nath  Kundu  Ohowdry  v.  Braja  Natk  Rimdu^ 
6  B.  L.  R.,  Api,  90. 

Ft^  notes  under  sections  160  and  161. 
y  /^    GKE.     The  following  shall  be  deemed  to  be  protected  interests 

Protectedinteres*,.       ^<^,^  ^^  meaning  of  this  chapter  :- 

(a)  any  under-tenure    existmg    from    the 
time  of  the  Permanent  Settlement  j 

(6)  any  under-tpnure  recognized  by  the  settlement-proceedinga 
of  any  current  temporary  settlement  as  a  tenure  at  & 
rent  fixed  for  tte  period  of  that  settlement ; 

(c)  any  lease  of  land  ^hereon   dwelling-houses,   manufactories 

or  other  permanent  buildings  have  been  erected,  or 
permanent  gardens,  plantations,  tanks,  canals,  places 
of  worship  or  burning  or  burying  grounds  have  been 
made  ; 

(d)  any  right  «f  occupancy  ; 

{e)  the  right  of  a  non-occupancy-raiyat  to  hold  for  five  years 
at  a  rent  fixed  under  Chapter  V I  by  a  Court,  or  under 
Chapter  X  by  a  Revenue-officer  ; 

Digitized  by  L^OOQIC 


SEC.  CLX.]  THE  Ri»T  LAW  OP  BENGAL.  859 

if)  any  right  conferred  on  an  occupancy-raiyat  to  hhld  at 
a  rent  which  was  a  feir  and  reasonable  rent  at  the  time 
the  right  was  conferred  ;  and 

(g)  any  right  or  interest  which  the  landlord  at  whose  instance 
the  tenure  or  holding  is  ^pld,  or  his  predecessor  in  title, 
has  expressly  and  in  writing  given^  the  tenant  for  the 
time  being  permission  to  create. 

Upon  tbe  motion  of  the  Hon^ble  Baboo  Peary  Moban  Mookerji  that  olaoses  (e), 
{e)  and  (f)  of  tbis  section  should  be  omitted,  tbe  Hon'ble  Sir  Steaart  Baylej 
said  :  "  1  wish  to  meet  tbe  Hon'ble  Member  on  one  point  on  which  be  spoke,  but 
I  would  first  point  out  that  the  protection  to  subordinate  interests  against  which 
the  Hon'ble  Member  protests  is  precisely  the  protection  given  in  case  of  sale^ 
for  arrears  of  Goyei^nment  revenue.  I  admit,  however,  that  in  regard  to  clause 
(c),  though  the  danger  of  injury  is  such  as  may  safely  be  overlooked,  in  regard 
to  its  bearing  on  Government  revenue,  yet  the  danger  of  seriously  lessening  the 
rent  of  the  superior  holder  by  protecting  absolutely  all  interests  created  under 
clause  (c)  is  not  imaginary,  and  we  ought  if  possible  to  safet^uard  tbe  landlord 
against  it.  It  can  be  met  by  an  adaptation  of  section  13  of  Bengal  Act  YII 
of  1868,  and  I  propose  therefore  to  insert  a  clause  to  that  effect.  It  will  be  pre- 
cisely tbe  same  as  tbe  section  of  the  Bengal  Act  in  a  modified  form  so  as  to  make 
it  run  with  this  chapter.  It  will  come  in  after  section  167  of  tbe  Bill.  To  this 
extent  I  am  prepared  to  meet  the  Hon'ble  Member's  objection,  but  no  further." 

These  "  protected  interests "  have  been  mainly  taken  from  the  sale  laws. 
Compare  the  notes  given  under  section  6,  pp.  68-71.  Glauses  (e),  (g)  and 
possibly  (f)  are  additions.  It  should  be  recollected  that  all  these  interests 
are  protected  only  against  the  purchaser,  but  they  are  not  necessarily  so  against 
the  landlord  who  puts  up  tbe  tenure  or  holding  to  sale.  Still  clause  (c)  will  imply 
that  the  making  of  dwelling  houses,  tanks,  &c.,  are  presumptive  evidence  of  such 
tenures  being  permanent,  and  clause  (f)  will  throw  us  back  not  to  tbe  fair  and 
reasonable  rent  of  the  time  when  the  question  may  arise,  but  to  the  fair  and 
reasonable  rent  at  the  time  when  the  right  was  conferred.  It  is  necessary  to 
consider  clause  (f)  closely  :  of  course  occupancy  right  is  protected  under  clause 
{d)y  which  means  that  tbe  occupancy  raiyat  will  not  be  ousted  by  the  purcbasef, 
but  are  all  occupancy  raiyats  entitled  to  hold  as  against  an  auction-purchaser 
at  a  sale  under  section  159,  at  a  fair  and  reasonable  rent  7  Clause  (/)  seems 
to  refei'  to  occupancy  rights  conferred  and  not  acquired.  Possibly  raiyats  who 
have  acquired  occupancy  rights  under  section  20  are  protected  by  section  35. 
Suppose  that  an  occupancy  raiyat  has  made  a  ftianufactory  upon  bis 
holcUng  or  a  burning  ground,  and  the  tenure-holder  under  whom  he  holds 
is  contemplating  to  oust  him  for  these  acts  ;  in  the  n^eantime  his  landlord  sells  up 
bis  tenure  for  arrears  of  rent.  The  purchaser  is  restricted  by  clause  (c)  to  proceed 
against  the  acts  of  tbe  occupancy  raiyat  which  could  possibly  be  impeached  by  his 
predecessor.  Kow  if  the  auction-purchaser  cannot  impeach  those  acts,  presumably 
his  predecessors  could  not.  Hence  the  making  of  a  manufactory,  or  dwelling 
houses,  or  burning  ground  is  presumptive  evidence  of  the  tenure  being  permanent. 
Tbe  only  remedy  of  the  superior  bolder,  therefore,  would  be  to  restrain  the  tenant 
from  building  a  dwelling  house  or  making  a  burning  ground,  4^c. 

In  a  suit  to  avoid  an  under-tenure  by  tbe  purchasers  at  an  auction  sale  for 
arrears  of  Government  revenue,  the  defendants  contended  that  the  tenure  was 
created  prior  to  the  Permanent  Settlement,  and  that  %ome  portion  of  the  land 
comprised  in  it  were  covered  with  permanent  structures  and  improveufentS;  and  tbfit, 
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Moordiflglj,  it  was  protected  under  ezoeptions  1  ftnd  4  to  section  87  of  Act  XI  of 
1859,  but  the  lower  Court  gave  a  decree  to  the  plaintiff  and  annulled  the  nnder- 
tenure.  Held  by  White,  J.,  that,  notwithstanding  a  party  may  fail  to  show  that 
his  tenure  was  created  prior  to  the  Permanent  Settlement,  yet  he  is  entitled  to  the 
jbenefit  of  the  4th  exception  in  respect  of  auy  permanent  structure  that  may  be  v^kmi 
his  holding — Bhago  BM  and  ohterg  y.  Ram  Kanto  Boy  Ckowdry  and  oikerw, 
I.  L.  R.,  3  Cal.,  293  ;  Brcjotundar  Bitwat  v.  QouH  Prosad  Boy,  S.  D.  A  ,  (1852) 
^45  ;  Jjpur  AU  and  othftrt  v.  J»mue  Ali  and  another,  I.  L.  R.,  8  Cal ,  110. 
Compare  also  Durga  Prosunno  OkoH  r.  EalidoM  Duttj  9  C.  L.  R.,  449. 

^  ^f/      OlfXI.   For  the  purposes  of  this  chapter — 

Meaning  of  "incum.  (a)    the  term  "  mcumbrance,"  used   with 

^rd^'^noSatl*'^^^    reference  to  a  tenancy,  means  any  lien,  sub^ 

brance."  tenancy,  easement  or  otHer   right  or  interest 

created  ty^iEe  tenant  on   bis  tenure  or  hoidmgTifm 

Timitationot  msdwn  ititgfest  therem,  an^T^ml   \\y\u\g  n 

protected  interest    as    dSffnw^    Irr    ir\iZ   Uflf.    forftgoii^ 

section  ; 

{h)  the  term  "re^stered  and  notified   iDcumbrance,"    used 

with  reference  to  a  tenure  or  holding  sold  or  liable  to 

sale  in  execution  of  a  decree  for  an  arrear  of  rent  due  in 

respect  thereof,  means  an  incumbrance  created  by  a  re^s* 

tered  instrument  of  which  a  copy  has,  not  less  tiian  three 

months  before  the  accrual  of  the  arrear,  been  served  on 

the  landlord  in  manner  hereinafter  provided. 

A  mortgagee  obtained  a  foreclosure  decree  on  the  18th  December  1854  againsi 
the  heirs  of  the  registered  holder  of  a  mokurari  isfemrari  tennre,  and  was  pat  into 
symbolical  possession  bj  the  Coart,  bat  the  decree  was  appealed  against,  and  wUile 
the  appeal  was  pending  the  zemindar  sued  the  said  heirs  for  arrears  of  rent  dae 
before  the  foreclosure  decree,  and  sold  under  an  ex-parte  decree  and  appointed 
sezawals.  The  mortgagee  had  tendered  the  rent  for  December,  which  was  refused, 
and  he  was  told  that  no  rent  would  be  received  until  the  sezawals  were  dismissed. 
The  sale  took  place  in  April  1855,  and  in  May  1855  the  mortgagee  applied  to  have 
his  name  registered,  which  application  was  refused.  The  zemindar  had  fall  notice 
of  the  mortgagee's  title  and  proceedings.  Under  these  circumstances  the  sale  was  set 
aside,  apparently  on  the  ground  that  the  auction-purchaser  could  not,  under  the 
law  then  in  force,  avoid  the  mortgagee's  title — Forbes  v.  Baboo  Luchmeeput  Singh^ 
10  B.  L.  R.,  139  ;  14  Moore's  I.  A.,  830.  Before  Act  VIII  of  1865  (B.  C),  the 
lease  must  have « expressly  reserved  the  right  of  sale  for  arrears  to  enUtle  the 
purchaser  to  avoid  incumbrance! — Mohima  Chundra  Detf  v.  Qoroo  Dass  Sem,  7 
W.  R.,  285  ;  Shahabuddin  v.  Vateh  Ali,  B.  L.  R.,  Sup.  Vol.,  646  ;  7  W.  It, 
260  ;  Brindabun  Ch under  Ckowdry  v.  Brindabun  Chunder  Sirkar  Chowdfy,  8 
W.  R  ,  507  ;  L.  R.,  I.  A.,  178  ;  Satcowry  Alitter  v.  Useemuddeen  Sirdar,  S.  D.  A. 
(1851),  626  ;  Meherunneta  Bibi  v  Hurchurn  Boite,  10  W.  R.,  220  ;  Aleer  Jaser^ 
muddin  v.  Shaikh  Aiantur  Ali,  6  B.  L.  R.,  Ap.,  149  ;  15  W.  R.,  11.  The  law  has, 
however,  changed  since  the  passing  of  Act  VIII  of  1865  (B.C.)  and  all  incumbrances 
are  now  liable  to  cancelment  by  a  sale  in  execution  of  arrears  of  rent.  The  right, 
title  and  interest  of  A  in  a  certain  under-tenure  was  brought  to  a  sale  for  rent 
obtained  against  him  by  B,  |md  purchased  by  B  himself.  B  at  the  time  held  another 
decree  against  4  ^^r  arrears  of  rent  of  the  same  under-tenure.     G  to  whom  A 
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btd '  previously  mortgf^;ed  the  nnder^enare,  thereupon  haying  foreclosed  the 
mortgage,  instituted  a  suit  for  possession  against  A  and  B,  and  obtained  a  decree  for 
possession*  After  this  decree,  but  before  C  got  actudi  possession,  B  caused  the 
vnder-tenure  to  be  sold  in  execution  of  his  other  decree  against  A,  and  again  became 
bimself  the  purchaser.  0  having  shortly  afterwards  obtained  possession  under  his 
decree  was  dispossessed  by  B,  who  took  possession  through  the  Court  under  his  second 
purchase.  C  thereupon  instituted  proceedings  under  Act  VIII  of  1859,  section  269, 
in  which  he  was  successful  and  regained  possession.  In  a  suit  brought  by  B  to  set 
aside  the  proceedings  and .  for  adjudici^on  of  title  :  Heidi  that  B  had  a  good  title 
to  the  under-tenure,  and  that  he  was  not  bound,  before  bringing  the  undei^tenure  to 
sale  under  his  second  decree,  to  give  notice  to  C — IdddUy  and  otken  v. 
Gunneik  Ckunder  SakoQ,  I.  L.  R.,  4  Gal.,  488.  B  held  one-anna  of  ten-anna 
share  purchased  by  B  and  H,  and  had  paid  rent  to  the  kutkinadar  on 
such  one-anna  share,  and  had  his  name  registered  as  owner  of  such  one-anna 
share  in  the  sherista  of  the  kutkinadar.  The  kutkinadar  having  afterwards 
brought  a  suit  ugainst  B  and  H  alone  fpr  arrears  of  rent  of  the  entire 
ten-annas,  and  having  obtained  a  decree,  and  in  execution  of  this  decree  put  up  to 
sale  the  entire  ten-annas  share :  HM^  that  as  the  sale-cer(ificate  related  only  to 
the  share  of  B  and  H,  B's  one-anna  share  did  not  pass  under  such  sale — BhrneC' 
ruth  Berak  v.  Moneeram  Banerji  and  otheri^  I.  L.  R.,  4  Cal.,  855.  At  a  sale  of 
an  under-tenure  for  arrears  of  rent  under  Act  VIII  of  1869,  section  66,  the  growing 
crops  standing  on  the  land  passes  to  the  auction-purchaser,  except  when  it  has  been 
specially  excepted  by  the  notification  of  sale,  or  a  custom  to  the  contrary  has  been 
proTodi^AfaiooUah  Sirdar  v.  Dwarianaih  Moitry  and  otherif  I.  L.  R.,  4  Gal., 
614.  The  plaintiff  purchased  a  mourasi  taluk  at  a  sale  in  execution  of  a  decree  obtained 
against  the  talukdar  for  arrears  of  rent,  and  then  sued  to  recover  possession  of 
certun  lands  held  by  the  defendants  within  the  taluk.  Hie  defence  .was  that  the 
lands  in  question  were  held  by  the  defendants,  under  a  potta  which  had  been  granted 
to  their  ancestor,  in  1733,  by  the  then  talukdars  in  respect  of  certain,  services  to  .  be 
performed  by  the  grantees  and  their  descendants.  The  Gourt  of  first  instance  found 
that  the  potta  was  genuine,  and  dismissed  the  plaintiffs  suit.  On  appeal  the 
Subordinate  Judge  found  that  the  potta  was  a  forgery ;  and  that,  although  the 
lands  had  been  granted  to  the  defendant's  ancestor  in  respect  of  services^  yet 
the  plaintiff  was  entitled  to  khas  possession,  as  he  did  not  require  the  services  to  be 
performed.  He  therefore  decreed  the  plaintiffs  claim  Held  that  the  decree  was 
right,  for  having  found  that  the  potta  on  which  the  defendants  chiefly  relied  wa^  a 
forgery,  the  Subordinate  Judge  was  not  bound,  as  a  matter  of  law,  to  presume 
that  the  tenure  was  a  permanent  one  merely  from  the  fact  of  long  possession  of 
the  lands— ^oWn  Chunder  Duit  v.  Modun  Mohan  Fal,l.  L.  R.»  7  Gal.,  677.  Where 
decrees  for  arrears  of  rent  had  been  obtained  by  fractional  shareholders  in  a  tenure, 
and  in  execution  thereof  a  moiety  of  the  tenure  had  been  sold,  it  appeared  that  Uie 
other  moiety  had  been  sold  at  the  same  time  in  execution  of  a  mortgage  decree 
against  some  of  the  judgment-debtors  in  the  rent  suii|.  On  an  objection  being  taken 
to  the  confirmation  of  such  sale  on  the  ground  that  the  whole  tenure  should  have 
bee9  sojid  in  execution  of  rent  decrees,  it  was  held  that  all  that  the  decree-holders 
were  entitled  to  have  sold  was  the  right,  title  and  interest  of  their  judgment-debtors, 
and  that  they  were  in  the  position  of  ordinary  creditors  having  no  lien  on  the 
tenure ;  and  that,  consequently,  the  mortgagor  being  entitled  to  enforce  his  lien 
against  the  moiety  covered  by  his  mortgage,  the  sale  of  the  remaining  moiety  in 
satisfaction  of  the  rent  decrees  was  a  good  sale,  and  could  not^  set  aside— ifoA^/^a 
Coomar  Dutt  v.  Heera  Mohan  Ooondoo  and  Ishanesvari  DasH  v.  Oopal  Dot  Dultj 
I.  L.  R,,  7  Cal,  723.  A  person  seeking  to  obtain  the  benefit  of  section  12,  Bengal 
Act  VII  of  1868,  must  give  some  primdfaeie  evidence  to  show  that  the  incumbrance 
nrhich  he  seeks  to  avoid  is  an  incumbrance  falling  within  the  terms  of*  the  secticm,— 
i^.  an  incumbrance  imposed  on  the  tenure  by  some  one  who  previously  hdd  it— 
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Koiilashhathini  Dosfee  v.  Ooeoolmoni  D^itee,  I.  L.  R.,  8  Oal.,  f M.  A  pottiQii  ei 
I  a  tenure  cannot  be  the  subject  of  a  si^  under  section  64,  Bei^fal  Act  YIII  of  1869 
I  so  as  to  give  the  purchaser  the  same  privikge  as  he  would  acquire  bj  the  psrohasa 
of  an  entire  tenure  under  sections  59  and  60.  A  landlord  who  was  in  receipt  ef  % 
half  share  of  the  rent  of  a  certain  tenure  caused  that  share  of  the  tenue  to  be  bM 
in  execution  of  a  decree  for  arrears  of  rent.  After  such  sale  A,  the  piv^iaser^  took 
possession.  Subseouently  the  tenant  executed  a  mortgage,  and  a  decree  being  obtainecl 
bj  the  mortgagee  tne  whole  tenure  was  brought  to  sale  in  execution  thereof  «Ld  p»w 
chased  by  the  mortgagee  who  proceeded  to  oust  A.  In  a  suit  by  A  to  recoTer 
possession  of  his  share  of  the  tenure  on  the  footing  of  his  purchase,  it  was  held  thafe 
he  could  not  make  out  a  title  to  the  half  tenure  with  the  priyilege  attaching  to  the 
purchase  of  an  entire  tenure  under  sections.  59  and  60  of  Bengal  Act  Y  [11  ol  1869, 
and  that  as  it  appeared  that  the  mortgagor  whose  rights  and  interests  only  were 
thus  sold,  was  only  one  of  several  co-sharers,  in  the  absence  of  the  co-sharers  wha 
were  not  parties  to  the  suit,  A  was  not  entitled  to  tiie  relief  he  sought — O.  Mm 
Reily  r.  Rur  Chunder  Ohoss,  I.  L.  B.,  9  Gal.,  722.  In  execution  of  a  rent  deene 
against  one  of  seyeral  joint-holders  of  a  tenure,  when  it  is  clear  that  what  is  sold, 
and  intended  to  be  sold,  is  the  interest  of  the  judgment-debtor,  the  sole 
must  be  confined  to  pass  the  right  and  interest  of  the  jndgment^lebtor  only.  A 
and  his  three  sisters  were  joint  owners  of  a  certain  mouzah.  In  execution  61  a 
decree  obtained  against  A,  his  right,  title  and  interest  in  the  moosah  was  sold  to 
B.  The  zemindar  then  bought  a  suit  under  Act  YIII  (B.C.)  of  1869  againak 
A  for  arrears  of  rent  in  respect  of  the  mouzah,  and  obtained  a  decree,  in  execntioDi 
of  which  he  applied*  not  for  a  sale  of  the  tenure,  as  he  might  haye  done  under 
section  59  of  that  Act,  but  for  ''  attachment  and  sale  of  the  jndgment^dyt(»^8 
property."  Upon  this  proclamations  for  sale  were  issued  under  Act  YIII  of  18fi9« 
The  sale  notification  was  headed  *'  under  section  246  of  Act  YIII  (A  1859,**  anl- 
notified  the  sale  of  the  rights  and  interests  only  of  the  judgment-debtOT.  At  Has 
sale,  G  became  the  purchaser  and  was  put  in  possession  of  the  moonlu 
Thereupon  B  the  purchaser  at  the  first  execution  stle,  and  a  third  p^rson^  D 
who  had  meanwhile  purchased  the  share  of  A^s  sisters,  sued  G  for  possessoBb 
It  was  held  that    B    and  D  were  entitled  to  possession,  for   that  O  had  ao- 

Juired  nothing  under  his  purchase — Doolar  Chand  Smhoo  and  otken  t.  Ladia 
'haheel  Chund,  and  Zalla  Biishesvar  Doyal  and  others,  8  G.  L.  B.,  561^ 
So  on  the  construction  of  a  sale  certificate  and  proclamation  of  sale  purportang- 
to  be  made  under  sections  59  and  60  of  the  Bent  Act,  it  was  held  that  what  pass^ 
by  the  sale  was  not  an  under-tenure  but  merely  the  right  and  interest  of  the  judg- 
ment-debtor therein.  The  declaratory  portion  of  a  sale  proclamation  is  not  by  iteelf 
sufficient  to  oyerride  the  description  of  the  property  in  the  body  of  the  do^i- 
ment — Dwarkanath  and  othen  v.  Aloke  Chunder  Seal  and  oiheriy  L  L.  B.,  9 
Cal.,  641. 

Vide  notes  junder  section  164. 

/  (^  GLXII.  Whena  decree  has  been  passed  for  an  arrear  of  rent 
AppUcationforsaieof  ^^^  ^^  a  tenure  or  holding,  and  the  decree- 
tenure  oc  holding,  holder  applies'  under  section  235  of  the 
Code  of  Civil  Proqedure  for  the  attachment  and  sale  of  the 
tenure  or  holdings  in  execution  of  the  decree,  he  shaU  produce 
a  statement  showing  the  pargana,  estate  and  village  in  which 
the  land  comprised  in  the  tenure  or  holding  is  situate,  the 
yearly  rent  payable  for  the  same  and  the  total  amount  recoverable 
under  the  decree. 
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SfoHan  335  of  the  Oiril  Procedure  Code  provides  :  '<  The  application  for  the 
execution  of  a  decree  shall  be  in  writing  rerified  by  the  applicant  or  bj  some  other 
person  proved  to  the  satisfaction  of  the  Court  to  be  acquainted  with  the  facts  of 
the  ease,  Aitd  shall  contain,  in  a  tabular  form,  the  following  particulars  (namely)^ 

(»)    Hke  number  of  the  suit ; 


0)    the  names  of  the  parties  | 


I 


the  date  of  the  decree ; 

whether  any  appeal  has  been  preferred  from  the  decree  ; 

whether  any  and  what  adju^tmeolt  of  the  matter  in  dispute  has  been  made 

between  the  parties  subsequently  to  the  decree ; 
(/)    whether  any  and  what  previous  applications  have  been  made  for  execution 

of  the  decree  and  with  what  result ; 
(ff)    the  amount  of  the  debt  or  compensation,  with  the  interest  (if  any),  due  upon 

the  decree,  or  other  relief  granted  thereby  ; 
(X)    the  amount  of  costs  (if  any)  awarded  ; 
(t)    the  namb  of  the  person  against  whom  the  enforcement  of  the  decree  is 

sought ;  and 
(y)    the  mode  in  which  the  assistance  of  the  Court  is  required,  whether  by  the 

delivery  of  property  specifically  decreed,  by  the  arrest  and  imprisonment 

of  the  person  named  in  the  application,  or  by  the  attachment  of  his 

property,  oif  otherwise  as  the  nature  of  the  relief  sought  m^y  require." 

/^        OliXifl*     (1)    Notwithstanding  anything  contained  in  the 
Older  of  attachment    ^^®  Procedurey  when  the  decree-holder 

andpiockmatiotibfsaie    makes  the  application  mentioned  in  the  last 
tobe iflsued  simaltaneh    foregoing    Section,    the  Court  shall,  if  under 
''  section  245   of  the  said  Code  it 'admits  the 

application  and  orders  execution  of  the  decree  as  applied  for,  issue 
Bimultaueously  the  order  of  attachment  and  the  proclamation 
required  by  section  287  of  the  said  Code. 

(2)  The  proclamation  shall,  in  addition  to  stating  and 
specifying  the.  particulars  mentioned  in  Section  287  of  the  said 
Code,  announce— 

(a)  in  the  ease  of  a  tenure  or  a  holding  of  a  raiyat  holding 
at  fixed  rates,  that  the  tenure  or  holding  will  first  be 
put  up  to  auction  subject  to  the  reg^istered  and  notified 
incumbrances,  and  will  be  sold  subject  to  those  incum- 
brances if  the  sum  bid  is  sufficient  to  liquidate  the  amount 
of  the  decree  and  costs,  and  that  otherwise.it  will,  if  the 
decree-holder  so  desires,  bejiold  on  a  subsequent  day, 
of  which  due  notice  will  be  given,  with  power  to 
annul  all  incumbrances  ;  and 

(6)  in  the  case  of  an  occupancy -holding,  that  the  holding 
will  be  sold  with  power  to  annul  all  incumbrances, 

(3)  The  proclamation  shall,  besides  bsing  made  in  the 
manner  prescribed  by  section  289  of  the  said  Code,  be  published 
}?j  fixing  up  a  copy  thereof  in  a  conspicuous  place  on  the  land 
comprised  in  the  tenure  or  holding  ofdered  to  be  sold,  and  shall  also 
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be  putlished  in  such  ttianner  as  the  Local  Government  dCm^,  ^™ 
time  to  time,  direct  in  this  behalf. 

(4)  l^otwithstanding  anything  contained  in  section  290  X)f 
the  said  Code,  the  sale  shall  not,  without  the  consent  in  writiii^  of 
the  judgment-debtor,  take  place  until  after  the  expiration  ef  at 
least  thirty  days,  calculated  from  the  date  on  which  the  copy  of  the 
proclamution  has  been  fixed  up  on  the  land  \  comprised  U]^the 
tenure  or  holding  ordered  to  be  sold, 

8ub-9eeiion  (1)  -.—Section  245  of  the  Civil  Procedure  Code  provides  :  **  The  Conrfcv 
on  receiving  an  application  for  the  execution  of  a  decree,  shall  ascertain  whether  snch 
oi  the  requirements  of  sections  235,  236,  237  and  238,  as  may  he  applicaUeto  ihe  case 
have  heen  complied  with,  and  if  they  have  not  been  complied  with,  the  Cocirt;  may 
reject  the  application  or  may  allow  it  to  be  amended  then  ai\d  there  or  witUn  a 
time  fixed  by  the  Court.  Every  amendment  made  under  this  section  shall  be  iitlested 
by  tjie  signature  of  the  Judge, 

''  When  the  application  is  admitted,  the  Court  shall  enter  in  the  raster  of 
the  suit  a  note  of  the  application  and  the  date  on  which  it  was  madid,  and  shaU 
order  execution  of  the  decree  according  to  the  nature  of  the  application  :. 

'^  Provided  that,  in  the  case  of  a  decree  for  money,  the  value  of  the  property 
attached  shall  as  nearly*  as  may  be  correspond  with  the  amount  for  whkch  tiw' decree 
has  been  made."    For  section  235  vide  notes  under  section  162  ante. 

Section  236  prescribes  :  '<  Whenever  an  application  is  made  for  the  attadun^ 
of  any  moveable  property  belonging  to  the  judgment-debtor  but  not  in  his  poBseesion, 
the  decree-holder  shall  annex  to  the  application  an  inventory  of  the  property  to  ^ 
attached,  containing  a  reasonably  accurate  description  of  the  same/' 

Section  237  :  "  Whenever  application  is  made  for  the  attachment  of  any  immove- 
able property  belonging  to  the  judgment-debtor,  it  shall  contain  at  the  foot  a 
description  of  the  property  sufficient  to  identify  it,  and  also  a  specification  of  the 
judgment^ebtor's  share  or  int^irest  therein  to  the  best  of  the  belief  of  the  applicant 
and  so  far  as  he  has  heen  able  to  ascertain  the  same.  Every  such  description 
and  specification  shall  be  verified  in  manner  hereinbefore  provided  for  the  verification 
of  plaints." 

And  section  238  :  "  If  the  pr6p6rty  be  land  registered  in  the  CoUector^s  office, 
the  application  for  attachment  shall  be  accompanied  by  an  authenticated  extract 
from  Uie  register  of  such  office,  epecifying  the  persons  registered  proprietors  of,  or 
as  possessing  any  transferable  interest  in  the  tenure  or  its  revenue,  was  liable,  pay 
revenue  for  such  land  ani  the  shares  of  the  registered  proprietors.'^ 

Subjection  (2)  :— Section  287  of  the  Civil  Procedure  Code  provides  :  "  When 
any  property  is  erdered  to  be  sqld   by  puhlic  auction  in  execution  6f  a  decree,  thcN 
Court  shall  cause  a  proclamatioi^of  the  intended  sale  to  }^  made  in  the  language 
of  such  Court.    Such  proclamation  shall  state  the  time  and  place  of  sale  and  shall 
specify  as  fairly  and  accurately  as  possible — 

(a)  the  property  to  be  sold  ; 

(b)  the  revenue  assessed  upon  the  estate,  or  part  of  the  estate,  when  the 

property  to  be  sold  is  an  interest  in  an  estate  or  part  of  an  estate  pay- 
ing revenu^to  Government ; 
(o)    any  incumbrance  to  which  the  property  is  liable  ; 
(tf)    the  amount  for  the  recovery  of  which  the  sale  is  ordered  ;  and 
(d)     every  other  thing«^ which  the  Court  considers  material  for  the  purchaser  to 
kiMW  in  order  to  judge  of  the  nature  and  value  of  the  property.        '     'i 
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^'For  die  purpose  of  aacertaining  the  matters,  so. to  be  specified,  the  Court  may 
svnmoii  any  per^n  whom  it  thinks  necessary,  and  examine  him  in  respect  to  any 
aueh  matters,  nmi  require  him  to  produce  any  document  in  his  possession  or  power 
rdating  thereto. 

*^  !inie.  High  Oourt  shall,  as  soon  as  may  be  after  this  Code  comes  inta  force, 
make  rules  for  the  guidance  of  the  Courts  in  exercise  of  their  duties  under  this  section., 
^he  High  Court  may  from  time  to  time  alter  any  rules  so  made.  All  such  rules  shall 
be  published  in  the  local  official  Gazette,  and  shall  thereupon  have  the  force  of  law^ 
As  regards  his  own  Court  and  the  Court  of  Small  Causes  at  Rangoon,  the  BecorJier 
of  Bangoon  shall  be  deemed  to  be  a  ^  High  Court'  within  the  meaning  of  this 
paragraph. 

''  iNothing  in  this  section  shall  apply  to  cases  in  which  the  execution  of  the 
decree  lias  been  transferred  to  the  Collector/' 

Of  uihieh  due  noHee  will  be  gieen. — ^What  is  a  due  notice  under  this  section  ?  A 
fresh  prodamation .  is  contemplated  under  section  165.  If  the  nazir  at  the  time  of 
the  postponement  giyes  notice  of  the  next  day  of  sale  will  that  suffice  ? 

Sub-eeetion  (B)  : — Section  289  of  the  Civil  Procedure  Code  provides :  "The 
{irodamation  shall  be  made,  in  manner  prescribed  by  section  274,  on  the-  spot 
where  the  property  is  attached,  and  a  copy  thereof  shall  then  be  fixed  up  in  the 
Oourt-homse,  and  in  the  case  of  land  paying  revenue  to  Government  also  in  the 
Collector's  office.  If  the  Court  so  direct,  such  proclamation  shall  also  be  published  in 
the  local  official  Gazette  and  in  some  local  newspaper,  and  the  costs  of  such  publication 
ahall  be  deemed  to  be  costs  of  the  sale." 

And  section  274  says  :  '^If  the  property  be  immoveable,  the  attachment  shall 
be  made  by  an  order  prohibiting  the  judgment-debtor  from  transferring  or  charging- 
the  property  in  any  way,  and  all  persons  from  receiving  the  ^me  from  him 
by  purchase,  gift  or  otherwise.  The  order  shall  be  proclaimed  at  some  place  oa 
or  adjacent  to  such  property  by  beat  of  drum  or  other  customary  mode,  and 
a  copy  of  the  order  shall  be  fixed  up  in  a  conspicuous  part  of  the  property  and 
of  the  Court-house.  When  the  property  is  land  paying  revenue  to  Government^ 
A  copy  of  the  order  shall  also  be  fixed  up  in  the  office  of  the  Collector  of  the 
Distnct  in  which  the  land  is  situate." 

Vide  notes  under  section  174,  poet, 

Suh'ieetion  (4) : — Section  290  of  the  Civil  Procedure  Code  provides :  "  Except 
in  the  case  of  property  mentioned  in  the  proviso  to  section  269,  no  sale  under  thia 
chapter  shall,  without  the  consent  in  writing  of  the  judgment-debtor,  take  place 
vntil  after  the  expiration  of  at  least  thirty  days  in  the  case  of  immoveable  property, 
and  of  at  least  fifteen  days  in  the  case  of  moveable  property,  calculated  from  the 
date  on  which  the  copy  of  the  proclamation  has  been  affixed  up  in  the  Court-ihouse 
of  the  Judge  ordering  the  sale."  ' 

/^        CLXIV.     (1)     When  a  tenure  or^a  holding  at  fixed  rates 

has  been  advertised*  for  sale  under  the  last 
ingsabjecttoregiatered  foregoing  sectiou,  it  shall  be  put  up  to  auction, 
and  notified  incambran-     gubiect  to  registered  and  notified  incumbrances  r 

ces,  and  effect  thereof.  i      -i*.!       ?»-ij«  i.  .in   •      .   » 

and,  if  the  biddmg  reaches  a  sum  sufficient  to 
liquidate  the  amount  of  the  decree  and  costs,  including  the  costs 
pf  sale,  the  tenure  or  holding  shall  be  sold  subject  to  such 
incumbrances. 

(2)     The  purchaser  at  a  sale  under. this  section  ma^^  in 
manner  provided   by  section   167,  and  not  otherwise,  annul  any 
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incumt^ranoe  upon  the  tenure  or  holding  not  being  a  registered  and 
notified  incumbrance.  # 

The  Bent  Commiaion  obserre  in  their  report  : — 

**  184.  The  principle  borrowed  from  the  rerenue  sale  laws  of  making  snb-teaseB 
and  incninbrances  Toidable  npon  the  sale  of  a  tenure  for  arrears  of  rent  somedmes 
works  great  hardship  to  innocent  persons.  It  appears,  to  a  majority  of  ns  rery 
desirable  to  prerent  this  hardship  if  possible  ;  and  we  hare  devised  certain  meahB 
which  we  hope  wiB  successfnlly  accomplish  this  object.  We  have  provided  (section 
205)  that  when  a  tenure  or  under-tennre  is  notitined  for  sale,  the  amount  of  the  decree 
and  costs  may  be  paid  into  Court  by  any  one  who  has  an  interest  which  would  be 
endamaged  by  the  sale  of  such  tenure  or  under-tenure  free  of  incumbrances.  The 
amount  so  paid  may  be  recovered  as  money  lent  from  the  person  in  consequence  of 
whose  defaiili  to  pay  rent  tha  tenure  or  under^^nure  was  notified  lor  sale. 

^  185.  The  object  of  making  sub-leases  and  incumbrances  voidable  upon  the 
sale  of  a  tenure  for  arrears  of  rent  is  that  the  superior  landlord's  security  for  his 
tent  may  not  be  impaired. 

^  If  the  sub4eases  and  incumbrances  of  a  tenuis  have  not  absorbed  so  much  of 
the  tenure-holder's  profits  as  to  render  the  interest  left  him  insufficient  to  meet  the 
rent  which  he  pays  to  the  proprietor  of  whom  he  holds  his  tenure  ;  if  the  tenure, 
subject  to  these  sub-lea^s  and  incumbrances  will  sell  for  a  sum  sufficient  to  satisfy 
any  decree  that  can  be  passed  for  arrears  of  the  rent  payable  by  the  tenure-holder— 
it  cannot  be  said  that  the  proprietor-landlord's  security  for  his  rent  has  been 
impaired  so  far  as  to  bring  the  case  within  the  above  object.  The  right  of  subJetting 
and  creating  incumbrances  belongs  to  every  tenure-holder — such  is  the  common 
law  of  the  country.  So  long  as  the  landlord  is  certain  of  the  rent  to  which  he  is 
entitled,  he  cannot  justly  complain  of  the  exercise  of  this  right  or  daim  to  interfere 
with  it.  When,  however,  the  exercise  of  the  right  extends  so  far  as  to  endanger  the 
landlord's  rent,  to  impair  the  security  for  such  rent  afforded  by  the  sale  of  the  tenure 
by  public  auction,  the  case  is  altered,  and  the  landlord  may  reasonably  demand  that 
these  sub-leases  and  incumbrance  be  avoided,  which  have  rendered  the  remainin|^ 
interests  of  the  tenure-holder  an  insufficient  security  for  the  rent  payable  by  him. 

^'  In  this  view  of  the  matter,  we  have  enacted  (sections  208,  206)  that  a  tenure, 
under-tenure  or  occupancy  holding,  about  to  be  sold  in  execution  of  a  decree  for 
arrears  of  its  own  rent,  shall  first  be  put  to  auction,  subject  to  certain  incumbrances, 
and,  if  the  sum  bid  is  sufficient  to  liquidate  the  amount  of  the  decree  and  cost^, 
shall  be  sold  sub'ect  to  such  incumbrances.  If  the  highest  amount  bid  is  not 
sufficient  to  liquidate  the  decree,  the  decree-holder,  that  is,  the  landlord,  may  then 
claim  to  have  the  tenuii^,  &c.,  sold  free  of  incumbrances.  Such  sale  is  not  to  be  had 
immediately,  but  upon  a  subsequent  sale-day  not  less  than  fifteen  or  mc^  than 
thirty  days  afterwards  ;  and  a. notification  of  such  tenure  being  about  to  be  offered 
for  sale  free  of  mcumbrances  uAist  be  posted  up  on  some  conspicuous  place  upon  the 
land  of  the  tenure.  The  effect  <st  these  provisions  will  be,  that  persons,  who  hold 
sub4ea8es  and  incumbrances,  will  not  be  endamaged  if  the  bidding  on  the  first  saie^ 
day  reaches  an  amount  sufficient  to  satisfy  the  decree,  and  the  tenure  is  in  consequenee 
sold  subject  to  incumbrances.  If,  on  the  other  hand,  the  bidding  on  the  first  saie- 
day  does  not  reach  aa  amount  sufficient  to  satisfy  the  decree,  such  persons  wiU  hare 
time  to  protect  themselves  from  injury  by  paying  in  the  amount  of  tlie  decree  (which 
th^  sttlMeqnently  recoT^r  firom  the  defaulter),  and  so  preventing  such  a  sue  of 
the  tenure  as  will  avoid  incumbrances. 

*<187.  It  has  appeared  to  us  that  the  superior  landlord  ought  to  have  notice 
of  ihe  creation*  of  the  incumbrances  to  which  the  above  protection   is  afforded,  and 
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that  tliuf  ftQit$d&oeL  tmgkt  not  to  be  ezlended  to  9II  inoambnnieeB  indiseriimjuitdy. 
We  liaye  aocomplLdied  this  by  defining  the  tenn  *  incnmbranoes'  to  mean  and  indnde, 
every  incnmbrance,  lien,  sub-lease,  or  subordinate  interest  which  the  defaulting  holder 
of  the  tenure,  under-tenure  or  occupancy  holding  was  by  law  competent  to  create  m 
derogation  of  his  own  interest,  and  which  was  created  by  an  instrument  in  wiitiDg  duly 
r^stered,  a  copy  of  such  instrument  being  served  upon  the  perion  to  whom  the 
rent  of  the  tenure,  under-tenure,  or  occupancy  holding  is  piayaUe.  This  provision  will, 
we  tnisl^  prevent  fraud,  if  sought  to  be  acoomi^shed  by  setting  up  sham 
incumbrances  after  the  sale.  It  will  also  enable  an  intending  purchaser  to  ascertain 
Ifhe  real  vahia  of  property  about  to  be  sold,  and  he  will  probably  bid  moie  tham 
if  he  was  in  a  state  of  uncertainty  on  this  point*  We  have  provided  for  incum- 
brances created  before  the  commencement  of  the  Act  by  insttmoeiits  in  wtttiag 
duly  registered  under  the  law  applicable  to  them,  by.  albwiag  a  oepj  of  aaf 
such  instrument  to  be  served  within  six  months  after  the  commencement  of  the  Act. 
Mr.  O^Einealy  would  extend  the  same  privilege  to  unregistered  incumbrances  created 
before  the  Act,  which  were  not  required  to  be  registf^  by  Any  law  in  force  at  the 
time  of  their  execution  :  but  a  majority  of  us  are  apprehensive  lest  this  might  induce 
some  persons  to  set  up  mcumbrances  fabricated  for  the  purpose. 

^  With  the  exception  of  these  registered  incumbrances,  of  the  creation  of  which 
the  superior  landlord  has  had  notice,  and  which  are  protected  in  the  case  of  a  sale 
of  the  tenure  subject  to  incumbrances,  a  purdiaser  will  be  entitled  to  avoid  and 
mnnul  all  incumbrances  imposed  upon  the  tenure  by  «any  holder  thereof,  his 
vepreseotativee  or  as^ignees^  unless  in  the  case  of  incumbrances  allowed  by  law, 
the  right  of  creating  the  same  was  expressly  granted  by  the  written  engagement 
vnder  which  the  tenant  was  originally  let  into  possession,  or  by  the  subsequwit 
written  authority  of  the  person  who  let  him  into  possession,  or  of  the  repreeentatives 
or  assignees  of  such  person— » (section  210).  Khudkasht  raiyats  of  resident  and 
hereditary  cultivators  are  not,  however,  liable  to  ejectment  under  this  rule,  nor  can 
«  purchaser  cancel  bond  fide  engagements  made  with  them,  unless  he  can  show 
tl»t  a  higher  rent  would  have  been  fairly  demandaUe  at  the  time  when  such 
«ngi^gements  were  contracted  :  he  may,  however,  proceed  under  the  provisions 
of  t^  Act  to  enhance  the  rents  of  all  other  raiyats.  We  have  provided  in  accordance 
with  a  decision  of  the  Privy  Council,  that  the  judgment-debtor  himself,  or  any 
person  acting  in  fraudulent  collusion  with  him  lox  the  purpose  of  dismicumbering 
(he  tenure,  shall  not  be  entitled  to  avoid  incumbrances." 

/O^     CLXV-     (1)     If  the  bidding  for  a  tenure  or  a  holdmg  at 

fixed  rates  put  up  to  auction  under  the  last 
fa?iiaf!r«^l^dd  foregoing  section  does  not  reach  a  sum  suffi- 
all ,  incambrances,  and  cient  to  liquidate  the  amount  of  the  decree  and 
ttffeet  thereof.  ^^^^    ^^   'aforesaid,   and  if  liie  .decree^holder 

thereupon  desires  that  the  tenure  or  h(flding  be  sold  with  power 
to  avoid  all  incumbrances,  the  officer  holing  the  sale  shall  adjourn 
the  sale  and  make  a  fresh  proclamation  under  section  289  of  the 
Code  of  Civil  Procedure,  announcing  that  the  tenure  or  holding 
will  be  put  up  to  auction  and  sold  with  power  to  avoid  all  incmn- 
brances  upon  a  future  day  specified  therein,  ngt  less  tiian  fifteen 
or  more  than  thirty  days  from  the  date  of  the  postponement ; 
and  upon  that  day  the  tenure  or  holding  shall  be  put  up  to  auction 
and  sold  with  power  to  avoid  all  incumbrances. 
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(2)  The  purchaser  at  a  sale  under  this  section  may,  in 
manner  provided  by  section  167,  and  not  otherwise,  annid  any 
incumbrance  on  the  tenure  or  holding. 

J^T^^    CUL7L    (1)    When     an     occupancy-holdrng     has     been: 
advertised  for  sale  under  section  163,  it  sbdl 
holding  wur^f^'^to    be  put  up  to  auction  and  sold  with  power  to 
avoid  all  inbombrances,    avoid  all  incumbrances. 

«iKie£Eeottheieof.  ^^Y    The  purchaser  at  a  sale  und^T  tttts  section 

may  in  manner  prafided  by  the  next  following  section^  and  not 
otherwise,  annul  any  incumbrance  on  the  holding. 
See  section  168. 

/^  OUlVU.  (1)  A  purchaser  having  power  to  ai»nul  aa 
Procedure  for  annul,  incumbrance  Under  any  of  the  foregoing  sec^ 
lag  incambrances  under  tious  and  desirmg  to  aunul  the  Same,  may, 
ihe  foregoing  sections.  ^j^hin  One  year  from  the  date  oftbesaleor 
the  date  on  which  he  first  has  notice  of  the  incumbrance,  whichever 
is  later,  presait  -to  the  Collector  an  application  in  writings 
i^uesting  him  to  serve  on  the  incumbrancer  a  notice  dedariBg 
that  the  incumbrance  is  annulled. 

(2)  !^very  such  application  must  be  accompanied  by  such 
fee  for  the  service  of  the  notice  as  the  Board  of  Bevenfe  may  fix 
in  thifi  behal£ 

(3)  When  an  application  for  service  of  a  notice  is  made -to 
the  Collector  in  manner  prescribed  by  this  section,  he  shall 
cause  the  notice  to  be  served  in  compliance  therewith,  and  the 
incumbrance  shall  be  deemed  to  be.  annulled  from  the  date  on 
which  it  is  so  served.      • 

(4)  When  a  tenure  or  holding  is  sold  in  execution  of  a  deciiee 
for  arrears  due  in  respect  thereof  and  there  is  on  the  tenure  or 
holding  a  protected  interest  of  the  kind  specified  in  section  160, 
clause  (c),  the  purthaser  may,  if  he  has  power  under  this  chapter  to 
avoid  .  all  incumbrances,  sue  to  enhance  the  rent  of  the  hmd  wbidi 
is  the  subject  of  the  protected  interest.  On  proof  that  the  land  is- 
held  at  a  rent  which  wSs  not  at  the  time  the  lease  was  granted  a- 
fair  rent,  the  Court  may  enhance  the  rent  to  such  amount  a& 
Bppears  to  be  fiiir  and  equitable. 

This  sub-section  shall  not  apply  to  land  which  has  been  held 
for  a  term  exceedjqg  twelve  years  at  a  fixed  rent  equal  to  the  renfr 
of  good  arable  land.  '  .  . 


Vide  notes  under    sections   159  and   161.      It  is  a  settled  law  tlmt  tiie  < 
of  a  sole  is  not  *ip80  facte  to  annul  and  aroid  incumbrances,  but  they    nxe  «plf 
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ipoidabl^  at  tlie  optkm  o!  Uia  purchaser  whieb  option  should  be  exercised  immediate- 
ly. See  notes  under  auction-purchaser,  pages  68-71 ;  3  B,  L.  B.,  431  ;  I.  L.  R., 
»  Cai„  683 ;  12  C.  L.  R.,  8U4.     Vids  Art,  121  of  the  Limitation  Act. 

/^<f      CLXVm.    (1)     The  Local  Government  may,  from  time  to' 
«       ^   jf    .  XL  X    time,    by    notification  in  the  official   Gazette, 

Power  to  direct  that      j-        .     .1'    ^  i     i -i-  •/>    -i 

occupancy-holdings  be  direct  that  oocupancy-holoings  or  any  gpecified 
SJiJcaon^MSnw^  ^^^^  -of  occuj^ncy-holdings  in  any  local  area 
put  up  for  sale  m  execution  of  decrees  for  rent 
due  on  them  shall,  before  being  put  up  with  power  to  avoid  all 
uicumbrances,  be  put  up  subject  to  registered  and  notified  incum- 
brances, and  may  by  like  notification  rescind  any  such  direction. 

(2)  While  any  such  direction  remains  in  force  in  respect  of 
any  local  area,*  all  occupancy-holdings,  or,  as  the  case  may  be, 
occupancy -holdings  of  the  specified  class  in  that  local  area,  shall, 
for  the  purposes  of  sale  under  the  foregoing  sections  of  this  chapter, 
be  treated  in  all  respects  as  if  they  were  tenures. 

'^  *        GIiXIZ.     (1)    In  disposing  of  the  proceeds  of  a  sale  under 
Rules  for  disposal  of    *^^  chapter,  the  following  rales,  instead  of  those 
ibe  saie-proceeds.  prescribed   by   scctiou  295  of  the  Code  of  Civil 

Procedure,  shall  be  observed,  that  is  to  say  : — 

(a)  there  shall  first  be  paid,  to  the. decree-holder  the  costs 
incurred  by  him  in  bringing  the  tenure  ot  holding  to 
sale  ; 
(b).  there  shall,  in  the  next  place,  be  paid  to  the  decree-holder 
the  amount  due  to  him  under  the  decree  in  execution 
of  which  the  sale  was  made  ; 

(c)  if  there  remains  a  balance  after  these  sums  have  been  paid, 

there  shall  be  paid  to  the  decree-holder  therefirom  any 
rent  which  may  have  fallen  due  to  him  in  respect  of  the 
tenure  or  holding  between  the  institution  of  the  suit  and 
the  date  of  the  sde  ; 

(d)  the   balance   (if  any)  remaining  after  the  payment  of  the 

rent  mentioned  in   clause  (c)  shall,  upon  the  expiration 

of  two  months  fi*om*the  confirmation  o£  the^sale,  be  paid 

to  the  judgment-debtor  upon  hirf  application. 

(2)     If  the  judgment-debtor  disputes  the  decree-holder^s  right 

Jto  reqeive   any  sum  on  account  of  rent  under  clause  (c),  the  Court 

'shall  determine  the  dispute,  and  the  determination  shall  have  the 

force  of  a  decree. 

If  there  are  two  00-ehaiers  being  the  landlords  of  the'i^me  tenure  or  holding, 
and  both  hold  separate  dec^rees  against  the  tenant,  but  the  tenure  or  holding  is 
sold  at  the  instance  of  one  of  them,  is  the  other  entitled  to  share  in  the  proceeds 
of  the  sale  ?    Clause  {b)  seems  to  giro  priority  to  the  decree-holder  at   whose 
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instanc^  tbe  sale  took  place  so  far  as  ttie  atnonnt  of  his  decree  Is  ^noer^ed*  BnC- 
still  I  sbotdd  think  that  equitably  the  other^s  decree  should  hard  priority  OTer  the 
claim  provided  for  in  clause  (c).  The-  decision  under  «ub-«ection  (2)  is  perhaps^ 
open  to  appeal  but  not  open  to  a  regular  suit.  The  Bepgal  Tenancy  Act  possiUy 
does  not  apply  to  houses  or  buildings,  and  therefore  therb  is-noprioHtgf  (^  rent 
realised  by  the  sale  of  house  or  building  for  which  the  rent  ^as  dne—rManH  I4U 
Tme  Lai  r.  Ldkha^  I.  L.  B.,  4  Bom.,  429, 

Section  295  of  the  Civil  Procedure  Code  provides  :  "-Whenever  assets  mp^ 
realised  by  sale  or  otherwise  in  execution  of  a  decree,  and  more  persons  than  tme- 
have,  prior  to  the  realisation,  applied  to  the  Court  by  which  such  assets  are  h^d 
for  execution  of  decrees  for  money  against  the  same  judgment-debtor,  vo^  &aTe' 
ikot  obtained  satisfaction  thereof,  the  assets,  after  deducting  the  costs  of  tha 
realisation,  shall  be  divided  rateably  among  all  such  persons  : 

Provided  as  follows  J — 

(a)  When  any  property  is  sold  subject  to  a  mortgage  or  charge,  themori-'. 
cagee  or  incumbrancer  shall  not  as  such  be  entitled  to  share  in  any  surplus  arising;^ 
from  such  sale  : 

>  (h)  When  any  property  is  liable  to  be  sold  in  execution  of  a  decree  is  8td)jeot 
to  a  mortgage  or  charge,  the  Court  may,  with  the  assent  of  the  mortgagee  01^ 
incumbrancer,  order  tibat  the  property  be  sold  free  from  the  mortgage  or  charge, 
giving  the  mortgagee  or  incumbrancer  the  same  right  against  the  proceeds  of  the 
sale  as  he  had  against  the  property  sold. 

(c)  When  immovable  property  is  sold  in  execution  of  a  decree  ordering  ita 
sale  for  the  discharge  of  an  incumbrance  thereon,  the  proceeds  of  the  sale  shall 
be  applied— 

Finty — iq  defraying  the  expenses  of  the  sale  • 

Seeondly^-^m  discharging  the  interest  and  principal  money  due  on  the  in- 
cumbrance ; 

Thirdltfy — in  discharging  the  interest  and  principal  moneys  due  on  subsequent 
incumbrances  (if  any)  ;  and 

Fourthly, — rateably  among  the  holders  of  decrees  for  money  against  the 
judgment-debtor,' who  have,  prior  to  the  sale  of  the  said  property,  applied  to  the 
Court  which  made  the  decree  ordering  such  sale  for  execution  of  sudi  decrees  and 
have  not  obtained  satisfaction  thereof. 

If    all  or  any  of    such  assets  be  paid  to  a  person  not  entitled  to  receive  ilie 
same,  any  person  so  entitled  may  sue  such  person  to  compel  him  to  refund  the  assets. 
Nothing  in  this  section  affects  any  right  <^  the  Gotemment." 
Bead  section  171,  po#<.  ' 

1^0  GLXX.    (1)     Sections  278  tg  283   (both  inclusive)  <rf  the 
Tenareor  faoiAing  to    Code»of  Civil  Procedure  shall  not  apply  to  n^ 
meJ^::?i?orp5Sen;    tenure  or  holding  attached  in  execution  oiLa 
into  Court  of  amount  of    decree  for  arrears  due  thereon.    ^uX'  -^<*^  (f 
'^Z.^^TllZiZ  (2)        When  an  order  for  the  sale  of  A 

Uonby  decree-holder.  tenure  or  holding  in  execution  of  such  a  decree 
has  been  made,  the  tenure  or  holding  shall  not  be  released  from 
attachment  xmle^,  before  it  is  knocked  down  to  the  auction-pur- 
chaser, the  amount  of  the  decree,  including  the  costs  decreed, 
together  with    the  costs  incurred   in  order  to  the  sale,  is  jpaid 
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• 

into  Oourt,  oi^  the  decrete-holder  makes  an  application  for  the 
release  of  the  tenure  or  holding  on  the  ground  that  the  decree  has 
been  satisfied  out  of  Court. 

(3)  The  "judgment-debtor  or  any  person  having  in  the 
teimre  or  holding  any  interest  voidable  on  the  sale  may  pay  money 
into  Court  under  this  section,  --^    ^  .^— 

^  •  Sub^cHon  (1) :— SecttonB  ^78  to  288  of  tlie  Code  of  Civil  Procednre  Code 
are  oonoemed  with  claims  to  attached^  property  and  the  disposal  of  sach  claims. 

!■  '  Sub^eeHon  '(8>3— fiat  if  in  spite  of  sach  payment  as  contemplate!  Jn  this 
eahnsectioa  the  sale  takes  place  and  the  zemindar  had  no  uotice  of  the 
depositor's  right  by  purchase,  the  nnregistered  porchaser  canijot  avoid  the 
'^tle^MrUyunjai  Sirkar  V.  ^opat  Chundra  Sirhar^  2  B.  L.  JR.,  A.  C,  181  ; 
10  W*  R«»  ^6.  .  Fer  contra^  it  has  been  held  that  a  'snit  by  an  nnre- 
Kistered  holder  will  lie  in  a  Civil  Coart  to  set  aside  the  sale  of  a  tenure  sold  in 
«xeeation  of  a  decre^  for  rent  nnder  Act  X  of  1859,  after  the  money  due  upon 
ihe  decree  wad  deposited,  section  151  of  that  Act  notwithstanding— ^^'i&  Afzul 
Ali  y.  Lala,Ourn(srain  and  Qthersy  6  W,  "R^  (Act  X)  59.  When  the  tenare  of 
a  tenant  admfttedly  in  possession  is  sold  under  sectaon  105,  Act  X  of,  1859, 
ha  has  no  right  to  sue  for  the  reversal  of  the  sale ;  but  when  a  party  alleges 
that  A#  is  the  tenant,  and  that  the  person  against  wht>m  the  Act  X  suit  was 
brought  was  not  the  tenant  in  possession,  he  has  a  right  to  bring  his  action 
in  the  Civil  Court  to  set  aside  the  sale  alleged  to  have  been  procured  by  fraud 
ifp  to  restrain  the  ^  defendants  fvom  availing  themselves  of  rights  acquired  by 
such  BtlB'^Oungadhur  DuU  v..  Bamnarain  Ohote  and  others^  7  «W.  K.,  183. 
Where  in  a  suit  fojr  arrears,  of  rent  of  a  traAsferabl9  tenure  to  which  a  person 
ilaimitig  as  mortgagee  wJis  ho  pariy,  a  decree  for  ejectment  under  section  78,^ 
Act  X  of  1859  was  made  instead  of  a  decree  for  sale,  it  was  held  that  the  decree/ 
fbr  eiectniAnt  cbold  'not/  confer  upon  the  decree-holder  (the  purchaser  in  execution 
i>f  a  decree  against  the  mortgagor)  the  right  to  avoid  the  mortgage  by  the  eject- 
ment of  the  mortgagor,  and  was  no  bar  under  section  2,  Act  VIII  of  1859  to 
A  suit  by  the  mortgagee  to  question  the  validity  of  that  decre^,  and  to  show 
that  the  Collector  had  no  power  to  make  a  decree  for  ejectment— IVr&Ati^ttfi  Sing  and 
an^lher  ▼.  Jhono  Lai  and  others,  18  W.  R.,  206.  The  same  view  was  expressed 
in  Madko  Frosaud^  Sing  and  others  y.  Furshan  Bam  and  others^  I.  L.  R , 
4  Cal«,:  520.  Where  an  under-tenure  has  been  transferred,  bat  the  transfer  is 
Aot  registered  in  the  serisMa  of  the  zemindar  or  superior  tenant,  the  transferee 
is  nevertheless  entitled  as^  person  interested  in  the  protection  of  the  tenure 
to  stop  its  sale  in  execution  of  a  decree  under  Act  YIU  (B.C.)  of  1865,  by 
|>ayinginto  Court  the  amount  of  the  decree,  though  he  is  not  entitled,  unl^a 
tbd  transfer  is  registered,  to  come  it  and  allege  that  the  person  against  whom ' 
tlie  decree  has  been  obtained  was  not  the  proprietor  of  the  under-tenure,  and 
wa^  not  in  legal  possession — Anund  Lai  Mookei^i  v.  Kalika  Fersad  ITisser 
nmd  othersj  20  W.  R.,  59.  An  under-tenant  who  has  saved  the  superior  tenuro 
from  sale  by  depositing  the  amount  of  rent  due  from  the  holder  of  that  tenure 
to  the  zemindar,  is  not  bound  to  apply  to  the  Collector  for  immediate  possession 
of  the  tenure  thus  preserved  from  sale,  under  dause  4,  section  18,  Regulation 
VIII  of  1819,  but  is  not  competent  to  sue  for  the  recovery  of  the  amount  ie* 
posited  by  him  in  the  ordinary  way,  .vrithout  making  an^  such  application — 
JTmbioa  Delia  and  another  v.  Pranhuri  Dass^  18  W.  R.,  F.  B.,  1.  Compare  also 
Panve  Chunder  8irear  and  others  v.  Rur  Chunder  Chowiry  and  another^  I.  L.  R., 
10  Cal.y  496  ;  Sham  Chand  Koondoo  and  others  y,  Brojonath  Fal  Chowtirg  and  others. 


Digitized  by 


Google 


S7S  TfiS  REKT  LAW  OF  BENOAIi.  [fc^.  tJLySBti 

21  W.  R.,  P.  B.,  94;  12  B.  L.  K,  484;  B.  L.  R.,  F.  B.,^19  «icl  B2<^«4 
6.  L.  R.,  F.  B.,  77  ;  7  B.  L.  R.,  App.^  1,  FiVfe  the  notes  under  secticm  16^ 
unregUtered  tenanU. 

/7/      GLXXI.     (1)    When    any   pctsoh  having,   in  a  t^nire  or 

Amount  -paid   Into    folding  advertised   for  sale  undet  this  chaptirl^  ^ 

Court  to  prevent  sale     an  interest  which  would  be  ^  voidable  upob:  tl^ 

a''tao^rtSgMert''oa'^^    sale,  pays  into   Court  the  amount  requisite  to 

tenure  or  holding.  prevent  the  Sale, —  '   i 

(a)  the  amount  so  paid  by  him  shall  be  deemed  to  be  a 
debt  bearing  intei*est  at  twelve  per  centum  per  annntxl 
and  secured  by  a  mortgage  of  the  tenure  or  holding  tp 
him;  . 

(ft)  his  mortgage  shall  take  priority  of  eviery  other  charge 
on  the  tenure  or  holding  other  than  a  charge  for  arrear 
of  rent ;  and  ' 

(c)  he  shall  be  entitled  to  possession  of  the  tenure  or 
holding  as  mortgagee  of  the  tenant,  and  to  retain  posses^ 
sion  of  *it  as  such  until  the  debt,  with  the  interest  due 
thereon,  has  been  discharged. 

(2)  Nothing  in  this  section  shall  affect  any  other  remedy  tq 
which  any  ^uch  person  would  be  entitled. 

The  principle  enunciated  in  tliis  section  seems  to  hare  been  borrowed  froB^ 
clause  (4),.  section  13,  Reg.  VIII  of  1819  which  says  : — 

<'  If  the  person  or  persons  making  such  a  deposit  (»*e.  a  deposit  of  the  aiaoinit 
for  which  a  patui  is  about  to  be  sold)  in  order  to  stay  the  sale  of  the  sup^ov 
tenure,  shall  have  already  paid  the  whole  of  the  rent  due  from  himself  OT'  them- 
selves, so  that  the  amount  lodged  is  an  advance  from  private  funds,  and  not  • 
disbursemei^  on  account  of  the  said  rent,  such  deposit  shall  not  be  carried  to 
credit  in  or  set  against  future  demands  for  rent,  but  shall  be  considered  m  % 
loan  made  to  the  proprietor  of  the  tenure  preserved  from  sale  by  such  maans, 
afid  the  taluk  so  preserved  shall  be  the  security  to  the  person  or  persons  making 
the  advance,  who  shall  be  considered  to  have  a  lien  thereupon  in  the  f»me manner 
as  if  the  loan  had  been  made  upon  mortgage  ;  and  he  or  they  shall  be  entitled, 
on '  applying  for  the  same,  to  obtain  immediate  possession  of  the  tennre  x>f  the 
.  defaulter  in  order  to  recover  the  amount  so  advanced  from  any  profits  belonging 
thereto.  If  the  defaulter  shall  desire  to  lecover  hie  tenure  from  the  hands  of  the 
person  or  persons,  who  by  malfing  the  advance  may  have  acquired  such  an  ist^esl 
thereii^  and  entered  on  possession  in  consequence,  he  shall  not  be  entitled  to  do 
so  except  upon  repayment  of  the  entire  sum  advanced  with  interest  at  the  fata 
of  twelve  per  cent,  per  annum  up  to  the  date  of  possession  having  been  girea 
as  above,  or  upon  exhibiting  proof  in  a  regular  suit  to  be  instituted  for  the  purpose 
that  the  full  amount  so  advanced  with  interest  has  been  realised  from  tiMusafaxiebr 
of  the  tenure*"  * 

The  direction  in  section  13  of  Reg.  Till  of  1819,  that  money  paid  inia 
Court  by.  a  talukdar  in  order  to  stay  the  final  sale  shall  be  deducted  fr(M  mj 
claim  of  rent  that  may  *at  the  time  depending  on  account  of  the  year  or  nioliths 
for  which  the  hotice  of  sale  may  have  been  published,  is  satisfied  by  payment' nol 
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mio  Ooofiy  boi  to- the  zemindar.  IE  a  8tl*ictly  literal  eoDStrnptidn  were  put  npon 
^e  words  "  into  Court,"  no  payment  effectual  to  stay  the  sale  could  be  made, 
for  *'  the  Court"  has  nothing  to  do  with  these  sales,  which  are  managed  by  tte 
Collector— ToftitM  Debee  t.  Skamaehurn  Mitter,  I.  L.  R.,  8  Cat.,  954. 

/?<       ClaXSUt    l!\hen  a  tenure  or  holding  is  advertised  for  skle 
Inferior  tenant  paying    ^M^der  this   chapter  in  execution  of  a  decree 
Into  cjourt  way  d©4uot    against  a   Superior  tenant  defeulting,  and  an 
^^'^^  i^erior    tenant,    whose    interest    would     be 

voidable  upon  the  sale,  pays  money  into  Court  in  order  to  prevent 
the  sale,  he  may,  in  addition  to  any  other  remedy  provided  for  him 
by  law,  deduct  the  whole  or  any  portion  of  the  amount  so  paid 
from  any  rent  payable  by  him  to  his  immediate  landlord ;  and 
that  landlord}  if  he  is  not  the  de&ulter,  may  in  like  manner  deduct 
the  amount  so  deducted  from  any  rent  payable  by  him  to  his  immedi^ 
ate  landlord,  and  so  on  imtil  the  defaulter  is  reached. 

In  a  s^it  hy  the  purchaser  of  a  patni  against  a  durpatnidar  for  arrear  of 
rent  of  the  year  l^%b  (1878),  it  appeared  that  before  the  plaintifPs  purchase 
the  durpatnidar  had  paid  *  the  amoimt  of  arrears  of  patni  rent  for  the  year  1284C 
(1877),  inr  order  to  save  the  p^tni  from  being  sold  under  Singulation  VIII  of  1819, 
and  that  the  amount  so  paid  considerably  exceeded  the  durpatni  rent  due  at 
tlie  date  of  suit :  It  was  held  that  the  defendant  was  entitled  to  deduct  from 
the  leuc  claimed  the  amount  paid  umler  the  Regulation  in  excess  of  the  durpatni 
rent  due  up  to  the  end  of  1284— Zfo^o/Mi2  Birkar  y.  Srinath  BundopadkyUf 
J.  L.  R.,  8  CaL,  877  ;  11  C.  L.  R.,  87. 

L  and  R,  the  holders  of  a  patni  estate,  granted  in  1856  a  durpatni  liease  to  S  at 
an  annunl  rent,  the  lease  stipulating  that  S  should  have  full  power  of  sale  and 
gift,  but  should  sublet  without  the  patnidar's  consent*  The  case  contained  no 
stipulation  for  the  registration  of  any  vendee  or  donee.  In  1860,  S  sold  the 
durpatni  lease  toK,  the  deed  of  side  which  was  ddy  registered  providing  for  muta^ 
4ion  of  names  in  the  jmtnidar's  books.  No  such  mutation  was  ever  effected  bv  K, 
who  was  never  recognised  as  their  tenant  by  K  and  R,  the  rent  of  the  durpatni  being 
{mid  in  <^e  name  of  S.  In  1864,  the  rent  due  from  the  patnidar  being  in  arrear; 
the  zemindar  proceeded  to  sell  the  patni  under  Regulation  VJII  of  1819,  Thereupon  K^ 
in.  order  to  protect  his  under-tenure,  deposited  in  the  Gollectorate  on  17th  November 
1804  a  sum  of  money,  on  which  the  sale  was  stayed.  E,  being  then  in  arrear  in 
the  payment  of  his  durpatni  rent,  claimed  to  set  off  the  amount  deposited  in  the 
Oofleptprate  against  the  rent  due  to  L  imd  R.  This  L  and  R  refused  to  allow,  anc^ 
they  brought  a  suit  in  the  Collector's  Court  against  S  and  his  sureties  to  recover 
nrrears  of  rent.  .  In  that  suit  K*  intervenei(i  claiming  thid  benefit  of  the  set  off,  i6 
which/ however,  the  High  Court,  on  the  26th  Jun%  18n6  on  appeal,  held  that  he 
was  not  entided,  the  deposit  being  .merely  a  Voluntary  payment  by  £•  .  On  '30tk 
'  October  1867  K  brought  a  regular  suit  against  S  and  L  anji  R  to  recover 
ibe  amount  of  the  deposit  and  obtained  a  decree,  but  the  decision  was  reversed  on 
kppeal  and  the  suit  dismissed  for  want  of  jurisdiction.  On  6th  June  1869  K  filed 
liis  plaint  in  the  proper  Court.  It-  was  held  that  he  was  entitled  to  recover  the 
amount  deposited  by  him  in  the  Collectorate,  and  that  the^  suit  was  not  barred  a^ 
being  resjudicata^  by  the  decision  of  the  26th  June  18^ — Lakhi  Narain  Mittet 
and  another  v.  Ehetra  Fal  Singh  Boy  and  another,  13  B.  L.  R.,  146,  P.  C.  This 
decision  oveirules  Anand  Ohunder  Banerji  v.  Soobul  Phunder  De,  S.  D.  A.,  (1857) 
1195.;  and  Lukhinarain  MiOer  v.  Seetanaih  Qhoae,  6  W.  R.;  (A^^t  ^)  &  Compart 
Ambika  Deti  v.  Pranhari  Da»^  4  B.  L.  R.,  F.  5.,  77. 

^^  Digitized  by  VjOOQIC 


874  TOE  Bsrr  law  w  buoaa^  [ssa  csuzm 

77^  GL'lXZin.  (1)  Notwithstanding  anything  contained  in 
Decree-holder  ma?  bid  Section  294  of  the  Code  of  Clvll  Procedure,  the 
lit  sale ;  judgmentSebt-  holder  of  a  decree  in  execution  of  .which  a 
or  may  not.  tenure   or  holding  is   sold   under  this  chapter 

may,  without  the  permission  of  the  Court,  bid  for  or  purchase  the 
tenure  or  holding. 

(2)  The  judgment-debtor  shall  not  bid  for  or  purchase  a^ 
tenure  or  holding  so  sold. 

(3>  When  a  judgment-debtor  purchases  by  himself  o^ 
'through  another  person  u  tenure  or  holding  so  sold,  the  Court  may, 
if  it  minks  fit,  on  the  application  of  the  decree-holder  or  any  other 
person  interested  in  the  sale,  by  order  set  aside  the  sale,  and  the 
costs  of  the  application  and  order,  and  any  deficiency  of  price 
which  may  happen  on  the  re-sale,  and  all  expenses  attending  itj 
shall  be  paid  by  the  judgment-debtor,  ^/y   ^/^$^  iSJU4  JfXi^ 

Compare  10  W.  R.,  220  ;  9  B.  L.  R.,  220  ;  18  W.  R.,  240.    Fufo  notes  under   ^^ 
section  159,  Defaulting  tenant  cannot  himself  purcka9e» 

/'jry    CLZXiV.     (1)  *  Where  a  tenure   or  holding  is  sold  for  atf 

Application  by  judg-    ^^fT  of  rent   duc  thcrcon,  then,  at  any  tim« 

nentrdebtor  to  setaside     Within  thirty  days  &om  the  date  of  sale,  Mft 

,     ^'         jfr     •    <»  judgment-debtor  may  apply  to  have  the  side 

Y^et  aside,   on  his  cfepositing  in  Court,  for  payment  to  the  decree* 

holder,  the  amount  recoverable  under  the  decree  with  costs,    luid« 

for  paymait  to  the  purchaser,  a  sum  equal  to  five  per  centum  of  the 

purchase-money. 

(2)  If  such  deposit  is  made  within  the  thirty  days,  the  Court 
shall  pass  an  order  setting  aside  the  sale,  ana  the  provision^  of 
section  315  of  the  Code  of  Civil  Procedure  shall  apply  in  the  case 
of  a  sale  so  set  aside  : 

Provided  that,  if  a  judgment-debtor  applies  under  section  Sit 
of  the  Code  of  Civil  Procedure  to  set  aside  the  sale  of  his  t^dum 
or  holding,  he  shall  not  be  entitled  to  make  an  application  under 
this  section. 

(3)  Section  313  of  the  Code  of  Civil  Procedure  shall  ji4 
apply  to  any  sale  under  thi*  chapter.  .t 

Section  811  of  the  Civil  Procedure  Code  provides  :  "  The  decree-Tiotder  or  4W 
person  whose  immoveable  property  has  been  sold  under  this  chapter,  may  i^pP^  tQ 
the  Court  to  set  aside  the  sale  on  the  ground  of  a  material  irregularity  in  puWsmqi 
or  conducting  it ;  but  no  sale  Bhall  be  set  aside  on  t*he  ground  of  irregularity  unless 
the  applicant  proves  to  tU  satisfaction  of  the  Court  that  he  has  sustained  substimtillf 
injury  by  reason  of  such  irregularity.'* 

So  section  812  :  '*  If  no  such  application  as  is  mentioned  in  the  last  pnieddfl^ 
section  be  made,  or^if  s^ch  application  be  made  and  the  objection  be  disallowidy  i^ 


I^».  OLXXIV.r        TBS  &XKT  LAW  OF  BEKQlI.r  375 

Ooilrt  shttll  pass  an  order  conBrming  tlie  sale  as  regards  tbe  parties  to  tlie  suit  and 
the  purchaser.  If  such  application  be  made,  and  if  the  objection  be  allowed,  the 
Coart  shall  pass  an  order  setting  aside  the  sale.  No  suit  to  set  aside  on  the  gronnd 
of  snch-irregdarity^an  order  passed  nnder  this  section  shall  be  broaght  by  the 
party  against  whom  such  order  has  been  made." 

So  section  S13  :  '^  The  pnrchaser  at  any  such  sale  may  apply  to  the  Gotirt  to 
set  aside  the  sale,  on  the  ground  that  the  person  whose  property  purported  to  be 
sold  had  no  saleable  interest  therein,  and  the  Court  may  make  such  order  as  it 
thinks  fit :  provided  that  no  order  to  set  aside  a  sale  shall  be  made,  unless  the 
judgment-debtor  and  the  decree-holder  hare  had  opportunity  of  being  heard  against 
such  order.'* 

And  section  814  ?  **  No  sal9  of  unmoyeable  property  shall  become  absolute 
until  it  has  been  confirmed  by  the  Oourt.'^ 

So  sectiop  815  :  "  When  a  siale  of  immoTeable  property  is  set  aside  under 
section  812  or  813»  or  when  it  is  found  that  the  judgment-debtor  had  no  saleable 
interest  in  the  property  which  purported  to  he  sold  and  the  purchaser  is  for  that 
reason  deprived  of  it,  the  purchaser  shall  be  entitled  to  receive  back  his  purchase- 
money  (with  or  without  interest  as  the  Court  may  direct)  from  any  person  to  whom 
the  purchase-money  has  beea  paid.  The  repayment  of  the  said  purchase-money  and 
of  the  interest  (if  any)  allowed  by  the  Clourt  may  be  enforced  against  such  person 
under  the  rules  provided  by  this  Code  for  the  execution  of  a  decree  for  money." 

The  procedure  to  be  followed  upon  the  sale  of  an  under-tenure  is  that  prescribed 
by  the  Civil  Procedure  Code.  Section  811  does  not  apply  only  to  sales  made  under 
Chapter  XIX  of  the  Code,  and  the  sale  of  an  under-tenure  may  be  set  aside  upon 
any  of  the  grounds  mentioned  in  that  section — Azizoonneisa  Khatoon  v.  Garo 
Chand  Da$9  and  others,  I.  L.  R.,  7  Cal.,  168.  The  object  of  notice  of  sale  for 
arrears  of  rent  (sub-section  (8)  of  section  168,  ante)  is  to  give  information,  not  merely 
to  the  parties  wishing  to  purchase,  but  to  the  defaulter  ;  and  if  the  notice  ii^not 
stuck  up  in  the  manner  prescribed  by  law,  it  is  open  to  the  defaulter  to  plead  that 
he  has  been  endamaged  and  the  sale  becomes  illegal — Raghuh  Chunder  Banerji 
▼«  Brcjanath  Koondoo  ChowdrVy  14  W.  K.,  489.  The  fact  of  no  notice  having 
been  served  in  the  mofussil  is  sumcient  ground  for  setting  aside  a  sale  for  arrears  of 
rent-^Niiffendra  Chunder  Qhath  v.  Musruff  Bibi,  15  W.  R.,  17.  Where  a  mis- 
statement in  the  notice  produces  a  mistake,  and  the  property  is  consequently  sold  at 
•n  inadequate  price,  the  judgment-debtor  is  entitled  to  have  the  sale  reversed-* 
Khodi^a  Bibi  r,  Moonshee  Johad  Baheem,  14  W.  R.,  820.  In  the  case  of  a  sale 
of  a  piece  of  land  upon  which  there  was  no  town  or  village  of  any  kind,  and  the 
peon  stuck  up  the  notice  in  the  Court-house,  and  also  at  the  sadar  kutcheiy  of 
the  s^mindar,  and  obtained  the  receipt  of  the  defaulter  in  the  latter  place,  he  was 
beld  to  have  carried  out  substantially,  as  far  as  he  could,  tbe  provisions  of  the  law 
regarding  notice— flurriy  Kisto  Boy  v.  Muteelal  Nundi,  14  W.  R.,  86« 
Where  a  tenure  is  duly  sold  for  arrears  of  rent,  the  ^bsence  of  a  sliareholder's  name 
from  the  proceeding  does  not  as  a  matter  of  l^w  invalidate  the  sale  against 
Wm — Durbejoy  JUahaton  v.  Prithee  Narain  Singh,  14  W.  R.,  80.  Where 
six  tenures  with  separate  recorded  jummas  were  lumped  together  and  sold  in  exe- 
cution of  decree  as  one  lot,  whereby  the  plaintiff  and  his  co-sharers  were 
precluded  from  buying  up  any  one  or  more  of  the  six  tenures,  and  no  description  of 
ifehe  properties  to  be  sold  was  given  either  in  the  sale  proclamation  or  lutbundi,  in 
consequence  of  which  the  defendant  was  apparently  the  only  Jjidder,  and  he  purchased 
the  six  tenures  at  an  inadequate  price,  the  sale  was  reversed  as  fraudulent  and 
VlegBk-^Srikani  Daee  v.  Bamjeebun  Boy,  18  W.  R.,  842.  Where  an  estate  hM 
been  sold  at  auction  for  less  than  its  market  value,  the  judgment-debtor  is  not  ' 
entitled  to  have  the  sale  set  aside,  unless  he  can  show  that  such  inadequate  prioe  has 
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been  directly  imd  presam'&bly  the  f  esulC  of  llie  irtegtllMfity  Of  which  he  com(4aiii0*— . 
Babfifibul  Hosiein  v.  AUendttr,  14  W,  R.,  44.  Tlje  i»arkefc  value  of .  the  property, 
is  not  the  vidae  which  ooght  to  be  taJcen  as  th€^^  stftiidard  at  an  anctioi^  sate  in. 
executioaof  a  decree— H^a^  Khan  y.  JSttrain  OHunder  Chowdry^  18  W,  R.,  197  r 
Rwro  Narain  Sahoo  v.  Girdhar§e  Sing,  19  W.  R.,  227. 

f     .  <'  We  hare,  at  the  st^^gestion  of  tmt  HoBocurmble  eollfeagae  Baboo  Peary  Mohan 
Mukerjee,  inserted  a  new  section  (174)  allowing  a  judgment-debtor  to  apply  to  set 
aside  a  sale  of  his  tenure  or  holding  on  depositing  in  Court  within  thirty  days  from  i 
the  date  of  sale  for  payment  to  the  de(»*ee-holder  the  amount  recoverable  under 
the  decree  with  costs,  and  for  payment  to  the  purchaser  a  sum  equal  to  5  per  cent,  of 
the  purchase-money.     Applications   under  section  811   of  the  Code  of  Civil  Pro-, 
eedtire  to  set  aside  sales  cause  expense  and  annoyance  to  th^  decree-holder    and 
auction-purchaser.     It  is  believed  that  they  are  often  instituted  merely  with  a  view ; 
to  recovering  the  tenure  or  holding  which  had  been  sold,  and  it  is  ainticipated  that 
if  a  judgment-debtor  is  allowed  to  recover  his  property  by  depositing  after  the 
sale  the  amount  decreed  against  him,  the  number  of  these  applicatfons  will  be    con- 
siderably diminished."— i-5fl&(?<  Committee^  BeporL 

Is  the  landlord  decree-holder  hound  to  eell  the  tenure  or  heldtrng-  under  ihim 
chapter y  before  proceeding  against  any  other  property  /—This  chapter  provides  for 
sales  of  tenures  in  respect  of  which  the  arrear  was  due  ;  and  section  65  provides  that 
rent  will  be  the  first  charge  upon  such  tenure.  The  law  in  respect  of  a  sale  of  tenura 
is  therefore  placed  in  equal*footing  with  revenue  sale  law  of  the  (country  ;  and  sub- 
section (2)  of  section  143  of  the  Act  provides  that  subject  to  its  provisions,  the  Civil 
Procedure  Code  shall  apply  to  all  suits  between  landlord  and  tenant.  We  have  seen 
jEilso  that .  an  application  for  execution  of  a  decree  obtained  in  a  suit  has  been  held 
to  be  ^  application  in  the  suit  itself — Vide  Bihary  Lai  and  another  v.  Qoburdhum 
Lai,  L  L.  R.,  9  Cal.,  446  ;  Mangul  Prasad  Dichit  y,  Grija  Xani  Lahiri,  I.  L,  R.» 
8  Cal.,  57. 

The  question,  therefore,  is  whether  the  procedure  of  sale  laid  dovm  in  this  chapter 
(XIY )  is  only .  a  different  mode  of  procedure  from  that  given  in  the  Civil  Pit>ce* 
dure  Code?  Or  this  is  the  only  procedure  that  can  be  adopted  in  execution  of  a 
decree  for  rent  of  a  tenure  or  holding  ?  For  the  first  view  of  the  question  it  may 
be  said  that  chapter  XIY  lays  down  rules  for  sales  of  tenures  in  execution  of 
decrees  for  their  arrears,  and  not  for  other  proceedings  that  can  be  taken  in 
execution  of  such  decrees  ;  that  if  the  tenure  or  holding  on  account  of  whose  rent 
the  decree  is  obtained  is  sought  to  be  sold  by  the  landlord  decree-holder,  the 
procedure  will  be  as  laid  down  in  this  chapter,  and  the  decree-holder  will  derive  all  the 
advantages  of  a  sale  under  it  but  that  he  is  quite  welcome  to  proceed  ^^inst  other 
property  or  in  any  other  way,  if  he  chooses  to  do  so,  and  that  in  such  cases  lie 
shall  have  to  proceed  uflder  the  Civil  Procedure  Code.  For  the  second  view  it  may 
be  argued  that  the  Civil  Procedure  Code  is  subject  to  the  provisions  of  ibis  Act 
(sub-section  (2)  •of  section  14%  ante\  and  that  rent  being  the  first  charge  at  leaat 
upon  an  ocoupancy-^holding  or  permanent  tenure  (section  65  ante),  the  deeree 
for  rent  is  like  a .  mortgage  decree  or  even  higher  than  that,  and  the  deoree-hdder 
cannot  proceed  against  any  other  property  or  against  the  person  of  the  tenant^ 
until  he  first  puts  up  the  tenure  or  holding  to  sale.  The  question  under  the  new 
Act  is  theref(»re  not  without  difficulty.  Under  the  old  law  it  has  been  held  that 
if  a  Court  orders  the  sale  of  an  estate  in  execution  of  a  decree  for  rent  agaiosi 
other  landed  property  be|Hre  proceeding  against  the  tenure  upon  which  the  aireav 
accrued,  a  civil  suit  will  lie  to  set  aside  such  order— *Jakee  Lai  v.  Swrsimgh 
Harain  Singh,  4  W.  R.  (Act  X)  5  ;  compare  Byjnath  Sahoo  r.  Lalla  Sutul 
Prosad,  10  W.  R.,  F.  B.,.66.  Under  the  constructions  of  sections  105  io  110  of 
Aci  X  of^  1859,  Peacock,  C.J.,  held  that  for  arreiirs  of  rent  of  a  saleable  onder.^ 

Digitized  by  VJVJ^V  IC 


J3EC.  WXXIV,]  THS  »ENT  LAW  OP  BENOAL.  S77 

• 
tenure,  the  other  immoveable  property  of  the  debtor  oannot  be  attaohed  in  the 
first  instance — DesaratuUah  and  oiherg  y.  Nawab  Naiim  Sidhi  JSuzzur  Alt  Khan 
Bahadur,  10  W.  R.,  341  ;  1  B.  L.  B.,  A.  C,  217. 

The  learned  Chief  Justice  observed  :  "  Section  86,  Act  X  of  1859  (section  57,  Act 
VIII  of  1869  B.C.,  and  section  17,  Act  VI  of  1862  B.C.)  enacts  that  process  of  execu- 
tion may  be  issued  against  either  the  person  or  property  of  the  judgbenWebtor  ;  but  the 
process  shall  not  be  issued  simultaneously  against  both  person  and  property.     •   •    • 
Having  laid  down  that  general  rule,  section  109,  Act  X,  (section  65,   Act  VIII  of 
1869   B.C)   enacts  that  in  the  execution  of  any  decree  for  the  payment  of  money 
under  this  Act,  not  being  money  due  as  arrears  of  rent  of  a  saleable  under-tenure, 
the  judgment-creditor  may  apply  for  execution  against  any  immovable  property 
belonging  to  his   debtor,  ,if  satisfaction   of  the  judgment  cannot  be  obtained  by 
execution  against  the  person  or  moveable  property  of  the  debtor  within  the  district 
in  which  the  suit  was   instituted.     •     •     •     That  section  shows  clearly  that,  as 
a  general  rule,  proc&ss  of  execution  for  a  money-decree  uhder  this  Act  is  not  to  be 
levied  in   the  first  instance  by  attachment  of  immoveable  property.     The  Legis- 
lature seems  to  have  been  anxious  to  guard  against  the  sale  of    immoveable  property 
in  execution  of    decrees    under    th^    Bent    Law,    until    the    moveable    property 
should  have  been  first  exhausted.     Section  105  (section  69,  Act  VIII   of    18ft9 
B.C.)  however  forms  an  exception  to  that  rule,  and  provides  that  under-tenures 
which  by  title-deeds  or  the    custom    of    the  country   are    transferable    may    be 
sold  in  the  first  instance  for  their  own  arrears.    But  then  this  section   (section 
61  of    Act  YIII  of    1869  B.C.)   provides  that  no  order  for  the  sale  of  any 
such  under-tenure  shall  be  made  when  a  warrant  of    execution  has  been   previously 
issued  against  the  person  or  moveable  property  of  the  judgmetit-debtor,  so  long  as 
such  warrant  remains  in  force  ;  from  wJiich  I  infer  that  the  Legislature  considered 
that  no  other  execution  could  be  issued  before  the  application  to  sell  the  under-tenure 
except  an  execution  against  the  person  or  moveable  property  of    the  debtor.    I  can 
scarcely  conceive  that  the  Legislature,  if  they  had  considered  that  an  attachment  of 
the  general  immoveable  property  of  the  debtor  might  be  made  In  the  first  instance, 
wouM  not   have  provided  that  the  under-tenure  should  not  be  sold  so  long  &s  a  war- 
rant should  remain  in  force  against  the  other  inunoveable  property,  as  well  as  when  a 
warrant  should  remain  in  force  against  the  moveable  property.     I  therefore  think  that 
even  for  arrears  of    rent  of  a  saleable  under-tenure,  the  other  immoveable  property 
of  the  debtor  cannot  be  attached  in  the   first  instance.'*     In   Kristoram  Roy  v. 
Janpheenath  Roy  and  otlierj^l.  L.  K.,  7  Cal.^48,  it  was  EeTd'that  the  decision  of 
Desafatutlah  v.  Nawab  JSazimNaiaf  jtlt  Whan,  c^ed  aB6vej  Joes  not'  .appIy^tO 
sections  59  to   61  of    Act  VIII  of    1869   B.C.  Fieldj  J.,  observed  in  thid  case  : 
"Section  61  of  Bengal  Act   VIII   of    1869   enacts:  'If  jfter  sale  of    any  such 
under-tenure  in  execution  of    such  decree,  any  portion  of  the  amount  decreed  re- 
mains due,  process  may  be  applied  for  and  issue  against  any  other  property  move- 
able or  immoveable   belonging  to  the  debtor.'    N(^  this  is  the  first  provision  con- 
tained in  the  Act  which  allows  execution  to  be  taken 'f)ut  against  immoveable  property^ 
and  ,  having  regard  to  the   point  of    time  at   which  the  judgment-creditor  is  herd 
allowed  to  proceed  against  the  debtor's  immoveable  property,  it  may  well  seem  that 
it  was  not  the  intention  of  the  Legislature  to  allow  him  to  proceed   against  immove- 
able properly  until  after  the  sale  of  the  under-tenure.     This  was  in  fact  t]be  construc- 
tion placed  upon  section  105  of  Act  X  of  1859  by  the  deci^pion  to  which  I  have 
just  rpferred.     But  although,   as  I  have  said,  the  provision  afcove  quoted  is  the  first 
specific  provision  in  Bengal  Act  VIII  of   1869,  which  AlIo\ts  prbbess  of  execution 
to  be  taken  out  against  immoveable  property,  there  is  another  section  in  the  Act 
which  i^pears  to  have  a  very  important  bearing  upon  the  question,  i[.0.,  section  84, 
which  enacts :  *  Save  as  in  this  Act  is  otherwise  provided,  suite  of  every  des- 
cription brought  for  any  cause  of    action  arising  tender  this  Ac%tiiS¥ly«ltiproceedings 
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therein,  shall  be  regulated  by  the  Code  of  Civil  Procednre.*    The  effect  of  tiie 
decision  of  their  Lordships  of  the  Privy  Council  in  the  case  of  Doolar  Ckand  SAo 
V.  Lalla  Ghabeel  Chand,  8  C.  L.  B.,  564,  is,  that  that  section  extends  to  rent  suits  1^ 
provisions  of    the  Code  of    Civil  Procedure  concerning  execution  and  the  properfy 
which  may  be  taken  in  execution,  and  that  the  result   of    this  extension  is,   that  a 
judgment-creditor  in  a  case,  such  as  that  with  which  I  am  now  dealing,  has  the  opfan 
of  proceeding  either  against  the  under-tenure  or  against  the  other  moveable  or  inuiMife- 
able  property  of  his  judgment-debtor.   In  that  case  the  question  before  their  Lordaidps  ' 
was  whether  what  had  l^en  sold  in  execution  of  a  rent  decree  was  the  under-tenure  itntf 
or  merely  the  right,  title  and  interest  of  the  judgment-debtor.     Their  Lordalu]* 
refer  to  section  59  of  Bengal  Act   VIII   of    1869,  and  say:    *  The  MaharsjakS 
he  had  pleased  was  authorized  to  apply  for  the  sale  of  the  tenure.'    They  then  quote 
the  words  of  that  section,   and   proceed  as  follows  :    '  It  appears  therefore  ^al 
although  the  Maharajah  might,  if  he  had  pleased,  have  applied  to  sell  the  toniDt 
in  execution  of  his  decree,  he  had  abo  a  power  to  proceed  against  other   props^ 
of  the  defendant/    From  this  it  appears  to  have  been  the  opinion  of  their  Lord- 
ships of  the  Privy  Council  that  the  effect  of  section  34  was,  as  I  have  already  aaid, 
to  give  the  judgment-creditor  the  option  of  proceeding  to  sell  the  under-tenure 
or  proceeding  against  any  other  property  of  the  judgment-debtor.    It  is  desening 
of  notice  that   Sir  Barnes   Peacock,  who  was  die  Chief  Ju8ti9e  of  this  Court,  ad  ' 
who  delivered  the  judgment  in  the  case  of  Desaratullahy  was  one  of  the  Lords 
of  the  Privy   CouncU  ^o  heard  the  case  to  which  I  have  just  referred  ;  and  Ats 
fact  is  strong  to  show  that  the  old  law,  as  settled  by  DeiaratuUdKs  case,  was  not 
overlooked  in  putting  a  construction  upon  the  new  Act  of  1869,  which  incorporated, 
by  reference,  the  provisions  of  the  Code  of  Civil  Procedure,    It,  therefore,  appens 
to  us  that,  ag  the  law  now .  stands,  we  must  take  it  that  the  decision  in  the  obr 
quoted  upon  the  old  section  105  of  Act  X  of  1859,  is  not  applicable  to   sectioa 
69  to   61  of  Bengal  Act  III  of  1869."     With  due  deference  to  the  learned  Judgis 
who  decided  this  case,  it  ought  to  be  observed  that  the  decision  is  hardly   0(«xeet 
and  for  these  reasons  :  (1)  the  decision  is  against  the  express  words  of  sectioa  34 
of  Act  VII  of  1869  B.C.     That  section  says:  ^' Save  as  in  this  Act  oikendm. 
provided^  all  proceedings  shall  be  regulated  by  the  Civil  Procedure  Code,**  sm  ' 
section  61  of  Act  VIII  of  1869  B.C.  did,  as  a  matter  of  fact,  provide  that  otber 
immoveable  property  cannot  be  sold  before  the  tenure.    The  Civil  Procedure  Code 
was  therefore  subject  to  this  provision  ;    (2)  the  question  mooted  in  this  deoaioii 
was  not  subject  of  decision  in  Loohr  Chand  Sahoo  v.   Lai  Chand  ChdbeeL    Thrt 
decision  turned  upon  the  wordings  of  the  sale    proclamation ;   (3)   the  passage 
quoted  from  the  Privy  Council  judgment  is  at  best  an  obiter  dictum;  (4)  by 
the  words  *'  other  property  of    the  defendant  in  the  passage  quoted  their  Loid- 
ships  of  the    Privy    Council     might    have    meant    only     moveable  property; 
(5)  the  fact  that  Sir  Barnes  Peacock  was  a  Judge  in  Doolar  Chand  Sahoo  ud 
still  did  not  say^anything  about  Desaratullah^s  case  shows  that  it  was  not  meant 
to  be  overruled.    If    their  Lcrdships  had  intended  such  a   thing,  nothing  was 
easier  than  to  say  so  in  so  many  words ;  and  (6;  even  under  Act  VIII  of  1869 
(B.C.)  it  had  been  expressly  held  that  under   section  61  of  Act  VIII  of  1863 
(B.C.)  the  decree-holder  is  not  entitled  to  proceed   against  immoveable  proper^ 
before  proceeding  against  moveable  property— jffvrnfiA  Chunder  Roy  v.  The  Cowdor 
of  Jeeeorej  I.  L.  R.,  8   Cal.,  712. 

/^^      OLXXV. .  iTotwithstanding  anything  contained  in  Part  IV  irf 

Registration  of  cer-  the  Indian  Registration  Act,  1877,  aninstrnmeoft 
tain^nstnimentB  creat-  creating  an  incumbrance  upon  any  tenure  or 
Dgmcum  ranee*.  holding  which  has  been  executea  before  the 
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commencement  of  this  Act,  and  is  not  required  by  section  17  of 
the  said  Registration  Act  to  be  registered,  shall  be  accepted  for 
registration  under  that  Act  if  it  is  presented  for  that  purpose  to 
the  proper  officer  within  one  year  from  the  commencement  of  this 
Act 

^^     GLXXVl.     Every  officer  who  has,  whether  before  or  after 
v«f;fl«  *•     ^ .  *^®  passing  of  this   Act,  registered  an  instru- 

Notification  of  incum-  .  ^ii  ^  ^p°.  i-ii 

brances  to  landlord.  ment  executed  by  a  tenant  of  a  tenure  or  hold- 
ing and  creating  an  incumbrance  on  the 
tenure  or  holding,  shall,  at  the  request  of  the  tenant  or  of  the 
person  in  whose  favour  the  incumbrance  is  created,  and  on  pajonent 
by  him  of  such  fee  as  the  Local  Government  may  fix  in  this  behalf, 
notify  the  incumbrance  to  the  landlord  by  causing  a  copy  of  the 
instrument  to  be  served  on  him  in  the  prescribed  manner. 

y  ^  GLXXVll.     Nothing    contained    in    this   chapter  shall    be 

Power  to  create  in-    deemed  to  enable  a  person  to  create  an  incum- 
^nd^^^^   ^°*^    ®*"    l>raiice  which  he  could  not  otherwise  lawfully 
create. 


CHAPTER  XV. 

CONTBACT  AND   CuSTOM. 

^"^       OLXXVfll.  (1)  Nothing  in  any   contract  between  a  land- 
Bestrictions  on  exciu-   ^ovd  and  a    tenant  made  before  or  after  the 
meSt.^^  ^""^  ^^  ^^^    passing  of  this  Act—    ^^r 

(a)  shall  bar  in  perpetuity  the  acquisition 
of  an  occupancy-right  in  land,  or 

(J)  shall  take  away  an  occupancy-right  in  existence  at  the 

date  of  the  contract,  or  ^ 

(c)  shall  entitle  a  landlord  to   eject  a  tenant  otherwise  than 

in  accordance  with  tlie  provisio^js  of  this  Act,  or 
{d)  shall  take  away  or  limit  the  right  of  a  tenant,  as   provided 
by  this  Act,   to  make   improvements  and  claim  com- 
pensation for  them. 

(2)  Nothing  in  any  contract  made  between  a  landlord  and 
a  tenant  since  the  15th  day  of  July,  1880,  and  before  the  passing 
of  this  Act,  shall  prevent  a  raiyat  from  acquiing  in  accordance 
with  this  Act  an  occupancy -right  in  land. 

(3)  Nothing  in  any  contract  made  between  a  landlord  and  a 
tenant  after  the  passing  of  this  Act  shall--  ^         . 
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(a)  prevent  a  raiyat  from  acquiring  in  accordance  with    this 

Act  an  occupancy-right  in  land  ; 
(6)  take  away  or  limit  the  right  of  an  oocupancy-raiyat  to 
use  land  as  provided  by  section  23  ;  A  X^^^MXW  ^-  fA^j 

(c)  take  away  the  right  of  a  raiyat  to   surrender  his   holding 

in  accordance  with  section  86  ; 

(d)  take  away  the  right  of  a  raiyat  to   transfer   or  bequeath 

his  holding  in  accordance  with  local  usage  ; 

(e)  take  away  the  right  of  an  occupancy-raiyat  to   sub-let 

subject  to  and  in  accordance  with  the  provisions  of 
this  Act ; 

(/)  take  away  the  right  of  a  raiyat  to  apply  for  a  reduction 
of  rent  under  section  38  or  section  52  ; 

(gr)  take  away  the  right  of  a  landlord  or  a  tenant  to  apply  for 
a  commutation  of  rent  under  section  40  ;  or 

(A)  affect  the  provisions  of  section   67   relating  to   interest , 
payable  on  arrears  of  rent  :    C  U^^  Ot^  f^,  z    C^c^^XJ 

Provided  as  folTows  : — 
(i)  nothing  in  this  section  shall  affect  the  terms  or  conditions 
of  a  lease  granted  hond  Jide  for  the  reclamation  of  waste 
land,  except  that,  where,  on  or  after  the  expiration  of 
the  term  created  b^  the  lease,  the  lessee  would  imder 
Chapter  V  be  entitled  to  an  occupancy-right  in  the  land 
comprised  in  the  lease,  nothing  in  the  lease  shall  prevent 
him  from  acquiring  that  right  ; 

(ii)  when  a  landlord  has  reclaimed  waste  land  by  his  own 
servants  or  hired  labourers,  and  subsequently  lets  the 
same  or  a  part  thereof  to  a  raiyat,  nothing  in  this  Act 
shall  affect  the  terms  pf  any  contract  whereby  a  raiyat 
is  prevented  from  acquiring  an  occupancy-right  in  the 
land  or  part  during  a  period  of  thirty  years  from  the 
date  on  which  the  land  or  part  is  first  let  to  a  raiyat  ; 

(iii)  nothing  in  this  section  shall  affect  the  terms  or  conditions 
of  any  contracfr  for  the  temporary  cultivation  of  orchard 
land  with  agricftltural  crops, 

Sub-iection  fl),  Clawe^  (a) — ^The  words  iefore  or  after  the  patiinf  of 
ihii  Act  should  be  carefuUy  noted.  The  Legislature  evidently  contemplates  to 
give  tliis  sub-section  a  retrospective  effect,  otherwise  what  would  be  the  foroe 
of  the  word  "before."  ^Clause  (a)  is  ratier  ambiguous,  for  if  the  words  **in 
perpetuity"  mean  "ev«r,"  both  sub-section  (2)  and  clause  (a)  of  suVeecfcion 
(8)  will  be  redundlint,  because,  cases  falling  under  them  would  be  included  by 
clause  (a).  The  only  feasible  distinction  betvi'een  these  provisions,  therefore,  is 
this  :  Bejbre  the  paainff  'of,  the  JM^  if  there  was  a  contract  between  a  landlord 
and  his  tenant  that  no  length  of  possession  should  ever  confer  an   occupancy    right^ 
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such  a  contract  would  be  void  uuder  clause  (a)  sub-section  (1),  but  if  the  contract 
was  for  a  limited  period,  eg,,  for  12  or  14  or  20  years,  and  the  agreement  was  that 
by  ah  occupation  for  this  period,  no  occupancy  right  will  grow  such  a  contract 
would  be  vaHd  [clause  (a)  of  sub-section  (I)][.  If  however  such  a  contract  was  made 
5^V^be>WBeii*ilil>  16th  July  1880  and  the  Uth  March  1885,  it  would  be  void  under 
sub-section  (2).  Then  since  the  passirig  of  the  Act,  if  there  was  a  contract  between 
a  landlord  and  his  tenant  that  no  length  of  possession  should  ever  confer  an 
occupancy  right,  that  contract  would  be  void  under  clause  (a)  of  sub-section  (1) ; 
and  if  the  contract  was  for  a  limited  period,  the  agreement  being  that  by  possession 
during  that  period  no  occupancy-right  will  accrue,  that  agreement  would  be  void 
under  clause  (a)  of  sub-section  (2).  This  explanation,  though  with  difficulty  saves 
us  from  a  confusion  of  ideas,  makes  the  provision  in  clause  (a)  of  sub-section  (1) 
altogether  futile  so  far  as  it  bears  upon  the  retrospective  relation  of  landlord  and 
tenant ;  because  as  a  matter  of  fact  before  15th  July  1880,  if  there  was  any 
contract  between  landlord  and  tenant  barring  the  acquisition  of  an  occupancy- 
right,  it  had  reference  to  the  limited  period  for  which  the  tenant  held.  There  is 
another  way  of  reading  these  provisions  :  K  we  understand  by  the  words 
'  in  perpetuity,'  '  ever,'  clause  (a)  may  be  read  as  a  general  provision  that  no 
contract  before  or  after  the  passing  of  the  Act  shall  ever  bar  the  acquisition  of 
an  occupancy-right ;  and  then  sub-section  (2)  and  sub-section  (8)  clause  (a), 
provide  that  no  contract  will  bar  the  acquisition  of  such  right  under  the  Act,  as 
for  instance,  when  fresh  lands  are  acquired  by  an  occupvicy  raiyat,  under  section 
21  ante,  he  will  acquire  a  right  of  occupancy  in  it  at  once,  and  under  sub-section  (2) 
and  sub-section  (3)  clause  (a)  of  this  section,  no  contract  barring  the  acquisition 
of  an  occupancy  right  in  the  fresh  land  will  be  valid. 

Subsection  (1),  Clause  {b)  : — Read  with  sub-section  (1),  t^s  clause  would 
seem  to  mean  that  if  a  raiyat  has  contracted  himself  out  of  his  occupancy-right 
under  the  old  law,  his  right  is  not  extinguished,  and  unless  barred  by  the  law  of 
limitation  he  can  recover  that  right. 

<*  We  all  know  the  theory  on  which  the  ordinary  law  of  contract  is  based.  It 
presupposes  equality  between  the  parties  to  the  contract,  full  knowledge  and 
appreciation  by  each  party  of  the  nature  of  the  rights  to  whfch  he  is  entitled, 
and  a  deliberate  intention  on  either  side  to  modify  those  rights  in  a  particular 
manner.  Gains  and  Titius,  or  Bam  Bass  and  Ram  Bux,  meet  in  the  market-place 
and  strike  a  bargain,  and  when  they  have  done  so,  the  Courts  hold  them  to  their 
bargain.  But  the  circumstances  which  lead  up  to  the  execution  of  a  kabuliyat 
by  an  occupancy-raiyat  are  of  a  very  different  character.  The  raiyat's  ordinary 
rights,  the  rights  with  which  a  kabuliyat  purports  to  deal,  are  not  based  on  contract, 
and  the  whole  notion  of  their  being  capable  of  regulation  bv  contract  is  unfamiliar 
to  him.  His  rights  are  based  on  occupation  and  regulated  by  custom.  He  did 
not  come  in  under  a  lease  by  which « the  landlord  agreed  to  let  and  the  tenant 
agreed  to  take  a  specified  piece  of  land,  for  %  specified  term,  under  specified 
conditions  ;  and  if  any  instrument  purporting  to  bg  such  a  lease  can  be  produced 
against  him,  it  is  usually  a  fiction.  He  simply  occupies  the  land,  as  his  forefathers 
have  occupied  it  before  him,  subject  to  the  observance  of  certain  conditions,  the 
general  character  of  which  is  approximately  known  and  understood,  though  they 
have  never  been  reduced  to  a  definite  written  form.  There  is  a  nebulous  border-land 
between  his  rights  and  those  of  the  zemindar,  which  has,  from  time  immemorial, 
been  the  subject  of  dispute  between  them,  and  with  respecl^  to  which  the  contest 
is  under  ordinary  circumstances  not  unequally  waged  between  persistent  worry  on 
the  one  side  and  passive  resistance  on  the  other.  But  there  are  certain  central 
rights  which  we  know  very  well  that  the  raiyat  would  not  give  up  except  under  the 
pressure  of  absolute  necessity — rights  which  are  essential  to  his*  status  ;    and  if 
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\¥e  fouacT  that  he  has  attached  his  sigaature  or  mark  to  a  kabuliyat  purporting  to 
give  away  these  rights,  we  may  feel  morally  certain  that  the  signature  has  been 
obtained  under  circumstances  which  are  described  in  the  Indian  Contract  Act  as 
constituting  undue  influence.  In  fact,  whilst  the  elements  of  an  ordinary  legal 
contract  are  offered  on  the  one  hand  and  accepted  on  the  other,  the  characteristic 
elements  of  the  transaction  which  results  in  the  execution  of  such  kabtdiyats 
as  these,  are  pressure  on  the  one  side  and  submission  on  the  other.  It  is  the 
execution  of  instruments  of  this  nature  that  we  wish  to  prevent.  We  desire  to 
prevent  the  occnpancy-raiyat  from  contracting  or  appearing  to  contract  himself 
out  of  rights  which  are  essential  to  his  status.  We  have  no  desire  to  make 
this  section  more  stringent  or  more  comprehensive  than  the  nature  of  the  case 
requires,  and  if  it  can  be  shown  that  any  of  its  provisions  can  be  relaxed  or 
modified  without  any  serious  risk  of  allowing  the  main  objects  of  our  legislation 
to  be  defeated,  I  should  be  most  ready  to  accept  the  modification." — The  RoiChle 
Mr.  liberty  Debate  of  Council).  ^       * 

Sub-section  (1),  Clause  (d)  : — 'So  contract  made  before  the  passing  of  the  Act 
shall  take  away  or  limit  the  right  of  a  tenant  as  provided  by  this  Act  to  make 
improvements  and  claim  compensation  for  them.  The  effect  of  this  provision 
is  that  if  there  is  such  a  contract  it  is  extinguished  with  the  passing  of  the  Act. 
When  however  there  was  no  contract  one  way  or  other,  this  provision  will  not 
give  the  tenant  a  right  to  claim  compensation  retrospectively  ;  and  a  tenant  who  ^ 
has  made  an  improvement  before  the  Act  came  into  force  will  not  get  the  advantages 
of  the  Act. 

Sub-eectim  (2)  .—The  15th  July  1880  was  the  date  of  the  orders  of  the 
Qovemment  of  Bengal  making  public  the  Beport  of  the  Rent  Commission.  Vide 
notes  under  clau^  (a)  of 'subjection  (1). 

Sub-Section  (3),  Clause  (a)  : — Vide  notes  under  clause  (a)  of  sub-section  (1) 
oE  this  section. 

Sub-section  (3),  Clause  (b)  t^-^Vide  notes  under  section  23. 

Subjection  (3),  Clause  (c)  c^-^Vide  notes  under  section  86. 

Subjection  (3),  Clause  (d)  .--^Vide  notes  pp.  128,  128  and  2'?8. 

Sub-section  (3),  Clause  (e)  :^Vide  notes  under  sections  21  and  85,  ante. 

Subjection  (3),  Clause  (/)  :— Fieitf  notes  under  sections  38  and  62. 

Sub-section  (3),  Clause  {g)  : — Vide  notes  under  section  40. 

Sub-section  (3),  Clause  (h)  : — Vide  notes  under  section  67. 

Proviso  (II)  :— "  I  move  this  amendment  to  remedy  what  I  believe  to  be 
a  serious  defect  in  the  BiHi.  The  main  provisions  of  section  178,  which  prevent  <> 
the  tenant^s  statutory  rights  from  being  defeated  by  special  contracts,  have  my 
cordial  support.  But  the  section  ^ery  properly  accords  a  particular  treatment  to 
the  reclamation  of  waste  lands.  ^  It  enables  the  landlords  to  bar  the  exercise  of 
occupancy-rights  during  the  currency  of  a  reclamation  lease — a  lease  which  may 
run  for  an  indefinite  period,  and  which  would  probably  run  for  twenty  or  thirty 
years.  The  Bill  thus  makes  provision  for  the  reclamation  of  waste  lands  by  means 
of  tenants  holding  under  long  leases.  But  it  omits  to  make  provision  for  the 
reclamation  of  waste  lands  by  the  landlord  himself,  working  with  his  own  servants, 
or  with  hired  labour.  JPhis  omission  is  probably  due  to  the  circumstance  that  the 
latter  class  of  reclamation  has^  hitherto  not  been  common.  But  cases  of  such  re- 
clamations have  come  to  my  notice,  and  I  am  told  that  their  infrequency  is  due  in 
part  to  the  discouragements  under  which  they  are  placed  even  by  the  present  law. 
In  the  only  case  in  which^  so  far  as  I  know,  extensive  reclamation  has  been  affected^ 
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• 
by  the  steam-plongh  in  Lower  Bengal,  the  landholder  writes  to  me  that  the  present 
law  renders  such  reclamation  disadyantageoas  to  the  reclaiming  landlord  ;  while 
under  the  new  law  no  landholder  would  thmk  of  undertaking  such  reclamation,  unless 
protected  by  some  accidental  local  tenure  like  the  uthandi.  Yet  there  are  several 
classes  of  reclamation  which  cannot  be  carried  out  by  cultivators,  but  must  be 
conducted  by  the  landlord,  or  •  by  a  combination  of  neighbouring  landlords,  if  they 
are  to  be  effected  at  all.  The'  Council  is,  I  think,  agreed  that  it  is  the  interest 
alike  of  the  cultivators  and  of  the  State  that  such  reclamations  of  waste  land 
should  be  undertaken.  To  add  to  the  cultivated  area  is  the  most  direct  and  the 
most  permanent  remedy  for  the  great  evil  in  certain  parts  of  Bengal— over-population. 
But  such  reclamations  will  certainly  not  be  underti^en  by  landholders  if  the  Bill 
is  allowed  to  stand  as  at  present.  My  amendment  only  proposes  to  place  the 
landholder  who  reclaims  land  at  his  own  charges  by  hired  labour,  in  as  good  a  posi- 
tion as  the  landholder  who  reclaims  by  means  of  tenants  on  long  leases.  In  so 
doing  I  desire  tg  say  that  the  amendment  has  been  carefully  framed  with  the 
intention  to  cover  only  bond  fide  reclamation  of  waste  land.  I  hope  that  the 
representatives  of  both  the  landlords  and  the  cultivators  will  see  their  way  to  accept 
an  amendment,  which  is  submitted  to  the  Council  in  the  interests  of  both." — 
Suj^lemerU  Gazette  of  India^  ^th  May  1885,  p.  785.    Per  The  Hon'ble  Mr.  Hunter. 

^^/         GliXXIX.     Nothing  in  this   Act  shall  be   deemed  to  pre- 
vent a  proprietor   or  a  tolder  of  a  permanent 
i^^TTr^^l^  *^^^^  ^  ^    permanently-settled    area    from 

Sis        granting  a  permanent  mokurari  lease  on  any     . 
terms  agreed  on  between  him  and  his  tenant.   ^C<c  ^^  iSL  ^c^^x/ 

Tide  notes  under  clause  8  of  section  3  ante  and  also  notes  under  section  5, 
Tenures.  Proprietors  have  had  this  right  since  1812.  Section  52  of  Regulation  YIII 
of  1793  provides  :  "  The  zemindar  or  other  actual  proprietor  of  land  is  to  let  the 
remaining  lands  of  his  zemindari  or  estate  under  the  prescribed  restrictions  in  what- 
ever manner  he  may  think  proper ;  but  every  engagement  contracted  with  under-far- 
mers  shall  be  specific  as  to  the  amount  and  conditions  of  it ;  and  all  sums  received 
by  any  actual  proprietor  of  land  or  any  farmer  of  land  of  whatever  description,  over 
and  above  what  is  specified  in  the  engagement  of  the  persons  paying  the  same,  shall 
be  considered  as  extorted  and  be  repaid  with  a  penalty  of  double  the  amount.  The 
restrictions  prescribed  and  referred  to  in  this  section  are  the  following :"  And 
then  follows  section  53  to  60,  vide  sections  2  and  3  Regulation  Vof  1812  ;  section  2 
of  Regulation  XVIII  of  1812  ;  and  section  2  of  Regidation  VIII  of  1819. 

/^o       CLXXX.    (1)  Notwithstanding    anything    in    this    Act,    a 

raiyat —   *  , 

deSSTLnds.'"'"   "^        (^)  ^ho  in   any  ^art  of  the  country  where 
the  custom  of  utbandi  prevails,  holds  land  ordi- 
narily let  under  that  custom  and  for  the  tune  being  let 
under  that  custom,  or 
(J)  who  holds  land  of  the  kind  known  as  chur  or  dearah, 
shall  not  acquire  a  right  of  occupancy—    *    , 
in  case  (a),    in  land  ordinarily  held   under  the  custom   of 
utbandi    and   for   the    time    being   hel4    under    that 
custom,  or 
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in  case  (6),  in  the  chur  or  dearah  land; 

until  he  has  held  the  land  in  question  for  twelve  coptinuous 
years  ;  and,  until  he  acquires  a  right  of  occupancy  in  the  land, 
he  shall  be  liable  to  pay  such  rent  for  his  holding  as  may  be 
agreed  on  between  him  and  his  landlord.,    • 

(2)  Chapter  VI  shall  not  a^ply  to  raiyats  holding  land  under 
the  custom  of  utbandi  in  respect  of  land  held  by  them  under 
that  custom. 

(3j  The  Collector  may,  on  the  application  of  either  the  land- 
lord or  the  tenant  or  on  a  reference  from  the  Civil  Court,  declare 
that  any  land  has  ceased  to  be  chur  or  dearah  land  within  the  mean- 
ing of  this  section,  and  thereupon  all  the  provisions  of  this  Act 
shall  apply  to  the  land. 

"  We  have  in  section  180  put  utbandi  lands  on  the  footing  on  which  chur  lands 
were  plaoed  bj  section  218  of  the  Bill  Ko.  II,  that  is  to  saj,  no  occupancj-righe 
will  be  acquirable  in  them  until  they  have  been  held  for  twelve  years,  and  meantime 
the  tenant  will  be  bound  to  pay  whatever  rent  may  be  agreed  on  between  him  and 
his  landlord.  We  have  further  provided  that  Chapter  VI  of  the  Bill  shall  not 
apply  to  such  lands." — Seleci  Committee^s  Report, 

There  exists  in  the  district  of  Krishnaghur  a  custom  under  which  tenants 
can  cultivate  khamar,  on  payment  of  certain  high  rates  of  rent.  In  the  case  of 
such  tenants  there  exists  an  implied  agreement  between  the  parties  that  such  rent 
shall  be  paid^  and  the  amount  of  land  so  cultivated  and  the  rent  to  be  paid  for  it 
are  ascertained  each  year  by  actual  measurement.  The  lands  in  question  Are  called 
*  uthundi  lands,*  and  the  rates  at  which  the  rent  of  such  lands  is  payable  are  called 
*utbundi  rates' — Mirjan  Bisvas  v.  James  Hills,  3  W.  R.,  (Act  X),  159.  *' Kuk- 
san  jote"  is  very  much  the  same  as  utbundi,  and  there  is  nothing  in  an  utbundi 
tenure  incompatible  with  the  right  of  occupancy.  Where  by  the  custom  of  a 
particular  locality  rent  is  payable  when  the  land  can  be  cultivated  and  not  pay- 
able when  the  land  is  not  culturable  ;  and  the  raiyat  pays  rent  for  the  period  that 
he  could  cultivate  and  does  not  pay  when  he  could  not  cultivate,  he  is  still  to  be 
considered  as  having  held,  and  having  paid  the  rent  sufficiently  to  come  within  the 
meaning  of  the  law — Premchand  Ghose  v.  Soorendra  Nath  Roy,  20  W.  R.,  329, 
per  L.  S.,  Jackson,  J.  The  same  learned  Judge  defines  utbundi  tenures  thus  :  "  An 
utbundi  tenure  is  one  by  which  the  raiyat  holds  a  certain  area  of  land  but  for 
which  he  pays  rent  accordmg  to  the  quantity  of  that  land  which  year  by  year  he 
cultivates.  The  rent  varies  according  to  the.cultivated  area.  A  zemindar  cannot 
eject  tenants  who  "have  been  holding  or  cultivating  for  a  period  of  more  than 
twelve  years  even  though  they  ^ere  originaHy  tenants-at-will" — Ei/der  Buksh  v. 
Bhopendra  Deb,  15  W.  R.,  231. 

The  law  about  the  uibundi  tenures  is  now   settled    by    this   section  which 
ought  to  be  read  with  sub-section  (2)  of  section  20  ante, 

Jgi      GLXXXI.     Nothing  in  this   Act  shall  affect  any  incident 
tff  a  ghatwali  or  other  service-tenure,   or,  in 
^^^;^«^  *^'^^^^    particular,  shall  confer  a  right  to   transfer   or 
bequeath  a  service-tenure  which,  before  the  pass- 
ing of  this   Act,   was  not  capable  of  being  transferred  or  be- 
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Vide  the  notes  tinder  section  5,  ghatwali  tenures.  See  abo  Regulation  XXIX  of 
1814  ;Act  V  of  1859  ;  Leelanund  Singh  Bahadoor  v.  Thakoor  Manranjan  Singh  and 
another,  I.  L.  R.,  8  Cd.,  251.  A  shikmi  ghatwali  tenure,  held  under  the  superior 
^hatwal,  is  not  liable  to  be  sold  in  execution,  nor  are  its  proceeds  liable  to  attach-^ 
ment  for  satisfaction  of  the  debt  due  from  its  holder — Bally  Dobey  t.  Ganei  Deo 
and  another^  I.  L.  R.,  9  Cal ,  888.  Where  a  permanent  tenure  has  been  granted  by 
a  ghatwal,  iJf  the  successor  of  such  ghatwal,  being  one  of  the  ghatwals  to  whom 
Kegulation  XXIX  of  1816  applies,  wishes  to  resume  that  tenure,  he  must  bring  his 
suit  within  12  years  after  succeedmg  to  the  ghatwali  estate.  The  possession  of 
the  tenant  is  adverse  to  him  from  the  time  of  the  decree  of  his  immediate  prede- 
cessor. Art.  189,  Sch.  II  of  Act  XV  of  1877,  regarding  suits  by  landlords  to. 
recover  possession  from  tenants  givmg  12  years  time  from  ithe  determination  of 
the  tenancy,  does  not  apply  to  cases  in  which  the  plaintiff  seeks  to  recover  a  tenure 
permttnent  in  its  nature  and  not  determinable  by  notice—  Modhoo  Kooery  and  others 
V.  Tekait  Ramchundsr  Singh,  I.  L.  R.,  9  Cal.,  411.  A  ghatwali  tenure  in  Khuruk- 
pore  is  transferable  if  the  zemindar  assents  and  accepts  the  transfer.  Such  as- 
sent and  acceptance  may  be  presumed  from  the  fact  of  the  zemindar  having  made 
no  objection  to  a  transfer  for  a  period  of  over  12  years,  and  when  such  a  fact  has 
been  found  a  Court  ought  to  recognize  such  a  transfer.  In  a  suit  brought  to 
recover  possession  of  a  ghatwali  tenure  situated  in  Khurukpore  which  had  been 
brought  to  sale  in  execution  of  a  decree  against  the  previous  ghatwal  and  purchased 
by  the  defendants,  the  plaintiffs  sought  to  rely  on  the  Mithkshara  law  and  certain 
family  customs  for  the  purpose  of  establishing  their  right.  The  lower  Court 
applying  such  law  and  custom  found  that  the  tenure  was  transferable,  and  that  it 
was  joint  ancestral  property,  and  gave  the  plaintiffs  a  decree  for  two-thirds  of  the 
property  and  the  defendants  a  decree  for  the  remaining  one-third,  l^olding  that  to 
be  the  extent  of  the  previous  ghatwali  interest  which  had  been  purchased  by 
the  defendants.  Beld  on  appeal  that  the  decision  of  the  lower  Court  was  erroneous  ; 
that  in  dealing  with  a  ghatwali  tenure,  the  Court  must  have  regard  to  the  nature 
of  the  tenure  itself,  and  to  the  rules  of  law  laid  down  in  regard  to  such  tenures 
and  not  to  any  particular  school  of  law  or  the  customs  of  any  particular  family  ; 
and  that  a  ghatwali  being  created  for  a  specific  purpose,  has  its  own  particular 
incidents  and  cannot  be  subject  to  any  system  of  law  affecting  only  a  particular  class  or 
family— ilnnunrfo  Rat  and  others  v.  Kaliproaad  Sing  and  another,  I.  L.  R.,  10  CaL, 
677.  In  the  area  of  a  zemindari  were  included  at  the  Permanent  Settlement  the 
moozahs  which  made  up  the  mehal  of  a  jaghir,  the  succession  to  which  was  subject 
to  the  sanction  of  Government,  the  jaghirdars  being  bound  to  render  public  services. 
One-third  of  the  revenue  assessed  upon  the  jaghir  mahal  was  retained  by  the 
jaghirdar,  forming  no  part  of  the  zemindari  assets  on  which  the  jumma  of  the 
latter  was  fixed.  It  was  held  that  whether  this  jaghir  was 'a  ghatwali  tenure  or 
not,  within  the  meaning  of  the  term  as  applied  in  Regulation  XXI]^  of  1814, 
(the  zemindi^  being  Pachit,  adjoining,*  and  at  one  time  included  .in  Burbhum), 
the  jaghir  iras  analogous  to  such  tenure  as  described  in  the  preamble  to  the 
Regulation  ;  that  the  nature  of  the  tenure  had  not  been  altered  by  the  Permanent 
Settlement,  after  which  tie  services  due  by  the  jaghirdar  remained  as  before, 
public  services,  and  continued  to  be  due  to  the  Oovemment  ;  that  the  zemindar 
became  entitled  only  to  the  rent,  or  revenue,  which  was  previously  due  to  the 
Government,  and  in  respect  of  which  he  was  assessed,  and  did  not  become  entitled 
to  the  services  in  respect  whereof  the  one-third  of  the  rent  or  revenue  (was  allowed 
M  compensation  to  the  jaghirdar  ;  and  that  the  jaghir,  thAigl)  hereditary,  was 
bot  subject  to  the  ordinary  rates  of  inheritance  according  to  the  Hindu  or  Maho- 
medan  law,  but  was  held  upon  the  condition  of  approval  of  the  heir  by  the  Govern- 
ment. Thus  were  precluded  both  division  of  the  jaghir  mahal  ipon  the  death 
of  the  hdder,  and  alienation  during  his  life.     It  followed  that  the  jaghir  mahal 
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was  not  lialle  to  attachment,  and  sale  in  eiteontion  of  a  decree  against  the  father 
and  predecessor  in  estate  of  a  jaghirdar  so  approved,  as  assets  bj  descent  in 
the  possession  of  the  latter — Nilmoni  Sing  Deo  v.  Bukra  Nath  Sing  and  iks 
Secretary  of  State  for  India  in  Counoil,  I.  L.  R.,  9  Cal.,  187  ;  R(^ah  Lehnhmd 
Singh  T.  The  Government  of  Bengal,  6  Moo.  I.  A.,  101  ;  compare  L.  R.,  9  I.  A., 
104. 

/^^     GLXXXH    When  a  raiyat  holds  his  homestead  otherwiae 

eateadfl  *^^^  ^  P^^  ^^  ^®  holdmg  as  a  raiyat,  the 

^^        '  incidents  of  his  tenancy  of  the  homestead  shall 

he    regulated   hy    local  custom  or  usage,  and,  subject  to  local 

custom  or  usage,  by  the  provisions  of  this  Act  applicable  to  land 

held  by  a  raiyat. 

Interpretation. — This  section  is  rather  perplexing.  As  the  wordings  of  the  section  * 
go,  the  homestead  spoken  of  here  mast  be  held  by  a  raijat,  and  a  raiyat  is  primarily  a 
cnltivator  (section  5).  Persons  othe^  than  raijats,  therefore,  who  hold  baetoo  or 
homestead  land  in  Tillages,  towns,  or  cities,  e.g,^  bankers,  banians,  or  traders,  do 
not  come  under  the  purview  of  this  section.  They  will  be  governed  by  the  old 
law.  Now  what  should  we  understand  by  the  word  '  raiyat*  in  this  section  ? 
The  word  is  not  used  ta  a  wide  sense  for  a  cultiyator  or  an  agriculturist  in  genera!, 
bat  a  cultivator,  or  an  agriculturist  having  relation  with  the  landlord  of  the  home- 
stead. Hence  in  order  to  claim  the  protection  of  this  section,  not  only  the  pers<m 
holding  the  homestead  should  be  a  cultivator  but  he  should  be  a  cultivator  holding 
culturable  land  under  the  landlord  of  that  homestead,  because  a  cultivator  who 
does  not  cultivate  under  such  a  landlord  though  he  may  do  so  under  a  stranger,  is  no 
more  that  landlord's  raiyat  than  a  banker  who  holds  a  homestead  under  him  bat 
possesses  no  culturable  land  whatever.  The  essence  of  a  raiyat  is  not  only 
cultivation  but  also  payment  of  rent  or  acknowledgment  of  a  tenancy.  A  culti* 
vator  is  not  ipso  facto  a  taiyat,  though  a  raiyatluay  be  so.  If  this  were  not  the 
correct  interpretation  of  this  section,  the  residents  and  sojourners  of  Howrah  or 
any  other  town,  who  may  have  a  plot  of  land  in  their  cultivation  in  their  own  village 
in  the  country  under  a  certain  landlord,  may  be  a  raiyat  under  this  section,  and 
<daim  right  of  occupancy  in  a  homestead  which  they  may  have  held  in  the  town 
under  some  other  persons,  and  no  contract  or  any  thing  would  bar  the  accrual  of 
such  right  after  12  years.  (Section  178  ante).  Such  a  theory  would  be  absurd* 
The  whole  Act  again  is  limited  by  sectiofi  4.  It  contemplates  only  three  daaaes 
•of  tenants,  e,g.y  (1)  tenure-holders,  i.e..  rent-receivers  or  rent-collectors,  (2)  raiyats  or 
cliltivators,  and  (3)  tUnder-raiyats,  and  under  neither  of  these  heads  the  holder 
per^ie  of  a  homestead  land  would  Ifall.     Vi^  notes  under  sections  4  and  5  ante. 

Speaking  of  raiyat  as  Antemplated  by  this  section,  the  Legislature  contem- 
plates three  possible  cases  :  Vfhen  a  homestead  is  held  by  raiyat  as  a  part  of  hia 
holding  he  is  protected  under  sections  76,  20  and  21^f  the  Act,  and  this  section 
does  not  apply.  When  however  he  does  not  hold  it  as  part  of  his  holding,  the 
incidents  d  his  tenancy  shall  be  regulated  by  local  custom  or  usage ;  and  when 
there  is  no  local  custom  or  usage,  by  the  provisions  ef  this  Act  applicable  to  land 
held  by  a  raiyat  Hfeveitheless  in  all  the  three  cases,  the  holder  must  be  a 
raiyat.  It  is  only  0he  third  case  that  may  cause  some  difficulties.  Mr.  Field  says  : 
•'Mt  is  to  be  observed  that  the  provisions  of  this  section  apply  to  raiyats  only — 
See  the  definition  in  section  5  ante.  They  do  not  apply  to  other  persons  holding 
bastn  or  homeftead  land  in  villages,  towns,  or  cities,  who  continae  to  be  governed 
iy  the  existing  law.** 
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The  e^laaations  of  this  section  as  giyen  bj  the  Select  Committee  avd  the  mover 
of  the  Bill  are  not  satisfactory  :  we  maj  saj  thej  go  against  the  section  to  soma 
extent. 

"  We  haye  omitted  Chapter  YII  of  the  original  Bill,  which  was  intended 
to  provide  for  the  case  of  a  raijat  holding  his  homestead  otherwise  than  as  a  part 
of  his  holding  as  a  raiyat.  As,  however,  the  absence  of  any  mention  of  snch 
tenancies  in  the  Bill  might  give  rise  to  misapprehension,  we  have  thought  it  well 
to  insert  a  section  (216)  expressly  providing  that  their  incidents  will  to  regulated^ 
by  local  castom"  (Select  Committee'e  Beport  on  B.  T.  Bill  No.  It). 

And  section  216  of  Bill  No.  II  ran  as  follows  :  '^  Where  a  raiyat  holds  his 
homestead  otherwise  than  as  part  of  his  holding  as  a  raiyat,  the  incidents  of  his 
tenancy  of  the  homestead  shall  be  regulated  by  castom." 

''We  have  considered  the  proposals  of  the  Government  of  Ben^l  regarding 
homestead  lands,  and  find  that  they  practically  resolve  themselves  into  this,  that 
the  tennre  of  such  lands  should,  as  provided  by  section  216  of  the  Bill  No.  II, 
be  regulated  by  local  castom,  with  this  addition,  however,  that,  subject  to  local 
custom,  they  should  be  regulated  by  the  provisions  of  the  Bill  applicable  to  land 
held  by  a  raiyat.  We  have  amended  the  section  (182)  on  these  lines."  {Select 
Cammiitee'e  Report  on  B.  T.  Bill  No.  III.) 

''  We  have  omitted  the  Chapter  in  the  original  Bill  relating  to  hastu  or 
homestead  lands,  and  have  brought  all  our  legislation  on* this  point  into  one  brief 
section,  to  the  effect  that  homestead  land,  when  not  held  as  part  of  the  holding, 
shall  be  dealt  with  according  to  local  usage ;  and  when  local  usage  cannot  be 
Ascertained,  then  it  should  be  treated  as  if  it  were  ordinary  raiyati  land.  The 
yarieties  of  local  usage  were  so  many  and  of  snch  importance  that  any  regulations 
which  could  have  been  framed  must  have  done  harm  and  have  been  found  inappli- 
cable in  many  places."    (Sir  Steuart  Bayley  in  the  Debate). 

Now  the  explanation  here  given  by  Sir  Steuart  Bayley  is  either  defective  or 
conti^ictory  of  the  section  itself.  The  hon'ble  member  does  not  say  that  the 
section  does  not  provide  for  all  classes  of  persons  holding  homestead  land,  but 
only  of  raiyats.  Besides  the  distinction  of  raiyati  and  other  land  does  not  obtain 
in  the  Act.  That  distinction  was  once  attempted  in  the  original  Bill,  but  it  has  been 
subsequently  abandoned.  All  that  the  hon'ble  member  means  to  say  is  that  when  a 
raiyat  holds  homestead  land  under  his  landlord  as  a  distinct  holding,  he  may  be  treated 
as  holding  it  (where  no  castom  can  be  ascertained)  as  a  raiyat  and  may  claim 
the  privileges  of  section  20  and  other  provisions  of  the  Act. 

Jurisdiction. — It  should  be  recollected  that  the  question  of  jurisdiction  in  a 
suit  for  rent  on  accotmt  of  homestead  land  is  not  affected  by  this  Act.  Section 
144,  antej  contemplates  to  confer  jurisdiction  on  Civil  Courts  within  the  local  limit 
of  which  the  land  is  situate  and  the  Small  Cause  Court  is  ^Iso  a  Civil  Court.  The 
question  whether  an  ordinary  Civil  Court  or  a  Small  Cause  Court  having  a  concurrent 
jurisdiction  will  try  suits  for  rent  of  homestead  land  is  to  be  determii^ed  by  sections 
6  and  12  of  Act  XI  of  1865.  Under  section  6  a  suitlbrrent  is  cognizable  by  a  Court 
of  Small  Causes  unless  it  be  '^any  claim  for  the  retit'  of  land  or  other  claim  for 
which  a  suit  may  now  be  brought  before  a  Revenue-officer"  (proviso  4)  and 
under  section  12  an  ordinary  Civil  Court  having  jurisdiction  within  the  local 
limits  of  that  Small  Cause  Court  will  not  try  any  suit  cognizable  by  the  Small 
Cause  Court.  The  question  would  therefore  arise  whether  a  claim  for  rent  of  a 
homestead  land  could  be  entertained  by  a  Bevenue-officer  at^the  time  o{  the  passing 
of  Act  XI  of  1865  (the  word  now  clearly  shows  that  meaning)^  and  this  question  has 
been  dealt  with  at  pp.  26,  2d'^Vide  also  notes  at  pp  24-25  and  llO-lll. 

The  sale  laws  have  always   protected  dwelling    houses.      When   proprietors 

T%s  exUting  law  oi^    were  at.  the  time  of  the  Permanent   Settlement  prohibited 

tike  subfeot  0/ homestifad    from   granting  leases  for  a  longer  period  than   ten  years, 

genfifoHy.  a  special  exception  was  made  in  f«Jiglfize9yt5?©K5*C;F^'^'^^ 
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*'  for  the  erection  of  dwelling  honsee  or  ha&^gs^^-^SeaulaHon  XLIV  €f  1793, 
ieetion  8.  Similarly  protection  against  pnrchasers  at  a  sak  for  arrears  of  levenae 
has  also  been  afforded  in  the  sale  laws  to  ''  bondjide  leases  at  fair  rents,  temporarj 
or  perpetual,  for  the  erection  of  dwelling  houses  or  manufactories  or  for  mines, 
ganiens,  tanks,  canals,  places  of  worship,  burying  grounds,  dearmg  of  jungle, 
or  the  like  beneficial  purposes" — Act  XII  of  1841,  $eetion  27  md  28 ;  Act 
I  of  1845,  9Betion9  26  and  27 ;  and  Aet  XI  of  1859,  9eci%on%  a7,  52.  Tkese 
proTisions  have  been  quoted  and  discussed,  ante  at  pp.  68-71  and  82.  The  argument 
is  that  if  auction-purchasers  who  are  given  some  special  priyileges  cannot  annvd  these 
tenures,  much  less  can  a  proprietor  do  so.  On  the  other  hand  it  has  been  argued  that 
the  sale  laws  w^re  meant  to  protect  the  rerenue  of  the  estate,  and  as  no  one  would 
purchase  unless  some  special  privileges  were  given  to  him,  the  sale  provisions  can 
offer  no  argument  to  the  tenant  against  the  rights  of  the  zemindar  conferred  by  the 
Permanent  Settlement. 

As  to  the  effect  of  the  definition  of  "land"  in  Act  V  of  1867  j(B.C.)  upon  section 
6  of  Act  YIII  of  1869  (B.C.)  and  also  of  other  decisions  on  the  subject,  vide  section 
20,  pp.  102-108  and  110-111. 

The  case  law  on  the  subject  of  homestead  land  is  the  only  law  that  now  caq. 
be  properly  said  to  exist.     The  tendency  of  the  Judges  is  to 

Cwe  law  on  the  iulh  ^^i^  ^^^  ^i^^  Permanent  Settlement  of  Bengal  have  made  the 
^  '  zemindars  the  proprietors  of  the  soil  ;  at  any  rate  it  has  settled 

the  estate  with  them,  and  the  z^nindars  are  entitled  to  enter  into  every  piece  of  land 
within  their  estate,  unless  barred  by  any  special  contract  or  statutory  law  ;  that  the 
occupancy  raiyats  are  protected  by  the  statute  against  this  right  of  the  zemindars,  and 
so  are  holders  under  contract,  but  that  those  holders  who  are  not  occupancy  raiyats  or 
persons  holding  under  contract  to  the  contrary  have  no  right  to  resist  the  landlord  when 
he  wants  to  ent^  into  the  land.  To  this  an  exception  is  made  as  to  customary  right 
that  a  tenant  may  possess  against  the  zemindars.  Where  such  custom  is  proved, 
the  question  is  set  at  rest,  but  it  has  been  held  that  no  length  of  possession  will 
create  such  a  customary  right  or  confer  any  right  of  possession  as  against  the  land* 
lord  upon  the  tenant.  A  question  has  also  further  cropped  up  as  to  the  status  of 
the  persons  holding  under  a  contract,  and  it  has  been  held  that  a  contract  may  be 
express  or  impfied,  and  that  there  mav  be  circumstances  from  which  a  presumption 
may  be  drawn  of  a  permanent  grant.  The  earliest  case  on  this  point  is  that  of 
Chandra  Eumar  Bai  v.  Kadermani  Doiti^  ^c^  7  W.  R.,  247,  where  a  custom 
was  proved  that  a  khudkaeht  raiyat^  who  had  built  a  pucca  house  on  the  land  and 
acquired  a  right  of  'Oicupancy  under  section  6  of  Act  X  of  1859,  should  have  the 
right  to  transfer.  See  also  Nkhan  Sahoo  v.  Jhooree  Sahooy  (S.  D.  A.  Decis.  tor 
Bengal,  1845,  p.  243.) 

In  the  case  of  i%akur  Chundar  Paramaniehy  J^e.  B.  L.  R.,  P.  B.,  595,  A, 
the  widow  of  B,  sold  a  portion  of  B's  estate  tp  C,  who  sold  to  D.  After  A's  death, 
E,  the  heir  o^  B,  successfullf  sued  to  set  aside  this  alienation  as  having  been  made 
without  lawful  necessity.  The^^uestion  then  arose  whether  E  was  entitled  to  certain 
buildings  erected  by  D  during  A*s  lifetime,  and  this  question  was  referred  to  a  Full 
Bench  of  five  Judges  (Peacock,  C.J.,  Bayley,  Norman,  Pundit,  and  Campbell^ 
JJ.)  Peacock,  C  J.,  in  delivering  the  unanimous  opinion  of  the  Full  Bench  said  : 
''  We  have  not  been  able  to  find  in  the  laws  or  customs  of  this  country  any  traces 

The  maxitmrn  quie*  ^^  *^®  existence  of  an  absolute  rule  of  law  that  whatever  is 
quid  plantatur  solo  m^« 'affixed  to,  or  built  on  the  soil,  becomes  a  part  of  it,  and  is 
oedit  does  not  appl^  in  subjected  to  the  same  rights  of  property  as  the  soil  itself  ,  .  . 
I^^'  In  the  case  of  Khoderam  Surma  v.  Trilachan,  Sdect  Reports, 

85,  we  find  it  laid  down  that '  if  a  member  of  a  joint  Hindu  family  build  a  brick  house 
on  ancestral  laftd  with  separate  funds  of  his  own,  such  house  would  not  be  a  property 
in  which  shares  might  be  daimed  by  his  coparceners  :  coparceners  in  the  land  would  onlj 
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hkYt  a  daimon  Umr  lixt  oilier  similar  land  equal  to  their  respective  shares.'  That  the 
■laadm  qtdcquid  plantatur  solo  $olo  cedU  does  not  apply  in  sach  cases  was  recognized  by 
the  late  Sadar  Court  in  the  case  of  Jankes  Singh  y.  Bukhooree  Singhy  (S.  D.  A.,  Rep.,  for 
1656,  p.  761).  That  was  a  suit  for  the  demolition  of  buildings  erected  on  joint 
property  by  a  member  of  a  joint  Hindu  family  without  the  consent  of  his  co-sharers— *- 
W.  O.  Nicoee  Pogose  t.  NiyamaiuLa  Ostagor^  S.  D.  A ,  Rep.,  lor  1851,  p.  1517, 
Sadr  Ditoani  AdaltU,  North- Western  Provinces,  25th  November  186S,  p«  418  ;  and 
Kalipersad  Dutt  y.  Qauriperead  DM,  5  W.  R.,  108,  are  similar  cases.  They  show 
at  least  that  the  English  rule  above  alluded  to  does  not  prevail  in  this 
oountry  ,  •  •  According  to  the  civil  law,  if  a  person  building  on  the  land  of 
anoUier  used  his  own  materials,  not  knowing  that  the  land  was  not  his  own,  when 
the  building  was  destroyed  he  could  reclaim  the  materials,  or  if  he  was  in  possession 
of  die  building,  could  refuse  to  deliver  it  to  the  owner,  unless  he  was  indemnified  for 
his  expenses  at  least  so  far  as  they  had  been  incurred  profitably  to  the  owner  of  the 
acnl  Tsee  Bandars^  Justinian,  Book  2,  tit.  1,  para  80).  We  think  it  clear  that, 
according  to  the  usages  and  customs  of  the  country,  buildings  and  other  improvements 
made  on  land  do  not  by  the  mere  accident  of  their  attachment  to  the  soil  become  the 
property  of  the  owner  of  the  soil,  and  we  think  it  should  be  laid  down  as  a  general 
rule  that,  if  he  who  makes  the  improvement  is  not  a  mere  trespasser,  but  is  in 
possession  under  any  bond  fide  title  or  claim  of  title,  he  is  entitled  either  to 
remove  the  materials,  restoring  the  land  to  the  state  in  which  it  was  before  the  im- 
provement was  made,  or  to  obtain  compensation  for  the  ^lue  of  the  building  if  it  is 
allowed  to  remain  for  the  benefit  of  the  owner  of  the  soil — ^the  option  of  taking  the 
building  or  allowing  the  removal  of  the  material  remaining  with  the  owner  of  the  land 
in  those  cases  in  which  the  building  is  not  taken  down  by  the  builder  during  the  con- 
tinuance of  any  estate  he  may  possess,"  In  this  case,  it  will  be  observed,  there  was 
no  relation  of  landlord  and  tenant  existing  between  the  parties.         * 

In  Bihdaa  Bandapadhya  t.  Bamandcu  Mukhapadhya,  8  B.  L.  R,,  287  ; 
8.  C,  15  W.  R.,  860,  the  assignee  of  the  purchaser  of  a  tenure  sold  under  the 
provisions  of  Act  VlII  (B.C.)  of  1865  sued  the  assignee  of  the  purdhasers  of  a 
house  and  the  site  thereof,  such  site  forming  a  portion  of  the  tenure,  and  the  house 
and  the  site  having  been  separately  sold  in  execution  of  a  decree  of  the  Civil  Court. 
The  principle  of  iiie  above  Full  Bench  decision  was  held  to  apply.  Norman,  J.  (Loch, 
J.,  concurring) thought  that  the  option  to  insist  on  the  destruction  of  a  brick-built  house 
and  the  removal  of  the  materials  is  one  which  should  and  must  be  exercised  promptly 
or  not  at  all.  The  original  purchaser,  the  plaintiffs  assignor,  did  not  exercise  the 
option,  he  acquiesced  in  the  continuance  of  the  building  on  ilie  ground,  and  sought  to 
make  use  of  his  supposed  legal  right  for  the  purpose  of  extorting  an  excessive  price 
or  rent  for  the  use  of  the  site  of  the  house.  This,  it  was  held,  he  could  not  do,  and  the 
Court,  without  expressing  a  final  opinion  whether  the  original  purchaser,  immediately 
on  acquiring  the  tenure,  could  have  called  on  the  purchasers  at  the  Civil  Court  sale  to 
remove  the  materials  of  the  houle  and  give  actual  possession  of  the  land, 
decided  that  such  a  right,  if  it  ever  existed,  had  beenlost,  and  that  the  only  right  which 
remained  to  the  plaintiff  was  that  of  receiving  a  fafr  rent  for  the  land. 

The  judgment  in  this  case  contains  the  following  passage  :  "  Let  us  now  see 

what  are  the  respective  rights  of  landlord  and  tenant  where 

BighU    of  landlord    buildings     are    erected   by     a  tenant  during  the  tenancy. 

MUU^l^  ^  ^^^^  *^®^  ^^  *^^  ^^^^^  ^^^  *^**  zemindar  might   object  to 

the  erection  of  brick  houses  on  lano^le^for  tUe  purposes  of 
cultivation,  and  if  he  resorted  to  a  Court  of  justice  might  obtaiiSkan  order  restraining 
his  raiyat  from  doing  anything  which  would  substantially  alter  the  character  of 
the  tenure.  In  the  North- Western  Provinces  it  has  been  held  that  a  tenant, 
having  a    right  of     occupancy,    planting    trees  on    his    holdhig    without    his 
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landlord's  pennission,  or  eren  digging  a  ihite^  w«U,  oomimts  such  a  bieach  oC 
the  contract  of  tenancy  as  warrants  the  landlord  in  suing  to  eject  faioL     Bat  if  the 
landlord,  instead  of  objecting  to  the  erection  of  a  brick  house  on  the  hiding,  were  to 
remain  passive  and  allow  a  house  to  be  built,  knowing  as  he  necessarily  would  in  a  oaae 
such  as  that  now  before  ta  that  the  security  for  the  rent  would  be  enormously  inciMsed 
by  the  erection  of  the  building,  it  appears  to  me  that  he  could  not  afterwards  be 
heard  to  say  that  the  tenant  had  done  any  wrong  in  erecting  the  house  on  the  teaai««. 
If  in  such  a  case  the  tenancy  should  be  determined,  the  position  of  the  pectin 
would  appear  to  be  this  :  The  landlord  would  be  the  owner  of  the  soil,  the  tenaot 
of  the  house.    I  think  it  would  be  contrary  to  the  principles  of  equity  and  good 
conscience  to  allow  the  landlord  to  insist  on  the  needless  destruction  of  a  yaloabte 
building,  or  to  allow  him  to  claim  to  remoTe  it,  without  making  to  the  owner  foU 
compensation  for    its  value.    I  may  refer  on  this  point  to  the  Roman  Civil  Law 
Institutes,  Book  2,  tit.  1,  section  80,  and  Digest  7,  Book  41,  chapter  1,  sectioQ  7, 
§  12.     By  that  law,  if  the  person  who  buUt  was  honestly  in  possession  of  Uie  laad, 
and  the  owner  of  the  soil  claim  the  building,  but  refused  to  pay  the  price  of  the 
materials  and  the  wages  of  the  workmen,  the  claim  of  the  owner  might  be  rejected." 
In  Bent   Madhvb  Banerjee  v.   Jai  Krishna  Mukerji,  Ac.,   7  B.  L.  R.,  15S  : 
S.  C,  12   W.   R,  495,  the  zemindar  sued  to  eject  three 
Bffeet    rf    •€qyi€9»    persons  as  trespassers.     They  set  up  a  purchase  from  raiyata 
^^^'^^'  who  had  mauran  and  mohurari  interests,  and  this   purdiase 

was  proved.  In  the  kabfUiyats  of  their  vendors,  executed  some  forty  years  pie- 
viously,  there  was  a  stipulation  that  pukka  houses  should  not  be  erect^  on  the 
land,  which  was,  however,  let  for  building  huts  and  residing  thereon.  Pukka 
houses  were  without  objection  erected  on  the  land  many  years  (apparently  some 
thirty-five)  before  the  suit  was  brought.  Glover,  J.,  was  for  ejecting  the  defendants, 
but  Kemp,  J.,  whose  opinion  as  thitt  of  the  senior  Judge  prevailed,  took  m 
different  view.  "  Looking  to  the  purpose  for  which  the  land  was  originally  leased,** 
said  he,  '^  to  the  fact  of  the  long  and  uninterrupted  occupation  of  the  defendants, 
their  vendors,  and  the  ancestors  of  those  vendors,  and  to  tne  conduct  of  the  plaintiff 
in  permitting  the  defendants  to  erect  a  pukka  dwelling-house  on  plot  No.  1, 1  do  not 
think  it  equitable  to  give  the  plaintiff  a  decree  to  eject  the  defendants  and  to  take 
direct  possession  of  the  land,  and  that,  too,  without  any  compensation  whatever  to  the 
tenants,  who  are  to  be  summarily  turned  out  of  house  and  home.  On  appeal  Mr, 
Justice  Kemp^s  judgment  was  affirmed  by  a  Bench  of  three  Judges  (Peacock,  G.  J.,  L.  S. 
Jackson  and  Macpherson,  J.J.)  Peacock  C.  J.,  saying  :  "  Mr.  Justice  Kemp  .  .  . 
thought  that  in  equity  the  plaintiff  was  not  entitled  to  turn  the  defendants  out  of  the 
lands,  because  he  stood  by  and  saw  them  eTecting  pukka  buildings  on  the  land  without 
any  objection  whatever.  If  he  allowed  the  defendants  to  erect  pukka  buildings  upon 
the  land  without  objecting,  it  appears  to  me  that  he  was  bound  in  the  same  way  in 
equity  as  if  he  had  granted  them  a  potta  with  the  privilege  of  building  pukka 
houses  on  the  land."  This  ca|9  was  quoted*  and  followed  in  Brojonatk  Kmndm 
Chaudhrif  Sfc.  v.  Siewart.S  B,  I^^  R.  Ap.,  page  51  (per  Paul,  J.)  :  and  in  Dwfa 
J?eriad  Mueer  v.  Brindahun  Sukuly  7  B.  L.  R.,  159,  (per  Ainslie,  J.) 

Reference  may  also  be  made  to  the  case  of  Muesamut  Sani  Sama^  Ac.  v.  Sheik 
Jan  Mahomed,  3  B.  L.  R.,  A.  C,  18.  Here  it  was  said  :  ''  If  the  plaintiff 
has  a  legal  title  to  the  land,. and  has  stood  by  without  asserting  his  rights,  allowing 
Imdad  Ali  to.  sell  to  the  defendant,  standing  by  while  Srinandan  has  built  oo  and 
planted  the  laim  in  th^  belief  which  the  plaintiff  has  encouraged,  or  at  least  permttted 
him  to  entertain,  tiiat  he  had  a  good  title,  it  will  become  a  question  whether  the 
utmost  the  plaintiff  is  entitled  to  is  not  to  get  a  reasonable  rent  from  him — see  the 
judgment  of  Mr.  Justice  Trevor  in  Hurro  Chundro  Mukherji  v.  Hullodhur 
Mukdrji,  W.  R.  t^an. — July  1864,  page  166.    The  decision  in  that  case  appeals  to 
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he  in  acoordano*  with  sound  principles  of  equity.  There  is  a  case  cited  in  Stoiy's 
Equity  Jnrisprodenoe,  (toI.  II,  section  1549),  the  SomeneUhire  Canal  Company  v. 
Harcaurij  34  Bear«,  671,  decided  on  a  similar  ground  :  and  see  also  The  Rochdale 
Canal  Con^anf  T.  KiM,  16  Bear.,  630.  The  rule  of  equity  is  thus  stated  by  Lord 
Sldon  in  Dann  y.  /S^mrrtV,  7  Yes.,  131  :  "  The  Court  will  not  permit  a  man 
knowingly,  though  passively,  to  encourage  another  to  lay  out^  money  under  an  erro- 
neous opinion  of  title,  and  the  circumstances  of  looking  on  is,  in  many  cases,  as 
«trong  as  using  terms  of  encouragement.  When  a  man  builds  a  house  on  land, 
supposing  it  to  be  his  own  or  believing  he  has  a  good  title,  and  the  real  owner, 
f>eroeiving  his  mistake,  abstains  from  setting  him  right,  and  leaves  him  to  persevere 
in  his  error,  a  Court  of  equity  will  not  allow  the  real  owner  to  assert  his  legal  right 
«gatnst  the  other  without  at  least  making  him  full  compensation  for  the  money  he 
lias  expended."    See  also  Bameden  v.  Dy§on,  L.  R.  1  H.  L.  129. 

In  the  case  of  Peter  Ntcholl,  ^c.  v.  Tarim  Charan  Bose,  28  W.  R.,  298,  while  it 
^as  fully  recognized  that  the  landlord  had  the  right  to  protect  the  land  from  damage 
or  injury,  and  to  prevent  any  use  of  it,  by  which  its  permanent  usefulness  might  be 
impaired  or  endangered,  a  suit  for  an  injunction  to  restrain  brick-making  and  for 
damages  was  dismissed,  as  the  landlord  had  for  five  and  twenty  years  acquiesced  in 
the  land  being  used  for  making  bricks. 

In  Dwga  Persad  Miseer,  ^c.  v.  Brindahun  Sukul,  7   B.  L.  R.,  159,  A  had 

permitted   B  to   erect  a  thatched  dwelling-house  with  mud 

^f^f^^!^^^^    walls  on  a  piece  of  land  belonging  to  A.     B   so  occupied 

VuOdiMg.  ^        *^®  ^*"^  ^^^  ™^'®  *^*^   ^^^^  years,  whereupon  the  house 

and  site  were  sold  in  execution  of  a  decree  against  B,  and 
were  purchased  by  0.  It  was  held  that  B  had  become  possessed  of  an  assignable 
interest,  and  that  A  was  not  entitled  to  dispossess  0.  A  case  somewhat  simUar  is 
that  of  Bukehoo  v.  Ilahi  Buksh^  5  Decis.  N.  W.  P.,  365. 

In  the  case  of  Addatiya  Charan  Dey  v.  PeUr  Dae,  17  W.  R.,  384  ;  8.  0., 
13  B.  L.  R,  417  note,  the  plaintiff,  the  transferee  of  the  landlord*s  rights,  sued 
to  eject  s  person  who  had  occupied  the  land  upon  which  his  huts  were  standing 
for  some  thirty  years,  and  ten  or  twelve  years  before  the 
Compare  thU  ease  institution  of  the  suit  had  put  a  kutcha-pukka  wall  round 
tir!'^ut1^^^3  it-  i  decree  for  ejectment  wm  pa^d,  the  High  Court 
J)eet$.N.  W.F,e282.  \^'  S.  Jackson,  J.)  observmg:  "It  seems  to  be  quite 
clear  that  the  permUeive  occupation  of  land  under  such 
circumstances  as  the  defendant  has  held  this  land  will  not  give  him  a  right  to 
retain  possession  of  it  when  the  landlord  desires  to  put  an  end  to  the  tenancy.^' 
TIm  question  of  compensation  was*  here  raised,  but  there  was  no  evidence  on  the 
point,  Somewhat  similar  to  this  case  was  that  of  Mohur  Alt  Khan  Pathan  v. 
Bam  Rutun  Sen,  21  W.  R,  400,  in  which  the  defendant  was  holding  " permis- 
sively  and  without  any  right"  (for  how  long  does  not  appear)  a  piece  of  land  of  very 
small  area  and  occupied  by  a  shop.  The  High»  Court  (Kemp  ind  Olover,  J.J.) 
confirmed  the  decree  for  ejectment  passed  by  tl^e  lower  subordinate  Court.  The 
facts  of  this  case  must  have  differed  from  those  of  the  case  at  7  W.  R.,  152,  in 
which  the  opinion  of  Kemp^  J.,  prevailed.  In  this  latter  case  there  had  been  a 
grant  of  the  land  for  purposes  of  residence  many  years  previously. 

In  the  case  of  Proeono  Ktanari  Devi,  4tc.  v.  Sheikh  Button  Bepari,  4rc,,  I.  L.  R,, 
8  Cal.,  696,  the  established  facts  were  that  the  defendants^  their  father  and  grand- 
father, had  been  occupyini;  the  land  for  fifty  or  sixty  years,  dl^ring  waich  time  it  has 
been  used  as  a  homestead  and  occupied  by  a  house  and  fruit  tre^.  There  was  no  evi- 
dence as  to  the  origin  of  the  tenancy,  or  as  to  who  had  built  the  house  or  planted  the 
fruit  trees.  Rent  had  been  regularly  paid.  The  landlord,  requiring  the  land  for 
the  erection  of  a  kutchery,  served  the  defendants  with  notice  to  quit,  and  then  sued 
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to  ej<H!t  them.  It  was  held  that  he  was  entitled  to  do  so.  The  case  of  Shtb  Da$9 
Bandapadhya  y.  Rama  Das  Mukhapadhya  and  Addaita  ffhum  Dey  t.  Peter  Das 
were  referred  to.  The  High  Court,  Garth,  C.J,  and  Birch,  J,  say  in  their  judgment : 
**  There  is  no  law,  of  which  we  are  aware,  in  this  country,  which  coDTcrta » 
holding  at  will,  or  from  year  to  year,  or  for  a  term  of  years,  into  • 
permanent  tenure,  merely  because  the  tenant,  without  any  arrangement  with  his 
landlord,  chooses  to  build  a  dweliing-house  upon  the  land  demised.  Such  a  law, 
if  it  existed,  would  in  a  large  number  of  cases  lead  to  great  injustice  and  incon- 
venience, and  would  often  leava^landowners  entirely  at  the  mercy  of  their  raiyats. 
Small  kutcha  dwdlings  in  this  cdtfmry  may  be  erected  in  a  short  time  and  at  a  yery 
trifling  expense ;  and  if  a  landlord,  as  soon  as  he  or  his  agent  discovers  such  a 
dwelling  to  have  been  erected,  were  obliged,  on  the  one  hand,  to  turn  the  tenant  out 
or  make  him  pull  down  his  house  ;  or,  on  the  other  hand,  as  the  only  alternative,  to 
allow  the  tenant^s  permissive  holding  to  become  a  permanent  tenure,  the  consequen- 
ces would  often  be  disastrous  to  tenants  or  very  unjust  to  landlord^.  The  truth  is 
that  the  terms  of  a  holding,  as  between  landlord  and  tenant,  must  always  be  matter 
of  contract,  either  expressed  or  implied.  If  they  enter  into  an  express  agreement  of 
tenancy,  either  written  or  verbal,  such  agreement  generally  defines  the  terms  of  the 
holding.  If,  on  the  other  hand,  a  tenant  is  let  into  possession  without  any  expre» 
agreement,  and  pays  rent,  he  becomes  a  tenant-at-will,  or  from  year  to  year  ;  or,  in 
other  words,  holds  by  the  landlord's  permission  upon  what  may  be  the  usual  terms 
of  such  a  holding  by  the  general  law  or  by  local  custom  ;  and  in  such  a  case  he  is, 
of  course,  liable  to  be  ejected  by  a  reasonable  notice  to  quit.  Occasionally  there  .ar» 
local  customs  by  which  special  terms  and  incidents  are  engrafted  upon  the  contract 
of  tenancy  ;  but  the  existence  of  the  custom  in  such  cases  must  be  matter  of  pioof,  and 
no  Jud(:;e  has  a  right  to  act  upon  such  customs  unless  their  existence  is  duly  establish- 
ed. In  this  case  no  such  custom  is  even  suggested,  and  as  there  was  no  express 
agreement  of  tenancy,  and  no  evidence  of  its  origin,  the  defendants  must  be  consi- 
dered as  holdmg  from  year  to  year  and  liable  to  be  ejected  by  a  proper  notice  to  quit' 

•    •     •    • 

'<If  a  tenant  wishes  to  buQd  dwelling-houses  upon  his  land  he  should 
take  care  to  make  a  proper  arrana;ement  accordingly  with  his  landlord.  He  has 
no  right  to  hire  his  land  for  one  purpose  upon  an  ordinary  permissive  holding  from 
year  to  year,  or  at  will,  and  then,  by  using  it  for  another  purpose,  to  convert  it, 
at  his  own  option,  and  without  consulting  his  landlord's  wishes,  into  permanent 
tenure.  Such  a  law,  if  it  were  in  force,  would  be  manifestly  unjust  to  the  landlord, 
and  would  lead  to  much  litigation  and  inconvenience ^ 

''  In  some  instances,  no  doubt,  either  from  expressions  used  in  the  contract  of 
tenancy,  or  from  the  fact  of  land  having  been  let  by  a  landlord  expressly  for  the 
purpose  of  the  tenant  builiding  pukka  houses  upon  it,  such  circumstances,  coupled 
with  a  long  and  uninterrupt^  possession  by  the  ori^nal  grantee  and  his  descendants, 
haye  been  held  tq,  raise  a  presumption  that  the  tenure  was  intended  to  be  permanent : 
but  such  cases  often  create  doubtVnd  difficulty,  and  it  is  always  far  safer  for  a  tenant 
if  he  means  to  build,  to  have  the  f^rms  of  his  tenure  clearly  defined  by  a  writt^ 
instrument." 

In  this  no  question  of  compensation  appears  to  have  been  raised,  and  the 
houses  were  apparently  ordinary  huts  and  not  brick  buildings.  There  was  no 
evidence  that  the  holding  was  of  a  permanent  character,  or  for  any  defined  period. 

The  prinf  iple  of  ^s  decision  was  extended  (wrongly  we  submit)  to  laruh 
Podo  Ghosal  and  oth4'8^.  Shyama  Ckuran  Napit,  8  C.  L,  R.,  50,  in  which  the 
defendant  had  beeif  in  possession  for  upwards  of  20  years,  and  the  lands  had  been 
originally  put  into  the  possession  of  the  defendant  for  building  purposes,  and  the 
defendant  had  l^uilt  mud  houses,  planted  trees,  and  dug  a  tank.  The  Court 
(McDonell  and  Field,  JJ.)  observed  :     <<  There  is  no  law  in  this  country  which  gives 
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Anjthing  in  ilie  nature  of  s  protected  tenure  or  holding  to  a  person  who  has 
occupied  such  a  piece  of  land,  however  long  may  have  been  the  period  of  his  pos- 
session." So  in  Froeunno  Kamar  Chatter ji  y.  Jugumath  Byaah  and  others^  10 
C.  L.  R.y  25,  it  was  held  that,  although  where  land  is  let  for  building  pucca  houses 
upon  it,  or  where  the  tenant  with  the  knowledge  of  the  landlord  does,  in  fact,  lay 
out  large  sums  upon  the  land  in  buildings  or  otjier  substantial  improvements,  that 
fact,  coupled  with  a  long  continued  enjoyment  of  the  property  by  the  tenant  or  his 
predecessor  in  title,  might  justify  a  Court  in  presuming  a  permanent  grant,  specially 
if  the  origin  of  the  tenancy  could  not  be  ascertained,  yet  the  mere  circumstance 
of  a  tenant  occupying  buildings  upon  property  wll  not  justify  such  a  presumption, 
unless  it  can  be  shown  that  they  were  erected  by  him  or  his  predecessors,  because 
a  landlord  might  let  property  of  that  kind  as  agricultural  land  at  will  or  from 
year  to  year"  (Garth,  C.J.,  and  Morris,,  J.)  The  course  of  these  deciaions  has 
Tery  much  changed  by  the  principle  laid  down  in  Oobinda  Ckimder  Sikdar  y. 
Aynuddin  Sha  Biswas,  11  0.  L.  R.,  281.  The  Court  (Garth,  C.J,,  and  Mitter,  J.) 
obs[enred  :  '*  In  thi^  case  we  think  that  there  was  quite  sufficient  ground  to  justify 
the  Court  below  in  presuming  a  grant  of  a  permanent  nature  in  faror  of  the 
defendants*  ancestors.  It  is  conceded  that  the  land  in  question  was  never  let  for 
agricultural  purposes.  It  was  apparently  let  upwards  of  sixty  years  ago  for  building 
purposes  ;  because  it  is  found  that  after  the  grant  (whatever  it  was),  these  buildings, 
which  are  of  a  substantial  character,  were  erected  some  sixty  years  ago  by  the 
defendants'  ancestors,  and  that  they  and  their  ancestors  {lave  lived  there  ever  since. 
Under  those  circumstances  we  think  the  Courts  below  were  at  liberty  to  presume, 
if  they  thought  fit,  that  the  land  was  granted  for  building  purposes,  and  that  the 
grant  itself  was  of  a  permanent  character.  This  has  been  explained  in  several 
recent  cases,  and  amongst  others  in  the  case  to  which  our  attention  has  been 
called  reported  in  10  C.  L.  R.,  25.  If  the  land  had  originally  been  granted 
for  agricultural  purposes,  then  the  defendants  would  probably  have  had  another 
answer  to  the  suit,  namely,  that  they  had  acquired  a  right  of  .  occupancy.  But 
as  the  circumstances  under  which  the  original  grant  was  made,  tend  to  show  that 
it  was  made  for  building  purposes,  then  the  Courts  below  were  at  liberty  to  presume 
that  the  grant  was  a  permanent  nature.  In  the  case  mentioned  by  the  learned 
Judge  (Prosunno  Eumari  Debia  v.  Shnk  Button  Behary,  I.  L.  R.,  3  Cal.,  696) 
which  he  thought  governed  the  case,  it  did  not  appear  that  the  defendants  or 
their  ancestors  had  ever  built  upon  the  land  or  laid  out  any  money  upon  it  ;  indeed, 
it  was  found  by  the  lower  Courts  in  that  case,  that  such  kutcha  buildings  as 
were  upon  the  land  had  not  been  erected  by  the  defendants."  But  in  Arut 
Sahoo  V.  Prandhan  Pykara^  I.  L.  R.,  10  Cal.,  502,  the  Court  below  did  not  raise 
the  presumption  of  a  permanent  grant  and  the  High  Court  did  not  interfere. 

/^^       OLXXXIIL    Nothing  in  this   Act  shall  effect   any   custom, 
Sav'    of  onstom  usage  OF  cq^tomarj  right  not  inconsistent   with, 

aving    008  m.         ^^  ^^^  cxpressly  or  •by  necessafy  implication 
modified  or  abolished  by,  its  provisions.  •  fx^  jg  JtH^/^  ^  4'Z  T 

(1)  A  usage  under  which  a  raiyat  is  entitled  to  sell  his  holding  without  the  consent 
of  his  landlord  is  not  inconsistent  with,  and  is  not  expressly  or  by  necessary  implication 
modified  or  abolished  by,  the  provisions  of  this  Act.  That  U8ag0,  accordii^ly,  wherever 
it  may  exist,  will  not  be  afEected  by  this  Act.  *  \      . 

^2)  The  custom  or  usage  that  an  under-raiyat  should^  under  certain  circumstances, 
acquire  a  right  of  occupancy  is  not  inconsistent  with,  and  is  not  expressly  or  by  necessary 
implication  modified  or  abolished  bv,  the  provisions  of  this  Act.  That  custom  or  usage 
accordingly,  wherever  it  exists,  willnot  be  affected  by  this  Act.  * 
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• 
In  Lachmau  Bai  y.  Akbat  Khan,  I.  L.  B^  1  All.,  440,  ih»  plainiiCfs^  ma  SB/ttakin-- 
dars  sued  their  tenants  for  a  declaration  of  their  manorial  rights  as  against  aU  the 
tenants  collectiFely  to  the  appn^riation  by  the  plaintiffs  of  all  trees  of  spont»-» 
neons  growth^  the  frnit  of  mango,  mohna  and  other  trees  planted  by  the  d^en- 
dants,  and  of  their  right  to  receive  a  tribute  of  two  ploughs  annually,  «§  also 
an  offering  of  a  certain  quantity  of  poppy-seed,  hemp,  bhusa,  cow-dung  cakea  mmL 
other  farm  produce  on  the  occasion  of  the  marriage  of  the  lower  caste  tenants,  vHb 
a  further  right  to  lery  as  dues  from  the  said  tenants  a  proportionate  quaiitiif  flC 
sugar-cane  juice  prepared  by  each  sugar  manufactory,  and  the  presentation  of  •  eer- 
tam  number  of  sticks  of  sus^arcane  &n  a  certain  day  in  each  year  to  the  pl«inAiit» 
The  High  Court  in  remanding  the  case  for  further  inquiry  observed  :  ^'  The  mum 
cogent  evidence  of  custom  is  not  that  which  is  afforded  by  the  expression  of  ojpiaiea 
as  to  the  existence,  but  by  the  enumeration  of  instances  in  which  the  alleged  oostom 
has  been  acted  upon,  and  by  the  proof  afforded  by  revenue  or  judicial  records  «r 
private  accounts  and  receipts  that  the  custom  has  been  enforoed.** 

In  Itupil  Red  v.  Radha  Prasad  Sing,  I.  L.  R  ,  5  AH.,  261,  it  appeared  th*t  Uie 
defendants  were  occupHUcy  tenants  of  certain  lands,  that  these  lands  submerged  and 
reappeared  after  some  years,  that  the  tenant  neither  relinquished  nor  paid  rent  for 
them  ;  it  was  held  that  the  claim  of  the  landlord  that  he  was  entitled  to  them  ae^ 
cording  to  a  local  custom  was  not  tenable  with  reference  to  the  provisions  of  Act  XII 
of  1881  (N.  W.  P.  Rent  Act.) 

In  Lala  v.  Hem  SingJl,  I.  L.  R.  2  All.,  50,  the  claim  was  for  the  recovery  of  a 
cess  which  it  was  alleged  was  payable  in  accordance  with  the  custom  of  the  village 
on  the  second  marriage  of  a  widow  of  the  Ramaiya  caste.  In  dismissinflf  the  suit 
Oldfield,  J.,  observed  :  "  Amongst  the  conditions  essential  for  establishing  a  custom 
are  that  the  custom  is  of  remote  antiquity,  that  it  has  been  continued  and  acquiesced 
in,  that  it  is  reasonable  and  certain,  and  not  indefinite  in  its  character.*'  Steuart, 
C.J.,  concurred  in  the  above  view. 


CHAPTER  XVI. 

Limitation. 
/^^  GLXXXIV.  (1)  The  suits,  appeals  and  applications  spe* 
Limitation  on  suits,  cified  in  Schedule  III  annexed  to  this  Act  shall 
appeals  and  appiica-'  be  instituted  and  made  within  the  time  prescribed 
tions  in  Schedule  III.  ^  ^j^^^  Schedule  for  them  respectively  V  and 
every  such  sii^t  or  appeal  instituted,  end  application  made,  after  ]the 
period  of  limitation  so  ^prescribed,  shall  be  dismissed,  although 
limitation  has  not  teen  ^eaded. 

(2)  Nothing  in  this  section  shall  revive  the  right  to  institute 
any  suit  or  appeal  or  make  any  application  which  would  have  beai 
barred  by  limitation  if  it  had  been  instituted  or  made  inotmediately 
before  the  :f  ommencement  of  this  Act. 

8ub-^ection  (1)^:— This  section  is  controlled  by  section  185,  and  therefore  these 
provisions  are  complemented  bj  the  definitions  and  provisions 
V  of  the  Limitation  Act. 
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^Ib^  iFord  ''saH"  tl^refore  hai»  Wn  evldrntl^r  xmA  in  tlie  sense  in  which  it  has 
be«i  defined  in  Act  XY  of  1877,  vU.y  that  it  <'  does  not  include  an  appeal  or  an 
application."  So  in  Adt  tX  of  1871  :  "  We  think  that  the  word  *  suits'  in  the 
Act  of  1871  was  not  intended  to  include  <  applications.'  In  the  Act  of  1859  the 
word  might  have  had  a  more  ^extended  meaning,  bat  in  the  Act  of  187 1  a  distinction 
seems  to  have  been  carefully  drawn  between  '  suits,'  ^  appeals,'  and  '  applications,' 
each  of  these  subjects  being  separately  dealt  with,  and  in  different  divisions  of  the 
schedule"— 2>^i»<««i*r  Koer  v.  Eoy  Oridur  Sahap,  I.  L.  R.,  2  Cal,  836  ;  see  9  W. 
R.,  402  ;  I.  L.  R.,  1  All.,  97.  But  in  MuwgulJPurahad  Dichit  and  others  y.  Grija 
KafU  Lahiri^  L  L.  R.,  8  Gal.,  P.  0.,  51,  an  application  for  execution  of  decree  has 
been  held  to  be  an  application  in  the  suit  in  which  the  decree  has  been  obtained. 
Therefore  a  suit  would  include  applications  for  ^cecution  ;  so  in  Bikarilal  and  another 
Y.  Oorberdhunlall^  I.  L.  R.,  9  Gal.^  446;  see  Keratanei  Kalanjie,  I.  L.  R.,  2  Bom.» 
148  I  I.  L,  R.,  10  Oal.,  748. 

Shall  he  instituted. — Explanation  of  section  4  of  Act  XV  of  1877  which 
applies  to  this  Act,  also  by  sub-section  (2)  of  section  185  post^  runs  thus  :  "A  suit 
is  instituted,  in  ordinary  cases,  when  the  plaint  is  presented  to  the  proper  officer  ; 
in  the  case  of  a  pauper,  when  his  application  for  leave  to  sue  as  a  pauper  is  filed  ; 
and  in  the  case  of  a  claim  against  a  company  which  is  being  wound  by  the  Court, 
when  the  claimant  first  sends  in  his  claim  to  the  official  liquidator."  But  this 
rule  is  modified  by  section  22  of  Act  XV  of  1877,  so  far  as  it  concerns  new  plaintiffs 
or  defendants  added  after  the  institution  of  the  suit,  which  also  shows  what  is 
meant  by  '  ordinary  cases'  in  the  explanation.  Delay  in  the  appointment  of  a  guar- 
dianad  litem  for  a  minor  does  not  affect  the  date  of  institutional.  L.  R.,  4  All., 
37.  When  the  plaint  was  really  presented  on  the  29th  July,  it  could  not  matter 
If  the  endorsement  on  the  plaint  stated  that  it  was  presented  on  the  31st  July, 
or  that  it  was  not  accepted  until  the  later  date — Toung  v.  MaoOorkindale,  19 
W.  R.,  159  ;  see  also  5  W.  R.,  207  ;  6  W.  R.,  89  ;  7  W.  R.,  157  ;  23  W.  R., 
447  ;  I.  L.  R.,  1  All ,  260.  The  date  of  institution  is  the  date  of  the  first  pre- 
sentation of  the  plaint — I.  L.  R.,  4  All.,  37.  If  the  plaint  is  returned  for  in- 
sufficiency of  stamp,  or  for  any  amendment,  and  then  it  is  presented  again  within 
the  time  allowed  or  within  a  reasonable  time,  the  date  of  the^r«^  presentation 
is  the  date  of  institution.  The  same  remark  applies  to  appeals.  See  I.  L.  R;, 
2  All.,  882,  875  ;  I.  L.  R.,  1  All,  260  ;  23  W.  R.,  447.  See  7  W.  R.,  157, 
^1  ;  1  Mad.  H.  0.  R.,  427.  It  has  been  held  by  the  Punjab  Chief  Court  that 
an  appeal  is  not  presented  within  the  meaning  of  the  first  para,  of  section  4  if  it  is 
not  accompanied  by  the  copies  of  decrees  and  judgment  required  by  section  541  . 
of  the  Civil  Procedure  Code — See  Rivaz,  16.  Order  admitting  an  appeal  aft^  '  ' 
time  made  ex-parte  by  a  single  Judge  of  the  High  Court  sitting  to  receive  appli- 
cations for  the  admission  of  appeals  under  a  rule  of  tl^  High  Court  made  in 
pursuance  of  24  and  25  Vict.  c.  166,  section  13,  and  Letters  Patent  of  the  Court, 
se6tion27,  fe  liable  to  be  set  aside  at  Mie  hearing  of  the  appeal  by  t]^e  Division  Court, 
<m  the  ground  that  the  reasons  for  admitting  tHe  appeal  was  erroneous  or  inade- 
quate—2  B.  L.  R.,  184  ;  4  B.  L.  R.,  84  ;  I.  L.  Rf,  1  All.,  34.  This  reverses  the 
decision  in  8  W.  R.,  141.  In  10  B.  L.  R.,  155,  it  was  held  that  the  order  was  open 
to  review.  Under  section  48  of  the  Civil  Procedure  Code,  the  plaint  must  be  presented 
to  the  Court  or  stich  officer  as  it  appoints  in  this  behalf  (see  6  Bom.  254).  A 
plaint  may  not  be  presented  at  the  private  residence  of  the  Judge  or  officer — 7 
jr.  W.   P.,  5  ;  contra,  Suth.  S.  C.  Cf.  Ref.,  36.  ,  a 

The  Legislature  has  made  here  a  slip.     The  word  '  pr^cr^d'  has  a  technical 
meaning  in  the  Act  (vide  cl.  15  of  section  8,  ante).    In  this 
^^hin  the  tinie  pre-    section  however  that  technical  meaning  cannot  obtain.    The 
scribed  in  that  Schedule.    ^^^^  ,  prescribed'  here  means  prescribed  by  the  Act. 
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This  penalty  most  be  enforced  eren  if  the  defendant  is  wQling  to  confesi^  jndg- 
Shall  he  dUffiUsed  al-  »^nt — Debt  Narain  v.  Ishan^  18  C.  L.  R.,  165,  155  ; 
though  limitation  Am  Jaimal  Sing  y.  Bhaga^  Rivaz.,  15.  The  point  of  limitation  is 
not  been  pleaded,  one  which,  whether  it  bo  taken  by  the  defendant  or  not,  die 

Court  is  hownd  to  entertain — Ramey  t,  Broughton^  I.  L.  R.,  10  Cal.,  652,  65B  •;  2 
Bom.  H.  C.  U.,  162  ;  2  Wym.  Hep ,  24.  Instead  of  dismissing  the  suit,  the  Ooori 
may  allow  the  plaintiff  to  withdraw  his  suit  in  order  that  he  may  proceed  against 
the  defendant  in  a  foreign  Court,  where  the  law  of  limitation  may  not  be  the  BMne 
as  that  of  British  India— I.  L.  B  ,  6  Bom.  108,  107.  The  Munsiff  dismissed  % 
suit  as  barred  by  limitation  ;  the  Judge  on  appeal  set  aside  the  Mnnsiff's  deoisioo 
and  remanded  the  suit  for  inyestigation  on  the  merits.  The  Munsiff  then  gara  ^le 
plaintiff  a  decree  in  full  ;  the  Judge  on  appeal  disallowed  a  part  of  the  claim  ;  the 
plaintiff  appealed  to  the  High  Court.  The  defendant  preferred  a  cross  objection  to 
the  Judge*s  finding  of  fact  as  to  the  part  decreed.  The  High  Court  is  bound  tooonsider 
the  question  of  limitation,  although  it  is  not  open  to  the  respondents  to  take  this  Amo- 
tion themselves — Ambalu  y.  Nadu  Vakat,  I.  L.  R.,  6  Mad.,  825.  Compare  18  W.  K^ 
(F.  B.),  44  ;  18  W.  R.,  52  ;  1  Agra  248  ;  8  Bom.  H.  C.  R.,  164  ;  1  B.  L.  R.,  25  ; 
7  W.  R.,  67  ;  4  Moo.  I.  A,,  509  ;  14  W.  R.,  870.  If  the  question  of  limitation 
has  been  decided  (directly  or  indirectly)  between  the  parties,  it  cannot  be  raised 
a^ain  in  a  subsequent  stage  of  the  same  case — Mungal  Fershad  y,  Qrija  Kant,  11 
C.  L  R.,  P.  C,  118,  also  11  C.  L.  R.,  145.  Remanding  a  case  on  appeal  is  in- 
directly or  constructiyely*  determining  that  the  suit  is  not  barred  by  Hmitation^ — 
Morubin  y.  Oopalhin,  I.  L.  R.,  2  Bom.,  120,  181.  Judgment-debtor  caanet 
raise  the  plea  of  limitation  in  respect  of  execution  proceedings  under  which  hi^fNno- 
perty  has  already  been  sold  and  purchased  by  a  third  party — I.  L.  R.,  6  Mad.,  2S7; 
I.  L.  R.,  10  Cal.,  220.  Where  the  defendant  successfully  pleads  limitation,  •  the 
suit  must  be  d&missed  tvith  costs,  even  if  the  plea  is  used  for  the  purpose  of  ref asing 
to  perform  admitted  obligations — Banning,  238  ;  L.  R.,  17  Eq.,  75.  Where  however 
the  defendant  does  not  plead  limitation  at  the  first  stage  of  the  case,  the  Court  nmj 
refuse  to  award  costs  to  him — I.  L.  R.,  6  Mad.,  178«  Illustration  {b)  of  section 
4  of  Act  XV  OTerrules  Bharrut  t.  Issur  Chunder,  8  W.  R.,  141.  It  runs  thus  : 
''  An  appeal  presented  after  the  prescribed  period  is  admitted  and  registered.  The 
lippeal  shall  nevertheless  be  dismissed." 

Sv^ection  (2)  :— The  Bengal  Act  VIII  of  1869  made  a  special  proYision  of 
limitation  for  applications  for  review.  The  present  Act  does  not  reproduce  it.  Now  an 
application  for  review,  if  not  filed  within  80  days  of  the  judgment,  would  have  been 
barred  by  the  old  law.  Under  the  new  Act  the  Indian  Limitation  Act  would  apply 
to  a  case  like  this,  and  the  applicant  will  get  three  months'  time  for  filing  his  review. 
Suppose  at  the  date  of  the  commencement  of  the  Act  80  days  are  over,  under  this 
sub-section  the  applicant Jis  barred  ;  but  suppose  at  the  date  of  the  commencement 
of  the  Act  29  days  have  only  expired,  this  sub-section  will  not  apply,  and  ordinarily 
it  would  seem  that  the  applicant  will  get  three  months'  time.  But  not  so  ;  we  moat 
read  this  sectioiS  with  section* 6  of  the  General  Clauses  Act,  and  the  old  l«w  wiU 
govern  a  case  like  this.  Vide  notes  under  sub-section  (1)  of  section  2,  and  sub-section 
(2)  of  section  148.     Compare  sub-section  (4)  of  section  2. 

/^^    GLXXXV.     (1)  Sections  7, 8  and  9  of  the  Indian  Limitation 

Portions  of  the  Indian     ^ct,   1877,   sh^Il  not  apply  to  the   suits  and 

Limitation  Act  Dot  ap-     applications    mentioned    in  the  last  foregoing 

plicableto8uch|,its,&c^^-^^jj^^^     ^  ^  ^^ 

(2)  SubjecAo  the  provisions  of  this  chapter,  the  provisions 
of  the  Indian  Limitation  Act,  1877,  shall  apply  to  all  suits,  appeals 
and  applicatiolis  mentioned  in  the  last  foregoing  section. 
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Sub-Section  (1)  t^-^Section  7  pioyides  that,  if  a  person  is  a  minor,  insane; 
or  an  idiot  at  the  time  from  which  the  period  of  limitation  is  to  be  reckoned, 
lie  may  institute  a  suit  or  make  his  application  within  the  same  period 
after  the  disability  has  ceased,  as  would  otherwise  have  been  allowed  from  the 
time  prescribed  by  the  law.  Compare  Dinonaik  Panday  y.  Roghoonath  Pandayy 
5  W.  R.,  (Act  X)  41.  Section  8  provides  that  when  one  of  several  joint  creditors 
or  claimants  is  under  such  legal  disability  and  a  discharge  can  be  given  without  his 
concurrence,  time  will  run  against  them  all ;  but  if  such  discharge  cannot  be. 
given,  time  will  not  run  against  any  of  then^  until  one  of  them  be^mes  capable 
of  giving  such  discharge.  Section  9  provides  that  when  onde  time  has  begun 
to  run,  no  subsequent  disability  or  inability  to  sue  stops  it. 

Subjection  (2)  : — Subject  to  the  praviet'one  of  this  chapter, — So  section  6  of 
Act  XV  of  1877  provides  :  "  When,  by  any  special  or  local  law  now  or  hereafter 
in  force  in  British  India,  a  period  of  limitation  is  specially  prescribed  for  any  suit, 
appeal  or  application,  nothing  herein  contained  shall  affect  or  alter  the  period  so 
prescribed  *,  see 'section  6  of  Act  IX  of  1871  and  section  8  of  ActXIY  of  1859. 
These  rules  are  founded  upon  the  maxim  generaUa  specialibus  non  derogant^  and  a 
general  later  Act  does  not  repeal,  control  or  alter  an  earlier  special  or  local  one 
by  mere  impliccUion.  Such  an  Act  is  presumed  to  have  only  general  cases  in 
.view,  and  not  particular  cases  which  have  been  already  provided  for  (Maxwell,  157). 
'^  The  reason  is  that  the  Legislature,  having  had  its  attention  directed  to  a  special 
subject,  and  observed  all  the  circumstances  of  the  ca^e  and  provided  for  them, 
does  not  intend,  by  a  general  enactment  afterwards,  to  derogate  from  its  own  act, 
whftre  it  makes  no  special  mention  of  its  intention  to  do  so" — Unnoda  v.  Kriato, . 
19  W.  B.,  5,  F.C;  The  Collector  v.  Punriar,  1  Mad.,  89,  110.  It  was  accordingly 
held  that  the  general  law  of  limitation  (Act  XIY  of  1859),  in  the  absence  of 
any  express  words  or  necessary  implication  did  not  repeal  or  affect  the  limitation 
danses  of  the  Bengal  Rent  Law  (Act  X  of  1859) — Unnoda  Prosad  Mookerji 
T.  Kriato  Kumar  Moitra,  19  W.  R.,  5,  P.  C. ;  Paulson  v.  Modhu  (hidan^  2  W.  R., 
(Act  X),  21,  F.  B.  Section  6  of  Act  IX  of  1871  saved  special  and  local  laws 
*'  now  or  hereafter  to  be  in  force,"  so  that  whether  the  general  Act  is  later  or 
not,  its  provisions  cannot  be  imported  into  any  local  or  special  law.  And 
after  the  passing  of  that  Act  it  was  held  that  the  provisions  as  to  disability 
contained  in  that  or  any  other  Act  could  not  apply  to  a  suit  under  a  special 
Act— T^ifcttr  Kupitnath  v.  The  Government,  18  B.  L.  R.,  445  ;  22  W.  R.,  17. 
Similarly  the  provision  in  section  5  of  Act  IX  as  regards  the  period  of  limitation 
expiring  on  a  day  when  the  Court  is  closed,  has  been  considered  to  be  inappli- 
cable to  suits  for  arrears  of  rent  under  Act  VIII  of  1869  B.C. — Paran  Chunder 
V.  Mutty  Lall,  I.  L.  R.,  4  Oal,  50  ;  2  C.  L.  R.,  548.  Act  XV  of  1877  however 
has  altered  the  law.  It  has  been  held  by  the  Calcutta  High  Court  that  the 
language  of  section  6,  Act  XV  of  1877,  has  introduced  a  change  in  the  law. 
Theprotisions  of  the  Under  Act  JX  of  1871  the  rule  was  that  local  and  special 
Indian  Limitatibn  Act,  laws  of  limitation  Were  not  to  be  affected  by  the  general 
1877,  iJuUl  apply  to  aU  law,  but  under  Act  XV  gf  1877  the  rule  is  that  the  periods 
suits^  ^e,  q£  limitation  prescribed  by  special  or  local  laws  shall  not  be 

altered  or  affected  by  the  general  law.  This  raises  an  inference  that  the  Legisla. 
ture  intended  that  the  general  provisions  and  exceptions  contained  in  Act  Xy 
of  1877  should  be  applicable  to  suits,  appeals,  or  applications  governed  by 
special  or  local  laws  of  limitation.  Accoidingly  the  general  provision  of  section 
5,  Act  XV  of  1877  (as  regards  the  period  of  limitation  ^j)iring  on  a  day  when 
the  Court  is  dosed),  has  been  applied  to  suits  under  Act^^III  of  1869  B.C.— 
Oolap  Chand  v.  Kristo  Chunder,  I.  L.  R.,  5  Cal.,  314  ;  Khoselal  v.  Ounesh  Dutt, 
I.  L.  R.,  7  Cal.,  690.  Similarly,  the  general  provisions  of  section  12,  Act 
XV  (as  to  exclusion  of  time  occupied  in  obtaining  copies  of  decrees,  &c.),  and 
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• 
pf  seeiioB  19,  Act  X Y  (as  to  acknowledgment  of  liabilities)  bare  been  eontfidered 
applicable  to  applieations  and  saits  under  Act  VIII  of  1869  B.C. — Biharilmk  ▼• 
Mungalanath,  I.  L.  R.,  5  Oal.,  110.  In  the  report  of  this  case  a  similar  rolia^ 
of  Sir  Richard  Garth  is  referred  to.  See  Furbuttinath  v.  Tejmoep,  I.  L.  R.,  5 
Cal.y  803.  But  as  these  general  provisions  and  exceptions  modify*  the  periods 
of  limitations  prescribed  by  local  and  special  Acts,  they  may  be  said  to  *  affect,* 
if  not  to  '  alter/  those  periods.  And  although  the  corresponding  section  of  A^ 
]^IV  of  1859  (section  8)  referred  to  the  periods  of  limitation  only,  the  general 
proyisions  of  that  Act  were  held  by  the  Privy  Council  to  be  inapplicable  to  salts 
lor  which  a  shorter  period  of  limitation  had  been  prescribed  by  a  special  Act-^ 
Unnoda  Persaud  v.  Kriato  Koomar,  19  W.  R.,  5,  P.C.  ;  Mahomed  Bahodoor 
V.  The  Collector,  21  W.  R.,  881,  P.O.  See  also  HwiramY.  FwAwu,  10  Bom  , 
804,  Besides  under  the  well-established  rule  of  construction  to  which  we  have 
referred,  a  mere  inference^  unless  it  is  a  necessary  one,  is  not  sufficient  to  rebnt 
the  presumption  that  the  Legislature  does  not  intend  by  a  general  enactmeai 
to  interfere  with  a  special  one-^19  W.  R.,  5,  6,  7,  P.  0.  On*  the  other  hand, 
it  should  be  remembered  that  Act  XV  expressly  provides  (see  section  1)  that  sections 
2  to  25  shall  not  apply  to  suits  under  two  particular  special  laws,  rt> ,  Act  IV 
of  1869  and  Mad.  Regulation  VI  of  1881.  From  this  it  would  seem  thattbe 
liCgislature  intended  that  to  suits  under  other  special  laws  those  sections  may, 
as  far  as  possible,  apply.  Hence  in  Ram  Raw  v.  Venhatisa,  I.  L.  R.,  5  Mad.^ 
171,  F.  B.,  the  Judges  of  J^he  Madras  High  Court  were  of  opinion  that  section 
19,  Act  XV  of  1877,  was  applicable  to  summary  applications  under  special  and 
local  laws,  such  as  the  Acts  regulating  the  rights  of  landlord  and  tenant  in  'tiie 
North- Western  Provinces  and  in  Bengal.  Query-^li  the  general  provisions 
of  Act  XV  are  applicable  to  suits  and  application  under  all  special  and  local 
laws,  why  has  the  Legislature  expressly  extended  those  provisions  to  suits  under 
Act  XVIII  of  1881  (see  section  23,  Act  XVIII  of  1881,  the  Central  Provinces 
Li^nd  Revenue  Act). 

The  following  general  provisions  of  the  Indian  Limitation  Act  shodd  be  read 
with  this  Act : — 

Section  5.     If  the  period  of  limitation  prescribed  for  any  suit,  appeal  or  appliear 
H'ovUo  where   Court    tion  expire  on  a  day  when  the  Court  is  closed,  the  suit,  appeal 
i$  elo$ed  whim  period    or  application  may  be  instituted,   presented   or  made  on  the 
ei^iree.  day  that  the   Court  re- opens  : 

Any  appeal  or  application  for  a  review  of  judgment  may  be  admitted  after 
Proviso  as  to  appeale    ^^  period   of    limitation   prescribed  therefor,   when  the  ap- 
i^nd    applioations   /or    pellant  or  applicant  satisfies  the  Court  that  he  had   sufficient 
^^^i^^»  cause  for  not  presenting  the  appeal  or  making  the   application 

within  such  period— I.  U.  R.,  1  All.,  89,  250,  265  ;  10  W.  R.,  178  ;  10  Bom, 
H.  C.,  897  ;  I.  L  R„  7  Cal.,  654  59  0.  L.  R.,  265 ;  L  L.  R ,  5  Bom.,  688  ; 
I.  L.  R.,  2  Cal.^  272  ;  L  L.  R.,  5  Cal.,  906*;  I.  L.  R.,  8  All.,  850  ;  I.  L.  R.,  4 
All.,  480  ;  L  L.  R.,  5  Mad.,  189*;  L  L.  R.,  9  Cal.,  68  ;  I.  L.  R.,  2  Mad.,  230  ; 
8  C.  L.  R.,  446  ;  10  C.  L.  R.,  \49,  652 ;  I.  L.  R.,  10  Cal.,  445  ;  9  W.  R.,  181, 
F.  B.  ;  18  W.  R.,  817  ;  19  W.  R.,  189  ;  I.  L.  R.,  5  Cal.,  1  ;  L  L.  R.,  8  Cal., 
251  ;  14   B.  L.  R.,  878. 

Section  6.    When,  by  any  special  or  local  law  now  or  hereafter  in  force  in  British 

s     '  I  ndl   all  India,  a  period    of  limitation  is  specially   prescribed  for  any 

qfltmUation,  ^   •  *'"'  jp^^*  appeal   or  application,   nothing   herein  contained  shall 

^"^fteet  or  alter  the  period  so    prescribed — I.   L.   R.,   1   AIL, 

254  ;  I.  L.  R.,  8  Bom.,  529  ;  I.  L.  R.,  10  Cal,  265  ;  L  L.  R.,  6  Bom.,  688. 

•  MuHt,  Phoolbui  V.  Laila  Joggethur,  25  W.  U.,  2S5,  288,  P.  0. 
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Section  KX    Notwithstanding  anything  hereinbefore  contained,  no  snif  against  a 
SwUs  Mfttiiut  ee^rest    person  in  whom  property  has  become  vested  in  tmst  for  any 
trusteet  and  their  repre-    specific  purpose,  or  against  his  legal  representatives  or  assigns 
sentatives.  (not  being  assigns  for  valuable  consideration),  for  the  purpose 

of  following  in  his  or  their  hands  such  property,  shall  be  barred  by  any  length  of 
time— I.  L.  R ,  4  Cal.,  455,  897  ;  469  ;  I.  L.  B.,  7  Cal.,  772  ;  I.  L.  B.,  8 
Bom^  482. 

8ecti<m  12.     In  computing  the  period  of  limitation  prescribed  for  any  suit,  appeal 
Siodlm^ion  0/  day  en    ^^  application,  the. day  from  which  such  period  is  to  be  reckoned 
which    rifiht    to     sue    shall  be  excluded. 

mcerves,  Iq     computing  the    period  of  limitation    prescribed  for 

SmeUuienin  ease  qf  ^^  appeal,  an  appb'cation  for  leave  to  appeal  as  a 
appeals  and  certain  pauper,  and  an  application  for  a  review  of  judgment, 
applieations,  the  day  on  which  the  judgment  complained  of  was  pronounoed, 

and  the  time  requisite  for  obtaining  a  copv  of  the  decree,  sentenee  or  order 
appealed  against  6t  sought  to  be  reviewed,  shall  be  excluded. 

Where  a  decree  is  appealed  against  or  sought  to  be  reviewed,  the  time  requisite 
for  obtaining  a  copy  of  the  judgment  on  which  it  is  founded  shall  also  be 
excluded. 

In  computing  the  period  of  limitation  prescribed  for  any  application  lo  set 
aside  an  award,  the  time  requisite  for  obtaining  a  copy  of  the  award  shall  be 
excluded.  . 

I.  L.  B.,  10  Cal.,  652,  €61,  665  ;  9  C.  L.  B.,  293  ;  Sp.  W.  R,  «45  ; 
18 -W.  B.,  245  ;  I.  L.  R.,  1  AH.,  644  ;  12  W.  B.,  458  ;  24  W.  B.,  105,  F.  B. 

Section  IS.     In  computing  the  period  of  limitation  prescribed  for  any  suit,  th^ 

time  during  which  the  defendant  has  been   absent  from  British 

JSxelusion  of  time  of    jn^jia  shall  be    excluded— I.  L.  B.,  8  All*  185  ;  10  W.  R., 

t^^riilhlnS^!^"'    258  ;  I.  L.    B.,  6   Bom.,  108  ;   I.   L.   B.,  4  AU.,  530  ; 

Section  14.    In  computing  the  period  of  limitation  prescribed  for  any  suit,  the 
Exclusion  of  time  of    ^^^'^  during  which  the  plaintiff  has  been  prosecuting  with  due 
proceeding  bond  fide  in    diligence  another  civil   proceeding,   whether  in   a  Court  of 
Vonrt  wUhoui  juriedw*    first  instance  (ur  in  a  Court  of  -^appeal,  against   the  defendant 
P^^\  shall  be  excluded,  when  the  proceedmg  is  founded  upon  th^ 

same  cause  ol  action,  and  is  prosecuted  in  good  faith  in  a  Court  which,  from  defect 
of  jurisdiction,  or  other  cause  of  a  like  nature,  is  unable  ta  entertain  it« 

In  eomputing  the  period  of  linodtation  prescribed  for  a  suity  piioceediBgs  in 

which  have  been  stayed  by   order  under  the  Code  of  CivH 

Zi^^»c?«#^iw^    Pj^j^^,jj^^  section  20,  the  interval  between  the  institution  of 

%rocedure  Code!^s,  20.        *^®  ^uit  and  the  date  of  so  staying^roceedings,  and  the   lime 

requisite  for^  going  from  the  Court  in  which  pvoceediags  are 

stayed  to  the  Court  in  which  the  suit  is  re-institut§d,  shall  be  excluded. 

In  computing  the  period  of    limitation   prescribed  for  any  application,  the 

Like     exclusion     in    ^^^  during  which  the  applicant  has  been   making  another 

case  qf  application,  application  for  the  same  relief,  shall  be  excluded,  where  the 

last-mentioned    application    is    made    in    good    faith    to  a 

Court  which  from   defect  of    jurisdiction  or  other  cause  of  a  like  nature,  is  unable 

to  grant  it.  ^  . 

Explanation  1. — ^In  excluding  the  time  during  wU^Va  former  Suit  or  appli- 
cation was  pending  or  being  made,  the  day  on  which  that  suti  or  application  was 
instituted  or  made,  and  ^he  day  cm  which  the  proceedings  therein  ended,  shall 
Wh  be -counted.  ^ 
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Sxptanaiion  2. — ^A  plaintiff  resisting  an  appeal  presented  on  tbe  grouid  of 
want  of  jurisdiction  shall  be  deemed  to  be  prosecuting  a  suit  within  the  meaaing 
of  this  section. 

1  W.  H.,  29,  310,  121 ;  13  C.  L.  R.,  214,  6  W.  R.,  808  ;  I.  L.  IL, 
8  Bom.,  182  ;  Sp.  W.  R ,  871  ;  12  W.  R.,  45  ;  I.  L.  R.,  6  Bom.,  681  ;  I/Lw  K., 
8  Bom.,  411 ;  2  W.  R  ,  407  :  6  W.  R.,  281  ;  10  Bom.,  224  ;  9  W.  R.,  402  ;  8 
Bom.,  228 ;  I.  L.  K.,  2  Mad.,  407  ;  I.  h.  R.,  8  Bom.,  228  ;  1.  L.  R.,  7  Cal.,  «CT  ; 
18  C.  L.  R.,  214  ;  I.  L.  R.,  2  All.,  417  ;  18  C.  L.  R.,  218  ;  I.  L.  R..  e  Im, 
681 ;  6  W.  R.,  184  ;  9  W.  R.,  410  ;  24  W.  R.,  808.  Vide  notes  under  Artida  2,  (h) 
of  Schedule  III,  Part  1. 

Section  15.    In  computing  the  period  of  limitation  prescribed  for  any  sutiy  Aa 

JBlseelunontffHmedwr  institution  of  which  has  been  stayed  by  injunction  or  Oder, 
hig  which  commence-  the  time  of  the  continuance  of  the  injunction  or  ordar,  tko 
ment  of  tuU  U  stayed  day  on  which  it  was  issued  or  made,  and  the  day  on  i^icli  It 
hyifvunctumororder.  ^as  withdrawn,  shaU  be  excluded— I.  L.  Jt.,  5  Bom^  «.; 
10  C.  L.  R ,  148. 

Section  16.    In  computing  the  period  of  limitation  prescribed  for  a  suit  forpos- 

StfeluHon  of  time  dvr-  Session  by  a  purchaser  at  a  sale  in  execution  of  a  deccee,  tba 
inff  which  Judgment-  time  during  which  the  judgment-debtor  has  been  proeecutuig 
debtor  is  attemptinff  to  a  proceeding  to  set  aside  the  sale,  shall  be  excluded — 2  W.  B. 
set  aside  execHtion-eaU.      J£[a^  9^ 

Section  17.  When  a  person  who  would,  if  he  were  liying,  have  a  right  to  instate 


v^  *  ^^    *i»\Mr        *  ^^^  ^^  make  an  application,  dies  before  the  right  aac 
r^UtoZe^^.  the  period  of  limitotion   shall   be  computed  from  the  time 

when  there   is  a  legal  representatiye  of  the  deceased  capable 
of  instituting  or  leaking  such  suit  or  application. 

When  a  person  against  whom,  if  he  were  liring,  a  right  to  institute  a  suit  or 
make  an  application  would  have  accrued  dies  before  the  right  accrues,  tiie  p^fMl 
of  limitation  shall  be  computed  from  the  time  when  there  is  a  legal  representattve 
of  the  deceased  against  whom  the  plaintiff  may  institute  or  make  such  suit  or 
application. 

Nothing  in  the  former  part  of  this  section  applies  to  suits  to  enforce  rights^ 
pre-emption  or  to  suits  for  the  possession  of  immoyeable  property  or  of  an 
hereditaiy  office. 

I.  L.  R..  7  Cal.,  627  ;  10  Bom.  H.  C.  R.,  281. 

Section  18.  When  any  person  having  a  right  to  institute  a  suit  or  make  aa 

-,-   .  ^,      ,  application  has,  by  means  of  fraud,  been  kept    from  the 

Mffecti^ fraud.  knowledge  of    such    right  or  of  the  title  on  which  it  ia 

founded,  • 

or  where  any  document  necessary  to  establish  such  right  has  been  fraudoleiitlj 
concealed  from  hint,  • 

the  time  limited  for  instituting^  a  suit  or  making  an  application—- 

(a)     against  the  person  guilty  of  the  fraud  or  accessory  thereto,  or 

(h)     against  any  person  claiming  through  him  otherwise  than,  in  good  faith  uA 

for  a  valuable  consideration, 
shall  be  computed  from  the  time  when  the  fraud  first  became  known  to  Ae 
person   injuriou^y  affected  thereby,  or,  in  the  case  of  the  concealed  document,  wink 
he  first  had  the  Cneans  of  jTroducing  it  or  compelling  its  production. 

6  W.  R.,  288  ;  /w.  R.,  28  ;  I.  L.  R.,  2  Cal,  8  (note)  ;  1  Ind.  Jur.,  192,  209 : 
I.  L.  R.,  2  Cal.,  1  ;  IB.  L.R,76;  8  C.  L.  R.,  184;  I  L.  R.,  8  Mad.,  8M^ 
176  ;  2  B.  L.  R.,  CP.C)  75  ;  19  W.  R.,  270  ;  9  W.  R.,  829  ;  11  W.  R.,  165. 
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Section  19.  If,  befort  the  expifation  of  the  period  prescribed  for  a  suit  or  applica- 

Kff  et    f    itnMtifida      ^^^^  ^^  respect  of  any  property  or  right,  an  acknowledgment  of 

metUin  wr^ngT^^^'    liability  in  respect  of  sach  property  or  right  has  been   made 

in   writing   signed   by  the  party  against  whom  such  property 

or  right  is  claimed,  or  by  some  person  throngh  whom  he  derives  title  or  liability,   a 

new   period  of  limitation,   according  to   the  natnre  of  the  original  liability,  shall  be 

computed  from  the  time  when  the  acknowledgment  was  so  signed. 

When  the  writing  containing  the  acknowledgment  is  undated,  oral  evidence 
nuiy  be  given  of  the  time  when  it  was  signed  ;  but  oral  evidence  of  its  contents 
skidl  not  be  received. 

Ba^lanation  1.— For  the  purposes  of  this  section  an  acknowledgment  may  be 
stifficient,  though  it  omits  to  specify  the  exact  nature  of  the  property  or  right,  or 
avers  that  the  time  for  payment,  delivery,  performance  or  enjoyment  has  not  yet 
come,  or  is  accompanied  by  a  refusal  to  pay,  deliver,  perform  or  permit  to  enjoy, 
or  is  coupled  with  acclaim  to  a  set-off,  or  is  addressed  to  a  person  other  than  the 
person  entitled  to  the  property  or  rights 

Explanation  2.— In  this  section  '*  signed  *'  means  signed  either  personally  or 
by  an  agent  duly  authorized  in  this  behalf. 

I.  L.  R.,  9  Cal.,  730  ;  I.  L.  R.,Mad.,  892  ;  5  B.  L.  R.,  619  ;  6  B.  L.R ,  550 
2  AU.,  402  ;  1 N.  W.  P.,  H.  0  ,  94  ;  2  Bom.  H.  C.  R.,  349  ;  I.  L.  R.,  1  AIL,  123 
8  W.  R.,  289  ;  (?  Bom.  H.  C,  R.,  67  ;  8  Mad.  H.  C.  R.,,  308  ;  10  W.  R.,  293 
7  W.  R.,  79  ;  5  W.  R.,  31 ;  28  W.  R.,  462  ;  I.  L.  R.,  6  Cal.,  215  ;  I.  L.  R 
6  Oah,  840. 

Section  20.     When  interest  on  a  debt  or  legacy  is,  before  the  expiration  of  the 
n^   .  ^  .     -    prescribed  period,  paid  as  such  by  the  person  liable  to  pay  the 

in^^^H^l  ^«>>*  <»•  l«gft<5y>  ^'  ^y  ^8   •*««'**    ^^y  authorized  in  this 

behalf, 

<Mr  when  part  of  the  principal  of  a  debt  is,  before  the  expiration  of  the  prescrib- 
Sffeet   of   part-pay*    ed  period,  paid  by  the  debtor  or  by  his  agent  duly  authorized 
ment  o/pHncipal.  in  this  behalf, 

a  new  period  of  limitation,  according  to  the  nature  of  the  original  liability,  shall 
be  computed  from  the  time  when  the  payment  was  made  : 

Provided  that,  in  the  case  of  part-payment  of  the  principal  of  a  debt,  the  fact 
of  the  payment  appears  in  the  hand-writing  of  the  person  making  the  same. 

Where  mortgaged  land  is  in  the  possession   of  the  mortgagee,  the  receipt  of 
Ilfeet  of  receipt  of    the  produce  of  such  land  shall  be  deemed  to  be   a  payment 
pro&ce    of  mortgaged    for  the  purpose  of  this  section. 

iwrf.  I.  L.  R.,3  AU,  247,   P.   B. ;  I.^L.   R.,  5   All,  201  ; 

I.  L.  R.,  6  Mad ,  281 ;  24  W.  R  ,  20. 

Section  21.   Nothing  in  sections  19  and  20  renders^one  of  several  pint  contractors, 
One  iff  several  joint    partners,  executors  or  mortg^ees  chargeable  by  reason   only 
eontraetors,    Jfe,^    not    of  a  written  acknowledgment  signed,  or  of  a  payment  made 
ehargenble  hy  reason  af    \^j  q^  by  the  agent  of,  any  other  or  others  of  them. 
acknowledgment  or  pay'       '''       /     ^^      „_.,  ..       ^t      •     x'l^  x-         c         -x 

ment  maZ  hy  another        Section  22,     When  after  the  mstitution  of  a  suit,  a  new 
of  them.  plaintiff  or  defendant  is  substituted  or  added,  the  suit  shall,  as 

^eet  of  eubHituting    regards  him,   be  deemed  to  have  been  instituted   when  he 
or  adding  neve  plaintiff    was  SO  made  a  party  :  *  a  ^^  * 

ordrfendunt.  Provided  that,  when  a  plaintiff   dies)  \ and    the  suit  is 

Proviso  where  original     continued  by  his   legal  representative,   it  shall,  as   regards 
plaintiff  diss.  jjim,  be  deemed  to  have  been  instituted  when  Jt  was  institut- 

ed by  the  deceased  plaintiff  : 
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• 
Provided  also,  tbat,  when  a  defendant  dies,  and  the  stub  is  continued  against 
.  ...    his  legal   representative,   it  shall,  as  regards  him,  be  deemed 

J^Xn^^SiH*.^''^  to  have  been  instituted  when  it  was  instituted  against  the 

deceased   defendant. 

I.  L.  R.,  9  Gal.,  355,  862  ;  8  W.R.,867  ;  I.  L.  R.,  2  AU.,  107,  487  ;  I.  L.  R.» 
5  All.,  266  ;  I.  L.  R.,  10  Cal.,  445  ;  I.  L.  R.,  1  Bom  ,  295  ;  I.  L.  R  ,  6  Cal.,  815» 
824  ;  I.  L  R.,  7  Bom.,  217  ;  9  C.  L  R.,  13  ;  I.  L.  U.,  7  Cal,,  242  ;  I.  L.  R.,  6  Cal.* 
823  ;  I.  L.  R.,  7  Cal.,  284  ;  I.  L.  R.,  3  Bom.,  312  ;  I.  L.  R,,  2  All.,  296  ;  I.  L.  K.> 

5  Cal.,  720. 

Section  23.     In  the  case  of  a  continuing  breach  of  contract,  and  in  the  case  of  a 

.     .        -,     .        continuing  wrong  independent   of  contract,   a    fresh  period 

and  wroM*f      '  ^^^  ^'     ^^    limitation    begins    to   run   at  every  moment  of  the  time 

during  which  the  breach  or  the  wrong,  as  the  case  may    be, 

continues. 

I.  L.  R.,  4  AIL,  493  ;  I.  L.  R.,  2  Bom.,  273  ;  I.  L.,  R.,  6  All.,  457  ; 
I.  L.  R.,  6  Cal.,  394  ;  I.  L.  R.,  6  Bom.,  20  ;  24  W,  R.,  97  ; 

Section  24.   In  the  case  of  a  suit  for  compensation  for  an  act  which  does  not  give 
Suit  for  eompetuation    i^»se  to  a  cause  of  action  unless   some   specific   injury   actually 
fer  act  not    aetiotiable    results  therefrom,   the   period  of  limitation  shall  be  computed 
without  special  damage,     from  the  time  when  the  injury  results. 

Illustrations. 

{a). — A  owns  the  surface  of  a  field.  B  owns  the  subsoil.  B  digs  coal  thefeoat 
without  cauBing  any  immediate  apparent  injury  to  the  surface,  but  at  last  the  surface 
subsides.  The  period  of  limitation  in  the  case  of  a  suit  by  A  against  B  runs  from  tue 
time  of  the  subRijence. 

(d).—- A  speaks  and  publishes  of  B  slanderous  words  not  actionable  in  themselvea 
without  upecial  damage  caused  thereby.  C  in  consequence  refuses  to  employ  B  a«  his 
clerk.  The  period  of  limitation  in  the  case  of  a  suit  by  B  against  A  for  compensation 
for  the  slander  does  not  commence  till  the  refusal. 

22  W.  R.,  278 ;  I.  L.  R..  3  Cal.  776.. 

Section    25.      All    instruments    shall,    for    the    purposes    of    this    Act,    be 
Computation    of  tims    ^©cnied    to    be   made    with    reference    to    the    Gregoriui 
mentioned  in  instruments,    calendar. 

Illustrations. 

(a).— A.  Hindu  makes  a  promissory  note  bearing  a  native  date  only,  and  payable 
four  months  after  date.  The  period  of  limitation  applicable  to  a  suit  on  the  note  runs 
from  the  expiry  of  four  months  af);er  date  computed  according  to  the  Gregorian 
calendar.  * 

(h). — A  Hindu  makes  a  bond,  bearing  a  ^native  date  only,  for  the  repayment  of 
money  within  oofe  year.  The  pariod  of  limitation  applicable  to  a  suit  on  the  bond  runs 
from  the  expiry  of  one  year  afterdate  computed  according  to  tha  Gregorian  calendar. 

I.  L.  R.,  6  Cal.,  239 ;  I.  L.  11.,  6  Bom.,  83 ;  I.  L.  E..  10  Cal.,  913. 


/ 
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CHAPTER    XVIL 

Supplemental. 

JPenaUies. 
/S<i^    GLXXZVI.     (1)  If  any  person,  otherwise  than  in  accordance 
Penalties  £or  illegal     ^^  this  Act  or  some  Other  enactment  for  the 
interference  with  pio-    time  being  in  force,— r 

^^"^  (a)  distrains  or  attempts  to  distrain  the 

produce  of  a  tenant's  holding,  or 
(6)  resists  a  distraint  duly  made  under  this   Act,   or  forcibly 
or  clandestinely  removes  any  property  duly  distrained 
under  this  Act,  or 
(c)  except  with  the  authority  or  oonsent  of  the  tenant,   pre- 
vents or  attempts  to  prevent  the  reaping,   gathering, 
storing,  removing  or  otherwise  dealing  with  any  produce 
of  a  holding, 
he  shall  be  deemed  to  have  committed  crSninal  trespass  within 
the'  meaning  of  the  Indian  Penal  Code. 

(2)  Any  person  who  abets  within  the  meaning  of  the  Indian 
Penal  Code  the  doing  of  any  act  mentioned  im  sub-section 
(1),  shall  be  deemed  to  have  abetted  the  commission  of  criminal 
trespass  within  the  meaning  of  that  Code. 

Subsection  (1)  : — The  punishment  ander  section  447  of  the  Penal  Code  for 
these  offences  is  imprisonment  of  either  description  for  a  term  which  may  extend  to 
three  months,  or  fine. which  may  extend  to  five  hundred  rupees,  or  both. 

Subsection  (2)  : — See  sections  109  and  116  of  the  Indian  Penal  Code. 

Agents  and  representatives  of  landlords. 

^fy      CLXXXVn.     (1)  Any  appearance,   application  or  act,   in, 

before  or  to  any  Court  or  authority,   required, 

JJZihS.'"^'"  or  authorised  bv  this  A«^  to  be  made  or 
done  by  ^  landlord,  may,  unless  the  Court  or 

authority   otherwise  directs,   be   made  or  done  als5  by  an  agent 

empowered  in  this   behalf  by  a  writteif  authority  under  the  nand 

of  the  landlord. 

(2)  Every  notice  required  by  this  Act  to  be  served  on,  or 
given  to,  a  landlord  shall,  if  served  on,  or  given  to,  an  ageat 
empowered  as  aforesaid  to  accept  service  of  or  jreceivf  the  same 
on  behalf  of  the  landlord,  be  as  effectual  fot  Uhe  purposes  of 
this  Act  as  if  it  had  been  served  on,  or  given  to^  the  landlord  in 
person. 
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(3)  Every  document  required  by  this  Act  to  be  signed  or 
certified  by  a  landlord,  except  an  instrument  appointing  or  autho- 
rizing an  agent,  may  be  signed  or  certified  by  an  agent  of  the 
landlord  authorized  in  writing  in  that  behalf. 

Subsection  (1)  : — This  certainly  modifies  sections  10  and  20  of  "  The  Legal 
Practitioner's  Act,"  XVIII  of  1879,  which  prohibits  persons  from  pracUmng  unless 
they  have  obtained  a  certificate  under  the  Act.  A  dififerenoe  however  exists  eyen 
under  the  Legal  Practitioner's  Act  between  acting  for  one  landlord  in  the  *eade  oonr 
cemed  with  his  estate,  and  acting  for  all  employers.  Under  this  sub-section  howeyer 
one  Agent  may  be  employed  by  seyeral  landlords.  The  g-omashtas  cannot  however 
sue  in  their  own  name.  ^.  tS 

/gg      CLXXXVlil.   Where  two  or  more  persons  are  joint-landlords,  ^ 

joint-iandiorda  to  act     anything  which   the  landlord  is  .under  this  Act  >^ 

collectively  or  by  com-    required   or   authorized  to   do   must  he    done  vj 

men  agent.  either    hy    hoth    or  all  those  persons  acting  r 

together,   or  hy  an  agent  authorized  to  act  on  hehalf  of  hoth  or  all  < 

of  them.  ^ 

Vide  sections  93  to  100.     As  to  the  right  of  one  co-sharer  to  make  a  sunrey  and    . 
measurement,  see  sections  90,  92  and  notes  ;  aldo  10   B.  L.   H.,   S97  ;    19  W.   K.,  W 
280  ;  20  W.  «.,  885  ;  9  C.  L.  H.,  444;  I.  L.  R.,  7  Cal.,  684  ;>>to  OTduace  le^^  mt^S 
sections  27—37,  and  notes  ;  also  2  C.  L.  R.,  870  ;  I.  L.  R.,  4  Cal.,  96  ;  5  C,  L.  R., 
546  ;  9  C.  L.  R ,  87  ;  I.  L.  R.,  7  Cal.,  683  ;  10  C.  L.  R.,  881  ;   I.   L.   R.,  4   Cal, 
96,   592  ;   I.    Lf  H.,  5  Cal.,  278,  574  ;  I.  L.  R.,  7  Cal.,  683,  751  ;  I.  L.  R.,  8  Cd., 
353  ;  I.  L.  R.,  9  Cal.,  864  ;— to  eject,  see  sections  44,   66   tnd  89   and  notes  ;  aLso 
9   C.  L.   R.,   76  ;  12  C.  L.  R.,  223  ;  I.  L.  U.,  4  Cal.,  961  ;— to  sue  for  his  share  of 
rent  separately,  see  section  65  and  notes,  and  also  notes  that  preceded  that  section 
under  the   heading   arrears  of  rent  ;  also  5.W.  H.,  (Act  X),  65  ;  16  W.  R.,  248  ;  * 
19  W.  R.,  168  ;  20  W.  R.,  76  ;  22  W.  R.,  229,  894  ;  23  W.    R.,   11  ;  25    W.   R., 
25  ;   3   B.   L.   R.,  A.  C,  230 ;  12  B.  L.  R.,  289,  290,  note,  291  note  ;  3  C.  L.  R , 
223  ;  8  C.  L.  R.,  445  ;  I.  L.  R.,  4  Cal ,  90,  350,  556  ;  I.  L.  R.,  5  Cal.,    915,   941 ; 
I.  L.  R.,  7  Cal.,  150  ;  I.  L.  H.,  8  Cal.,  277.  //,  Ai.\V  >^   ^7 

Rules  under  Act 

;V^      GLXXZIX.     The  Local  Government  may,  from  time  to  time 
Power  to  make  rules     by   notification   in  the   official    Gaasette,  make 
'^:^''!t  oC^^    rules  consistent  with  this  Act- 
service  of  notices.  ^  (IJ     to     regUlate     the    procedure    to    be 

followed  by  Revenue-officeny  in  the  discharge  of  any  duty  imposed 
upon  them  by  or  under  this  Act,  and  may  by  such  rules  confer 
upon  any  such  officer — 

(a)  any  power  exercised  by  a   Civil  Court  in  the  trial  of 

suits  ; 
(6)  po^er  to^rtter  upon  any  land,   and  to  survey,   demarcate 
and  ijrake  a  map  of  the  same,  and  any  power  exerciseable 
by  any  officer  under  the  Bengal  Survey  Act,  1875  ;  and 
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{e)  power  to  cut  and  thresh  the  crops  on  any  land  and 
weigh  the  produce,  with  a  view  to  estimating  the 
capabilities  of  the  soil ;  and 

(2)  to  prescribe  the  modeofservice  of  notices  under  this  Act 
where  no  mode  is  prescribed  bylihis  or  any  ulher  AcU  ^ 

Viae  tue  Irotes  preeonoed  py  OoVeiumenfi  in  thn  Appflndin, 

/^^       0X0.     (1)     Every   authority  having  power  to  make  rules 

Proo^dareformntog,'^^^^^  any    section  of  this    Act  shall,   before 

imbiicationRQdcoS^-  ^jiakJug  the  rulcs,  pubUsh  a  draft  of  the  proposed 

mtioQ  of  rales,        \  >^rules  for  the  information  of  persons  likely  to 

be  affected  therdby. 

(2)  The'  publication  shall  be  made,  in  the  case  of  rules  made 
by  the  Local  Government  or  High  Court,  in  such  manner  as  may 
in  its  opinion  be  sufficient  for  giving  information  to  persons  in- 
terested, and,  in  the  case  of  rules  made  by  any  other  authority,  in 
the  prescribed  manner : 

Provided  that  every  such  draft  shall*  be  published  in  the 
official  Gazette. 

(3)  There  shall  be  published  with  the  draft  a  notice  spe(afy* 
ing  a  date,  not  earlier  than  the  expiration  of  one  month  after  the 
date  of  publication,  at  or  after  which  the  draft  will  be  taken  into 
consideration. 

(4)  The  authority  shall  receive  and  consider  any  objection 
or  suggestion  which  may  be  made  by  any  person  with  respect  to 
the  dn^  before  the  date  so  specified. 

(5)  The  publication  in  the  official  Gazette  of  a  rule 
purporting  to  be  made  under  this  Act  shall  be  conclusive  evidence 
that  it  has  been  duly  made. 

(6)  All  rules  made  under  this  Act  mav,  fix>m  time  to  time,, 
subject  to  the  sanction  (if  any)  required  tor  making  them,  be 
amended,  added  to  or  cancelled  by  the  authority  having  power  to 
make  the  same.  '  ,  ^ 

Provisions  as  to  temporarily-settled  districts. 
/^         OXCL     Where  the  area  comprised  in  a  tenure  is  situate 
Bavingaatoiandheid    1^  a^L  estate  which  has  ucvcr  been  permanently 
itt  a  district  not  penna-     settled,  nothing  in  this   Act  shall  prevent  the 
nentiy  settled.  enhancement   of  the  rent\iipon  the  expiration 

of  a  temporary   settlement   of  the  revenue,  unles^^the  right  to  hold 
beyond  the  term  of  the  settlement  at  a  particular  rate  of  rent  has 
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been  expressly  recognized  in  settlement-proceedings  by  a  Revenue- 
authority  empower^  by  the  Government  to  make  definitively  or 
confirm  settlements* 

This  is  a  reprodaction  of  the  old  law.    See  Supplement  to  Otuette  of  India^ 
9th  May  1885,  p.  789—791. 

On  the  Hon'ble  Baboo  Peary  Mohan   Mookerji's   pointing  oat  that  the  effect 
of  this  section  will  be  to  exempt  a  large  majority  of    Goyemment  estates   from  the 
operation  of  the  role  of  twenty  years'  presamption,  the    Hon'ble   Sir  Steaart    Bayley 
said :  '^  I  think  we  have  a  right  to  complain  of  the  repetition  of  the  statement  thatUie 
Government  has  made  a  separate  law  for  Goyemment  estates  from  other  estates. 
There  is  no  sach  distinction  in  reality  ;  all  temporarily-settled  estates  will  be  exa^j 
in  the  same  position  ;  there  is  no  distinction  between  the  Goyemment  and  any  other 
proprietor,  and  the  assertion  that  the  Government  has  made  a  separate   provision  for 
their  own  estates  is  simply  misleading.     The  rales  to  which  the   Hon'ble  gentleman 
objects  will  apply  to  all  lands   by  whomsoever  held   in  districts   which   are  not 
permanently  settled.     The  history  of  the  matter  is  that  it  is  a  part  of  the  ezisting 
law,  which  provides  that  the  temporary  settlement-holder  coold  not  contract  beyond 
the  term  of  his  own  settlement ;  a  settlement-holder  therefore  cannot  protect  his  raiyat 
against  sabseqaent  enhancement  in  case  of  the  sabsequent  enhancement  of  the  revenoe. 
That  is  the  law,  and  it  is  practically  repeated  in  this  section.     Then  we  come  to  the 
qMstion  of  the  presamptiomfrom  twenty  years,  holding  at  an  onchanged  rent.     The 
pMsnmption  cannot  possibly  arise  where  the  revenue,  and   presumably  the  rent^  is 
being  constantly  changed.     I  do  not  think  the  question  could  be  better  stated   than 
as  it  has  been  formulated  by  the  Rent  Commissioners'  Bill.     The  exception  to  section 
6  of  that  Bill  savs  :  '  In  the  case  of  a  tenure  or  under-tenure  situate  in  an  estate  not 
permanently  settled,  such  presumption  shall  not  operate  to  prevent  the  enhancement  of 
the  rent  of  such  tenure  or  under-tenure  upon  the  expiry  of  a  temporary  settlement  of 
the  revenue,  unless  the  right  to  hold  such  tenure  or  under-tenure  for  ever  at  a  fixed 
rate  of  rent  has  been  expressly   recognized  in  settlement-proceedings  by  a   Revenue- 
authority  empowered  by  Government  to  make  definitively  or  confirm   settlements.' 
That  is  to  say,  where  a  person  has  held  from  the  time  of  the  Permanent  Settlement 
there  he  has  a  right  to  go  on  holding  at  the  same  rent,  but   where  you  have  the  rent, 
constantly  changed,  the  presumption  does  not  naturally  arise  that  he  has   hdd  from 
the  Permanent  Settlement.     It  is  no  idea  of  our  own." 

/^^    CXCn.     When  a  landlord  grants  a  lease,   or  makes   any 

Power  to  alter  rent  in     Other   contract,  purporting  to  entitle  the  tenant 

case  o£  new  asseaament    of  land  not  included   in  an  area  permanently 

of  revenue.  Settled  to   hold   that   land   free  of  rent  or  at  a 

particular  rent,^and  while  the  lease  or  contract  is  in  force — 

(a)    land-revenue  is  for  the  first  time  made  payable  in  respect 
pf  the  land,  or 

(6)     land-revenue  having   been  previously  payable  in  respect 
of  it,  a  fresh  settlement  of  land-revenue  is  made, 

a  ReveHue-officcr  may,  notwithstanding  anything  in  the 
contract  between  aMe  parties,  by  order,  on  the  application  of  the 
landlord  or  of  t!ie  tenant,  fix  a  fair  and  equitable  rent  for  the  land 
in  accordance  ^:ith  the  provisions  of  this  Act. 
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Rights  of  pasturage^  &c. 

/  f^      GXCni.     The  provisions   of  this  Act  applicable  to  suits  for 

the  recovery  of  arrears  of  rent  shall,  as  far  as  may 

for^iri^hS&f'^^''  ^^  ^PPly  to  suits  for  the  recovery  of  anything 
payable   or  deliverable  in  respect  of  any  rights 

of  pasturage,  forest-rights,  rights  over  fisheries  and  the  like. 

This  section  reprodaoes  and  extends  clause  4  of  section  28  of  Act  X  of  1859— 
Vide  notes,  pp.  26-29. 

Pasturage, — A  right  of  occupancy  may  grow  in  land  used  for  grazing  horses— 
FHzFatrick  v.  Wallace,  11  W.  R.,  231. 

Fisheries, — The  right  a  julkur  by  no  means  involve  a  right  to  the  soil — 
Radka  Mohan  Mundal  v.  Nil  Madhub  Mundal,  24  W.  R.,  200  ;  David  v.  Grish 
Chunder  GuhOy  1\  L.  R.,  9  Gal.,  188.  But  there  is  no  broad  proposition  of  law, 
as  that  the  settlement  of  a  julkur  implies  no  right  in  the  soil — RakJuil  Churun 
Mundal  v.  Watson  ^  Co.,  I.  L.  R.,  10  Cal.,  60.  No  right  of  occupancy  can  be 
acquired  in  a  julkur  or  fishery — Umakanto  Sirkar  v.  Gopal  Singh,  2  W.  R.  (Act 
X),  19  ;  Juggohundhoo  Shahi  v.  Promotho  Nath  Roy,  I.  L.  R.,  4  Old.,  767.  The 
right  of  occupancy  does  not  accrue  in  a  tank  used  only  for  the  preservation  and  rearing 
of  fish — Gopal  Chunder  Chowdhry  v.  Shiha  Jelya,  19^  W.  R.,  200.  A  right  of 
occupancy  is  not  acquired  in  a  tank  when  the  tank  is  the  principal  subject  of  the 
lease  ;  but  where  land  is  let  for  cultivation,  and  there  is  a  tank  upon  it,  the  tank 
would  go  with  the  land,  and  if  there  was  a  right  of  occupancy  in  the  land, 
there  would  be  a  right  of  occupancy  in  the  tank  as  appurtenant  to  the  land — 
Nidhy  Krishna  Bose  v.  Ram  Doss  Sen,  20  W.  R.,  841 ;  Sham  Narain  Chowdhrjf 
v.  The  Court  of  Wards  on  behalf  of  the  Rajah  of  Durhhungah,  28  W.  R.,  482. 
Proof  of  acts  of  misappropriation  of  fish  in  the  hhils,  unless  done  by  a  person  or 
defined  number  of  persons,  even  if  such  acts  had  the  power  of  depriving  the'  owner 
of  a  property  wholly  of  its  profits,  would  not  amount  to  dispossession  of  the 
owner ;  nor  would  it  confer  a  prescriptive  right  of  fishery  on  the  defendants — 
Luchmpui  Singh  v.  Sadatulldh  Nusyo  and  others,  12  C.  L.  R.,  882.  But  where 
the  defendants  were  ascertained  persons  who  under  a  claim  of  right  adverse  to  the 
plaintiffs  continuously  exercised  the  right  of  taking  fish  from  a  hhil  for  more  than 
12  years,  it  was  held  that  the  plaintiffs*  claim  was  barred  by  limitation.  It  was 
further  held  that  a  julkur  was  not  an  easement  within  the  meaning  of  section  27, 
Act  IX  of  1871— Par^tt%  Nath  Roy  Chowdhry  v.  Madhoo  Paroe,  1  C.  L.  R^ 
592.  A  party  owning  the  right  of  fishery  in  a  river  from  the  time  of  the  Permanent 
Settlement  is  at  liberty  to  exercise  that  right  in  the  open  channels,  and  also  in  all 
closing  or  closed  channels  abandoned  by  the  tiver  up  to  theHime  when  the  channels 
became  finally  closed  at  both  ends,  i,e,,  so  long  as  fish  can  pass  to  and  fro 
— Krisnendra  Roy  Chowdhry  v.  Maharani  Sumonyfyee,  21  W.  li^  27,  In  the  case 
of  Kali  Soonder  Roy  v.  Dwarka  Nath  Mazumdar,J.S  W.  R  ,  460,  iJLTO?  AsL4  ..thftt 
if  the  inlets  to  such  channels  were  dried  up^  and  the  defendants  acquired  a  right  tq^ 
iKeTaii3rby  the  law  of  accretion,  that  right  would  be  subject  to  the  exercise  by  t%  > 
plaintiffs  of  their  prior  right  of  fisheij*^  The  ri^ht  of  fishing  in  a  navigable  river  does 
fi6rBel6ng  to  the  public,  nor  is  the  Government  prohibited  by  law  from  granting 
to  individuals  the  exclusive  right  of  fishing  in  such  a  river — Chunder  Jalia  v.  Bam 
Chunder  Mooherji,  16  W.  R.,  212.  The  exclusive  right  o^  fifhery  iit  tidal  naviga- 
ble rivers  may  be  granted  by  the  Grown  to  private  indiv^uals,  such  a  right  must 
ordinarily  be  proved  either  by  proof  of  a  direct  grant  from  the  Glbwn  or  by  prescrip- 
tion. In  the  absence  of  title  by  grant  or  prescription  in  persons  alleging  themselves 
to  be  the  holders  of  a  julkur  under  an  ijara,  the  mere  payment  of  )ent  by  fishermen 
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• 
to  former  ijaradars  does  not  estop  such  fisbermeii  from  disputing  the  rights  of  the 
alleged  holders ;    but  such   payment   for  the  use  of    the  jolkar  right  is    strong 
eridence  of  the  rights  of  the  alleged  holders  of  the  ijara  and  of  acqmescenoe  in  their 
title— Airi  Dag  Mala  r.  Mahomed  Jaki,  I.  L.  R.,  11  Cal.,  434,  F.  B. 

No  road  eeu  upon  Julkur. — Road  cess  and  public  works  cess  cannot  be  charged 
on  any  julkur— i>ari^  y.  Qrish  Chunder  QuhOf  I.  L.  R.,  9  Cal.,  183. 

Saving  for  conditions  binding  on  landlords.  r 

/  /  <'     CJLOTV.     Where  a    proprietor  or  permanent  tenure-holder 
Tenant  not  enabled    holds    lus    estate    or    tenure    subject    to    the 
tLVbiK**^7iS?d^     observance  of  any  specified  rule   or   condition, 
lord.  nothing    in  this   Act  shall  entitle  any  person 

occupying  land  within  Sie   estate   or  tenure  to  do  any  act  which 
invohres  a  violation  of  that  rule  or  condition. 

Savings  for  special  enactments. 
A^       OXOV.    Nothing  in  this  Act   shall  affect — (a)  the  powera  aiT 


Saving    for     special      ftPdj 
enactments.  WOlV 


jpiuties   of  Settlement-officers  as  deAned  by 
law  not  expressly  repealed  by  this  Act,; 


(5)    any  enactment  regulating  the  procedure  for  the  realito* 
tion  of  rents  in   estates  belonging  to  the.Govemment, 
or  ,under  the   management  of  the  Court  of  Wards  orfflJ 
the  Revenue-authorities ; 

(c)  any  enactment  relating  to  the  avoidance  of  tenancies  and 

incumbrances  by  a  sale  for  arrears  of  the  Government 
revenue. 

(d)  any  enactment  relating  to  the  partition  of  revenue-paying 

estates  ; 

(e)  any  enactment  relating  to   patni  tenures,  in  so  fiur  as  it 
relates  to  those  tenures  ;  or 

(f)  any  other  special  or  local  law  not  repealed  either  ex- 

pressly or^by  necessary  implication  by  this  Act. 

Sub-section  («).— See  Regulations  VII  of.  1822,  IX  of  1825  and  IX  of  1882. 

Subjection  (ft).— See  Act  VH  (B.C.)  of  18^8,  and  Act  VIF  (B  C.)  ori880, 
"  The  Public  Demands  Becovery  Act." 

*  Subjection  (c^.— See  sections  87  and  52  of  Act  XI  of  1859  and  11  and  12 
of  Act  VII  (B.C.)  of  1868  :  Act  II  (B.C.)  of  1871.  Compare  Ko^lash  Bashini 
Doesee  t.  Gocool  Moni  Dossi,  I.  L  R.,  8  Cal.,  230. 

Sub-8eetionJ(d).—aee  Act  VIII  (B.C.)  of  1876,  **  The  Estates  Partition   Act." 

iSttft-«tfc«iW7«).— SfefilRegulation  VIII  of  1819. 

Subjection  v/)r^  A  special  law  is  defined  in  tlie  Indian  Penal  Code  to  be  a  law 
applicableSiOva  partilth^rsnbjeiHisftnd  a  local  law  to  be  a  law  ibplicable  only  to  a 
particukr  pa>^f  I^ritisHi^ia.  *J3eb  <!  TlioXhoti^Nagj)ore  Tenui^*  Ac^,"  II  (B.C.) 
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'  of  1869  ;  '*  The  Chota  Nagpore  Landlord  and  Tenant  Procedure  Act"  (B.O,)  of 
1879  ;  "  The  Hooghly  and  the  Burdwan  Drainage  Act"  V  (B.  C.)  of  1871,  section 
S3  ;  «  The  Bengal  Embankment  Act"  VI  (B.  0.)  of  1878,  sections  49,  451 ;  "  The 
Bengal  Survey  Act"  V  (B.  C.)  of  1875,  section  88  ;  "  The  Bengal  Irrigation  Act" 
III  (B.C.)  of  1876. 

-^c^                   y  Construction  of  Act. 

Acttobereadidbject  CXUVi.     This   Act   shall    be   read    subject 

^byLutTnanU^  ^    every   Act  passed   after  its  commencement 

nor  of  Bengal  in  CouncU,  by  the  Lieu tenant -Grovemor  of  Bengal  in  Council. 

Vide  notes,  pp.  10  and  11  ante, — Section  42  of  the  "  Indian  Councils'  Act,  1861," 
24  and  25  Vict.  Cap.  67,  section  42,  empowers  the  Lieutenant-Governor  of  Bengal 
to  repeal  and  amend  any  laws  or  regulations  made  prior  to  the  coming  in  operation  of 
the  Act  hy  any  authority  in  India,  It  therefore  does  not  seem  to  confer  upon  him 
the  power  of  repealing  and  amending  any  Act  made  by  the  Governor-General  in 
Council  after  the  coming  into  operation  of  the  Councils'  Act.  It  is  only  the  Governor- 
;X  General's  Council  which  can  repeal  or  amend  any  of  the  provisions  of  the  Tenancy  Act, 
and  it  cannot  delegate  its  legislative  powers.  This  section  seems,  therefore,  to  be 
ultra  vires  ;  otherwise  Bengal  Council  may  on  any  day  pass  an  Act  that  it  repeals 
or  suspends  the  provisions  of  the  Bengal  Tenancy  Act,  and  the  effect  would  be  the 
sam^  as  if  it  were  legislating '  like  the  India  Government.  The  Governor-General 
in  Council  may  however  withhold  his  assent  to  any  such  law  under  section  40, 
of  the  India  Council  Act,  1861.  As  to  the  distinction  between  conditional 
l^islation  and  the  delegation  of  legislative  power,  see  L.  R  ,  5  I.  A.,  178, 
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SOHEDULE    L 

(See  eeetum  2.) 

RkPRAL  of  EBTACTlflCHTfl. 

Begulationt  of  the  Bengal  Oode. 


N amber  and  year. 


Sabjectof  Regnlation. 


Extent  of  repeal. 


VIII  of  1793 


XII  of  1805 


V  of  1812 


XVIII  of  1812 


XI  of  1825 


A  Be^lation  for  re-enacting  with 
modifications  and  amendmenia  tlie 
rules  for  the  Decennial  Settlement 
of  the  Public  Bevenue  payable  from 
the  lands  of  the  zemindars,  indepen- 
dent talukdars  and  other  actual 
proprietors  of  land  in  Bengal,  Behar 
and  Oriasa,  passed  for  those  Pro- 
vinces respectively  on  the  18th  Sep- 
tember 1789,  the  25th  November 
1789,  and  the  10th  February  1790, 
and  subsequent  dates. 


k  Regulation  for  the  settlement  and 
collection  of  the  Public  Revenue 
in  the  zilla  of  Cuttack,  including 
the  pergunnahs  of  Pattaspur,  Kum- 
madichonr,  and  Bagrae,  at  present 
included  in  the  siUa  of  Midnapur. 


A  Begulation  for  amending  some  of 
the  rules  at  present  in  force  for  the 
coUectioh  of  the  Land-revenue. 


A  Regulation  for  explaining  section 
2,  Regulation  V,  1812,  and  rescind- 
ing sections  8  and  4,  Regulation 
XLIV,  1793,  and  sections  8  and  4, 
Regulation  L,  1795,  and  enoctbg 
other  rules  in  lieu  thereof. 


A  Regulation  for  declaring  the  rules 
to  be  observed  in  determining  claims 
to  lands  gained  by  alluvion  or  by 
dereliction  of  a  river  or  the  sea. 


Sections  51,  52,  53, 
54,  55, 64  and  65. 


Section  7. 


Sections  2,  8,4,26 
and  27. 


The  preamble  and 
sections  2  and  3. 


\ 


In  clause  1  of  sec- 
tion 4,  from  arnih 
including  the 
words  **  nor  if 
annexed  to  a  sub- 
ordinate tenure" 
to  the  end  of  the 
clause. 
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Aets  of  the  Bengal  Council. 


Namber  and  jear. 


Subject  of  Act. 


Extent  of  repeal. 


VI  of  1862 


IV  of  1867 


VIII  of  1869 


VIII  of  1879 


An  Act  to  amend  Act  X  of  1859 
(to  amend  the  law  relating  to  the 
recovery  of  rent  in  the  Presidency 
of  Fort  William  in  Bengal). 

An  Act  to  explain  and  amend  Act 
VI  of  1862,  passed  by  the  Lieute- 
nant-Governor of  Bengal  in  Coun- 
cil, and  to  give  validity  to  certain 
judgments. 

An  Act  to  amend  the  Procedure  in 
suits  between  Landlords  and  Tenants. 

An  Act  to  define  and  limit  the  powers 
of  Settlement-officers. 


•The  whole  Act. 


•The  whole  Act 


•The  whole  Act. 


•The  whole  Act 


Aet  of  the  QovemoT' General  in  Council. 


Kumber  and  year. 


Subject  of  Act. 


Extent  of  repeaL 


X  of  1859 


An  Act  to  amend  the  law  relating  to 
the  recovery  of  rent  in  the  Presi- 
dency of  Fort  Wiliia'tU  in  Bengal. 


•The  whole  Act 


-^*  These  Acts  are  atill  in  force  in  the  Division  of  Orissa.  t3ee  section  3  of  the  Tenancy  Act, 
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Bengal  Tenancy  Act, 
(Schedule  IL — Forms  of  Receipt  and  Account^ 

SCHEDULE    II. 

FoBMS  OP  Keceipt  and  Account. 
{See  sections  56  and  57). 
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Bengal  Tenancy  Act. 
(Schedule  11. — Form*  of  Eeceipt  and  Account.) 


I 

OB 

1 


I 


1 

|o  fanooo*  no  <««uv 

JO  fonooot  no  ^neoano 

^ 

•^ 

jo  9iniooo«  no  nuay 

JO  )anoo*«  no  inuioo 

JO  fonooov  no  avauy 

* 

|o  9anooo«  no  ttwao 

s 

9eii|  •        m»X 
JO  ^nnooo*  no  aveuiY 

s 

|0  innooov  no  ^uMjno 

lill       • 

1 

• 

I 


£ 


s 

■I 


CO 


•»n©S«  potpoinn*  vm 
to  paofpa«i  9q)  JO  9iu)in^}8 

1 

991^  •       avoX 
JO  innooov  no  a«9xiv 

• 

JO  innooo*  no  9n9aano 

9iii{    'aweX 
JO  ^nnooot  no  a«9aa? 

jo^nnooo*  no  ^neaano 

GQ 

doco  *       a«9X 
JO  9nnooo«  no  aveaay 

^ 

doao 
|0  innooov  no  9n9aan3 

c 

1 

1 

)8iq  •         a«9X 
JO  tnnooon  no  nmy 

JO  «nnoo9«  no  in94ann 

il4 

Digitized  by  V^OOQIC 


THE  RENT  LAW  OF  BENGAL. 


415 


Bengal  Tenancy  Act. 
(Schedule  lI.^Forms  of  Receipt  and  Account,) 
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N.B. — ParUculars  of  ^  holding,  at  the  heading  of  the  reoeipt  as  well  as  in 
sub-heading  4,  do  not  mean  any  particulars  as  to  the  incidents  of  the  tenure  such  as 
mokurari  or  ticca^  but  means  the  particulars  that  are  given  below,  e^.y  sub-heads  1  to  5 
in  one  case,  and  nukdi,  bhaoli,  julkur,  bunkur,  phulkur,  and  Government  cesses  in  the 
other  case.  The  details  of  payment,  e.g^  the  date  of  payment,  and  the  name  of  person 
through  whom  paid,  foe  current  year  or  past  years,  &c.,  are  to  be  given  on  the  back.  Under 
clause  (ejot  s.  195  of  the  Bengal  Tenancy  Act  nothing  in  that  Act  shall  affect  any  enact- 
ment relating  to  patni  tenures.  It  is  not,  therefore,  incumbent  upon  a  zemindar  to  give 
receipts  to  a  patnidar  according  to  this  form,  though  if  he  chooses  he  may  adopt  it. 
Under  section  53,  if  the  tenant  has  made  an  agreement,  rents  will  be  due  from 
him  according  to  the  instalments  therein  mentioned.  Ii  there  be  no  agreement, 
but  establish^  usage  which  regulates  the  instalments  according  to  which  rents  are  paid 
in  the  estate,  they  wul  be  payable  according  to  such  usage.  If  there  be  neither  agreement 
nor  established  usage,  then  the  rents  will  be  payable  in  four  qaarterly  instalments  of  the 
agricultural  year,  i.e.,  in  Bengal,  one-fourth  on  the  last  day  oi  Asar,  one-fourth  on 
the  last  day  of  Assin,  one-fourth  on  the  last  day  of  Fotti,  and  one-fourth  on  the  last  day 
of  Choitra,  In  Behar  the  agricultural  year  commence  in  Aiar^  and  ths  last  days  of  every 
quarter  commencing  from  the  first  of  il«ar  will  be  the  days  on  which  rents  are  due. 
In  all  cases  interest  under  section  67  will  have  to  be  calculated  only  from  expiration 
of  every  quarter,  any  stipulation  to  ^e  contrary  notwithstanding.  For  example,  suppos- 
ing the  yearly  rent  of  A,  a  tenant,  is  Rs.  100,  and  he  does  not  pay  during  the  year, 
his  accounts  in  the  landlord's  office  will  stand  thus:— 

In  Bengal  due  on  30th  Asar      .^  ...  '    ...  •••    Bs.    25    0 

Interest  from  1st  to  30th  Sravan  at  12  per  cent  •••  •••      »       0    4 

Ditto    from  1st  to  30tlf  Bhadro  ...  •••  •••      „        0    4 

and  80  on  ;  apply  the  rule  to  Behar. 

The  particulars  to  be  inserted  in  the  receipt  to  be  granted  to  a  tenant  are  : — 

(1)  Serial  number  of  the  receipt. 

(2)  "Estate"  means  the  particular  lot  or  mehal  in  which  the  holding  is  situate, 
not  the  pargana  or<the  kismut  of  which  it  may  form  a  part ;  thus,  if  pargana  Sultanabad 
be  a  large  estate,  and  B  takes  a  patni  of  two  villages  in  it  calling  them  Lot  X,  Lot  X  will 
have  to  be  mentioned  in  the  receipt.    (Sub-section  1  of  s.  3.) 

•*  Village'*  —Sub-section  (10)  of  section  3. 
^^TenanVtname,'^  i.e.,  the  registered  tenant. 

Particulars  of  holding,^'  t.  6.,  nukdi  or  bhaoli,  julkur,  hunkur,  phulkur,  and  Govern- 
ment cesses,  where  any  one  ^  of  these  items  would  be  wanting,  it  should  be  written  nil. 
The  common  element  of  all  the  items  is  the  total  in  rupees.  Where  the  exact  area  comprised 
in  the  tenant's  holding  is  not  known,  it  is  advisable  not  to  state  it,  and  the  landlord  under 
sub-section  (3),  section  56,  is  required  to  insert  only  such  particulars  as  he  "can  specify  at 
the  time  of  payment."  Under  the  former  system  the  gomashta  or  naib  used  to  sign  receipts, 
but  according  to  the  provision  of  section  56,  sub-section  (1)  the  receipt  is  to  be  **signed  by 
the  landlord   ;  under  sub-section  (3),  section  187,  however,  "an  authonzed  agent"  may  sign. 

So  under  section  81  this  Act  does  not  apply  to  ghatuoali  and  service  tenures;  therefore 
these  receipt  forms  need  not  be  adopted  witn  respect  to  them  as  a  matter  of  necessity. 
As  to  homesteads,  if  their  incidents  are  governed  by  local  custom,  the  customary  forms 
of  receipts  will  obtain  (s.  lSr2}. 


>-  «f,>:*' 
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SOHEDULB  nL 

LmiTATKnr. 

(See  eeethn  184.) 

Pabt  L-^Suiie. 


Bescriptioii  of  Suit. 


Period  of  Limitation, 


Hme  from  whiok  period 
baling  to  mn. 


To  eject  any  tennre-hold- 
er  or  raiyat  on  account 
of  any  breach  of  a 
conditioii  in  respect 
of  which  there  is  a 
contract  expressly 
proTiding  that  eject- 
ment shidl  be  the  pen* 
alty  of  such  brMch. 
(See  notes  following.) 


2.    For  the  recovery  of  an 
arrear  of  rent— 


(a)  when  the  arrear  fell 
due  before  a  deposit 
was  made  under  sec- 
tion 61  on  account 
of  the  rent  of  the 
same  holding. 


(()  in  other  cases.    (See 
notes  following.) 


One  year  ...    The  date  of  the  breach. 


Six  months 


The  date  of  the  senrice 
notice  of  the  deposit. 


of 


Three  years 


To  recoyer  possession  of 
land  claimed  by  the 
plaintiff  as  an  occu- 
pancy-raiyat.  (See 
notes  following.)  ^  ^ 


^•^ 


Two  years 


(>;  ^iPt  M^^^ni.  i^ 


The  last  day  of  the  Ben. 

^  gali  year  in  Which  the 
arrear  fell  due,  where 
that  year  prevails,  and 
the  last  day  of  the  month 
of  Jeyt  of  the  Amli  or 
Fasli  year  in  which  the 
arrear  fell  due,  where 
either  of  those  years  pre- 
vails. 


The  date  of  dispossession. 
^^^Midk.'dd^ic  ./P  X«^  ^ 
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.    "K^.v.V^V 


Description  of  AppeaL 


4.  From  any  decree  or  or- 
der unider  this  Act,  to 
the  Court  of  a  Dis- 
trict Judge  or  Special 
Judge. 


From  any  order  of  a  Col- 
lector  under  this  Act, 
to  the  Commissioner. 


PertoiofliBitattMi. 


Thirty  days 


Thirty  days       •«. 


Time  from  wbicfi  period 
gVis  tontn. 


The  date  of  the  decree    or 
order  appealed  against. 


The  date  of  the  order  ap- 
pealed vgainst. 


Pabt  III.'^  Applieation$i 


Description  of  Application. 


6.  For  the  execution  of  a 
decree  or  order  made 
under  this  Act,  or  any 
Act  repealed  by  this 
Act|  and  not  being  a 
decree  for  a  sum  of 
money  exceeding  Bs. 
500,  exdusife  of  any 
interest  which  may 
bare  accrued  after  de- 
cree upon  the  sum  de- 
creed, but  inclusire  of 
the  costs  of  executing 
such  decrcNQ  i  excej^ 
where  the  judgmtont- 
.debtof  has  by  fraud  or 
force  prevented  the 
'  execution  of  tbe  dch 
creOf  in  which  case  the 
period  ot  limitation 
shall  be  gofemed  by 
the  pronsions  of  the 
Indian  Limitation  Act, 
1877.  (See  note» 
foUowirg.) 


Period  of  Limitation. 


Three  years 


^^/ 


3    ^(fr  ^Vi/i/^< 


Time  from  which  period 
basins  to  Ton. 


(1)  The  date  of  the  decree 
or  order;  of     ^••^ 

(!i)  wliere  there  biis  been 
an  appeal,  the  date 
,  of  the  final  decree 
or  order  of  the 
Appellate  Court ; 
or 

(8)  where  there  has  been 
,  A  rerieii^  of  judg- 
ment, tb^  dat^  of 
the  decision  passed 


/l,%i.\  Ca^'SSI     on  the  review. 


^'^o^i 


i'lUt^^^   1/1 


^0     ^•^^"'y. 


•H>^/f  tdjn-  ;^#:  -^ 


pi^^ 


j^X 


Vide  botea  tmder  aectioiia  lii  and  186  ante. 
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ArU  l.-^k  Mit  hy  s  ktfdlord  aganut  a  tenaiit  for  rmnoTal  oif  trees  whkh  the 
latter  has  planted  on  his  holdipar  is  not  governed  by  the  limitation  of  pne  year,  but 
by  Art  180,  Schedule  It,  AotfXV  of  iWH^Chnsth  Da$$  ▼.  Oondor  Jftirmt,  12  0.  L.  B., 
418.  The  defendant  took  certain  land  from  the  j^aintiff  under  a  regtstercMl  lease, 
which  contained  a  <danse  inhibiting  the  defendant  from  digging  a  tank  on  tiie  land 
without  the  plaintifPs  permission.  The  defendant  having  nevertheless  oonstructed  a 
tank  without  snah  permission  the  plaintifE  brought  a  suit  to  compel  him  to  fiil  up  the 
tank,  and  in  case  he  should  fail  to  do  so,  for  eompensation.  It  was  held  that  the  period 
«f  limitation  applicable  to  such  a  suit  was  Art  120  of  Schedule  II  of  the  Limitation 
Act^Kedar  Naik  Nag  y.  EheUer  Fai  SrUk^utno^  1.  L.  R.,  6  Oal.,  84.  It  is  doubtful 
if  these  decisions  will  now  hold  good  in  the  &ce  &i  the  present  provision.  Compare 
£risi9  KuMal  Moftoomdar  v.  ShUt  Fr^sad  Sukul,  II  W.  R,  462  ;  8  B.  L.  Q.,  App.  47. 

Art  2,  el  (a).^Vide  sections  61—64  atUe.  The  old  provision  ^ss.  31  of  Act  VIII  of 
1869  B.O.,  and  6  of  4ct  Vi  of  1862  B.C.}  was :  ^  Whenever  a  deposit  oa  acoount  of  rent 
«hall  have  been  made  under  the  provisions  of  ibia  Act,  or  of  Act  VI  of  1862,  passed 
by  the  Lieutenant'doveraor  of  Besngal  in  Council^  no  snit  shall  be  brought  against  the 
persoi^  making  the  deposit,  or  his  representatives,  on  account  of  any  rent  which  accrued 
^tie  prior  to  the  date  of  deposit,  unless  such  suit  be  institoted  within  six  months  from 
the  date  of  the  service  of  notice  in  section  5  of  the  said  Act  VI  of  1862.  or  in  section 
47  of  this  Act,  mentioned,*^  The  conditions  of  deposit  are  very  much  altered  by  the 
new  Act. 

il&ii^4**— The  calcnlation  of  the  month  wiU  probaUy  be  acoordang  to  the  English 
Calendar— ^firodz  Frothed  Oan^uU  a^4  oih^M  v.  P/akaU  fitihauU  and  anoiher^  I.  L.  R.,  10 
Cal.,  913  ;  Mahwmd  Elqhu  9uJaky»  Brqjo  Kishore,  I.  L.  R ,  4  CaU  497  ;  Joymongul 
eiinffh  V.  Lai  Bam  Pal  Singh,  4  B.  L.  R.,  App.  53  ;  13  W.  R ,  183  ;  Kairo  d£undur  v.  Prm 
/^  ^  B.  L.  H.,  ApF.  41 ;  18  W.  B.,  ^3.;  Lwtmip^tt  Singh  Mahadntr  v.  Bajkooman  Dabee, 
W  W.  R.,  276. 

It  will  be  observed  that  under  this  Article  as  under  the  old  law  a  snit  for  arrears  of 
rent,  which /eti  due  b^^ore  the  deposit  must  be  brought  within  six  montl^^  from  the  date 
«f  the  denfiee  of  Che  notice,  ».«.,  to  say,  from  the  date  on  which  tiie  landlord 
reoeived  intimation  that  the  deposit  has  been  made,  it  ^ng^  be  presumed  until  ^own 
t^  \\m  ^vMitrftry  ^}\ikt  imtini^  waa  iam^fld  and  duly  aerved— .Py'oy  Gobind  Singh  v.  Karoo 
Singh,  18  W.  ft.,  681 ;  vide  section  114  («)  of  the  Evidence  Act.  Under  the  old  law  the 
notice  ought  to  have  been  in  the  form  set  out  in  Schedule  B  of  this  Act,  and  if  it 
omitted  any  of  the  words  need  in  such  schedule,  such  omission  would  be  fatal  to  the 
plea  of  limitation— ffcNieAaii  Molla  D6$$ea  v.  Rajmdra  Chundra  Boy  Chowdry,  18 
W.  It,  126.  The  deposit  which  is  contemplated  by  this  Article  is  a  deposit  after  the 
rents  have /a//«n  <iM« ;  a  tenant  who  deposited  rent  before  it  became  due,  would  not 
be  entitled  to  claim  the  benefit  of  the  special  limitation  prescribed  in  this  Act — Tafra- 
num&e  Epomoarse  w,  Jeebun  Mundnr,  6  W.  R.,  (Act  X),  99  ;  Shaikh  Ahmed  Soseein  v. 
Shaikh  Keramuty  8  W.  R.,  358.  Where  a  semindar  had  sold  a  paini  for  arrears  of  rent, 
due  in  1224^  Maghee,  the  patnidar  sued  for  the  reversal  of  the  sale,  and  deposited  the 
rent  for  1225.  The  sale  was  reversed  and  the  semindar  then  sued  for  the  rent  of 
1224,  and  was  met  with  ^e  objection  that  the  suit  should  have  been  bion^t  within  six 
months  from  the  date  of  the  deposit  of  the  rent  of  1225.  But  the  High  Court  held  that  this 
section  did  not  apply,  and  that  the  semindar  was  entitied  to  recover,  as  he  had 
brought  his  snit  within  three  years  allowed  by  laV — Sheik  Mahomed  ShukurooUah  v.  Mmet. 
Eaomya  Btbi,  7  W.  R.,  487.    A  suit  for  rent  du#  for  a  nflriod  *prior  to  a  deposit. 


j  yade  updgr  Act  VIII  of  1869  fB.cTl  ift  not  barrefl  by  section  Sfjftl^t  Act.  where^Jihft 

/  contention'  Of  thd  defendants  is  thai  tne  t^AfS  was  the  aepositor's  and  tnat  tbere^t 

<  wyg  due  from  him  and  not  from  tiym— g<mdm  ^tii^  and  another  v.  Chundee  Pershact* 

jlitngh  and  otMrs,  A   W.  K..  Hb.    Tenants  who  have  been  in  tiie  habit  of  depositing 

in  Court  the  rent  due  to  a  landlord  in  his  sole  name,  are  not  jiurtifiied,  without  receiving 

notice  or  order  to  tliat  effect,  in  making  the  deposit  in  the  joint  names  of  that  landlord 

and  another — John  Budd  Bainey  v.  Nubo  Qoomar  Moohetyi  and^tkere,  d4  W.  R.,  128. 

Bv  a  ..condition  in  the  lease  of  a  taluk,  additional  rent  became  payable  in  respect  of 

all  lands  which,  not  being  in  a  state  of  cultivation  at  the  time  of  the  lease,  should 

^        be  subsequently  brought  into  cultivation,  so  soon  as  the  lessee  had^  enjoyed  them  rent- 

^iSTT^r^p^r  ^$^pace  of  Tylars.    Rent  having  become  due  under  this  Ci«ndition  on  certain 

.'^    lands  which  had  not  been  in  a  state  of  cultivation  at  the  time  of  making   of  the  lease 
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tlie  lessee  deposited  in  Ckmrt,  so  the  entire  rent  payable  In  respect  ot  the  talok;  the 
same  amount  as  he  had  paid  in  pretioas  years.  In  a"  suit  brou^t  a  year  after  the 
lessor  had  notice  of  such  deposit  to  recover  the  entire  rent  payable  m  reqMct  of  the  lands 
pewly  brought  into  onltivation,  it  was  held  that  such  suit  having  been  instituted  mote 
than  six  months  after  service  of  notice  of  such  deposit  on  the  lessee  was  barred  under 
Act  Tin  of  1869  (B.C.)— JZooi  8unker  SenapuUy  v.  Bit  Chmder  MmUkya,  I.  L.  fiL, 
4  Gal.,  714.  In  a  suit  for  rent,  where  it  appeared 
Court  under  the  provisions  of  tne  Bengal  tteni  Act,  i 
by  section  31  of  that  Act  for  the  purpose  of  instituting 
the  CJourt  was  closed  for  an  authorized  holiday,  but  that 
the  first  day  the  Court  re-o^pened  ;  held  that  the  provisions 
Act  (XV  of  1877)  applied  to  such  cases,  and  tfaAt,  c 
haired— Khoshie  Lai  Mahton  v.  Oonesh  DuU^  alia$  Nankoo 

Art  2,  02.  (&.)— This  article  should  be  read  with  sections  53, 54,  and  65  anU,  Observe 
that  under  this  article  the  time  of  limitation  does  not  run  ftrom  each  intUdrMni  at  whidi 
the  arrear  is  due  but  from  the  last  day  of  the  year  in  which  the  arrear  fell  due. 

The  old  provision  (sections  32  of  Act  X  of  1859  and  29  of  1869^ B.C.)  was  :  ^  Suits 
for  the  recovery  of  arrears  of  rent  shall  be  instituted  within  three  years  from  the  last  day 
of  the  Bengalee  year,  or  from  the  last  day  of  the  month  of  Jeyt  of  the  Fuslee  or 
Willayuttee  year,  m  .which  the  arrear  claimed  shall  have  become  due,  provided  that 
if  the  suit  be  for  the  recovery  of  rent  at  a  higher  rate  than  was  payable  in  the 
previous  year,  such  rent  having  been  enhanced  under  section  13  of  Act  X  of  1859,  or 
under  section  14  of  this  Act ;  and  the  enhanoement  not  having  been  confirmed  by 
any  competent  Court,  the  suit  shall  be  instituted  within  three  months  from  the  end  m 
the  Bengdee  year,  or  of  die  month  of  Jeyt  of  the  fuslee  or  Willayuttee  year  on 
account  of  which  such  enhanced  rent  is  claimed."  The  new  Act  outs  out  the  jmviso 
of  the  old  Acts— (7o5tndr  Koomar  Ohowdhry  v.  Hwrogopal  Nag  and  cth$ri^  11  W.  iL,  537. 
Hence  the  rent  of  any  portion  of  one  year,  is  recoverable  any  time  up  to  the  last  day 
of  the  third  year  after  iiacloBeSykant  JB^mBoy  v.  Mm$L  Swrfocmma  Begum  attdolkert^ 
15  W.  B.,  523.  ffut  it  is  a  mistake  to  suppose  that  this  section  only  authorizes  to  recover 
three  years'  rent.  Thus  where  a  suit  is  commenced  within  three  years  froqa  the  ead 
of  the  Bengalee  year,  1268,  t  e.,  on  tl^  kst  day  of  the  month  of  Choitra  of  1271,  the 
plaintiff  can  recover  rent  for  four  years,  1268,  1269,  1270  and  1271— ZXwr^  JDam 
Chattenee  v.  A>6tn  Mohan  Ohoioly  6  W.  B.,  (Act  X),  63 ;  Land€$  v.  Benode  Lai  OAms^ 
Ib^  37 ;  Qo$ain  Bwrte  Narain  v.  Bahoo  Jan,  7  W.  B.,  301.  The  period  of  limitetiott 
within  which  a  suit  for  arrears  of  rent  may,  under  Bengal  Act  VIII  of  1869,  section  29ty 
be  instituted,  must,  in  the  absence  of  any  special  agreement,  be  calculated  firom  the 
last  day  of  the  year  following  the  expiration  of  the  year  for  which  snch  rent  is  claimed-^ 
Wooms^  Ohunder  Boh  v.  Soorjee  Kanto  Boy  Choudhry,  L  L.  B.,  5  Cal.,  713.  Tbit 
has  been  overruled  by  a  Full  Bench  m.KaihiKcmi  Bhuttacharfe  v«  BMni  Mmtd 
Bhuttacharji  and  otherg,  I.  L.  B.,  6  Cal.,  323,  which  held  that  the  last  day  on  which  a  maat 
for  the  recovery  of  arrears  of  rent  can  be  instituted  under  section  29,  Bengal  Aet  VUI  of 
1869j  is  the  last  day  of  the  third  year  from  the  close  of  the  year  in  which  the  rMit  be- 
BeaiiMMtbeMrtiin.  ^^^  payable.  For  fuller  judgments  in  these  two  casee,  sMs 
pp.  237-238.  An  arrear  of  rent  it  not  due  within  the  meet- 
ing of  this  section  until  &e  rent  itself  has  been  determined — KonuU  Loehtrn^  May  w. 
Moron  St  Co^  2  W.  B.,  (Act  X),  83.  "I  may  obnerve,"  says  Norman,  J.,  "that  il  k 
an  essential  part  6f  the  definitioni  of  rent  that  it  should  be  certain  until  a  rest  ham 
been  definitely  fixed  and  ascertained  either  by  the  agreement  of  the  parties,  or  Ifaoee 
to  whose  rights  and    liabilities  they    succeed^  or  by  some  decree  of  Court  or  wbi- 

r«Hiutors,  there  can,  of  course,  be  no  such  thing  as  an  arrear  of   rent — Jaymomy    Dmmm 
v.  nuro  Nath  Boy,  2  W.  B.,  Act  X,  51. 

JDeducUon  of  time  under  the  General  Law  of  Xtmtta^Mm.— 'Except  sections  7»  8  and 

"    9  df  the  Indian  Limitation  Act,  its  provisions  are  ap^dicable  to  this  Act.     Vide  mih4tbc^6ou 
(2)  of  section  Vdb  ante.  i>  *> 

Under  the  old  law  it  was  held  that  suits  for  arrears  of  rent  were  not  affected  bjr  tlie 
provisions  of  the  general  law,  of  limitation— J.  PouUon  v.  Modu  Sudan  Foul  Ckmiihrf^ 
2  W.  R.,  (Act  X),  FC  B.,  21 ;  ZTmoda  Feread  Moohtrjee  v.  Krieio  Kumar  Moitry,  19  W.  iL, 
5^P.C.;  Qobind  Voomar  Chowdhry  v.  W.  B.  Maneon,  23  W.  B.|  152 ;   WakonJtOb. 
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• 
▼.  Dkdnmdro  Chwufra  MukerfeSy  I.  L.  H.,  3  Cal.,  6 ;  Fwran  Chuntfef  Ghose  v. 
Jfirllsf  Lai  Ghose  Jahiroy  I.  L.  R.,  4  Gal.,  50 ;  Woomesh  Chundra  Bote  v.  Soorjee 
Xanta  Hoy  Chowdhry^  1.  L.  R.,  5  Cal.,  713  ;  so  it  was  held  tbut  no  deductioa  should  be 
allowed  for  pendcDcy  of  suit  in  a  Court  without  jurisdiction — Juggnmath  Roy  Chnwdry  v. 
HaghtmeUh  Panday^  8p.  W.  B.,  (Act  X),  120  ;  Mcdhoo  Stidan  Moqfoomdar  v.  JBrqfonath 
Koandooy  5  W.  R ,  Act  X,  44  ;  or  for  pendency  of  an  enhancement  suit — Nubo  Kant  Dey 
V.  i?aja  Boroda  Kant  Boy  Bahadur^  1  W.  R.,  100  ;  Brqjendra  Coomar  Boy  and  others  v. 
Makhal  Chundra  Boy  and  others,  I.  L.  R^  3  Cal.,  79 ;  Burro  Pro$had  Boy  v.  Gopftul  Das 
DhU  and  others^  1.  L.  U.,  3  Cal.,  817  ;  Burro  Proshad  Boy  v.  Gopaul  Das  Dutt,  I.  L.  R., 
9  Qd,j  255  ;  I.  L.  R.,  3  C'al^  818  ;  Baroda  Kant  Boy  Bahadoor  v.  Chundra  Coomar  Boy^ 
23,  W.  R.,  280  ;  Bnrrish  Ohmdra  DnU  ▼.  SrimaU  Jugadumha  Dossi,  16  W.  R.,  61. 
As  section  14  of  the  Indian  Limitation  Act  will  now  apply  to  this  Act,  it  is 
doubtful  if  these  decisions  will  hold  ^rood  in  their  integrity.  The  time  during  which 
the  plaintiff  has  been  prosecuting  with  due  diligence  another  civil  proceeding  against 
the  defendant  shall  oe  now  excluded  in  computing  the  period  of  limitation,  where  the 
proceeding,  founded  upon  the  same  cause  of  action,  was  prosecuted  in  good  faith 
in  a  Court  which  from  defect'of  jarisdiction  or  other  cause  Ot  a  like  nature  is  unable  to 
entertain  it.  Whether  there  is  the  same  cause  of  action  or  bona  fides  in  the  prosecution 
are  questions  of  fact  and  will  vary  according  to  circumstances.  So  even  under  the  old 
law  under  certain  circumstances  deduction  of  time  was  allowed  by  the  Privy  Council. 
Rani  Shumomayi  brought  to  sale,  under  R^^lation  VIII  of  1819,  a  patni  for  arrears  of 
rent  due  in  1857.  The  patni  was  sold  :  the  arrears  were  paid  out  of  the  purchase  money, 
and  the  ]9urcha8er  was  put  into  possession.  A  suit  was  then  brought  to  set  aside  the  sale  of 
this  patni  taluk  on  the  ground  ot  irregularity.  The  lower  Court  decreed  the  suit,  and  can- 
celled the  sale  on  the  26th  December  1860,  and  this  decision  was  upheld  by  the  High  Court 
on  appeal  on  the  30th  June  1863.  The  effed;  of  this  judgment  was  that  the  Uanee  had 
to  pay  back  the  purchase  money  to  the  purchaser,  and  the  patnidar  recovered  possession 
of  his  taluk  with  mesne  profits.  The  Ranee  then  brought  a  suit  for  the  arrears  of  1857, 
which  she  had  realised  from  the  purchase  money,  but  which  on  the  cancellation  of  the 
flile  she  had  been  compelled  to  refund.  Her  suit  was,  however,  dismissal  on  the  ground 
that  it  was  barred  by  section  82  of  Act  X  of  1859  (section  29  of  the  Act),  as  the  suit 
should  have  been  brought  within  three  years  from  the  time  the  arrears  first  became  due. 
The  result  of  this  decision  was  that  the  Ranee  wm  deprived  of  her  rent  for  1857,  and 
the  patnidar  got  back  his  patni,  and  at  the  same  time  relieved  himself  from  the  obliga- 
tion of  paying  the  rent  due  for  that  year.  Their  Lordsliips,  however,  thought  that  upon 
the  &ir  construction  of  section  32.  the  time  had  really  not  run  ;  that  upon  the  setting  aside 
of  the  sale,  and  the  restoration  of  the  parties  to  possession,  they  took  back  the  estate,  sub- 
ject to  the  obligation  to  pay  the  rent ;  and  that  the  particular  arrears  of  rent  claimed  in 
this  action  mast  be  taken  to  have  become  due  in  the  year  in  which  that  restoration  to  pos- 
session took  place  ;  and  that  the  appellant  was  not  therefore  barred  from  the  remedy." — 
Bani  Shomomayi  v.  Shoskee  Mukhes  Burmania,  12  Moo.  I.  A.,  242  ;  3  B.  L.  R.,  P.  C,  II  ; 
11  W.  R.,  P.  C,  5.  The  result  of  this  decision  seems  to  be  tha^  so  long  as  a  plaintiff  u 
hand  fide  engaged  in  prosecuting  or  resisting  suits  as  to  rights  without  which  he  would  be 
iinabletosue,hisright  cannot  be  considered  to  have  come  into  existence,  until  such  litigation 
has  ceased,  the  decision  having  frequently  been  followed  by  the  High  Court  of  Calcutta — 
E^han  Chunder  Boy  v.  KhajiA  AsanooUah,  8  B.  L.  R.,  537  (npto) ;  16  W.  R.,  79  ;  Din- 
doyal  Paramanik  v.  Badha  Kishori  Dehi,  8  B.  L:  R.,  536 ;  17  W.  R.,  415  ;  Mohesk  Chunder 
Chukladar  v.  €hmga  Moni  Dasse,  18  W.  B,  59  ;  Huronath  Boy  Chowdry  v.  Goluknath 
Chowdhry.  19  W.  R.,  15.  8o  it  has  been  held  that  cilction  5  of  Act  tV  of  1877,  whidh 
excludes  holidays  in  computing  the  period  of  limitation  will  apply  to  the  Rent  Act — 
Golap  Chand  Noudukhya  v.  Kristo  Chunder  Das  Bieujos,  1. 1.  R.,  5  Cal.,  314  ;  Khoshe  LaU 
Mmhaton  and  another  v.  Gunesh  Dutt,  alias  Nunkoo  Singh  and  another^  I.  L.  B.,  7  Cal,  609.  ' 
Vide  notes  under  sub-section  (2)  of  section  185  ante. 

Art.  3. — The  old  law  gave  one  year's  time  in  a  case  like  this.  Section  27  of  Act  VIU 
of  1869  B.C.,  (section  30,  Act  X  of  1859)  was  :  "All  suits  to  recover  the  occ^panc^r  of  any 
land,  &rm,  or  tenure  from  which  a  raiyat,  farmer,  or  tenant  has^  b^n  illegally  ejected  by 
the  person  entitled  to  receive  rent  for  the  same,  shall  be  commeiaced  within  the  period  of 
one  year  from  the  date  of  the  accruing  of  the  cause  of  actio^  and  not  afterwards.**  The 
present  Act  has  substituted  two  years  Cor  one.  The  year  must  be  calculated  according  to 
the  British  Calendar^iTAarro  Mandar  v.  Fremlaly  9  B.  L.  U.,  App.,  41  ;  18  W.  R.,  ^3  ; 
Luchmipat  Singh  Bahadur  v.  Baj  Coomaree  Dthia^  23  W.  R.,  375  ;  Maharajah  Joy  Mungal 
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Sinah  v«  ZaH  Mmk^pal  Sm^,  18  W.  R.,  IdS.  The  woids  "  sotiB  i»  recover  the  oeoopsnc^ 
4>f  land,  &c./'  in  sectioQ  27  o£  Act  VIU  o^  1869,  B.O.,  inoltided  only  poasessoiy  «ciioii 
I^^Qst  persons  entitled  to  receiTe  rent,  and  not  suits  setting  out  title  and  seeki&t  to  hsre 
ri^ht  declared  and  possession  given  in  pursaanoe  thereof,  and  the  limitation  prescribed  ia 
tluit  section  applied  only  to  such  simple  cases  of  possessory  actioo0-<-A^Mtorifit  ▼«  K&tm 
Pmrtkad  Dan  Chowdhiy,  SI  W.  R.,  53  ;  Aihmau  Sii%gk  v.  Shaikh  Obe^MUUnomd  oAert, 
93  W.  JEL,  460 ;  Qooroo  Dom  Boy  r.  Bithto  Chur*  Bhuttaehtnyee  mtd  othen,  7  W.  &«  86  ; 
Maboo  LaUju  Sahoo  and  oihein  v.  Bhmqvxin  Do$8,  8  W.  R.,  387  ;  Dhanape  Minniul  v. 
4rif  Mundul  and  others,  9  W.  R .  306  ;  Ramjotf  Mundul  v.  Bam  Stmdw  MukUImI  amd 
others,  2  C.  L^  R.,  4 ;  Nil  Uadhub  Shaha  and  others  v.  Srinivash  Kwmokar,  9  0.  Ii.  R^ 
a37;  HuMsU  DuiiohuUy  Chowdhranee  v.  Chunder  Mmdul,  25  W.  It.,  2 17.  So  ia 
Forbes  v.  Sree  Lai  Jha  and  others,  L  Ia  R.,  8  Gal.,  365,  it  was  held  that  section  27 
of ;  Beng.  Act  VIII  of  1869,  applies  only  to  such  suits  for  possession  as  the  Court  is 
naked  to  decide  irrespectively  of  any  title,  but  simply  on  the  ground  that  the  plaiati^  have 
been  ousted  otherwise  than  by  legal  means.  In  2y»mituddin  Munski  and  Mere  y,  Smro* 
nath  Pal  and  another,  9  0.  U  R.,  252,  where  the  plaintiff  sued  to  recover  possession  of 
leertain  land  as  the  ancestral  mourasi  jote  of  the  plaintifGs,  ^m  which  tbey  had 
been  dispossessed  by  the  defendant,  the  latter  denied  the  possessioa^  and  alleged  that 
the  plaintifEs  had  themselves  r^nquished  the  land  in  question.  It  was  found  thai 
jalthough  the  alleged  title  was  not  proved  that  the  plaintiffs  had  established  any  oooupanov 
ri^t,  but  had  been  dispossessed  by  the  defendant.  On  appeal  it  was  contended  that  the  sot^ 
was  barred  under  section  27  of  Act  VIU  (B.  C.)  of  1869,  as  not  ht^vii^S  been  brougfai 
within  one  year  from  the  date  of  the  dispossession.  It  w«s  held  that  the  suit  inveilved  a 
question  of  title,  and  that  the  limitation  of  a  year  prescribed  by  section  27  of  the  Rent  Act, 
therefore  did  not  apply.  So  in  Nilmadhub  Shaha  and  others  v.  Srinwa^  Kmrmiishar^ 
I.  L.  R.,  7  Gal.,  442,  where  the  plaintiff  sued  for  possession  of  land,  it  appeared  that  4be 
defendants  had  obtained  a  darpatni  lease  of  the  land  in  question  in  1271  (1865^  «ad  that 
thejr  had  immediately  «lispossessed  the  plaintiff,  and  had  never  acknowledged  mm  to  be 
their  tenant  The  plaintiff  instituted  his  suit  within  12  years,  from  the  date  of  dispossess 
sion.  It  was  held  Jliat  the  suit  was  not  barred  by  limitation  under  s.  %1  of  Beng.  Act  VIlC 
.of  1869.  That  section  only  applies  to  cases  where  the  relation  of  landlord  and  tenant  exists, 
and  cannot  be  pleaded  in  bar  by  a  defendant  who  does  not  adnnt  that  suoh  relation  has 
existed.  The  latest  decision  on  the  point  is  Jo^anti  Dasi  v.  Mahomed  Ally  Khan  ^usd 
4>ihers,  h  L.  R.,  9  Gal.,  423,  where  it  was  held  that  the  lunitation  provisions  of  section  27, 
Bengal  Aot  VIII  of  1869,  have  no  application  to  aoase  in  which  the  plaintiff  relies  npon  his 
title  and  seeks  to  recover  possession  upon  the  strength  of  that  title,  and  in  which  the  defen- 
dantdenies  that  title.  But  where  a  suit  by  a  tenant  against  his  landlord  is  both  in  lorm  and 
substance  one  to  recover  possession  on  the  ground  of  illegal  dispossession  by  the  landlord, 
And  no<<}tteBtion  of  the  plaintiff's  title  is  raised,  the  insertion  in  the  plaint  of  a  claim  for 
declaration  of  the  plaintiff's  Utle  is  not  suffioient  to  prevent  the  appdication  prescribed  by 
section  27  of  Beng.  Act  VIII  of  1869— Imam  Buksh  Mondul  v.  Momin  MondtU^ 
I.  L.  R.,  9  GaL  280.  In  Gunesh  Das  v.  Gondur  Koormi,  I.  L.  U.,  9  Gal.,  147,  it  was 
iield  that  section  27  of  Beng.  Act  VIII  of  1869,  only  relates  to  soch  suits  as 
/Could  be  brought  either  by  the  landlord  or  tenant  under  Act  X  of  1859,  and  will  not  SkppLy 
to  an  alternative  claim,  put  forward  in  a  suit  for  ejectment,  to  compel  the  defendant  to 
i^move  trees  from  certain  )^nds  leased  to  him  for  agricultural  proposes  (Article  120  of  Sch. 
n  of  Act  XV  of  1877  is  applicable  to  such  cUims).  But  in  one  decision  it  has  been  held 
that  where  a  raiyat  having' a  mere  right  of  ^occupancy  in  certain  land,  has  beea 
wrongly  disposseelbed  by  the  zemiiKlar,  his  suit  to  recover  possession  must  be  brought 
under  section  27  of  Beng.  Act  ^U  of  1869,  within  one  year  from  the  date  of 
4iBpo8session — Brindahun  Chunder  Siroar  v.  Dhunu^fojf  Nushdr,  I.  L.  R.,  5  GaL,  246. 
The  curreiit  of  decisions  is  however  against  this  ruling  shown  above*  This  deeidoa 
on  the  other  hand  seems  to  have  guided  the  Legislature  in  drafting  the  provision 
under  comment.  The  suit  now  must  be  to  recover  possession  of  land  claimed  by 
tiie  plaintiff  as  an  occupancy  raiyat.  It  may  be  argued  that  if  the  limitation,  oi.  twelve 
years  applies  ""to  an  pccupancy  raiyat,  this  provision  must  be  superfluous.  But  it 
may  be  answered  again  that  it  is  meant  only  for  possessory  actions.  The  Act  has 
substituted  two  years  xor  one,  and  the  raiyat  must  be  an  occupancy  raiyat  to  ge^  the 
benefit  of  this  article.  Und^r  the  old  law  any  raiyat  might  como  under  the  correspond- 
ing provision.  The  decisions  of  Crowdy  v.  Jukhree  Dhanook,  23  W.  U.,  387,  and  Gnn^ 
V.  Bom  Bharoshte  Chowdhry,  23  W.  R.,  383,  are  overruled. 
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Art  Qof  Pi.  HI  of  Schedule  IZT.— Section  68  df  Act  Vm  of  19ei9  B.C.  (Bectiotf  «2 
o€  Act  X  of  1859)  was:  *^No  process  of   ezeeation  of  any  descHption  whatsoever 
flhall  be  issued  on  a  judgment  in  any  suit  for  any  of  the  cansee  of  action  mentioned 
in  sectioBS  27,  88,  29  or  80  of  this  Act  after  the  lapse  of  three  years  from  the  date  ot 
such  judgment,  nnkss  the  judgment  be  for  a  sum  exceeding  five  hundred  rupees,  in 
which  ease  the  period  within  which  execution  may  be  had  nail  be  related  by  the 
general  rules  in  force  in  respect  to  the  period  allowed  for  the  execution  of  decrees 
of  the  Court."    Under  that  section  it  was  held  that  no  process  of  execution  can  issuer 
after  the  lapse  of  three  vears  from  the  date  of  the  judgment,  unless  the   decree  be  for 
a  sum  exceeding  five  hundred  rupees-^ Proaimno  Koomar  Surmn  v.  Itam  Ucihun  direarj 
8  W.  It,  (Act  X),  131.    The  privilege  of  keeping  a  decree  alive  by  hand  fide  proceedings 
within  three  vears  before  the  date  of  the  last  application  for  execution  cannot  be 
enjoyed  by  holders  of  decrees  for  sums  below  five  hundred  nipee8*-*B€moto  DMa  v, 
NU  Ksmte  6en^  S  W.  R,  (Act  X),  157  ;  Shaikh  Hoeeeitt   AU^  feHHoner,  13  W.  B.,  295. 
**  We  think,"  observed  Peacock,  C.J.,  and  Markby,  J.,  **  tnat  giving  a  reasonable  con* 
Btmction  to  this  section,  the  meaning  is  that  no  execution  shall  nsue  upon  a  decree 
unless  a  (troper  appltcation  for  execution  be  made  within  three  years  fit>m  tiie  date  of 
decree.    If  the  meaning  of  the  section  is  that  the  warrant  of  executien  must  be  signed 
witiiin  tiiree  vears,  a  party  might  be  deprived  of  the  fruits  of  his  judgment  In  a  case 
id  which  he  has  to  execute  it  a^nst  heirs  or  representatives  of  the  judgment-debtori 
Ihongh  he  may  have  acted  with  toe  greatest  diligence.    So  if  he  makes  h&  application 
within  three  years,  he  may  lose  the  benefit  of  his  judgment  by  the  delay  of  the  Jndge 
in  hearing  the  application  and  deciding  the  point" — Septra  Lai  Seal  r,  Poran  MoHemh^ 
6  W.  E.,  Act  X,  84  ;  DeodhaH  Singh  v.  Koonvtar  Doulut  Ram^  3  C.  L.  R.,  189^    But 
see  ittdumbimi  Dae$i  v.  Koylaeh  Chundra  Pal  Chowdhry^S  0.  L*  R.,  19.    On  a  decree 
forrent  dated  18th  July  1870,  execution  process  was  taken  out  on  21st  April  1873.    On 
84th  October  following  an  order  was  passed  for  tulabcmt^  to  be  deposited  within  seven 
days,  but  before  that  time  expired  (t.^,  on  the  28th  October),  the  case  was  strudk  oft 
by  an  order  which  was  not  appealed  against,    The  next  execution  process  was  taken 
out   on   the   6th    December    1873.       It    has  been   held    that   as  the   last    process^ 
being  for  a  set-ofE^  was  not  of  the  same  nature  as  the  first  which  was  for  attach- 
ment of  property,  it  could  not  be  considered  to  be  a  carrying  out  of  the  original  process 
to  entitle  the  decree-holder  to  the  benefit  of  the  Full  Bench  decidon  in  Heeraki  SeoTs 
case^  and  as  the  order  of  28th  October  1873,  remained  uncancelled,  the  decree  was  barred 
under  this  section — S^ud    Akram  Shere  v.  Baboo    Lalljee    Singh^    24    W.    K^  IC). 
Where  a  decree-holder  is  precluding  from  takiog  out  execution  by  a  circumstance  over 
which  he  has  no  control,  or  when  the  application  is  made  within  the  time  prescribed 
by  lawj  but  the  Court  itself  is  unable  to  deal  with  it,  either  from  press  of  business  ot 
otherwise,  the  decree-holder  is  entitled  to  have  a  process  of  execution  issued,  notwithstand- 
ing more  than  three  years  have  elapsed  from  the  date  of  the  judgment.    ^^  The  word 
issue,"  observed  Peacock,  C. J.,  "  should  not  have  a  strict  literal  interpretation  put  upon 
it,  I  should  rather  interpret  it  to  mean  sued  out  or  applied  for  with  success,  t.^.,  that  no 
application  for  a  process  of  execution  shall  be  successiul  unless  the  application  for  it  is 
made  or  it  is  suea  out  within  a  fixed  tune" — Rhedojf  Xriehna  Ohote  v.  Koglaeh  Chundet 
JBoee,  13  W.  E.,  F.  B.,  8  ;  4  B.  L.  R,  F.  B.,  82. 

The  words  **  no  process  of  execution  of  any  description  Vhatsoever  shall  be  issued 
on  a  judgment  in  any  suit  after  the  lapse  of  three  years  in  section  58  of  Beng.  Act  VUI 
of  1869"  mean,  the  execution  shall  not  issue  unfesc^  proper  application  for  execution  is 
made  within  three  years  &om  the  date  of  the  jmlgment.  Therefore,  where,  on  an 
application  made  on  5th  July  1875,  for  execution  of  a  decree  for  arrears  ot  rent,  obtained 
on  the  Blst  January  1873,  a  warrant  for  the  arrest  of  the  judgment-debtors  was  issued 
but  not  executed,  a  subsequent  application  for  execution  of  the  same  decree  made  on 
17th  March  1876  was  held  not  to  be  barred.  The  law  as  laid  down  in  Bhidog  Kriehna 
Qhoie  V,  Eailae  Chundra  Boee,  is  not  affected  by  the  Circular  Order  No,  18,  dated  11th 
July  1S7 Q^Ooloke  Moni  Pebia  and  others  v,  JIfoheeh  Chunder^Jfoea  andfiihere,  I.  L.  B., 
3  Cal,  547.  Where  an  application  for  the  transfer  of  a  rent  decr^  for  execution  has  been 
made  and  granted  by  the  Court  which  passed  the  decree  wilhin  three  years  from  the 
date  of  decree,  but  no  application  for  execution  is  made  to  H^e  Court  to  which  the  decree 
has  been  transferred  within  three  years  from  the  date  of  the  decree,  the  execution  of 
the  decree  will  be  barred  by  limitation,  under  the  provisions  of  Beng.  Act  VIII  of  1869 
B.C.,  section  bS—Bholanath  Bog  v.  Nurendranaih  Eog^  I.  L.  B.,  9  Cal,  380.    In  a 
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Bait  iind«r  aetstioii  30  of  Act  VIII  (B.C.)  of  1869  a  decree  was  on  the  24th  Jantiaiy  1876 
made  by  consent  for  Us.  100  payable  by  seren  instalments,  the  first  commencing  m 
Jannary  1876,  and  the  last  in  An^t  ]879~the  whole  amount  to  become  dne  on  d^bnlt  in 

Sftyment  of  any  two  consecutife  instalments.  None  of  the  instalments  were  ptid. 
n  the  6th  April  1879  an  application  was  made  for  execution  of  the  decree.  Hen  hj 
(}arth.  CJ ,  and  Norris,  J.;  (Prinsep,  J.,  ditsentiefiie)^  that  the  aj^ication  was  not  barred. 
F^  Garth,  O.J. :  "  The  reasonable  construction  of  section  68  of  Act  VIII  of  1869  B.C., 
and  section  810  of  Act  X  of  1877  taken  together  is  this,  that  the  words  ^from  the  date 
of  suck  datement'  in  section  68  of  the  former  Act  should  be  read  as  if  they  were 
'from  the  date  when  the  rent  is  adjudged  to  be  payable.'  **  P^  Markby  J. :  ^The  date 
of  a  Judgment  is  the  date  on  which  it  is  delWeTed^—Gure^fooUak  Sircar  v.  Mokmm  Ltl 
SAaka  and  oikertj  8  0.  Ii.  R.,  409  ;  I.  L.  R.,  7  Gal,  127.  This  decision  has  been  o▼e^ 
niled  ^  Mamiagul  Haq  and  others  v.  Nirblai  Smgky  I.  L.  B.,  9  Gal.,  711 ;  12  0.  L.  B., 
818.  Where  on  the  10th  July  1876,  a  rent  deeree  was  passed  in  fayor  of  certaitt  partiei 
for  the  sum  of  Bs.  168,  payable  in  two  equal  instalments,  on  the  4th  of  June  1879  and 
20th  of  October  1879,  respectively.  On  the  18th  July  1881,  the  decree-holders  applied 
for  the  execution  of  Uie  decree  ;.  it  was  held  by  the  majority  of  the  Full  Bei»ch  (Garth, 
G.J.,  and  Mitter,  J.,  dissenting)  that  the  application  was  barred  by  limitation  under 
provisions  of  section  68,  Beng.  Act  VIII  of  1860.  Where  a  rent  decree  has  been  nsaied 
for  a  sum  less  than  fire  hundred  rupees,  section  68  of  Act  VIII  of  1869  B.C.  is  a  bar  to 
the  issue  of  any  process  for  execution  after  three  years  from  the  date  of  the  decree, 
notwithstanding  that  a  prior  step  in  execution  shall  have  been  ti^en  wUhin  three 
years— ^Ao^oiiaa  Roy  v.  Muri  Mont  Dabee,  12  0.  L.  R.,  68. 

In  calculating  whether  a  judgment-debt  exceed  five  hundred  rupees,  the  vidue  of  the 
stamp  incidental  to  in  taking  out  execution,  must  be  included  in  itf-^CainpbeU  v.  Catm 
Ahdool  Hnq^SVf.  R.^  Act  X,  section  3.  In  ^adumhini  Labia  v.  £oyUuh  CinmiM 
Pal  Ckoiedrjfi  I.  L.  R.,  6  Gal.,  664,  it  was  held  that  where  the  amount  of  the  oririaal 
decree  was  less  than  five  hundred  rupees,  costs  awarded  in  execution  could  not  be  added 
to  exempt  the  decree  from  the  operation  of  the  rule  laid  down  in  section  58,  Act  VIII 
of  1869  B.G. ;  costs  of  executing  the  decree  however  will,  under  the  Act,  be  taken 
into  consideration  in  calculating  tlie  amount  due  on  it  within  the  meaning  of  this  article. 
Where  a  certified  copy  of  a  decree  for  less  than  five  hundred  rupees  was  transferred  bjr 
the  Gourt  which  made  it  to  another  Gourt  for  execution  within,  but  application  to  me 
latter  Gourt  for  execution  was  made  after,  three  years,  it  was  held  that  the  executioa 
was  barred— ^ilo^aiiaa  Boy  v.  Suri  Moni  Dabee^  12  G.  L.  R.,  68. 
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ACT  No.  XX  OF  1885. 

An  Act  to postptme  for  a  limited  time  theoperation  of  certain  provisions 
of  the  Bengal  Tenancy  Act,  1885. 

Whebeas  it  is  provided  by  the  Bengal  Tenancy  Act,  1885,  that  that 
Act  shall  come  into  force  on  such  date  as  the  Local  Government,  with  the 
previous  sanction  of  the  Gtovemor-Qeneral  in  Council,  may,  by  notification 
in  the  local  oflScial  Gazette,  appoint  in  this  behalf; 

And  whereas,  in  exercise  of  the  power  thus  conferred,  the  Local 
Grovemment,  with  the  previous  sanction  of  the  Governor-General  in  Council, 
has,  by  a  notification  in  the  local  oflScial  Gazette,  apj)ointed  the  first  day  of 
November,  1885,  as  the  date  on  which  the  said  Act  is  to  come  into  force  ; 

And  whereas  it  is  convenient  that  certain  portions  of  the  said  Act 
relating  to  deposits  of  rent  and  distraint  should  not  come  into  forc^  until  a 
later  date ; 

It  is  hereby  enacted  as  follows : —  • 

.  1.    Notwithstanding  anything  contwned  in  the  said  notification — 
Pwtponementof  op«r-        ^)  the  provisions  of  sections  61  to  64,  both  inclusive, 
ation  of  deposit  and  difl.    and  of  Chapter  XII,  of  the  said  Act,  except  such  o^ 
tramt  proviaioiw.  those  provisions  as  confer  powers  to  make  rules,  shall 

come  into  force  on  such  date,  not  later  than  the  first  day  of  February,  1886» 
as  the  Local  Government,  after  the  passing  of  this  Act,  may,  by  notifica- 
tion in  the  local  official  Gazette,  appomt  in  this  behalf,  or,  if  no  date  is  so 
appointed,  on  the  first  day  of  February,  1886,  and  not  before ;  ■ 

(6)  UAtiJi  those  provisions  come  into  force,  the  enactments  specified  in 
Schedule  I  annexed  to  the  said  Act  shall,  in  so  far  as  they  relate  to 
deposits  of  rent  and  distraint,  continue  in  force,  and  all  references 
to  those  provisions  in  other  portions  of  the  said  Act  shall,  so 
far  as  may  be,  be  read  as  if  they  were  made  to  the  corresponding 
provisions  of  the  said  enactments. 


STATEMENT  OF  OBJECTS  AND  REASONS. 

Thb  Lieutenant-Governor  of  Bopgal  has,  for  reasons  which  have  been  ap- 
proved of  bj  the  Government  of  India  and  in  exejeise  of  the  power  conferred 
by  the  Bengal  Tenancy  Act,  directed  that  that  A(;t  shall  come  into  force  on  the 
ist  of  November  next.  A  reference  to  section  190  of  the  Act  will  show  tha( 
an  interval  of  at  least  a  month  must  elapse  between  the  date  on  which  the  Act 
eomes  into  force  and  the  date  on  which  rules  made  under  it  can  be  brought  into 
force.  There  ^  no  reason  to  believe  that  any  practical  inconvenience  will 
result  from  this,  except  possibly  as  regards  the  matters  of  deposits^  of  rent  by 
tenants  and  distraint ;  but  it  is  apprehended  that  inconvenience  might  be  felt 
in  regard  to  these  matters  if  the  provisions  of  the  Act  relatif^f^  to  them  were  for 
any  time  in  force  without  the  rules  by  which  it  is  intended  that  they  should  be 
supplemented,  and  the  Lieutenant-Governor  has  suggested,  as  the  simplest  mode 
of  obviating  this,  that  the  date  on  which  the  provisions  of  the  Act  relating  to 
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• 
deposits  and  distraint  are  to  come  into  force  should  be  postponed  for  a  month  or 
two,  and  that  the  existing  la«r  relating  to  these  subjects  should  meantime  be 
retained  in  force. 

The  Governor-General  in  Councilt  being  anxious  to  minimize  the  inconTeni- 
ence  incidental  to  the  tn^nsition  from  the  old  law  to  the  new,  has  approred 
of  this  proposal,  and  the  present  Bill  has  been  prepared  to  give  effect  to  it. 


Bengal  Tenancy  Act. 
Th«  2\9t  December  1885. — Under  sub-section  (5),  section  190  of  the  Bengal 
Tenancy  Act  (YIII  of  1885),  the  following  Sules  are  published  for  general 
information. 

A.  P.  MaoDonnbll, 

Seey.  to  the  Qovt.  of  Bengal. 

RULES   UNDER  THE  BENGAL  TENANCY   ACT    (ACT  No.  VIII 

OF  1885). 
CHAPTER  I.— GiNEBAL. 

Section  1%^,* 

1.  In  carrying  out  the  following  rules  Revenue-officers  shall  bare  regard 
to'  the  instructions  of  the  Board  of  Revenue  for  the  guidance  of  ReVenne- 
officers,  so  far  as  such  instructions  are  consistent  with  the  rules  herein  preicribed 
under  Act  VIII,  1885. 

2.  Except  where  otherwise  provided  for  by  law  or  by  these  rulet,  all 
proceedings  and  orders  of  Revenue-officers,  passed  in  the  discharge  of  any  duty 
imposed  upon  them  by  or  under  this  Act,  shall  be  subject  to  the  supervision  and 
Control  of  the  Board  of  Revenue ;  and  the  orders  of  each  Revenue-officer  under 
this  Act  shall  be  subject  to  the  supervision  and  control  of  the  Revenue-officera 
to  whom  he  may  be  declared  by  the  Board  of  Revenue  to  be,  for  the  purpoaes 
of  the  Act,  subordinate. 

The  Collector  and  the  Commissioner  in  whose  jurisdiction  operations  under 
these  rules  are  in  progress  shall  be  entitled  to  inform  themselves  of  the  nature 
and  progress  of  such  operations. 

8.  Where  no  other  mode  of  service  of  notice  is  prescribed  by  the  Tenancy 
Act  or  by  these  rules,  service  shall  be  effected  in  the  manner  prescribed  for  the 
service  of  a  summons  on  a  defendant  under  the  Code  of  Civil  Procedure,  if  the 
notice  is  addressed  to*  only  one  person,  and  if  it  is  addressed  to  a  numl^r  of 
persons  occupying  or  owning  laud  in  the  saoM  village,  the  notice  shall  be  served 
by  proclamatioif  and  beat  of  drum,  and  by  posting  it  in  the  presence  of  not  leaa 
than  two  persons  on  some  conspicuous  place  in  the  village,  and  also  by  fixing  it 
up  in  the  village  office,  if  any,  where  the  rent  is  usually  paid. 


CHAPTER  II.— Staple  Food-Crops  and  Price  Lists. 
1.    aeet)xm  89  (&)!— The  local  areas  under  this  section  shall  be  those  entered 
in  Schedule  II  annexed  to  these  rules,  and  the  mart  specified  in  the  same  schedold 
for  each  local  area  shall  be  that  at  which  prices  shall  be  recorded. 

*  These  references  are  in  all  cases  to  the  sections  of  the  Bengal  Tenancy  Act,  (Act  TIII| 
1885) 
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:    2.  •  Section  39  (7). — Tlie  Collector,  after  sucji  enquiry  ii) to  the  rektiVe  e;xtent 

.to  which  particular  food-crops  are  gro,wn  ia  his  district,  as  he  may  thiak  ,nece88arj, 

shall  cause  a  notice  to  be  affixed  in  his   office  and  in  the  sub-divisional  office 

specifying^  the  food-crop  or  food-crops  which  in  his  opinion  is  or  are  most 

'extensively  grown  in  each  local  area.    The  notice  sliall  distinguishi  as  far  as  may 

be  practicable,  between  crops  grown  on  high  lands  and  crops  grown  on  low 

lands;  and  shall  fix  a  day,  not  being  later  than  15  days  after  the  publication  of 

such  notice  on  which  objections  will  be  taken  into  consideration.    On  the  day 

80  fixed  the  Collector  shall  take  into  his  consideration  the  objections,  if  any,  to 

the  enumeration  of  staple  food-crops  proposed  in  the  notice  ;  and  shall  report  his 

opinion  thereon  to  the  Board  of  Bevenue.    The  Board  of  Bevenue  shall  submit 

the  Collector's  opinion  to  the  Local  Oovemment,  with  such  remarks  as  may  seem 

to  them  necessary.    The  Local  Government,  after  considering  the  reports  of  the 

'Collector  and  the  Board  of  Bevenue,  shall  determine  and  notify  in  the  Calcutta 

<  Qazettc  what  shall  be  deemed  staple  food-crops  in  each  local  area. 

8.  Frice-liats  of  staple  food-crops  shall  be  prepared  on  two  market  days  in 
.the  month  at  interval  of  not  less  than  ten  days.  Such  market  days  shiill  be 
selected  by  the  Collector,  subject  to  the  control  of  the  Board  of  Be  venue. 

4.  The  price  recorded  for  each  staple  food-crop  shall  be  the  prevailing 
retail  price  at  which  that  crop  was  actually  sold  in  the  mart  to  which  the  price- 
list  refers  on  the  days  prescribed  in  the  last  preceding  rule. 

'5.  Price-lists  shall  ordinarily  be  prepared  by  a  gazetted  officer  not  below 
the  rank  of  aSub-Deputy  Collector.  But  in  special  cases  where  a  Sub-Deputy 
Collector  is  not  available,  the  .Collector,  with  the  sanction  of  the  Commissioner, 
may  authorize  a  canpongoe  to  prepare  the  lists. 

6.  Bvery  officer  charged  with  the  preparation  of  price-lists  shall  keep  a 
record  showing  aa  far  as  practicable— 

(a)    The  date  of  bis  visit  to  the  mart,  at  which  prices  are  to  be 
<  recorded. 

Q)    The  names  of  yendors  and  purchasers,  the  quantities  sold,  and  the 
price  .thereof,  for  any  sales  effected  in  his  presence. 

7.  When  price-lists  are  prepared  at  the  sudder  sub-division  by  an  6fficer 
other  than  a  Covenanted  Deputy  Collector,  or  at  other  sub-divisions  by  an  officer 
subordinate  to  the  Sub-Divisional  Officer,  they  shall  be  submitted  to  the 
Covenanted  Deputy  Collector,  or  a  Deputy  Collector,  specially  nominated  by  the 
Collector  for  the  purpose,  or  Sub-Divisional  Officer  as  the  case  majbe.  Such 
officer  shall  scrutinize  the  lists ;  he  may  call  for  explanations  and  cause  manifest 
errors  to  be  corrected ;  and,  having  satisfied  himself  of  the  accuracy  of  the  lists, 
be  shall  countersign  them. 

8.  The  price-lists  shall  be  published  for  not  ]()ss  than  one  week  at  the 
marts  to  which  they  respectively  refer,  at  the  Collector's  or  sub-diyisional  office, 
and  at  every  police  station  and  munsifi  in  the  loc«il  area. 

9.  After  the  expiry  of  the  term  of  publici?tion  of  the  price-lists  in  the  mart 
to  which  they  refer,  as  mentioned  in  the  last  preceding  rule,  the  lists  shall  be 
submitted  to  the  Board  with  any  objectio9s  made  to  them,  and  with  the  opinions 
of  the  officers  who  prepared  and  countersigned  them,  and  of  the  Collector  on  such 
objections.  

-  i 

CHAFTEB  III.— LaKDLOBBS*  lHPB0TB]t^EKT8. 

1.  Section  80.— An  application  for  the  registration  of  a  landlord's  improve- 
ment may  be  presented  to  the  Collector  of  the  district  or  to  the  officer  in  charge 
of  the  sub-division  iu  which  the  laud  benefited  by  the  improvement  is  situated. 
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or  to  «nj  Asaistant  or  Deputy  Collector  who  may  be  especially  appointed  t>y  the  ' 
Govemmeot  to  receive  each  appHcAtion.    It  shall,  as  far  as  practicablOi  belli 
the  form  specified  in  Schedule  I  appended  to  these  rules. 

2.  The  officer  receiving  the  application  may,  if  he  thinks  fit,  require  the 
applicant  to  present  as  many  copies  of  the  application  as  there  are  tenants 
mentioned  in  column  7  of  the  application,  or  as  Uiere  are  Tillages  mentioned  in 
column  2,  and  he  may,  as  the  case  may  be,  either  forward  by  registered  letter 
copies  t6  the  tenants  whose  names  are  specified,  or  may  give  notice  to  the  tenants 
by  causing  a  copy  to  be  fixed  up  in  the  presence  of  not  less  than  two  persons 
in  some  conspicuous  place  in  every  such  village.  In  either  case  he  shall  fix  a 
date  for  hearing  objections  to  the  application,  and  shall  cause  that  date  to  be 
notified  to  the  parties  concerned,  eitner  by  entering  it  in  the  copies  forwarded  by 
registered  letter  or  by  proclaiming  it  by  beat  of  drum  and  by  posting  in  the 
presence  of  not  less  than  two  persons  a  notice  declaring  it  in  each  village.  The 
.expenses  of  such  service  shall  be  borne  by  the  applicant  for  reg;istration. 

8.  The  officer  may  make  over  the  application  to  any  of  his  subordi- 
nates, not  being  below  the  rank  of  a  canoongoe,  for  local  enquiry  and 
report,  and  shall  in  that  case  fix  a  date  for  hearing  the  report,  and  shall 
cause  such  date  to  be  notified  to  the  parties  concerned  in  the  manner  eet 
forth  in  Rule  2.  The  enquiry  shall  be  limited  to  the  ascertainment  of 
the  fact  whether  the  alleged  improvement   is  of  such  a  nature  as  to  come 

within  the  meaning  of  section  76  (2),  Bengal  Tenancy  Act,  or  not. 

• 

4.  On  the  date  so  fixed,  or  on  any  date  to  which  the  proceedings  may 
be  adjourned,  the  officer  shall  hear  summarily  such  of  the  parties  and 
their  witnesses* as  may  attend,  and  shall  consider  any  report  aubmitted  to 
him  under  Bule  3.  He  shall  then  decide  whether  the  work  is  an  improve- 
meat  as  defined  in  section  76  (2),  Bengal  Tenancy  Act,  and  whether  the 
landlord  is  entitled  to  register  it,  and  shall  accordingly  order  it  to  be 
registered  or  refuse  registration. 

6.,  Nothing  hereinbefore  contained  shall  preclude  the  officer  receiving 
the  application  from  holding  a  local  enquinr  in  person,  and  from  ordering 
the  improvement  to  be  registered,  or  refusing  registration  in  accordance 
with  the  result  of  the  enquiry  so  held. 

6.  If  an  order  refusing  to  register  an  improvement  is  passed  by  an 
officer  lower  in  rank  than  the  Collector  of  the  district,  such  order  shall 
not  take  effect  until  confirmed  by  the  Collector  of  the  district. 

7.  Section  81  (l).— Evidence  relating  to  any  improvement  under  this 
sub-section  shall  be  recorded  by  the  Revenue-officer  specified  in  Rule  1  of 
this  Chapter,  jvho  shall  exe|*ci6e  the  powers  of  a  Civil  Court  in  the  trial 
of  suits,  and  shall  be  guided  by  the  provisions  of  sections  182  and  ISli  of 
the  Civil  Procedure  Code.  * 


CHAPTER  IV.— Recobd  op  Pbopbiktobs'  Pbitatb  Lakds. 

1.  Section  118. — Applications  under  this  section  may  be  made  to  l^e 
Collector  of  ^he  disCrifet,  or  to  the  officer  in  charge  of  the  sub-division  in 
which  the  land  in  e  question  is  situated,  or  to  any  Assistant  or  Deputy 
Collector  specially  empowered  by  G-overnment  to  receive  such  applications. 
If  the  application  is  made  to  the  Collector  of  the  district,  he  may  tnuisfer 
it  for  disposal  to  any  officer  empowered  by  Government  to  receive  it. 
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'2:  '!rhe  BiiTplieiition  stall  be  sigtied  by  tbd  party  ina^km^  it,  and' sball 
contain  the  following  particulars  so  far  as  tbe  applicant  is  able  to  furnish 
them: 

(a)    The    name,    towji    namber,   and    Goyernment   reventie   of  the 

estate. 
{V)    The  name^  of  the  registered   proprietors,    and    the   share   held 

by  each. 
((?)    The    specification    of    each    plot    of  land    referred  to    in    the 
application,    showing    the    yillage    in    which    it     is    situated 
and  the  area  and  boundaries  of  each  plot,  if  known. 

(d)  The    names   of  the  tenants  (if  any)    in    occupation    qt  each 

such  plot. 

(e)  Grounds  of  the  application. 

8.  On  receipt  of  the  application  the  officer  shall  make  such  inquiry 
as  he  may  think  'fit  by  examining  the  applicant  or  his  agent,  and  may  call 
for  farther  particulars  before  ordering  further  proceedings. 

4.  If  the  area  of  the  lands  has  not  been  already  ascertained  by 
measurement  made  b^  competent  agency  under  the  authority  of  .Govern- 
ment, or  if  for  sufficient  reason  a  further  measurement  is  considered  desir* 
able,  the  officer  shall  order  the  lands  to  be  measured  and  shall  estimate 
the*  cost  of  measurement  in  accordance  with  the  rules  for  the  time  being 
in  force  for  the  measurement  of  lands  in  Partition  cases,  and  shall  require 
the  applicant  to  deposit  the  amount  either  at  once  or.  in  such  instalments 
as  he  may  deem  fit. 

CHAFTEB  v.— Sbrvicb  of  Noticis. 

1.  Setiioni  12,  18  and  15. — Notices  under  these  sections  shafi  contain, 
no  far  as  may  be  possible,  the  particulars  gireu  in  the  forms  specified  in 
"Schedule  I,  and  shall  be  serred  on  the  landlord  or  his  agent,  or,  where  two 
or  more  persons  are  joint  landlords,  on  their  common  agent  referred  to 
in  section  188,  or  on  their  common  manager  appointed  under  section  95, 
as  the  case  may  be,  in  the  manner  prescribed  for  the  serrice  of  a  summons 
on  a  defendant  under  the  Code  of  Civil  Procedure.  Where  therio  is  more 
than  one  landlord,  and  no  common  agent  or  common  manager  has  been 
appointed,  the  notice  shall  be  served  by  being  posted  on  the  landlord's 
village  office,  if  any;  and  if  there  be  no  yillage  office,  by  fixing  it  up  in 
tbe  presence  of  not  less  than  two  persons  on  some  conspicuous  place  on 
'the  tenure,  and  a  copy  shall  also  be  forwarded  by  pos2  in  a  letter  registered 
under  Part  III  of  the  Indian  Pest  Office  Act  to  the  person,  or  persons, 
to  whom  immediately  preceding  the  transfer  4ihe  rent  had'  ordinarily  been 
paid.  When  notice  is  served  personally,  thd  landlord's  fee  shall  be  ten- 
dered with  the  notice.  If  in  caseR  of  personal  service  a  receipt  cannot  be 
obtained  for  the  fee  from  the  landlord  or  his  agent,  and  in  all  cases  when ' 
the  notice  is  not  served  personally,  the  fee  shall  be  held  in  deposit  by  the 
Collector  until  applied  for  by  the  person  or  persons  authorised  to  receive  it 

2.  Section  45. — Notice  to  a  raiyat  to  quit  uudsr  this^  section  shall 
be  served  through  the  Court  having  jurisdiction  t^  entertain  a  suit  for 
ejectment  from  the  holding  in  the  manner  prescribed  for  the  service  of  a 
summons  on  a  defendant  under  the  Code  of  Civil  Procedure,  and  shall 
be  subject  to  the  same  process  fee.  . 
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'  S:  -Section  M  (2).«— The  ngraement  cinder  Ihis  eeetion  %h/M  h^'SieA 
in  the  Court  ha?in«v  jurisdiction  to  entertain  a  suit  for  arreiirs  qf  rent  of 
the  holding,  and  shall  be  served  on  the  raijat  in  the  manner  prescribed  for 
the  seiryjpe  of  ^  summons  on  a  defendant  under,  the  Oode  of  Gitr^il  Proce- 
dure, on  payment  of  the  fee  prescribed  by  the  High  Court. 

4*  Section  4A  (4).— <The  notice  under  this  section  shall  be  ^  filed  in  the 
Court  having  jurisdiction  to  entertain  a  suit  for  arrears  of  rent  of  the 
Jiolding,  ,and  shall  be  served  on  the  landlord  in  the  manner  prescribed  for 
the  service  of  a  summons  on  a  defendant  under  the  Code  of  Civil  Fro- 
ceduroi  on  payment  of  the  process  fee  prescribed  by  the  High  Court. 

^5.,,Sfietwti  63,(2). — In  ^Me^  (a),  (h)  apd  .(<Q  of  sectior^  $1  herein 
referred  to,  the  notice  of  the  receipt  of  the  deposit  shall  be  served  bj 
forwarding  the  notice  by  post  in  a  letter  registered  under  P^,  ^I  of  the 
Indian  Post  Office  Act,  1866,  or,  wh^re  the  Court  may  deem  it  necessary, 
.in  the  manner  prescribed  for  the  service  of  4i  summons  on  a  defdtidant 
under  the  Code  of  Civil  Procedure. 

6.  Section  72  (2).— The  general  notice  referred  to  in  this  sub-section 
may  be  published  by  the  transferee  by  fixing  up  a  written .  notice  to  the 
tenants  in  the  village  office  or  in  the  presence  of  not  less  than  two  persons 
in  some  conspicuous  place  on  the  lands,  and  bv  proclaiming  to  the  tenants 
by  beat  of  drum  in  every  village  to  which  the  transfer  extends,  that  the 
interest  of  the  former  •landlord  has  passed  to  the  transferee.  The  trans- 
feree may,  if  he  thinks  fit,  apply  for  service  of  the  notice  .to  the  ^ivil 
Court  having  jurisdiction  to  entertain  a  suit  for  arrears  of  rent  of  the 
holding,  lind  the  Court  shall  thereupon  serve  the  notice  as  hereinbefore 
prescribed  on  payment  of  the  process  fee  prescribed  by  the  High  Court. 

7.  Section  73.— Notice  under  this  section  shall  be  in  writing,  and 
shall  be  delivered  to  the  landlord  or  his  agent,  or,  where  two  or  more  per. 
sons  are  joint  landlords,  to  their,  common  agent  referred  to  in  section 
188,  or  to  their  common  manager  appointed  under  section  95,  as  the  •case 
may  be,  at  the  landlord's  village  office,  or  at  such  other  cpnvenient  place 
as  may  be  appointed  by  the  landlord  for  the  payment  of  rent  under  sub* 

'  section  (2)  of  section  54. 

8.  The  raiyat  may,  if  he  thinks  fit,  cause  the  notice  to  be  served 
through  the   Civil  Codrt  having  jurisdiction  to    entertain  a  suit  for  arrears 

.  of  rent  of  the  holding  in  the     manner    prescribed    for    the    service    of  a 
summons    on  a  defendant  under  the  Code  of    Civil  Procedure,  on    payment 
,  of  the  process  fee  prescribed  by  the  High  Court 

9.  Section  86  (2)^  and  (4). — If  the  raiyat  ^  elect  to  proceed  under  the 
second  sub-section  of  this  section,  he  may  personally  serve  a  written  notice 
of  his  intention^  surrender  op  his  landlord;*  but  if  he  elect  to  proceed  under 
the  4th  sub-section  of  the  section,  the  notice  of  the  raiyat's  intention  to 
surrender  shall  be  served  on  tfi'e  landlord   in  the  manner  prescribed  for  the 

.    Service  of  a  summons  on  a  defendant  under    the   Code  of   Civil  Procedure, 
on  payment  of  the  process  fee  prescribed  by  the  High  Court. 

10.  Section  87.^*A.  notice  of  the  tenant's  abandonment  of  his  holding 
under  sub-section  (2]^,of  this  section  shall  be  in  the  form  specified  in  Sche- 
dule I,  shall  be  publis^hed  by  beat  of  drum  upon  the  holding  alleged  to  be 
abandoned,  and  a  copy  thereof  shall  be  affixed  in  the  presence  of  not  less 
than  two  witnesses,  to**  some  dwelling-house,  or  tree,  or  other  conspicuous 
object  upon  the  holdiug.    The  fee  payable  by  the  landlord  shall  be  Be.  1. 
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• 
!  11.  Section  156«— ^Notice  to  the  tenant  nnder  tbit  section  shall  be 
filed  in  the  Court  having  jurisdiction  to  entertain  a  suit  for  arrears  of  rent 
of  the  holding,  and  shall  be  served  in  the  manner  prescribed  for  the  service 
of  a  summons  on  a  defendant  under  the  Code  of  Civil  Procedure,  on  pay- 
ment of  the  fee  prescribed  by  the  High  Court. 


CHAPTEB  YI. — Becorb  or  Bights  akd  SKTT&ixiEirT  or  Bsvts* 
Foweri  of  Bwenue»offieer$. — Section  189. 

1.  Bevenue-officers  appointed  to  be  Settlement-oflBcers  or  Jlssistant 
Settlement-officers  for  the  purpose  of  making  surveys,  records  of  rights, 
settlement  of  rents,  determination  of  proprietors*  private  lands,  and  such 
like  proceedings,  or  any  one  or  more  of  them  under  the  Tenancy  Act,  are 
hereby  vested  with  all  powers  exercised  by  a  Civil  Court  in  the  trial  of 
suits,  and  with  the  powers  mentioned  in  section  189  (1)  (n)^  (i)  and  {e)  of 
the  Tenancy  Act,*  VIII  of  1886. 

2.  Deputy  Superintendents  of  Survey  and  Assistant  Superintendents  of 
Survey  employed  in  operations  under  these  rules  are  hereby  declared  tb:  be 
Bevenue-officers  for  the  purposes  of  performing  anv  duty  imposed  upon  them 
by  these  rules,  or  by  instructions,  consistent  with  these  rules,  issued  by  the 
Board  of  Bevenue.  They  are  hereby  vested  with  the  powers  specified  in  section 
189  (1)  (ft),  provided  that  an  Assistant  Superintendent  shall  not  exercise  the 
powers  vested  in  a  Superintendent  under  the  Bengal  Survey  Act 

Procedure  for  Cadastral  Survey  and  Secord  of  Si^hti, 

3.  The  following  processes  will  ordinarily  be  comprised  in  a  cadastral 
survey,  record  of  rights,  and  settlement  of  rents : — 

I. — Demarcation  of  boundaries. 

II. — Measurement.  '  ' 

III. — Testing  of  measurement. 

ly. — Becord  of  rents  and  rights. 

v.— -Determination    of  fair    rents    on    application,    and, 
in  certain  cases,  without  application  of  parties. 

Demarcation  of  Boundariee  before  Cadastral  Survey. 

4.  The  demarcation  of  village  boundaries  shall  be  carried  out  in  accor- 
dance with  the  definition  of  a  village  given  in  section  3  (10),  i^nd  the 
boundary  according  to  possession,  where  different  from  that  demarcated 
as  above,  shall  also  be  shown  on  the  map. 

5.  Boundary  pillars  of  a  permanent  nature  shi^l  be  erected  at  every 
point  where  the  boundaries  of  three  or  more  villages  meet,  and  may  be 
erected  wherever  the  Bevenue-ofiSber  considers  it  necessary  to  define  by 
pillars  the  boundaries  of  estates  or  tenures  ^or  of  lands  which  have  been 
the  subject  of  dispute.  ^ 

•  lieaeurement, 

6.  A  field  map  of  every  village  shall  be  prepared.  It  shall  show  the 
boundaries  of  every  field  separately  assessed  to  rent,  or  of  such  plot  of 
land  as  the  instructions  of  the  Board  of  Bevenue  for  giving  effect  to  these 
rules  may  lay  down.  ^  >  ^ 

7.  A  field  register  or  hkaerah  shall  be  prepared  at  th^  time  of  survey  in  the 
following  form,  or  such  aimilar  form  as  the  Board  of  Bevenue  may  direct. 

8.  In  preparing  the  hhiurdh  and  khatian,  officers  shall  be  guided'  by 
such  instructions,  consistent  with  these  rules,  as  the  Board  of  Bevenue 
may  issue  for  the  purpose  for  giving  effect  to  these  rules.  .  >  ,    .  . 
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Record  of  Riglits. 

10.  TLe  record  of  riglits  shall  consist  of  aud  be  contaiued  iu— 

I.— The  khewat. 
II.— The  khatian. 

Eights  of  Froprieion, 

11.  The  khewat  shall  contain  a  record  of  the  character    and    extent    of 
proprietary  interests. 

12.  It  shall  be  prepared  in  the  following  manner :— - 

(a)— An  extract  from  the  Collector's  Kegisters  A,  B,  C,  D^ 
framed  under  the  Land  Registration  Act,  VII  (B.  C.) 
of  1876,  containing  the  names,  extent,  and  character  of  the 
interests  of  proprietors  of  all  revenue-paying  and  reyenue- 
free  lands  comprised  within  the  mouzah,  shall  be  supplied 
by  the  Collector  of  the  district  to  the  Ee?enue-officer  on 
the  latter*s  application. 

(6) — If  the  Eeyenue-oflBcer  finds  that  the  proprietary  interests 
existing  in  the  village  are  in  accordance  with  the  entries 
regarding  extent  and  character  of  proprietary  interests 
as  given  in  the  Collector's  registers,  he  shall  have  the 
entries  co*pied  into  the  khewat,  which  will  form  the  rec^prd 
of  proprietary  and  proprietary-mortgagee's  interests  .for 
the  purposes  of  the  record  of  rights  under  the  Tenancy 
Act.  The  extracts  from  the  Collector's  laud-revenue  registers 
will  also  show  the  names  and  proprietary  interests  of  managers 
aud  mortgagees  of  all  revenue-free  property  within  the  village. 

(c) — If  any  person  claiming  as  proprietor  or  as  assignee  or 
mortpjagee  of  an  alleged  proprietor  deny  the  accuracy  of 
the  khewat  as  copied  from  the  Collector's  registers^  the 
Kevenue-officer  shall  refer  him  to  the  Collector  of  the 
district  and  shall  also  report  the  fact  to  the  Collector  in 
order  that  action  may,  if  necessary,  be  taken  under  the 
Land  Registratiou  Act,  to  compel  registration  of  the  pro- 
prietor's name. 

(J) — In  any  proceeding  under  Chapter  X,  the  Revenue-officer 
may,  at  his  discretion,  recognise  as  proprietor  the  person 
in  possession  of  the  land  pending  the  registration  of  his  name 
and  interest  under  the  Land  Hegistration  Act. 

Proprietor* 8  private  lands — Nij-jote^  Sir,  Zerat,  or  Ehamar. 

13.  Only  lafid  which  is  proprietor's  private  land,  as  defined  in  section 
120  of  the  Tenancy .  Act,  will  be  entered  as  such.  Land  which,  though 
cultivated  by  the  proprietor,  is  not  proprietor's  private  land  within  the 
meaning  of  the  law,  will  be  entered  thus — "  Cultivated  by  the  proprietor, 
but  not  private  land."  Separate  khatians  will  be  prepared  for  such  land 
and  for  "  Proprietor's  private  land." 

Bights  of  Tenure-holders,  Baiyats  and  Under- Baigats. 

14.  The  record  of  tenure-holders',  raiyats'  and  under-raiyats*  rights 
shall  be  prepared  in  the  following  manner:— 

15.  As  soon   as   possible   after    the    completion    of   the    field    meosore- 
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tnents    of    each    village    the    followiDg    papers    sball    be  made  over  to  the 
Ke  venue-officer : — 

(1)     The  map.  |      (2)    The  amia's  khasrah^         [      (3)     The  khatian. 

16.  On  receipt  of  these  papers,  the  Hevenue-officer  shall  issue  a 
notification,  which  may  be  in  the  form  given  in  Schedule  I  attached  to 
these  rules,  fixing  .a  day,  which  shall  not  be  less  than  one  month  from  the 
date  of  issue  of  the  notification,  on  which  he  will  be  present  at  soma 
place  to  be  specified,  at  or  near  the  village,  and  after  which  applications 
for  the  settlement  of  fair  rents  will  not  be  received.  The  notification  shall 
further  state  that  on  the  day  so  fixed,  or  on  any  other  day  to  which  the 
proceedings  may  be  adjourned,  the  Revenue-officer  will  proceed  to  record 
rents  when  the  circumstances  are  such  as  are  specified  in  section  104  (1)  ; 
or  to  settle  fair  and  equitable  rents  on  the  application  of  either  party; 
or  on  the  Revenue-officer's  own  motion  when  the  case  falls  under 
section  104  (2),*  and  it  shall  require  all  parties  interested  in  the  subject^ 
matter  of  the  'enquiry  to  attend  at  the  time  and  place  specified,  with 
such  evidence  as  they  have  to  offer  in  connexion  with  the  proceedings. 
Such  notice  shall  be  forwarded  to  the  Sub-Divisional  Officer  and  the 
Munsif  within  whose  jurisdiction  the  land  is  situated  to  be  affixed  in  their 
respective  Coarts,  and  it  shall  also  be  published  by  proclamation  and  beat 
of  drum  and  fixed  up  in  the  presence  of  not  less  than  two  .  persons  in  some 
conspicuous  place  iu  the  village  to  which  it  refers.        « 

•  17.  The  Rerenue-officer  may  also,  if  he  deem  fit,  take  such  additional 
measures,  under  Rule  1  of  this  Chapter,  as  may  be  desirable  to  procure 
the  attendance  at  the  place  specified  in  the  notice  to  be  issued  under  the 
last  preceding  rule  of  the  under-raiyats,  raiyats,  landlords,  tenure-holders, 
and  proprietors,  or  their  authorised  agents. 

18.  The  record  of  rights  of  tenure-holders  and  under-tenure-holdera 
shall  be,  as  far  as  may  be  practicable,  prepared  in  the  same  way  as  the 
record  of  raiyats*  rights,  or  in  such  other  manner,  not  bein^  inconsistent 
with  these  rules,  as  the  Board  of  Reveuue  may  direct.  The  record  of 
rights  of  under-raiyats  shall  be,  as  far  as  may  be  practicable,  prepared 
in  the  same  way  as  the  record  of  raiyat's  rights,  or  in  such  other  manner, 
not  inconsistent  with  these  rules,  as  the  Board  of  Revenue  may  direct. 

19.  The  record  of  raiyat*s  rights  shall  be  prepared  in  the  following 
manner. 

20.  On  the  date  specified  in  the  notice  to  be  issued  under  Rule  IG, 
or  on  any  other  date  to  which  the  proceedings  may  be  adjourned,  the 
entries  which  the  amin  has  recorded  in  each  tenant's  khatian  at  the  time 
of  measurement  shall  be  read  out  in  presence  of  such  of  the  interested 
parties  as  are  in  attendance,  ff  the  correctness  of  the  entries  recorded 
by  the  Amin  bo  disputed,  the  Revenue-oflfcer  shall  settle  the  dispute  by 
local  enquiry  or  otherwise :  provided  that  i^  the  correctness  of  the  measure- 
ment is  called  in  question,  and  a  fresh  measurement  demanded,  ^he 
Revenue-officer  may  require  the  costs  of  tjie  re-measurement  to  be  deposited.  * 
If  the  re-measurement  show  the  original  measurement  to  have  been  inaccuratei 
the  amount  deposited  shall  be  refunded  to  the  objector. 

21.  The  Revenue-officer  shall  ascertain  what  raiyats  claim  the  right 
to  hold  at  fixed  rates,  explaining,  as  far  as  may  be  ifecessary,  the  provisions 
of  the  Act  in  this  respect.  If  the  right  claimed*  is  disputed  by  the  land- 
lord|  the  Revenue-officer  shall  call  on  the  claimants  for  proof  of  such  right 
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22.  Thd  Reyenue*officer  shall  agcertain  which  of  the  raijaU  are 
settled  raiyats  or  occupancy  raiyats,  as  the  case  may  be,  and  shall  record 
them  as  such  in  column  14i  of  the  khatian. 

23.  The  BeFenue-ofiScer  shall  ascertain  what  raiyats  are  non^occu- 
panoy,  and  to  this  end  he  shall  be  entitled  to  call  upon  the  landlord  or  his 
agent  to  produce  a  statement  showing  the  names  of  the  raiyats  allegec^ 
by  him  to  be  non-occupancy  raiyats.  On  production  of  such  statement 
the  Bevenue-officer  shall  explain  to  the  raiyats  whose  names  are  entered 
in  the  statement,  and  who  have  not  already  been  recorded  as  occupancy 
or  settled  raiyats,  the  nature  of  the  presumption  raised  by  section  20  (7). 
If  after  such  explanation  a  raiyat  admits  himself  to  be  a  non-occupancj 
raiyat,  he  shall  i)e  recorded  as  such.  If  he  does  not  admit  himself  to  be  a 
non-occupancy  raiyat,  the  Revenue.officer  shall  call  on  the  landlord  to  prove 
the  allegation  made  by  him  in  regard  to  such  raiyat. 

24.  Abwabs  shall  not  be  recorded  with,  nor  entered  as  forming  part 
of,  the  existing  rent.  Cesses  which  are  authorized  by  law  sBall  be  recorded 
in  column  12  (5). 

25.  The  Bevenue.o£Scer  on  the  day  fixed  by  the  notice  issued  under 
Kule  16  shall,  as  far  as  may  be  convenient,  first  proceed  to  record  rents 
under  section  104,  clause  1.  When  neither  the  landlord  nor  the  tenant 
has  applied  to  have  a  fair  and  equitable  rent  fixed,  and  when  it  does  not 
appear  that  the  tenant* is  holding  land  in  excess  of  or  less  than  that  .for 
wliich  he  is  paying  rent,  the  Revenue-officer  shall  summarily  ascertain  .the 
tenant's  present  rent,  and  record  it  in  column  12  of  the  khaHan,  as  the 
rent  payable  in  respect  of  the  land  held  by  the  tenant. 

26.  When  *kll  rents  to  which  section  104,  sub-section  1,  is  applicable 
have  been  recorded,  as  far  as  may  be  convenient,  the  Bevenue-officer  shall 
proceed  to  settle  rents  under  sub-sections  2  and  3  of  the  same  section. 
In  settling  rents,  the  existing  rent  being  presumed  under  section  104 
(sub- section  3)  to  be  fair  till  the  contrary  is  proved,  if  the  land- 
lord  claims  an  enhancement,  he  will  have  to  prove  the  grounds 
of  and  amount  of  enhancement ;  and  if  a  raiyat  claims  a  reduction,  he  will 
similarly  have  to  prove  the  grounds  of  reduction.  Provided  that  it  shall  be 
in  the  discretion  of  the  Bevenue-officer  to  admit  an  application  made  after 
the  period  fixed  in  Bule  16,  if  it  be  established  to  his  satisfaction  that 
the  delay  in  making  it  was  not  due  to  any  negligence  or  carelessness  on 
the  part  of  the  applicant,  and  that,  if  it  be  not  admitted,  serious  hardship 
or  injustice  would  accrue  to  him.  The  order  passed  by  the  Kevenue-K)ffic9r 
on  all  such  applications  shall  be  final. 

27.  If  within  the  period  fixed  and  notified  under  Bule  16  the  landlord 
applies  for  the  settlement  of  a  fair  rent,  he  vhall  be  considered  as  plaintiff  and 
the  tenaat  as  defendant,  and  ^ the  proceeding  shall  be  dealt  with  as  a  suit 
under  this  Act.  If  within  the  same  period  the  tenant  applies  for  the  settie- 
ment  of  a  fair  rent,  he  shall  be  considered  as  plaintiff  and  the  landlord  as 
defendant,  and  the  proceeding  shall  be  dealt  with  as  a  suit  under  this  Act. 

28.  If  it  appears  that  a  tenant  is  holding  land  in  excess  of  or  Idas 
than  that  for ^  which  h^  is  paying  rent,  and  if  within  the  period  fixed  and 
notified  under  Rule  l6  of  this  Chapter  neither  landlord  nor  tenant  applies 
for  the  settlement  <rf  a  fair  rent,  or  if  an  application  be  not  admitt^ 
under  the  proviso  to  Bulfti  26,  the  Bevenue-officer  shall,  in  accordance  with 
the  notice,  proceed  to  fix  a  fair  and  equitable  rent  for  the  holding  under 
section  104,  sub-sections  2  and  3. 
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29.  Wlieo  a  fair  and  equitable  rent  has  been  fixed  under  the  last 
two  preceding  rules,  it  shall  be  entered  in  column  13  of  the  khaUan  as 
the  rent  payable  in  respect  of  the  holding. 

80.  "Where  the  estate  or  tenure  belongs  to  or  is  managed  by  the 
tj^orernment  or  the  Court  of  Wards,  the  procedure  laid  down  in  the 
preceding  rules  for  recording  or  settling  rents  shall  be  followed,  the 
Government  or  the  manager  of  the  estate  or  tenure  respectively,  as  the 
case  may  be,  being  regarded  as  the  landlord. 

81.  With  the  consent  of  the  Revenue-officer,  any  number  of  tenants 
occupying  land  under  the  same  landlord,  in  the  same  village  or  estate,  may 
make  a  joint  application  for  the  settlement  of  rents,  or  may  be  joined 
as  defendants  in  the  same  proceeding  on  a  similar  application  by  the  land- 
lord :  Provided  that  if  at  any  time  it  shall  appear  to  the  Kevenue-officer 
that  the  question  between  any  two  of  the  parties  of  whom  one  is  so 
joined  with  others  cannot  conveniently  be  so  jointly  tried,  he  may  order  a 
separate  trial  to  be  held  of  that  question,  or  he  may  pass  such  other  order, 
in  accordance  with  the  Civil  Procedure  Code,  for  the  joint  or  separate 
disposal  of  the  application  as  he  may  think  At. 

82.  In  proceedings  under  section  106,  when  a  dispute  arises  before 
the  final  publication  of  the  record  regarding  the  correctness  of  an  entry 
(not  being  an  entry  of  rents  settled  under  Chapter  X)  or  as  to  the 
propriety  of  any  omission,  notice  of  the  objection  shall  be  served  on  all 
persons  whose  interests  may,  in  the  opinion  of  the  Eevenue-officer,  be 
affected  thereby,  and  they  shall  be  called  upon  to  attend  at  such  time 
and  place  as  the  Hevenue-officer  may  fix  for  the  disposal  ^of  the  objection. 
If  any  person  attends  and  contests  the  objection,  the  proceeding  shall 
be  dealt  with  as  a  suit  between  the  parties  under  the  Tenancy  Act,  in 
which  the  objector  shall  be  plaintiff  and  the  other  parties  defendants. 
If  no  person  attends  to  contest  the  objection,  the  record  may  be  amended 
accordingly,  or  the  person  who  made  the  objection  may,  if  the  Bevenue- 
officer  thinks  fit,  be  called  upon  to  produce  evidence  in  support  of  his  objection, 
which  may  in  that  case  be  heard  and  decided  as  a  suit  ex  parte  under  the 
Tenancy  Act. 

PuhUcaiion  of  the  Becord  of  Bights. 

83.  When  the  record  of  rights  has  been  prepared  in  the  manner  des- 
cribed in  Bules  20  to  82,  the  Revenue-officer  shall  cause  a  draft  of  the 
kheifiat  and  khatian^  or,  when  more  convenient,  of  each  separately,  to  be 
posted,  for  the  period  of  one  month,  at  the  landlord's  village  office,  if  there 
be  one,  and,  if  there  be  none,  then  in  the  presenee  of  not  less  than  two 
persons,  on  some  conspicuous  place  iu  the  village,  and  shall  receive  and 
consider  any  objections  which  may  be  mad«  tp  any  entry  therein  during 
this  period.  « 

81.  When  all  applications  for  settling  a  fair  rent,  have  been  disposed 
of,  and  all  disputes  of  the  nature  mentioned  in  Rule  82  have  been  decided, 
and  all  objections  of  the  nature  mentioned  in  Rule  88  have  been  considered 
by  the  Revenue-officer,  he  shall  note  in  the  khewai  and  the  appropriate 
columns  of  the  ibAo/iait  in  regard  to  each  entry  what  •entries  Ifave  been,  and 
what  entries  have  not  been,  the  subject  of  dispute.  ^He  shall  then  finally 
frame  the  record  and  cause  it  to  be  published  b^  having  it  posted  in  the 
village  office  at  which  the  rent  is  usually  paid,  or  in  some  conspicuous 
place  in  the  village. 
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Supply  of  Copies  of  the  Secord  of  Bights  to  parties  interested, 

35.  The  Eevenue-ofiScer  having  completed  the  record,  shall  eanse 
copies  of  it  to  be  made,  one  of  which  will  be  mUde  over  to  the  proprietor 
of  the  village,  or,  where  there  are  more  proprietors  than  one,  to  their 
common  agent  or  common  manager,  as  the  case  may  be,  one  to  the  village 
patwari,  if  there  be  a  patwari,  one  to  the  Collector  or  Sub-divisional 
OflScer. 

A  copy  of  the  khatian  relating  to  his  tenancy  shall  be  given  to  every  tenant 
under  the  signature  and  seal  of  the  Bevenue-officer. 

Final  Reports^ 

36.  The  Local  Government  may,  if  it  thinks  fit,  direct  that  a  final  report 
be  written  in  English  for  each  village  and  each  local  area  under  survey.  The 
report  for  the  village  will  show — 

(a)— The  number  of  tenants  of  each  class. 

(&)— The  area  and  classification  of  the  village  lands  according 
— (a)  to  survey  and  settlement;  (fi)  to  landlord's  jamabandi| 
if  known. 

(c) — The    rental   according  to   settlement,    and    according  to    land* 

lord's    jamabandi,     with     explanation     of    increase     or  decrease, 

amount  of    Government  revenue,   and   comparison  of  rent  with 
revenue. 

(J) — The  rates  of  rent  prevailing,  with  history  of  past  enhance* 
meats. 

(e) — Proximity  to  markets. 
I  (/) — Facilities  for  irrigation. 

I  (^)— Village    customs,    including  customs   as   to  payment  of  village 

officials. 

(K) — Arrangements  made  for  maintenance  of  records. 

(>) — Other  matters  deserving  of  notice  which  have  been  excluded 
from  the  record  of  rights. 

The  report  for  the  whole  area  under  survey  will  contain  the  following 
particulars  :-^ 

I— General  description  of  the  tract. 
II — Its  fiscal  history. 

III— Statistical  results*   ♦ 

lY— >Comparison  of  condttion  of  tract  as  regards  rentals  before  and  after 
survey, 

V— Financial  results,  including  approximate  division  of  escpenset  aiider 
the  heads — 

*  (a)— Sju;vey. 

(W — Eficord  of  rights. 

(c) — Preparation  and  distribution  of  records* 
These  reports  shall  not  form  part  of  the  Secord  of  Rights. 
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Applieationi  hy  Proprietors  for  Survey  and  Becord  of  Eights, 

87.  Section  103. — Applications  under  this  section  shall  be  made  to  the 
Collector  of  t;}ie  district. 

38.    The  Application  shall  specify — 

(a) — The  status  of  the  applicant,  viz.,  whether  he  is  a  proprietor 
or  a  tenure-holder,  and'  the  particulars  in  respect  of  which  the 
application  is  made. 

(&)^The  number  of  tenants  (so  far  as  the  applicant  is  able  to 
state  it)  occupying  the  estate  or  tenure,  or  part  thereof  in 
respect  of  which  the  application  is  made,  the  total  rent  payable 
by  them  at  the  time,  and  the  estimated  area  covered  by  the 
application. 

3D.  If  the  application  is  made  by  a  proprietor,  it  shall  not  be  admitted 
unless  the  name /)f  the  applicant  and  the  extent  of  his  interest  are  registered 
under  Act  VII  (B.C.)  of  1876. 

40.  On  receipt  of  the  application,  the  Collector  shall  forward  it  to  the 
Commissioner  with  any  remarks  which  he  may  think  necessary. 

41.  The  Commissioner  may  call  for  further  information,  or  may  require 
the  application  to  be  amended. 

•  42.  If  the  Commissioner  shall  hare  reason  to  beliere  that  the  number 
of  tenants  affected  by  the  application  does  not  exceed  1,000,  and  that  the 
rent  payable  by  them  at  the  time  the  application  is  made  does  not  exceed 
Ss.  25,000,  he  shall  pass  an  order  allowing  or  rejecting  the  application  ; 
but  otherwise  he  shall  forward  the  application  with  an  expression  of  his 
opinion  for  the  orders  of  the  Board  of  Bevenue. 

43.  A  Commissioner  rejecting  an  application  shall  record  his  reasons  for 
doing  so,  and  the  applicant,  if  dissatisfied  with  the  order,  may  appeal  within 
one  month  to  the  Board  of  Sevenue. 

44.  When  an  application  is  referred  to  the  Board  under  Bule  42,  or  in 
consequence  of  an  appeal  under  Bule  48,  the  Board  shall  pass  such  orders  as  it 
may  think  fit  for  allowing  or  rejecting  the  application. 

45.  The  Commissioner  or  the  Board,  as  the  case  may  be,  when  allowing  an 
application,  shall  specify  the  Beyenue-officer  or  officers  by  whom  the  record  is 
to  be  prepared. 

46.  As  soon  as  an  application  is  allowed,  the  Collector  shall  call  upon 
the  applicant  to  deposit  the  expenses  at  the  rate  of  eight  annas  per  acre 
for  the  estimated  area  in  respect  of  which  the  application  has  been  allowed. 
If  the  Collector  is  unable  to 'estimate  the  area,  he  shall  calculate  the 
expenses  at  the  rate  of  Bs.  2  per  each  tenfot.  If  the*  amount  does  not 
exceed  Bs.  500,  the  applicant  must  deposilr  the  whole  amount  in  advance. 
If  it  exceeds  Rs.  500,  the  applicant  shall  deposit  the  sum  of  Bs.  500,  and 
shall  give  such  security  as  the  Collector  may  require  for  the  balance.  The 
applicant  shall,  when  called  upon,  from  time  to  time,  deposit  such  further 
sum  as  may  be  necessary  for  carrying  on  the  operations.  On  completion 
of  the  proceedings,  any  unexpended  balance  shilll*  be  refunded  to  the 
applicant.  ^ 

47.  In  conducting  the  onerations,  the  BoTen^e-officer  shall  proceed  in 
accordance  with  the  rules  for  the  guidance  of  officers  acting  under  orders 
made  under  section  101. 
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CHAPTER  VII.— Gbnehai.  Scale  of  Fke0. 

1.  Section  189  (1). — For  seiwiee  of  Notices.^^'FoT  the  aervice  of  eyery 
notice  under  this  Act,  not  being  a  notice  issued  bj  anj  BereBue  or  Ciyil 
Court  (fees  for  serving  which  are  regulated  by  the  Court  Fees  Act),  and 
not  being  provided  for  by  any  other  rule  made  under  this  Act,  a  process 
fee  of  12  annas  shall  be  levied,  if  the  notice  be  directed  to  one  or  more 
persons  residing  in  the  same  village. 

2.  Where  such  notices  are  directed  to  several  persons  resident  in  different 
villages,  a  fee  of  12  annas  shall  be  levied  for  service  in  each  village. 

3.  In  addition  to  the  above  fee,  the  actual  charge  which  must  be 
incurred,  if  it  is  necessary  to  travel  by  railway  or  boat,  or  cross  ferries, 
will  be  levied  from  and  paid  by  the  person  at  whose  instance  the  process 
is  issued  before  issue  of  the  process.  If  a  peon  carries  more  than  one 
process  involving  charges  for  railway-fare,  boat-hire,  Ac,  the  sum  leviable 
will  be  charged  in  equal  shares  upon  all  the  processes  so  carried.  The 
rates  at  which  such  boat-hire  is  to  be  charged  shall  be  the  same  as  those 
fixed  for  criminal  processes  under  Rule  VII  of  the  rules  prescribed  by 
the  High  Court  under  clause  2,  section  20,  Act  YII  of  1870,  and  shall 
be  sufficient  only  to  cover,  on  the  wliole,  the  actual  cost  of  hiring  boats, 
or  of  such  boat  establishment  as  it  may  be  necessary  to  maintain  for  the 
purpose  of  serving  processes  of  these  classes. 

4.  If  a  peon  is  detained  at  the  place  of  service  for  more  than  24 
hours  at  the  request  of  the  person  at  whose  instance  the  process  was 
issued,  or  of  his  agent,  such  person  or  agent  must  then  and  there  pay 
demurrage  at  the  rate  of  5  annas  a  day.  Unless  this  demurrage  is  paid, 
the  peon  must  decline  to  wait.  No  demurrage  is  to  be  charged  if  the  delay 
was  not  due  to  the  person  requiring  the  process  or  to  his  agent. 

6.  Section  61  (2). — For  deposits  of  rent. — For  deposits  of  rent  under 
section  61  (2),  4  annas  for  every  such  deposit  of  Rs.  25  or  less,  with  an 
additional  4  annas  for  every  Rs.  25  or  part  of  Bs.  25  in  excess :  Provided 
that  in  no  case  shall  the  fee  exceed  the  sum  of  Rs.  5. 

6.  Section  184. — For  distraint  of  Crops. — ^The  following  scale  of  charges 
is  prescribed,  on  account  of  prodesses  for  distraint  and  sale  under  the  Bengal 
Tenancy  Act : — 

(a) — ^In  respect  q^  the  warrant  of  distraint — 8  annas. 

(b) — In  respect  of  each  man  necessary  to  effect  the  distraint 
and*  also  to  ensure  safe  custody,  where  such  man  is  to  be 
left  in  actual  possescion — 4  annas  a  day. 

((jj— In  respect  of  action  taken  under  section  126  (clause  2) 
for  the  reaping,  storing,  or  preservation  of  the  crop  dis- 
trained— 4  annas  a  day  for  every  person  employed,  and  in 
addition  ^.i^ctual  hire  of  threshing  floor  or  store-house,  if 
necessary. 

In  addition  to  the  charges  under  clauses  (o),  (h),  and  (c)  above,  rail- 
way-fare, boat-hire,  and  ferry  charges  will  be  levied,  when  necessarv.  as 
under  Rule  3  of  this  Chapter.  •''       : 
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SCHEDULE  L 

NOTICE  UNDER  SECTION  12,  ACT  VIII  OP  1885. 


To 


Thi  COLLECTOR  of 


Lbt   this  notice  be  serred  on  A.B.,  resident  of 
section  12,  Act  YIII  of  1885.    The  landlord's  fee  of  Rs. 
process  fee  of  Bs.  is  forwarded  herewith. 


,  as  required  br 
with 


CD., 

Begistering  Officer. 


To 


A.B.,  RESIDENT  of 


Takb  notice  that  the  transfer  of  the  tenure*  specified  below,  of  which 
mrx      ...11.  ij.       i.     you  are  alleged  to  be  the  landlord,  has  been  registered, 
.!?"rf?^**^  ^""^^"^  **     and  that  the  landlord's  fee  of  Bs.  is  tendered  to 

jou  herewith. 


fixed  rates. 


1 

3 

S 

4 

« 

6 

7 

8 

0 

10 

Towji 
Bnmber 

of 
•ftate^ 

Name  of 
eatate. 

Deeoription 
of  tenore  trans- 
ferred with 
Tillafe  and 

whiobsitnated. 

Annual 

rent 

of 

tenure. 

Name, 

father's 

name,  and 

residenee  of 

transferor 

of  tenure. 

Name. 

other's 

name,  and 

transferee 
of  tenore. 

Nature 

of 
transfer 

Date  of 
registra- 
tion of 
tranafer 

• 

Jmoont  of 
landlord's  fee. 

s 

1 

Ha.    ▲.    P. 

CD., 

Segiiiering  Officer. 


Ordered  that  this  notice  be  served  on  the  above  naued  landlord. 


E.P., 

Collector. 

Beceived  a  copy  of  the  abovementioned  notice  and  rupees     (Bs.      )f 
of  lai 


being  the  amount  of  landlord's  fee  specified  above. 


stamp,  if  amoant 
exoeedt  Ba.  SO. 
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NOTICE  UNDER  SECTION  13,  ACT  VIII  OF  1885. 

In  the    Court  of  the  of 

To 

Thb  collector  op 

Let  this  notice  be  served  on  A.B.,  pesident  of  ,  as  required 

bj  section   13,  Act  Till   of  1885-      The  landlord's    fee  of    Bs*  with 

prooess  fee  of  Bs.  is  forwarded  herewith. 

CD., 

Judge, 


To 


A.B.,  RESIDENT  op 


Take  notice  that  the  sale  of  the  tenure*    specified  below,  of   which  you 
are  alleged  to  be  the  landlord,  has  been  confirmed,  and 
•Or  raiyati  holding  at     ^^^^  ^1,^  landlord's  fee  of  Rs.  is  tendered   to   you 

fixed  rates.  herewith. 


1 

3 

Name  of 
estate. 

9 

• 
4 

6 

6 

7 

6 

• 

Towji 

number 

of 

estate 

Description  of 
tenure  trans- 
ferred.  with 
Tillafe  and 
pertfunnah 
Tn  whicii 
situated. 

Number  of 

ezeoncion 

ease  and 

names  of 

parUes. 

Name,  father's 
name,  and  resi- 
dence of  person 
whose  interest 
in  the  tenure 
has  been  sold. 

Name, 

fiither'i 

name,  and 

residence  of 

purchaser 

of  tenure. 

Date  of 
confir- 
mation 
of  sale. 

Amount  of 
landlcrd'i  fee. 

1 

5 

Bs. 

A. 

P- 

CD., 
Judge. 

a 

Ordered  that  this  notice  be  served  on  ttie  above  named  landlord. 

EP., 

Collector. 

Received  copy  of   the  abovemen tinned  notice    and   rupees        (Rs,  ), 

beiDg  the  amount  of  hindlord's  fee  specified  above. 


stamp,  if  amSnnt 
exceeds    Us.  30.    ( 


A.B. 
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NOTICE  UNDER  SECTION  14,  ACT  VIII  OF  1885. 
In  ttt  Court  of  the  of 


i^'S 


Ta 


The  COLLECTOB  of 


It  is  hereby  notified  to  you  that  the  tenure,*  the  piirliculari  of  which 
^  are  entered  below,  was  sold  on  the  date  specified  below 

fixed^rlt^''^'   ^    ^^  *^     ^"  execution  of  a  decree  for  nrrears  of  rent  due  in  respect 
thereof. 


I 


I 


•S5fl 


•1^- 


•    is 


ill 

o  3iM 
fc  o  o 

•     • 

.D         « 

III 


*«  5  o  2 
•  f  S  Id 

SS||i 


i'ii 

s    s « 

.s-sS 

rii' 

5  1  «  tf 


o  o 

•  a 

IB 


10 


To 


CD., 

Judge. 


NOTICE  UNDER  SECHON  15  OF  ACT^VIII  OF  1885. 


The  COLLECTOB  » 


Be  pleased  to  cause  this  notice  to  be  senred  on  A.B.,  resident  of 

The  landlord's  fee  of  Bs.  •  •      with*  process  fee  of 

Rs.  is  deposited  herewith  for  payment  to  the  said^A.B. 


CD., 

Tenure-holder, 
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A.B.,  BESIDENT  ov 


Takb   notice   that   I   liaye  aaceeeded  to  the  tenure*  specified  below,  of 
•   Or  raijati  holding  at    which  you  are  the    landlord.    The  landlord'a  fee  xd 
fixed  rates.  Ba*  ia  tendered  to  you  herewith* 


1 

3 

8 

4 

ft 

6 

7 

8 

9 

10 

1 

t 

1 

III 

1 
1 

■  *^5 

11 
11 

i 

• 

1 

Is 

Amonnt  of  la»l- 
lord's  fee. 

Bbkasks. 

• 

• 

• 

Bf. 

A. 

P. 

• 
• 

CD., 

Besident  of 

Ordered  that  this  notice  be  served  on  the  abovenamed  A.B. 

B.F., 

Colleetar, 


Seceived  copy  of  the  aboye  mentioned  notice  and  rupeea 
(Bs.  ),  being  the  landlord's  fee  specified  aboye. 


stamp,  if  amonnt 
ezceedi  Bt.  20. 


A.B. 
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APPLICATION  UNDER  SECTION  80,  ACT  VIII  OF  1885. 
The  •COLLECTOR  of 


445 


The  applieaiion  of  ^  ton  of  ,  resident  of 

,  for  repitration  of  an  improvement  under  Section  80  of  the  Bengal  Tenancy 
Act,  Tin  of  1885. 


1 

% 

8 

4 

I 

« 

7 

Kama  of  par- 

nnoah  and 

MUtaiowhiob 

improTement 

hubeen 

effMted. 

Nama   ofTiU 
laga  m  whiob 
improTamaot 

• 

Katiira  of 
applioaat'a  in- 
taraatin  Uad 

Kattwa  of 
improTamaot 

By  wbom  aza- 

ootadandat 

wboaa  ax- 

pania. 

Wban 
axaaatad. 

ITamaa  of  tananta 

banaflUd.  if  not  mora 

than  flra  ia  nombar. 

A.B., 

Landlord. 


To 


NOTICE  UNDER  SECTION  87  OF  ACT  VIII  OF  1885. 


The  collector  of 


Whrbbas    the    holding    mentioned     below,    and    hitherto  held  by   CD., 
resident  of  ,  has  been  abandoned   by   him   without    notice  to   me  and 

without  arranging  for  the  payment  of  the  rent  thereof,  I  hereby  notify  that 
I  have  treated  the  holding  as  abandoned,  and  that  I  am  about  to  re-enter  upon 
it  accordingly. 


Dated 


Landlord. 


Schedule  of  Propftty. 

*  '^•-of^mjga^d^parg^ui.bin 

Arat  and  bonndariaa  of  holding. 

Bant  of  holding. 

a 
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FORM    OP   NOTICE    UNDER    RULE    16,    CHAPTER    VI   OF  THESE 

RULES. 

Notice  to  the  proprietors,  tenure-boldera,  laDcllords,  raijats,  and  under- 
raiyatB  of— 

Village 
Pergunnah 
Thana 
District 
Take  notice  that  under  the  powers  Tested  in  me  by  the  Bengal  Tenancy 
Act,  VIII  of  1885,  and  the  rales  made  thereunder,  I   shall,   on  the 

day  of,  188    at  ,  proceed  to  record 

the  rents  of  all  tenants  holding  or  cultivating  lands  in  the  abovenamed 
village ;  I  shall  also,  at  the  said  time  and  place,  or  at  such  other  time  to 
which  the  proceedings  may  be  adjourned,  proceed  on  the  application  pre- 
viously made  of  either  landlord  or  tenant  to  settle  fair  and  equitable  rents 
under  section  101,  sub-sections  2  and  3  of  the  said  Act.  Furthermore, 
notice  is  given  that,  should  it  then  appear  that  any  tenant  is  holding  land 
in  excess  of  or  less  than  that  for  which  he  is  paying  rent,  and  should 
neither  the  landlord  nor  tenant  apply  to  have  a  fair  rent  settled,  I  shall,  m 
accordance  with  the  said  section  of  the  Tenancy  Act,  proceed  of  my  owa 
motion  to  settle  a  fair  and  equitable  rent  for  such  tenant's  holding. 

No  landlord  or  tenajiit  shall  be  entitled  to  present  an  application  for 
settlement  of  fair  and  equitable  rents  after  the  abovementioned  date.  !A1I 
applications  should  therefore  be  presented  to  me  before  the  said  date. 

You  are  hereby  required  to  attend  before  me  at  the  abovementioned 
time  and  place,  and  at  any  other  time  and  place  to  which  the  proceedings 
may  be  adjourif^d,  and  to  produce  such  evidence,  written  or  oral,  as  yoa 
may  have  to  offer  on  the  subject-matter  of  the  proceedings. 

Sevenue-ojficer. 


SCHEDULE  IL 

{Be/erred  to  in  Chapter  11^  Rule  I.) 
PATNA  DIVISION. 


District. 


Patka 


Gya 


€hahaba]>^ 


MOZUFVBBPORI 


Looftl  areu. 


8n(Uer  sub-divisioii 
Barh  ditto 

Behar  ditto 

Dinapore  «  ditto 

Sudder  au^-diviftion 
X^owadah  ditto 

Jehanabad        ditto 
AruDgabad       ditto 

Sudder  tub-diTision 
Buxar  ditto 

dkslpram  ditto 

Bbabuab  ditto 

c 

Suddei  •ub-division 
Seetamurbee     ditto 
Hajeepore        ditto 


Marts  at  wbicb  prices 
shall  be  recorded. 


Patna. 
Barb. 
Behar. 
Dinapore. 

Oja. 

Nowadab. 

Jehanabad. 

Arungabad. 

Arrah. 
Buxar. 
Saiseram. 
Bhabuah. 

Mozufferpore. 
Seetamuruee. 
Hajeepore. 
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PATNA  DIVISION— (continued.) 


447 


District. 

Local  area. 

Marti  at  which  prices 
shall  be  recorded. 

DUKBHWOA 

-4 

Sadder 

Madhubani 

Tajporo 

sub-division 
ditto 
ditto 

•*• 
••• 

... 

Darbhanga. 
Madbabani 
l«pora. 

Cbumpa&vn 

-\ 

Sadder 
Bettiah 

lab-dirifion 
ditto 

••• 

**• 

ICotihari. 
BeUiab. 

BAnxra 

i 

Sadder 

Gopalgongc 

Bewan 

•ub-dirifion 
)     ditto 
ditto 

•*• 
••• 
... 

••* 

Ohapra. 

lleergaiige. 

Sewan. 

Cbittaooho 

NOAKHOLLT 
TiPPBEAH  ... 


BHAGULPORB  DIVISION. 

MOHOHTB  ... 

Sadder         iab-division 
Beguserai         ditto 
Jamoi              ditto 

... 

... 

Mooghjr, 
Beguserai. 
Jamui. 

Bhagulpoeb 

*••  ' 

Sadder         sab-diyision 
Banka               ditto 
Muddebpom     ditto 
Soopoie            ditto 

;;*. 

... 

Bhagulpore. 
Banka. 
MuddefapuM. 
Soopoie. 

Pvtf^lAH  ... 

• 

"  ( 

Sadder         sub-division 
Arrareah           ditto 
Kisheng:aog6    ditto 

... 
—• 

>..  • 

Kusba, 

Arrareab. 

Eishengungo. 

Haldah      ... 

... 

District  of  Maldah 

... 

... 

English  Basar. 

CHITTAaONG  DIVISION. 


Sudder         sub-diyision 
Cox's  Biiar     ditto 


Sadder 
Fenny 


sub*dirision 
ditto 


Sudder         sub-diyision 
Brahmanberiah  ditto 
Chandpore         ditto 


Cbittagong. 
Cox's  Baaar. 

Ealitara  HAt. 
Paochgaohia  H&t. 

Commillak. 

Brahmanberiah. 

Chandpore. 


BURDWAN  DIVISION. 

Bvbdwah  ... 

.... 

Sudder         SBb-division 
Raneegnnge     ditto 
Cutwa              ditto 
Culna               ditto 

... 
... 

... 

... 
... 

Burdwan. 
Raneegunge. 
Cutwa. 
•Culna. 

MlDVAPOBl 

... 

Sudder 
OhatUi 
Tumlook 
Contai 

sub-division 
ditto 
ditto 
dit^ 

• 
...  « 

... 
..» 
•t. 

Midnapqre. 
Ghattair 
Tumlpok. 
Contai. 

Bbbbbhoox 

...{ 

Sudder         sub-division 
Bampore  Hat  ditto 

•— 

... 

Sudder. 
Bampore  HAt 

HOOOHLT  ... 

k. 

Sudder 

Serampore 

Jehanabad 

ITowrah 

Uiuberiah 

sub-division 
ditto 
dHto 
ditto 
ditto 

... 
... 
... 

... 

... 

Hooghly. 

Jehanabad. 

Uhlbtfiab. 

Babkooba 

...J 

Sudder 
Bishenporo 

sub  division 
ditto 

... 

... 

Bankoora. 
Bishenporo. 
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APPBMBIX. 


RAJSHAHYE  DIVISION. 


DUtrict. 

Local  anas. 

Marts  at  wbich  prioea 
ahall  be  reoorned. 

Bi  JtHAHTI                      ^  • 
i 

Saddar        milMlWuion 

*•• 

•— 

Beauleab. 

TSomgong         ditto 

M. 

NowgODg. 

ir#ttore            ditto 

*•» 

... 

NtAtte. 

PVBVA         ...                   ...  i 

Sudder        aab-division 

••• 

Pubnoa. 

Benijgttoge       ditto 

.M 

Serajguoge. 

f 

Sudder         iob-diTieion 

Bungpore. 
Nelphamari. 

HrrirnPAAV                           J 

Nelphamari      ditto 

... 

•  •• 

AUAUlrUJUi                             •••  ^ 

Earigaon          ditto 

..•    ' 

... 

Kurigaon. 

( 

Gjabanda        ditto 

... 

... 

Qjabanda. 

r 

Dinagepore    Mantiffi 

... 

... 

Bailway  Basar  HAt. 

DllTAOBPOBI                   ...  < 

Thakoorgaon    ditto 
RaigUDge         ditto 

... 

... 

Lahiry  HAt 
Baiguoge  HAt. 

L 

Fhulbaria         ditto 

... 

.*• 

Boe&A. 

Dietriot  of  Bogra 

... 

•  /. 

Bogra. 

DACCA  DIVISION. 

r 

Sadder         tub-dLTieion 

... 

Dacca. 

Dacca 

Naraiogunge    ditto 

... 

•  *. 

MudderguQga. 

Maniekgonge  ditto 

••• 

... 

ManiokguDge. 
Meerkadim  Mearutdrliaft.  * 

. 

liooDibigaoge  ditto 

... 

».. 

FU&BBSDPOBI 

Sadder         sub-difiaion 

... 

... 

Furreedpore. 

Goalundo          ditto 

.*• 

«.. 

Ooalundo. 

Madaripore      ditto 

... 

M. 

Madaripore. 

•  r 

Sadder         iab>diTiiion 
Taogail             ditto 

... 
... 

... 

Naurabad. 
Kagmari. 

MTXBHtxire 

Jamalpore         ditto 

... 

••. 

Jamalpore. 

KisboreguDge  ditto 

..t 

•.. 

Eiahoregunge. 

^ 

Netrokona        ditto 

..• 

— 

Netrokona. 

1 

Sudder         aub-diTiaion 

... 

... 

Burrital. 

Backbbouvob 

Patuakhally      diUo 
Peroiepore        ditto 

• 

... 
... 

Patuakhallj, 
Perosepore. 

'. 

Dakbia  Shabaspore 

... 

... 

Bhola. 

PEESIDBNCY  DIVISION. 

f 

Sadder         tab-divieioa 

•*• 

^. 

Berhampore. 

MoOBiHBDABAD 

Lalbagh            diUo 
Kandi               ditto 

... 

... 

Laibagb. 
Kandi. 

1^ 

JuDgjpore       ditto 

•*• 

«.. 

Jungypore. 

r 

Sudder         inb-diTition 

.*• 

•*. 

Goaree. 

J 

Kanagbat          ditto 

.*• 

Basaghat. 
Ealiabasar. 

NUOOBA     ...                   ...•< 

Meberpore        ditto 
Chooadanga     ditto 

... 

... 

1 

... 

... 

Chooadanga. 

,     t 

Eoofhtea         ditto 

• 
... 

a*. 

Babadurkhali. 

Sudder         tub-difition 
Narail             ^itto 

•*. 

*•• 

Jeeaore. 
NaraU. 

Jbuobb     ...                •.." 

Magoora           ditto 

... 

... 

Magoora. 
Sulkupah. 

* 

Jhenidah           ditto 

.•• 

•*. 

» 

Bongong           ditto 

BoDgong. 

' 

Sudder  Bub-diTiiioii 

... 

... 

ChetlaHAt. 

Baraeet,  Dum-Dum*  and  Barrackpora  lub* 

24-PBBOVBirjLBf    ^      ... 

diviaioDi            m. 

Bartaet. 

Diamond  Harbour  aub^diTision 

Mogra  H&i. 
Baduria  Baraon. 

^ 

Buseerhat  sub-diTition 

••• 

•*. 

_                              l' 

Sudder         tab-diTiaioA 

.*• 

•«. 

Ehoolna. 

Ehoolva  .;, 

Satkhira           ditto 
Bagirhat           dUto 

4*. 

Satkhira 
Bagirhat. 

1 
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RULES 'FRAMED  BY  THE  BOARD  OF  REVENUE  FOR 

CADASTRAL  SURVEY  IN  DISTRICI  OF 

MOZUFFERPORE. 


These  Tales  are  the  instrnciions  prescribed  bv  the  Board  of  ReVenne 
for  the  guidance  of  Rerenae  Officers  eii^a^ed  in  the  Cadastral  Snrvey  and 
Record-of- Rights  now  bein/^r  made  in  perorunnali  Oudesswar  and  Tuppaiis 
CJiukIa  Nye  and  Bntsaleh  of  pergunnah  Bisareh,  in  the  district  of  Alozuf- 
ferpore.  , 

According  to  the  Dictionaire  des  Dixtionnaires  tbe  word  ^^  cadastral" 
is  derived  from  tbe  medieval  Latin  word  eapUastrum^  '*  a  public  register 
containiog  the  quantity  and  value  of  lauded  property,  names  of  owners,  &c., 
which  served  for  the  assessment  of  the  tax  on  property/'  According  to 
others,  the  word  is  derived  from  the  French  verb  cadres^  to  square  or 
correspond  with,  all  objects  on  a  large  scale  or  plan  being  shown  in  their 
true  positions  and  proportion,  whereas  in  a  topographical  map«  certain 
features  must  be  exaggerated  for  sake  of  distinctness.  [Ocean  Highways, 
November  J  1872).  

The  Board  of  Revenue  has  given  the  following  instructions  under  the 
Bengal  Government  rule  8  of  chapter  VI  (p.  431  ante)  for  preparing  the 
khusrah  in  the  survey  of  Mozufferpore : 

The  external  boundaries  of  villages  will  be  measured  with  the  Gunter*s 
g-^  ^^^  chain  and  plotted  on  the  scale  of  16  or  24  or  32   inches 

^  to   the   mile  in   the  skeleton  sheets,  according  to  the 

discretion  of  the  Deputy  Superintendent  of  the  Survey  Department. 

The  measurement  of  fields  will  be  made  with  a  chain,  divided  and 
sub-divided  according  to  the  bigha  in  most  general  use  in  Uie  perguunnh. 

•  1.     The  amins  will  write  up,  or  cause  to  be   writ- 

ngtt*«*«  ^^^^  ^^^  ^^py   ^f  ^jj^  khmrah  and  one    copy  of  the 

khatians  in  Hindi. 

2.  The  unit  of  measurement  will  be  a  field  (locally  known  as  a 
A;t<a),  that  is*to  say,  the^  plot  separately  assessed  to 
Umtof  meiMureniant.  ^^^^^  ^^^^^  existing  ai/angemente  and  in  occupancy 
of  tlie  same  raiyat.  It  is  only  the  pntwari  or  tbe  raiyats  and  the  zemindafs 
or  their  agents  themselves  who  can  point  out  on  the  spot  what  area  con- 
stitutes a  kita  or  field,  and  the  boundaries  thereof,  and  the  amin  must  survey 
and  map  separately  every  plot  which  is  poiuted  out  to  him  as  a  separate 
kitaot  field,  however  small  it  may  be^  and  thou^utwo  such  MUm  are 
contiguous  and  belong  to  tbe  same  occupant.  ^ 

8.  Column  [1  (6)1  of  the  khuerah. — In  this  column  will  be  entered 
tlie  name  of  the  occupant  of  one  field  on  each  of  the  four  sides  of  the 
field  surveyed.     It   will  not  be  -enough  to  enter    <^  east  of  the  preceding 
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field''  {numberwala  8e  purab).  The  boandaries  should  be  gi?ea  as 
follows : — 

North  '«.  ...  ...  A.  B /a  field. 

Sonth  ...  ...  ...  C.  D.'s    „ 

£asi  ...  ...  ...  E.  F.'s    jf 

West  ...  ...  ...  This  raiy at's  field  number  so  and  so. 

4.  Khuarah  column  2.  Name  of  estate  or  share  of  eetate.^^It  (be 
village  contain  more  thnn  one  mehal  or  estate,  the  name  of  the  mekal  or 
estate  to  which  the  field  belongs  will  be  entered  in  this  column. 

5.  If  the  mehal  or  estate  has  been  divided  hy  regular  buiwcira  or  by 
private  partition^  the  name  of  the  patti  to  which  each  field  belongs  will  m 
entered  in  tliis  column. 

6.  When  a  dispute  arises  as  to  the  patti  or  mehal  to  which  a  field 
belongs^  the  amiu  will  note  the  particulars  of  the  dispute  iif  his  dispute  list, 
and  proceed  with  the  measurement^  leaving  the  column  for  the  disputed 
entry  blank. 

7.  Khusrdh  column  3.     Name  of  the  proprietor  and  landlord^  with 
Name  of  proprietor  to    parentage  and  caste, — In  this  column  will  appear  name 

be  entered.  Mortgagees  of  proprietor^  father's  name,  caste,  and  residence,  and 
and  tenure-holderi.  jf  t|,e  proprietor  has  mortgaged  his  share  or   let  if  in 

thikay  the  name  of  the  mortgagee  or  thikadar  will  also  appear  in  it. 

8.  In    case    proprietors,     mortgagees     and     tenure-holders     are     so 
NaiQei  of,propri^ri    numerous   that   their,   name    cannot  be  conveniently 

to  be  eutercid,  if  there  entered  in  column  3,  only  the  names  of  the  person  to 
not  space  for  all.  whom  rent  is  immediately  payable  and  of  the  prinoipai 

proprietor  need  be  entered,  a  reference  being  made  to  the  entries  in  the 
khewatj  which  show  the  names  of  all  the  other  landlords. 

9.  The  names  of  owners  of  land  held  revenue-free  from  Govemmeal 
.,  should  likewise  be  shown  in   column  3.  but  the  names 

Lakhirajdars.  ^j  holders  of  lands   claimed    to  be   held  rent-free  from 

proprietors  should  not  be  shown  in  it  The  latter  will  be  entered  in  ooluom 
4,  and  tlieir  rent  will  be  entered  as  zero.  The  rents  paid  by  the  tenants  of 
the  latter  lakhirajdars  should  be  shown  in  column  .13. 

10.  Column  4.    Name  of  rait/at. — If  the  patwari,  landlord,  and  raiyat 

*all  agree  as  to  the  name  of  the  occupant,  the  WHaa 

aliiS'^'laud.  *""  '^''"'    ^^  ^'^^^  ^y  ^^^^.  ^^y*  ^^  entered.     If  there  be  a  4ia* 
^^^^°  «  pute  as  to  who  is  tile  occupant,  the  amiu   wiUtatm 

this  column  blank,  note  the  allegations  made  by  the  (a)  raiyat,  (b)  palwaUtp 
and  (e)  zemindar  in  the  list  of  aisputes,  and  proceed  with  the  measureuMritt 
lie  will  send  a  list  of  such  disputes  to  his  departmental  superior^  wIm  4|ft 
refer  them  to  the  settlement  officer^  so  that  the  latter  may,  if  :pMflihli| 
proceed  to  settle  the  dispute  while  the  survey  is  going  on.  1 1   .* 

11.  Latid  cultrrlited  by  the  proprietor  or  thikadar  is  to  be  entetedfar 
column  4,  thus:  '' cultivated  by  the  proprietor  or  thikadar/' as  tiMiMMf 
inaybe.  ^  The  length  W  (ime  the  land  is  alleged  to  havci  been  so  ooltlViiiA 
may  be  given  in  the  column  of  remarks.  a9  stated  by  (a)  tlie  landkni^l^ 
by  the  patwari^  (c)  by  ih^  jeth  Jitijats.    The  settlement  ofioeir  mil. 
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qQenUy.  determined,  in  adeordanoe  with  rules  laid  down  in  the  chapter  on 
necord-of-UightSy  as  to  each  such  plot,  whether  it  is  really  nij-jotej  sir  or  zerat 
within  the  meaning  of  the  Tenancy  Act,  or  merely  land  cultivated  by  the  pro- 

Erietor  but  not  Wr.  Length  of  ouUivation  or  possession  need  not  recorded 
y  the  survey  amins  in  any  case  other  than  that  of  land  cultivated  by  the  pro- 
pijetor  himself;  and  the  settlement  officer  may,  if  he  find  that  the  record 
of  length  of  possession  by  amins  leads  to  disputes  or  retards  the 
work^  direct  that  the  amin  do  not  record  length  of  possession  in  even  such 
eases* 

12.  Column  5.  Ifame$  of  under^aiyats. — In  this  column  will  be 
entered  the  names  of  under-tenants  locally  called  '^  Katouli  or  Ralioti 
Assamees/'  where  lands  have  been  sublet  under  kartouli  pottas  to  indigo 
factories^  the  name  of  the  lessee  should  be  entered  in  this  column. 

13.  Column  6.— Area  in  pergunnali  bigha  of  4,225  square  yards  is 
to  be  given,  and  should  be  worked  out  and  explained  to  the  parties  daily  as 
the  measurement  proceeds. 

14.  Column  7.     Area  in  local  bighas, — The  local  bigha  is  stated  in 
T      41,   *  1     1  1     .    the  survey  records  of  1847  to  be  that  of   6i  h&ths   to 

ho-to'StLJrt^JniS?*'  the  Uggi,  or  4,225  sqnarejarils.  It  will,  however,  be 
found  that  the  bigha  actually  in  use,  is  in  many  villages, 
soiAewhat  different.  The  amin  wiU  record  in  each  melial  the  length  of  the 
village  laggi  according  to  which  rents  are  now  assessed  as  stated  by  (a) 
the  landlord^  (b)  the  tenant,  •  (c)  the  patwari.  In  case  of  dispute  he  will 
niake  an  entry  in  his  dispute  list^  and  the  matter  will  be  referred  to  the 
settlement  officer.  The  settlement  officer,  if  he  lias  not  already  settled  the 
question  at  the  time  of  the  demarcation,  will,  after  local  enquiry,  ascertain 
what  the  area  of  the  village  bigha  is,  and  notify  his  decision  to  the  survey 
officers^  who  can  fill  in  column  8,  by  converting  the  area  in  bighas  of  6\ 
Mths  to  the  area  in  village  bighas.  In  many  cases  the  village  bigha  will  be 
fonnd  to  be  the  bigha  of  64  hftths  to  the  laggi^  It  is  of  great  importance,  with 
a  view  to  the  determination  of  what  are  fair  rents,  that  the  exact  length  of 
the  village  laggi,  on  which  rents  are  now  actually  paid,  should  he  ac- 
curately ascertained.  It  is  not  enough  to  say  the  laggi  is  of  so  many 
^^  h&ths."  The  length  of  the  so-called  h&th  must  also  be  ascertained.  Iq 
some  cases  the  ^^Mth"  will  be  fonnd  to  be  a  cubit  of  eighteen  inches :  in 
others  it  will  be  found  that  the  '^  h&th''  was  determined  by  the  length  of 
a  particular  individual's  forearm.  Disregard  of  facts  of  this  kind  may 
kad  to  serious  injustice  in  determining  amounts  of  rentals^  should  they  be 
calculated  at  existing  rates  on  areas  resulting  from  scientific  survey. 
Should  the  conversion  of  areas  of  fields  from  the  pergnnnah  to  village 
bighas  :  cause  much  extra  labour,  it  may  be  found  sufficient  to  convert  trie 
ioM  areas  of  each  class  of  land  by  soil,  such  as  of  dhanhar  and  bhi^  in  the 
lioldings  into  vi  Uage  bighas. 

15.  Cols.  8  to  11.  Method  of  irriffationy  cropped  areae^  details  of  un- 
cropped  land.  The  survey  officers  will  give  detaile4  directions  for  filling 
MtW^umns  relating  to  irrigation  and  for  the « compilation  of  statistics 
of  onmped  areas.  The  instructions  given  shouldi  however,  be  submitted 
tO|  ana  ap^ved  by,  the  settlement  officer. 
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The  following  remarks  should  be  borne  in  mind  in  giving  instruefeions 
in  these  matters  : — 

All  cultivated  fields  in  the  district  are  either  single-cropped  or  donbte^ 
cropped.    There  are  three  descriptions  of  crops,  locally  known  as*— 

(1)  Bhadoij  sown  in  Jeth  and  Asarh. 

(2)  Affhaniy  sown  in  Bhadro  and  Assin,  generally  dhcui  crop. 

(3)  Babiy  sown  in  Aghnn  and  Pons. 

Single-cropped  fields  are  those  which  are  fotind  to  grow  in  the  ywnt 
of  survey  only  a  bhadoi  crop,  or  only  an  aghani  crop  (t.«.,  dhan)y  or  <m!y 
a  ra6i  crop.     Double-cropped  are  those  which  grow  in  the  year  of  surrey — 

(a)  Bliodoi  and  Itabi. — Bhit  land  will  be  found  generally  to  be  of  thi^ 
kind,  or  (b)  Aghani  and  Rabi — Some  dhan  fields  will  be  found  to  be  of  this 
kind,  growing  dhan  for  aghani^  and  tisi  or  kheaari  for  rabu 

It  must  be  remembered  that  the  single-cropped  lands  need  not  neoe»- 
sarily  grow  only  one  product.  There  may  be  two  or  mona  crops  growing 
simultaneously  for  bhadoi;  for  example,  there  may  be  growing  at  the  same 
time  in  the  same  laud  makai  and  urid.  If  this  land  does  not  grow  a: f«M 
crop  in  the  same  year,  it  will  still  be  ekfasla. 

The  names  of  all  the  crops  grown   in   the  year  of  survey  should  be 
entered.     There  may  he^murtoa  for  the  bhadoi^  and  Joo,  tin  and  mtso  for  the 
vabi    harvest.    It  will  not  he  enough   to  enter  merely  murwa  and  jao. 
The  entry  must  be  made  in  this  way  : — 

Bhadoi         •••  •••  •••     Murwa. 

Rabi  •••  ...  ...     Jao,  Tisi,  Sarso. 

16.  Column  12  of  the  khusrah.  Bate  of  rent  of  rau/at. — (a)  In  this 
column  the  amin  will  enter  the  rate  of  rent  of  nagdi  lands  as  stated — (a)  by 
the  landlord,  (b)  by  the  raiyat^  (o)  by  the  patwari.  The  amin  will  not  niab^ 
any  attempt  to  determine  what  the  rate  actually  is.  He  will  merely  reoord 
the  rates  as  alleged  by  the  three  parties  named  above.  It  is  not  ordinarily 
necessary  for  the  purposes  of  Tenancy  Act  to  determine  the  rate  of  rent 
except  where  questions  arise  regarding  fixed  rates.  Such  questions,  wlien 
they  have  to  be  determined  at  all,  will  be  determined  by  the  settlement 
officer.  If  any  of  the  three  parties  named  does  not  attend  at  the  time  of 
the  measurement,  or  attend  and  says  he  is  ignorant  of  the  rate,  the  oolnmn 
regarding  his  statement  may  be  left  blank,  and  the  reason  may  be  noted  in 
tlie  column  of  remarks. 

(a).  If  the  land  is  held  bhadoiy  the  word  bhadoi  will  be  written  in  tb» 
column.  If  alleged  to  be  held  munkhap,  that  is  to  say,  on  a  lump  sum  rental 
of  so  much  grains  for  an  entire  holding;  and  not  so  much  per  bigha,  tlwa 
the  word  munkhap  will  be  enteVed  with  particulars  of  the  amount  of  rent* 

(i).  If  the  land  is  dainSed  to  be  held  rent  free  from  the  xemindar, 
th^  rate  of  rent  as  stated  by  the  raiyat,  will  be  entered  zero,  and  a  remark 
added  thus — claimed  rent-free  ^^  muafi  bromottur"  ^^eimtter  or  devutiw^* 
as  the  case  may  be.  If  the  landlord  denies  that  the  land  is  held  rent-free^ 
the  rate,  as  stated  by  Jicm,  will  also  be  entered. 

17.  Column  13  of  the  kkuerah.  Rate  of  rent  of  ttnder^aiyat. — In  Ihia 
column  the  amin  wiirent^r  the  rate  of  rent  paid  by  the  under-raiyat  a% 
stated  (a)  by  the  head  raiyat,  (b)  by  the  under-raiyat.  If  the  land  is  held) 
under  a  kurtouli  pottah,  the  rate  given  in  the  pottak  should  be  entered. 
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18.  Columan  14  of  the  khusrah.  Clas$  of  wil. — ^Id  this  odiumn 
^'ill  be  entered  the  olass  of  soil  as  locally  known  and  recognised  by  -the 
t^ultivators  of  the  district;  not  that  to  which  the  aniiu  may  have  beeA 
acoustomed  *in  other  districts.  The  local  classification  of  soils  is  into 
ffhanhar  and  bhU*  Dhanhar  is  land  on  which  aman  dhan  is  grown  in 
the  year  of  survey.  Bhii  or  npland  is  all  other  cultivated  land.  DhanAar 
may  be  fonnd  to  be  subdivided  at  present  into  first-class^  second-class 
and  so  on ;  where  this  is  the  oasoi  the  amiu  with  enter  dhanhar  amU^  or 
dhcmhar  duim,  as  the  case  may  ba 

Bhie  in  the  same  way  may  be  fonnd  to  be  locally  classified  into 
manured  upland  near  the  vilkge  site ;  upland  outside  the  belt  of  land 
round  the  village  site ;  and  usar.  But  the  rule  to  be  remembered  is  that 
whatever  the  local  classification  known  to  the  patwari,  raiyat  and  land^ 
lord  may  be  found  to  be,  it  is  that  classification,  the  particulars  of  which 
will  be  asceilained  by  the  settlement  officer  in  communication  with  the 
Deputy  Superintendent  of  Survey,  which  should  be  followed  in  the  khwikrah 
and  described  in  the  village  reports,  and  not  the  amin's  ideaa  on  ^ 
quality  of  land. 


The  Board  of  Revenue  has,  under  Bengal*  Government  Rule  9  of 
Chapter  VI  (p.  482,  arde)^  prescribed  the  following  instructions  for  the 
guidance  of  Survey  and  Revenue  Officers  in  the  preparation  of  khaitdm  in 
the  survey  of  Mozufierpore  : 

The  Survey  Officers  will  make  out  jamahandi  slips  or  Matiamj  and 
they  will  make  over  the  slips  for  each  village  to  the  settlement  officer  a^ 
soon  as  after  the  amin  has  left  the  village  as  possible.  The  survey  officers 
will  fill  in  only  the  columns  of  the  khatians  which  relate  to  undisputed 
possession  and  occupancy,  area,  crops,  irrigation,  statistics,  rates  of  rent, 
field  by  field.  They  will  not  concern  themselves  with  total  amount  of 
rentals  of  holdings,  questions  of  right,  or  disputed  questions  of  pogsessioiii 
and  occupancy,  which  will  be  enquired  into  and  determined  by  the  settle- 
ment officers. 

( 1 .)  Jamahandi  slip$  to  be  made  for  each  holding j  tenurey  and  under-tenur^ 
Separate  jamahandi  slips  will  be  prepared  for  each  tenure-holder,  |*aiyat 
and  under-raijat  in  each  estate,  and  if  a  cultivator  holds  in  more  than  one 
share  of  a  partitioned  estate,  a  separate  slip  will  be  prepared  for  each  share. 
The  slips  for  tenure  and  under-tenure  holders  will  be*  separated  by  the  settle- 
ment officer  after  determination  t)f  each  tenant's  status  froni  raiyats'  khaHane, 
and  will  be  separately  filled.  *  *  .    < 

(2.)    Separate  slips  should  be  prepared  for  the  following  items  also  :— 

(1).  Groves  (baghs).  *     •  . 

(2).  Culturable  waste  (new)  (iadid).  ' 

(3).  Culturable  waste  (old)  (kadimi). 

(4).  Village  sites  (6<wpft).  ^  ••  • 

(5).  Barren  waste  {ghair  mumkin)* 

(6).  Tanks  and  nal&s.  «      * 

(7).  Roads  belonging  to  Government. 

(8).  Other  roads. 

Digitized  by  VjOOQIC 


448/  THE  RENT  LAW  OF  BENGAL.  [b.  R.  RULE& 

• 
(3.)     Before  the  aniiabegins  cftdosfral  measnrementeylie  should  obtain  from 
ATphabetioal    litt   of    ^'^^  patwari  or  from  the   huidlord's   ageut   a  Ikt,  alpha- 
ten«nt8  to  be  procured    betically  arranged,  of  all  the  raiyats   and   other  occa- 
from  the  patwari.  pants  of  land  in  the  block   which  he  has  'to  measureu 

This  list  would  be  a  copy  of  the  patwaris'  jamabandi,  re-arranged  alphabeti- 
cally for  each  estate  or  share  of  an  estate. 

(4.)    As  the  measurement  proceeds  the  amin  will  enter  opposite  each  occu- 
Zhatians  to  be  made     pant's  name,  the  serial  numbers  of  the  fields   held   by 
out  daily  aa  meaaure-    jnm  ;  and  in  the  evening   of  each  day  he   will  fill  in 
meni  prooeeda.  columns  I  to   9   of   each   raiyafs    kJuUian.      If,   for 

example,  fields  Nos.  8,  9,  10  belong  to  A  and  B,  the  amin  will  write  down 
the  figures  8^  7, 10  opposite  A,  3's  name  at  tlie  time  of  measurement,  and 
in  the  evening  he  will  fill  up  the  other  columns  of  A,  B's  khaiian, 

(5.)  As  the  kahtian  is  written  up  day  by  day,  so  should  all  tliat  is  entered 
tt^atakUm  ^^  ^^  ^®*  **  ^^^  **   practicable,  explained  day   by  day 

^  to  the   tenants   and   landlords  concerned ;    in    other 

words,  what  is  called  the  ^  tazdiq''  (attestation)  should  proceed  day  by  day 
with  the  measurement;  so  that,  if  anybody  interested  has  any  objection 
to  any  entry  made  relating  to  his  fields,  he  should  be  able  to  have  his  objec- 
tion cleared  up  before  Uie^amin  leaves  the  village. 

Instructions  for  fiUing  up  the  columm  of  the  khatian* 
Column   1.   Name  qf  Landlord. — Should  there  be  a  large  nnmblr  of 
sharers,  only  the  name  of  the  principal  landlord,  to  whom  rent  is  immediately 
payable,  need  b^  entered,  but*  a  reference  should  be   made  to  the  entry 
in  the  kli^wat  containing  the  names  of  all  other  landlords. 

Column  3. — Will  contain  the  names  and  descriptions  of  all  the  cultivators 
or  shares  in  the  field,  as  well  as  the  names  of  mortgagees  in  cases  where 
the  fields  are  mortgaged. 

Column  4.— Will  show  the  names  of  nnder-raiyats  with  a  reference 
to  the  number  of  the  iAottoA  in  which  the  particulars  of  the  nnder-raiyat's 
holding  will  be  found. 

Column  6. — The  sub-columns  of  this  column  will  show  the  area  of 
each  class  of  land  by  soil  in  the  holding,  such  as  dhanhar^  bhit. 

Column  9. — Area  in  village  biglias  will  he  filled  in  by  the  survey 
officers  after  receipt  of  notification  of  the  length  of  the  village  laggi  current 
in  each  mehal  from  the  scittiement  officer. 

Columns  10,  11,12. — Amount  of  present  rent  according  to  zemindar, 
raiyat  and  patwari  will  be  filled^in  by  the  settlement  officers. 

Columns'  18,  14,  15,  IS.-^Pttirrent  fixed,  if  any ;  class  ofhodding  \  mode 
,  in  ibhich  rent  has  been  fbted ;  special  incidents  of  the  tenancy. — ^These   columns 
will  be  filled  in  by  the  Settlement  Officers  in  accordance  with  the  rules  pre- 
scribed in  the  chapter  on  the  ^f  Records  of  Bights.'' 
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Rulea  under  section  100. 

(1.)  Every  manager  appointed  under  chapter  IX  of  the  Bengal  Tenancy 
Act  shall,  in  all  matters,  act  in  accordance  with  such  orders  as 
may,  from  time  to  time,  be  issued  by  the  District  Judge. 

(2.)  The  manager  shall  pay  the  Government  revenue,  rent,  and  other 
demands  of  the  like  nature,  as  also  all  just  liabilities  upon  ihe 
estate,  in  due  and  proper  time. 

(3.)  No  mana^r  shall  have  power  to  sell  or  mortgage  any  property, 
nor  shall  he  grant  or  renew  a  lease  for  any  peric^  exceeding  three 
years,  without  the  express  sanction  of  the  District  Judge,  provid- 
ed that  this  rule  shall  not  render  valid  any  lease  for  shorter  time 
than  three  years  if  such  lease  is  disapproved  of  by  the  District 
Jud^e,  or  if  the  District  Judge  directs  that  his  sanction  is  to  be 
obtained  as  regards  all  leases  granted  by  the  manager. 

^4.)    The  manager  shall  apply  for  the  sanction  of  the  District  Judge 
to  any  act  which  may  involve  extraordinary  expense. 
—  •I 

Rvlea  under  Chapter  XIL 

(6)  All  applications  to  distrain  shall  be  presented  and  heard  in  open 
Court  The  examination  mentioned  in  section  123,  sub.-section 
(2)  shall  be  on  oath  or  affirmation. 

(6.)  All  such  applications  and  all  notices  of  distraint  under  section  141 
shall  be  entered  in  a  register  to  be  called  the  "  Distraint  Register,'' 
which  shall  be  kept  in  the  form  annexed.  A  copy  of  every 
such  application,  to  be  fiimished  by  the  applicant,  shall  be 
given  to  the  officer  appointed  to  make  the  distraint,  and  a  copy 
of  the  notice  under  section  141,  to  be  similarly  furnished  by  the 
applicant,  shall  be  given  to  the  officer  placed  in  charge  of  the 
distrained  property.     (See  the  next  page.) 

(7.)    The  officer  deputed  to  make  a  distraint  under  section  124,  or  to 
take  charge  of  produce  distrained  under  section  141,  must  in  all 
cases  be  able  to  read  and  write  ^he  language  of  the  district 
(8.)     The  written  demand  under  section   125  shall  be  framed  in  accord- 
ance with  the  entries  contained  in  the  application  or  notice  ^ 
referred  to  in  Rule  2. 
(9.)    The  notification  of  distraint  directed  in  section  124,  Act  VJLLl  of 
1886,  shall  be  published,—  ^  ••  •  .,    ;     . 

By  fixing  up  in  a  conspicuous  part  of  the  holding  or  other 
place  in  which  the  produce  is^  a  notice  that  such  produce 
has  been  distrained^  and  by  proclaiming  at  the  same 
time  the  contents  of  the  notice  by  beat  of  drum». 
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(10.)  The  notice  shall  specify  the  name  of  the  |>erson  at  whose  insftance 
the  distraint  is  made,  the  name  of  the  defaulter,  the  name  of  the 
person  in  whose  charge  the  produce  has  been  placed,  and  the 
amount  of  the  arrear  due  ;  and  it  shall  direct  any  person  intend- 
ing to  reap,  gather,  or  store  the  crop  or  produce,  if  unreaped  or 
ungathered,  or  intending  to  do  any  other  act,  necessary  for  its 
preservation,  to  give  due  notice  of  his  intention  to  the  person 
who  has  been  pl^d  in  charge. 

(Jl.)  The  notice  riiall  be  fixed  up  in  the  presence  of  not  less  thafl 
two  persons,  in  addition  to  the  agent  of  the  distrainer,  who 
pointe  out  the  crop  or  produce. 

(12.)  In  the  event  of  it  being  necessary  for  the  distraining  oflScer,  or 
the  ^officer  placed  in  chaise  of  distrained  property,  to  reap, 
to  gather,  or  store  any  crops  or  produce,  or  to  do  any  other  acts  for 
the  due  preservation  of  the  same,  as  provided  by -section  126, 
the  person  at  whose  instance  the  distraint  was  made  shall 
advance  the  funds  necessary  to  this  end. 

(13.)  The  officer  holding  a  sale  under  section  181  shall  record  a  descrip- 
tion of  the  property  oflfered  for  sale,  ^e  names  of  all  persons 
bidding  for  the  same,  and  the  amount  bid  by  each ;  and  if  the 
sale  is  postponed,  he  shall  record  an  order  to  tlus  eflbct,  and  shall 
then  and  there  notify  the  place  where  and  the  time  when  the 
sale  will  be  held.  • 

(14.)  When  the  sale  is  concluded  and  the  sale  proceeds  are  realized, 
the  officer  who  held  the  sale  shall,  after  paying  the  costs  of  the 
distraint  and  sale,  as  directed  in  section  134,  forthwith  pay  the 
balance  into  Court 

(15.)  The  officer  holdinjg  the  sale  shall  take  separate  receipts  for  all 
sums  paid  by  him  as  costs  of  the  distraint  and  sale  under 
section  134,  sub-section  (1),  and  if  the  person  giving  the  receipt  is 
unable  to  write,  the  receipt  shall  be  attested  by  some  person  able 
to  do  so. 

(16.)  When  a  distraint  is  withdrawn  under  section  136,  the  notification 
of  distraint,  published  under  section  124^  shall  be  taken  down. 

(17.)  All  officers  deputed  to.distrain  property  under  this  chapter  shall, 
if  there  is  a  post  office  in  the  ficinity,  report  to  the  Court  by 
letter  immediately  the  distraint  b  made,  or  if  there  is  no  such 
»  post  office,   shall,  immediately  on  his  return,   report  in  writing 

the  nature  and  extent  of  the  crop  or  produce  distrained,  the  day 
on  which  the  distraint  was  made,  the  name  of  the  person,  (if  any) 
placed  in  charge  of  the  crop,  and  the  dajj  fixed  for  the  sale,  or  if 
the  sale  has  taken  place,  the  day  on  which  it  took  place.  He 
shall  also,  immediately  on  his  return,  file  an  account  of  all 
money  received  and  disbursed  by  him,  together  with  the  receipts 
for  the  same  and  the  record  of  the  biddings  at  the  sale,  if  a  sale 
has  taken  place. 
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(18.)    Every  person  distraining  produce  by  virtue  of  the  authority  con- 
ferred on  him  under  section  141  of  Act  YIII,  of  1885,  shall  give 
notice  of  such  distraint  to  the   Civil   Court  having  jurisdiction 
to  entertain  an  application  for  the  distraint  of  such  produce  in 
a  tabular  form  which  shall  contain  the  following  particulars : — 
.(a.)    The  name  and  address  of  the  person  at  whose  instance 
the  distraint  was  made,  and  a  description  of  his  interest 
in  the  property,  whether  as  proprietor,  tenure-holder, 
or  raiyat 
(&.)    The  name  of  the  defaulter  and  of  the  place  in  whidi 

he  resides,  or  was  known  to  be  last  residing, 
(c.)    The  amount  of  the  arrear  with  interest,  if  any,  and  the 

¥eriod  in  respect  of  which  it  is  claimed, 
he  holding  m  respect  of  which  the  arrear  is  claimed, 

the  bounds^es  there  of,  or  such  oth^  particulars  as 

may  suffice  for  its  identification. 
(e.)    The  description  and  approximate  value  of  the  produce 

distrained  and  if  the  same  has  been  reaped  or  gathered^ 

the  place  in  which  it  is  stored. 
(/.)    The  name  of  the  person  by  whom  the  distraint  was 

actually  made,  ana  the  name  and  address  of  the  peifton 

in  whose  charge  the  produce  has  been  placed, 
(gr.)    The  date  on  which  the  distraint  was  made. 
{h.)    If  the  crop  or  produce  is  standing  or  ungathered, 

the  time  at  which  it  is  likely  to  be  cut  or  gathered. 
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MISCELLANEOUS  RULES,  NOTIFICATIONS  AND 

ORDERS. 


(A.)  The  following  notification  of  the  4th  September  1885  appeared  in 
the  Calcutta  Gazette  of  the  9th  September  1885  : — 

"  In  exercise  of  the  powers  vested  in  him  by  section  1,  (2)  of  tlie  Ben^ral 
Tenancy  Act,  and  with  the  sanction  of  the  Governor-General  in  Conncil,  the 
Lient^nant-Go^wrnor  is  pleased  to  declare  that  tlie  Act  shall  come  into  force 
on  tlie  1st  November  1885/' — B.  B.  Rieleyj  Officiating  Secretary  to  the  Govt, 
of  Bengal. 

(B.)  For  the  correspondence  on  the  subject  of  form  of  receipts  being 
supplied  by  Government,  see  page  243  ante* 

(0.)  The  following  notification  appeared  in^the  Calcutta  Gazette  of 
Ndvember,  1885,  p.  988  :— 

"  Under  s.  392  of  Act  XIV  of  1882,  the  Lieutenant-Governor  has  been 
pleased  to  make  the  following  rules  as  to  the  persons  to  whom  commission 
shall  be  issued  under  the  Bengal  Tenancy  Act.  * 

**  Whenever  under  ss.  31  (6)  and  158  (2)  of  the  Benofal  Tennncy  Act, 
a  Court  directs  that  a  local  enquiry  be  held  under  Chap.  XXV  of  the 
Code  of  Civil  Procedure,  the  commission  shall  be  issued  to  such 
person,  not  being  below  the  rank  of  an  Assistant  or  Deputy  Collector,  as 
the  Collector  of  the  District  may,  from  time  to  time,  select  for  the  purpose. 

"The  Court  shall  issue  a  precept  to  the  Collector  requiring  him  forth- 
with to  nominate  a  fit  person  as  above  to  conduct  the  enquiry,  and  the 
commission  shall  be  issued  to  the  person  so  nominated." 

(D.)  The  following  instructions  occur  in  Circular  Order  of  the  High 
Court,  No»  29  of  21st  August  1879,  and  are  still  in  force  : — ^*  Explanations 
of  the  delay  in  the  disposal  of  suits  shall  be  submitted  quarterly  to  the  District 
Judge  by  the  Subordinate  Courts  of  all  cases  which  ane  pending  for  anore  than 
six  months ;  but  in  the  case  of  retit  suits.  District  Judges  must  make  enquiry 
if  the  number  entered  as  pending  more  than  three  mouths  is  unusually 
great"  * 

(E.)  The  following  rules  for  the  prompt  trial  of  undefended  i(nd 
otlier  suits  for  arrears  of  rent  were  circulated  with  High  Court  No.  372» 
dated  4th  February  1871>  and  are  still  extant  :  — 

(a)  Every  summcmsin  any  suit  for  arrears  of>rent,  not  being  a  suit 
in  which  enhancement  is  sought,  shall  command  the  defendant  to 
appear  at  the  expiration  of  fourteen  clear  days  after  service 
thereof. 
(6)  Every  such  suit  entered  in  the  register  shall  be  marked  thus  : — 
^'  Rent  Suit/'  '^  fiaki  Ehaauiuas  Mokuddama,''  <<  Baki  Malgoozari." 
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(c)  Immediately  on  the  returns  of  the  snmmons  in  any  such  ^'  rent 
suit/'  the  suit  shall  be  entered  in  a  list  of  causes  in  the  followinc^f 
form,  to  be  stuck  up  in  the  Court  house,  specifying  the  day  for 
hearing,  whicii  shall  be  the  day  fixed  for  the  appearance  of  the 
defendant,  or  on  tlte  earliest  day  on  which  the  Court  shall  sit 
after  such  day. 


List  of  Rent  Suits  in  the  Court  of  the 

of 

Number  of  Case  on 
the  Ucgister, 

Names  of  Parties. 

Claim, 

Date  fixed  for  trial. 

* 

(d)  Each  suit  shall  be  called  on  in  its  turn  at  the  sittino;  of  the  Court^ 
and  before  suits  of  any  other  description,  upon  the  day  for 
the  hearing  thereof;  and  in  every  case  in  which  it  shall  be  sIioytu 
that  the  defendant  has  been  duly  served  with  the  summons  .iu 
proper  time  to  enable  him  to  appear  and  defend  the  suit,  but  the 
defendant  does  not,  either  in  person  or  by  any  authorized  agent  or 
pleader,  appear  or  make  an&wer  to  the  suit,  tiie  case  shall  be 
forthwitli  taken  up  and  heard  exparte,  unless  in  any  particular 
case  the.  Court,  for  special  reasons  to  be  recorded  in  the 
proceedings,  sliall  think  fit  to  order  otherwise. 

(e  ) — Provided,  nevertheless,  that  no  suit  for  arrears  of  rent  shall  be 
called  on  and  tried  exparte  when  tlie  summons  shall  not  have 
been  served  at  least  fourteen  clear  days  befure  the  day  of 
Iiearing. 

(f.) — When  it  appears  that  the  summons  has  not  been  duly  served,  or 
that  fourteen  clear  days  have  not  elapsed  from  the  date  of  the 
due  service  of  the  summons,  the  case  shall  stand  over  until 
a  day  to  be  fixed  immediately  after  the  expiration  of  fourteen 
clear  days  from  the  date  of  the  due  service  of  the  summons. 

(ff.) — Where  the  defendant  appears  and  makes  answer  or  denies  to 
contest  the  claim,  the  case  shall  be  ordinarily  placed  in  the 
list  of  defended  tsauses  and  come  on  in  its  turn  ;  provided 
that  if  the  case  apptaar  likely  to  be  a  short  one,  the  Judge  may 
take  it  up  and  try  it  immediately  after  the  undefended  cases 
fixed  for  the  day,  or  may  set  it  down  for  hearing  on  an  early 
day,  if  either  of  such  courses  appear  to  him  to  be  expedient 
with  reference  to  the  state  of  his  file  or  the  convenience  of  the 
parties.     (Rule  No.  72  of  the  18th  September  1884.) 

(h.) — In  a  district  where  the  system  of  payment  of  rent  in  kind 
prevails,  a  raiyat  has  the  right  to  deposit  in  Court  such  portion 
of  the  value  of  his  produce  as  represents  the  rent  almittedly  due 
to  the  aemindar  (0.  A.  N.  No.  4  of  5th  March  1875.) 
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(F.)  [Elevenue  Agerits  practising  as  pleaders  in  Rent  Saits. — (CO., 
No.  30  of  19th  August  1878.)  ] 

Revenue  Agents  should  be  allowed  half  pleaders'  fees.  If  a  pleader  and 
a  Revenue  rAgent  be  retained  and  act  on  the  same  side  in  the  same  suit, 
one  pleaders'  fee  should  be  allowed. 

(G.)  [Functions  of  mokhtars  practising  in  Subordinate  Courts  with 
regard  to  Rent  Acts.     (Rule  5  of  6th  February  18b2.)  ] 

Besides  their  ordinary  functions,  powers  and  duties  under  the  Civil 
Procedure  Code,  the  mookhtars— • 

(1)  May  apply  to  establish  a  right  to  measure  land   under  the 

Rent  Act. 

(2)  May  apply  to  have  land  measured  under  the  Rent  Act. 

(3)  May  deposit  rent  under  the  Rent  Act. 

(4)  May  apply  for  execution,  distraint,  and  sale  under  the  Act. 


•  • 
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•       REGULATION  VlII  of  18ia 

Patni  Regulation. 

A  REOUT4ATION  to  declare  {he  validity  of  certain  tenures  and  to  define 
ike  rdative  rights  of  zemindars  and  patni  taZvJcdars,  also  to 
establish  a  process  for  the  sale  of  such  taluks  in  satisfaction  of  tlie 
zemindar's  demand  of  rent  and  to  explain  and  modify  other  parts  of 
the  system  established  for  the  collection  of  rents  generally  throughout 
Bengal — Passed  by  the  Oovemor-Oeneral  in  Council  on  the  3rd 
September  1819. 

By  the  rules  of  the  perpetual  settlement  proprietor  of  estates  paying 
Preamble.         '  revenue  to  Government,  that  is,  the  individuals  answer- 

able to  Government  for  the  revenue   then  assessed 
on  the  different  mahals,  were  declared    to    be    entitled    to    make    any 
arrangements  for  the  leasing  of  their  lands  in  taluk  or  otherwise,  that 
they  mijgrht  deem  most  conducive  to    their  interesta     By  the  rules   of 
'  Regulation  XLIV  of  1719,  however,  all  such  arrangements  were  subjected 
to  two  limitations— ^r8^,  that  the  jumma  or  rent  should  not  be  fixed  for 
a  ^riod  exceeding  ten  vears ;    and,  secondly,  that  in  case  of  a  sale  for 
Government    arrears  suc^  leases  or  arrangements   should  stand   cancell- 
ed from   the  day  of  the  sale.     The  provisions   of  section   2,  Regulation 
XLTV  of  1793,  by  which  the  period  of  all  fixed  engagemeifts  for  rent   was 
limited  to  ten  years,  have  been  rescinded  by  section  2,  Regulation  V  of  1812, 
and  in  Regulation  XVIII  of  the  same  year,  it  is  more  distinctly  declared 
that  zemindars  are  at  liberty  to  grant  taluks  or  other  leases  of  their  lands, 
fixing  the  rent  in  perpetuity  at  their  discretion,  subject,   however,  to  the 
liabiUty  of  being  dissolved  on  sale  of  the  grantor's  estate  for  arrears  of  the 
Government  revenue  in  the  same  manner   as  heretofore.    In  practice   the 
grant  of  taluks  and  other  leases  at  a  rent  fixed  in  perpetuity  had  been 
common  with  the  zemindars  of  Bengal  for  some  time  before  the  passing 
of    the  two  Regulations  last  mentioned,  but,   notwithstanding  the  abro- 
gation of  the  rule  which    declared   such    arrangements    null    and    void, 
and  the  abandonment  of  all  intention  or  desire  to  have  it  enforced  as 
a  security  to  the  Government  revenue  in  the  manner  originally  contemplated, . 
it  was  omitted  to  declare  in  the  rules  of  Regulations  V  and  XVlII  of 
1812  or  in  any  other  Regulatidh,  whether  tenures  at  the  time  in  existence 
and  held  under  covenants  or  engagements  'entered  into*  by  the   parties 
in  violation  of  the  rule  of  section  2,  Regulation  XLIV  of  1793,  should,    if 
called  in  question,   be  deemed    invalid    and    void    as    heretofore.      This 

nt  it  has  been  dieenied  necessary  to  set  at  rest  by  a  general 
uration  of  the  validity  of  any  tenures  that  may  be  now  in  ex- 
istence, notwithstanding,  that  they  may  have  bec^j  granted  at  a  rent 
ixed  in  perpetuity  or  for  a  longer  term  than  ten  years,  while  the  rule 
fixing  this  limitation  to  the  term  of  all  such  en^ptgements  and  declaring 
null  and  void,  any  granted  in  contravention  thereto  was  in  force.  Further- 
more in  the  exercise  of  the  privilege  thus  conceded  to  zemindars  under  • 
^ect  engagements  wit^  Government  there  has  been  created  a  tenure 
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which    had    its    origin    on    the   estates   of  the  Baja    of   Bordwan,    but 
has  since  been  extended  to   other  zemindars  to  be  held  at  a  rent  fixed 
in  perpetuity  by  th^  lesfeee^  and  hid '  heirs  for  erer.  The- tenant  is  called 
upon  to  furnish  collateral  security  for  the  rent  and  for  his  conduct  ^eneraHy, 
or  hg  is  excused  from  thid  obligation   at  the  zemindar's  discretion ;  but^ 
even  if  the  original  tenant   be  excused,  still  in  case,  of  sale  for  arreaw  or 
9ther  operation  leading  to  the  introduction  of  another  tenant,  such  new 
incumbent  has  alway^^  in   pra/^tifip  ^^'l   ^^'«^ble  to  be  so  calle<i  upon   ^^ 
t^g^ption  ot^tbe  zemindar.     By    the    terms    also    of  the  engagements 
intercnanged    it    is    amongst    other    stipulations    proyidpfl    fhi^t   i^  f^agft 
of  an  arrear  occurring  tne  tenure  may  be  brought  to  sale  by  the  zeminda/r, 
an^,if  the  sale  do  not  yield  a  sufficient  amount  to  make  good  thft  balftBcSr" 
of"  rent  at  the  time  due,  the  remaiBii»  property  of  the  defaulter  shall  be 
further  answerable   for  the  demand.    These  tenittes  have  usually  been 
denominated  m^m  taluks,  and  it  has  been  a  common  practice  of  the 
holders  of  them  to  underlet  on  precisely  similar  terms  to  other  persons^ 
who    on  taking  such  leases  went  by  the   name    of  durpatni  talukdars. 
These    again    sometimes    similarly    underlet  to    se^putnidars ;   ajid  the 
condition  of  all  the  title  deeds  vary  in  nothing  material  from  the  original 
eng^ements  executed  by^the  first  holder.    In  t£ese  engagements,  howev^, 
it  is  not  stipulated  whether  the  sale  thus  reserved  to   himself  by  the 
grantor  is  for  nis  own  benefit  or  for  that  of  the  tenant,   that   is,  whether^ 
in  case  the  proceeds  of  the   sale  should  exceed  the   zemindar's  demand  of 
rent,  the  tenant  would  be  entitled  to  such  excess  f  neither  is  the   manner  of 
sale  spedfied,  nof  do  the  usages  of  the  country  nor  the  Regulations  of  Govwn- 
ment  afiford  any  distinct  rules,  by  the  application  of   which  to  the  specific 
oases  the  defects  above  alluded  to  could  be  supplied,  or  the  points  of 
doubt  and  difficulty  involved  in  the  omission  be  brought  to  determination 
in  a  eonsistent  and  uniform  manner.     The  tenures  in  (question  have  extended 
through  several  zUXahs  of  Bengal,   and  the  mischiefs   which  have  arisen 
from  the  want  of  a  consistent  rule  of  action  for  the  guidance  of  the  Courta 
of  Civil    Judicature    in  regard  to  them  have  been  productive  of  such 
confusion  as  to  demand  the  interference  of  the  Legislature.  It  has  according- 
ly been   deemed  necessary  to  regulate  and  define  the  nature  of  the  pi^>]^rty 
given   and  acquired  on  the  creation  of  a  patni  taluk  as  above  describe^ 
also  to  declare  the  legality  of  the  practice  of  under-letting  in  the  manner 
in  which  it  has  been  exercised  by  patinAdara    and  others,  establishing 
at  the  same  time  such  provisions  as  have  appeared  calculated  to  protect, 
the  under-lessee  fr(»n  any  collusion  of  bis  immediate  superiors  with  the 
zemvndars  or  others  for  hi^  ruin,  as  well  as  to  secure  the  just  rights  of 
the  zemindars  on  the  sale  ofr  any  tenure  under  the  stipulations  oi  ^ 
original  engagements  entered  into  with  him. 

It  has  further  been  deemed  indispensable  to  fix  the  procesft^  ty 
which  the  tenures  are  to  be  brought  to  sale  and  the  forms  and  manner  of 
conducting  such  sale^  and,  whereas  the  estates  of  zemindars,  under 
engagements  with  Government  are  liable  to  be  hvought  to  sale  and  thie  Unk 
and  manner  of  condivcting  such  sale;  and  whereas  tne  estates  of  zemindMA 
under  engc^ements  with  Government  are  liable  to  be  brought  to  sale '  ttl 
-  any  time  for  an  arrear  in  the  jrevenue  payable  by  monthly  kists  to  Qovemi 
ment,  it  haj  seemed  just  to  allow  atny  zemindar  who  may  have  giMMd 
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tcfiwires'  with  a  Btipultttian  of  the  right  to  sell  for  Arrears,  the  opportunity 
of  availing  himself  of  this  means  of  realizing  his  dties  in  the  middle  of 
the  year  as  well  as  at  the  close  instead  of  only  at  the  end  of  the  Bengali 
year  as.  heretofore  allowed  by  the  Regulations  in  force.  It  has  further 
been  deemed  equitable  to  extend  this  rule  to  all  cases  in  which  the  right 
of  mIq  may  have  been  reserved,  eten  though  in.  conformity  with  the 
Regulations  heretofore  in  force,  the  stipulation  for  sale  contained  in  the 
engagements  interchanged  may  have  restricted  such  sale  to  the  case  of 
a  aemand  of  rent  remaining  unpaid  at  the  close  of  the  Beng^Ji  year.  It 
baa  been^  likewise  deemed  advisable  to  explain  and  modify  some  of  the 
existing  rules  for  the  collection  of  rents  with  a  view  to  render  them  more 
eflScacious  than  at  present,  as  well  as  to  provide  against  sundry  means  of 
eva^oii  noW  resorted  to  by  defaulters.  The  following  rules  have  according- 
ly been  enacted  by  His  Excellency  the  most  Noble  the  Qovemor-Geijieral 
in  Council,  t6  take  effect  from  the  date  of  their  promulgation  throughout 
the  several  districts  of  the  Province  of  Bengal  including  Midnapur. 

N0TI8. — The  term  patniprima facie  imports  h  hereditary  tenure.    In  Tariui  Charun 
Oanguli  and  other $*yf.  John  WaUon  and  othere,  3  B.  L.  R.,  A.  C,  437;  12   W.   R.,  413,   it 
wae  Bought  to   show   that  certain  patni  taluks  were  for  l\fe  only,  and  were  inalienable. ^ 
The  contention  was  ansuccessfal,  the  Court  being  of  opinion   that  the  term   ^ patni  taluk* 
ptimd  facie  imports  an  hereditary   tenure  ;  that   there   v^as  no  dear  instance  of  the  term 
h^ing  ever  been  applied  to  a  life-interest  merely :  that,  although   there   was    nothing  in 
Regalation  VIII  of  1819  to  prevent  the  grant  of  a  tenure  not  hereditary,  yet  looking  to  the 
preamble  as  showing  what  in  the  common  understanding  of  persons  acquainted   with   such 
matters  and  in   the  ordinary  use  of  language  is  meant  by  the  expression  *pa^ni  to^ttiir,' the 
Court  could  have  no  doubt  whatever  that  when  a   man  grants  a  pufni  taluk,    he  clearly 
means  an  heritable  interest.    If  he  intended  to  grant  any  tiling  else,  the  term  would  be  mis- 
appliedfl  and  nothing  but,  an  express  declaration  tnafc  a  heritable  tenure  was   not  intended 
would   be  sufficient  to  show  that  the  term  was  used  in  so  exceptional  a  sense.     As  to  the 
question  of  atienabilityj  the  Court  were  of  opinion  that  a    tenure    in   the  nature  of  a 
|NfM  taluk  is  by  its  very  nature  alienable.    It  was  contended  that  the  use  of  certain  words 
in  this  particular  case  restrained  alienation  ;  but  the  Court  decided  that  the  words  in  ques- 
tion had  no  such  effect.    So  in   Kriata  Mani  Dehya  and  othera  v.   Ourugobinda  Shi- 
hanla,  2  Sevestre,   173,  it  waa  held  that  a  patni  created  subsequently  to  the  paissing  of 
Regalation -YI 1 1  of  1819  is  liable  to  sale,   even   though   an  express  condition  to  that  effect 
maT  not  have  been  inserted  in  the  kabnliyat.    In  Brindabun  Chundra  Sirkar  Chowdry 
ait  j  anoiker  ?k  Bindabun  Chundra  De  Choiodry  and  others,  13  B.  L.  B..  409  ;  21    W.  R., 
324;  1  L.  R.,   178,  their  Lordships  of  the   Privy  Council   were '^  of  opinion  that  under 
the  description  *  patni  taluk^  and  '  durpatni  taluk,'  it  must  he  primd  facie  intended  that  the 
^enure^lled  a  patni  tenure  was  a  tenure  transferable  by  sale,  and  upon  the  creation  of  r 
which  it  was  stipulated  by  the  terms  of  the  engagements  interchanged  that,    in  case  of  an  ' 
•rrear  occurring,  the  estate  might  be  brought  to  sale  ;*'  a  Ad  thought  **  that  the  learned 
fudges  of  the  High  Court  did  not  probably  give  sufiBcient  efiect  to  the  recital  of  the  pream- 
ble of  Regalation  YIII  of  1819,  and  the  enactments«of  that  Regulatien  in  holding  that  the  • 
{>atQi  was  a  tenure  upon  which  the  right  to  sell  for  arrears  of  rent  had   been  reserved  by 
he  contract  of  the  parties.''     A  patnidar  is  presuifiably  entitled  to  exercise  all  the  rights  of  . 
ownership  with  respect  to  the  land  which  the  zemindar  himself  might,  but' for  the  |Mi/iii,' | 
lia?e  ezercised^^l  Hay's  Report,  65;  Marshall's   Reports,  28.    A  patni  lease  of  certain  *' 
lands  granted  by  a  Hindu  widow   while  in  possensiou  is  in  no  respect  invalidated  by 
the  fact  that  her  equity    suit  is  pending  at  the  time.    If  there  is  no  legal  necessity 
to  jusiifv  the  alienation,  the  patnidar  acquires  no  more  ^katt   the  Ufe  interest  of  the 
«fdow ;  but  if  there  is,  then  a  subsequent  purchase  is  subject   to  the   potta  granted   by 
the  widow  as  a  valid  alienation  of  a  prior  date-  -Bissonath  ^Chunder  v.  Badha  Krista 
Jllundle,  II  W.  R.,  561;  see  also  I  Hay,  339  y  Marshall,  113.    A  patnidar  of  the  heir  of 
a  party   to  whom  a  share  of  an  estate  was  made  over  by  written  agreement  may  sue  to 
recovei' that  property,  although  that   party   never  came  into  Dofesessi«»n^— 1    W.   tt,   216.  * 
Where  a  patni  was  obtaiued  by  frautl/it  was  held  to  be  defeasible  be  an  ayotiou- purchaser, 
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althoofth  dalj  refi^stered— £<im  Sunder  Chukrauarti  and  oiheri  ?.  Eci$hi  NcUk 
and  others,  8p,  W.  U.,  66. 

A  patnidar  obtaioiog  a  poita  from  a  mort^ragor  suWqoent  to  tba  mortgagee  and  in 
▼lolation  of  its  conditions)  cannot  hold  possession  against  the  purchaser  of  the  rights  Mid 
interests  of  the  mortgagors  sold  in  execution  of  a  dwtet^BrqJQ  Kiskori  Doula  r« 
Mahomed  Suliem,  10  W.  R,,  161. 

In  WaUon  ^  Co.  v*  TheColleetor  of  R(^9hihye,l%Y(.U^V.Q^^%%V.Q.VU 
269;  3  B.L.  \U  P.  0.»  48;  13  Moo.,  160,  Regulation  YIII  of  1819  waa  considered  wiib 
reference  to  the  relative  rights  of  umindare  and  patni  talukdars :  **  Tike  soop^  of  the 
Regalation  is  firet,  to  legalise  the  tenure,  the  legality  of  which  had  been  doubted  :  after 
declaring:  that  patni  tenures  are  ?alid,  it  provides  that  they  shall  be  transferabla  ^i 
answerable  for  the  debts  of  the  patnidar.  It  next  declares  that  such  tenures  aro  Biit 
Toidable  for  arrears  of  rent,  but  that  the  zemindar's  remedy,  where  there  is  an  arraar  of 
rent,  shall  be  a  sale  under  the  proviMions  of  the  Uegulatiou.  It  further  declares  thai 
the  zemindar  is  not  entitled  to  refuse  to  gi?e  efEect  to  a  transfer,  aud  then  follow  «8rt|UO 
provisions  which  are  in  fa?or  of  the  zemindar." 

A  patni  may  be  set  aside  as  invalid  and  made  in  fraud  of  creditors,  notwithstandinii 
the  acquiescence  of  subsequent  mortgagee^l  W.  B.,  362.  Where  certain  mortgages 
were  in  existence  at  the  time  a  paini  was  granted,  the  interest  under  the  patni  did  aot 
pass — Joora  Qhazee  v.  Aboo  Khalifa  and  another,  21  W.  R..  427.  A  zemindar,  who 
gives  his  estate  in  patni  lease  is  still  entitled  to  challenge  the  right  of  another 
who  attserts  a  InkherHJ  title  adverse  to  him — Obhoyram  Jana  v.  Syud '  Mahomed  HoeieA 
and  othersy  Sp.  W.  R.,  212.  Where  a  patui  had  been  sold  for  arrears  of  rent^  and 
certain  persons  claiming  to  h^ve  been  in  possession  of  the  superior  zemindari  rights 
in  the  e^tAte,  had  sought  on  a  former  occasion  to  set  aside  the  sale  but  had  failed  and  n<fw 
renewed  the  attempt,  it  was  held  that  even  if  the  claims  of  these  persons  to  the  zemindiri 
right  had  been  proved  which  was  not  the  case,  they  could  not  now  repeat  their  former  claim 
against  the  patnidar  in  a  new  form ;  nor  could  they,'  after  having  always  maintained  that 
there  was  no  patni  ta^gik  and  that  they  held  and  occupied  the  lands  in  dispute  as  proprietorsr 
now  be  allowed  to  fall  back  upon  the  plea  that  if  not  proprietors,  they  have  throughont 
held  the  lands  as  patnidar,  and  duly  paid  the  patni  rent  for  the  same — Huronath  Da8 
and  another  v.  Romanath  Surma,  25  W.  R.,  321.  Where  a  suit  was  brought  by  the  hmra 
of  a  deceased  zemindar  to  set  aside  two  patnie  created  by  him  henami  in  the  names  of 
his  daughters,  it  was  held  (1)  that  though  the  fund  was  advanced  bv  the  father,  yet  tils' 
Ikdvanpe  must  be  presumed  to  have  been  by  way  of  provision  for  the  daughters,  and  that 
the  patnie  were  created  bond  fide  in  favor  of  them;  (2)  that^  if  this  were  notso,th^ 
title  of  a  bond  fide  purchaser  for  valuable  consideration  without  notice  of  trust  vroold  b<^ 
good  against  the  heirs— 2  Hay's  Report,  630  ;  Marshall's  Reports,  561.  ' 

Where  consideration  money  has  been  paid  for  a  patni  lease  with  a  view  to  Irhaa 
possession,  and  such  possession  is  not  obtained,  the  proper  course  is  to  repudiate  the  lease  au<f 
bring  an  action  immediately— IfifJbini  Chunder  Boy  ▼.  Pran  Kiehen  Pal  Chowdryi 
8p.  W.  R ,  287 ;  L,  R.,  67.  If  a  party  leases  an  estate  in  patni  reserving  the  right  of 
re*entry  in  case  of  his  wishing  to  hold  it  khae,  he  cannot  sue  to  recover  possession  ibr 
the  purpose  of  leasinfir  it  to  a  third  party— j?ff^Aoona(A  Eoondoo  v.  Eurieh  Chwkiet 
Rot/  and  others.  Sp.  W.  R.,  3a5  ;  L.  R.,  102. 

It  being  douDtful  whether  a  manager  of  endowed  property  can  grant  a  patni  thereolV 
the  Court  declined  to  enforce  specific  performance  of  a  contract  for  the  grant  by  wi 
manager  of  a  fatni  lease — 1  W.  If,  4.  Per  contra^  the  grant  of  a  pcUm  tenure  b]f 
a  shebait  may  be  ^aMd^-^J^uhboonieea  gibi  and  others  ▼•  Kumar  Sham  Kishor^  SoA 
16W.R.,228.  '       ' 

IL    It  is  hereby  declared  that  any  leases  or  engagements  for  the  Sjod^ 

Leases  fixing  rent  in    ^^  ^^^  ^^^  ^  existence,  that  may  have  been  gmatecl 

perpetuity   or    fqy    a    oi;  concluded  for  a  term  of  years  or  in  perpetuity  Ifl^ 

longer  term  than  ten    a  proprietor  under  engagements  with  Ooyemme^t    or 

though  Sauted  while    Other  person  competent   to  grant  the  same  shaft  be 

section  2,    Regulation    deemed  good  and  valid  tenures  according  to  ■  the  (ante 

^^rceT'   ^^^^*  ^^  ^    of  the   covenants  or  engagements  int^rchtogfedj  tiolj 

withstanding,  that  the  same  may  have  been  e^ecu^ 
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before  the  paaring  of  Regulation  V,  1812,  and  while  under  the  rule  of  action 
g,  Regvlatian  aLIV,  1793,  which  limited  the  period  for  which  it  was 
Repealed  by«  Act  VI     lawful  to  grant  such  engagements  to  ten  years  and 
of  1874»  declared  all  that  might  be    entered  into  for  a    longer 

term  to  be  null  and  void,  was  in  full  force  and  effect ;  and  notwithstanduig, 
that  the  stipulations  of  the  said  leases  may  be  in  violation  of  the  rule  in 
question ;  provided,  however,  that  nothing  herein  contained  shall  b^  held 
to  exempt  any  tenures  held  under  engagements  from  proprietors  of  estates 
paying  revenue  to  Government  from  the  liability  to  be  cancelled  on  sale  of 
.the  saad  estates  for  arrears  of  the  said  revenue,  unless  especially  exempted 
from  such  liability  by  the  rule  in  question  or  by  any  other  specific  ^le  of 
the  regulations  in  force. 

NoTB.— Section  2,  Re^olation  YIII  of  1819,  empowers  the  inw^min^  painidaf  to  ri4 
kiuuelf  of  all  iacoinbrances  created  by  the  defaulting  proprietor  ouly — 1  U.  J..  P.  J.»  109. 

in.  First — ^The  tenures  known  by  the  name  of  patni  taluks,  as  de- 
.  ^atni  tenures  de-  scribed  in  the  preamble  to  this  Regulation,  shall  be 
dared  valid,  transfer  deemed  to  be  valid  tenures  in  perpetuity  according  to 
fi^^debt "^  »o«wen*We  ^^^  ^^^ms  of  the  engagements  under  which  they  are 
held.  Thev  are  heritable  by  their  conditions,  and  it 
is  Jiercby  further  declared  that  they  are  capable  of*being  transferred  by  sale, 
gift,  or  otherwise  at  the  discretion  of  the  holder,  as  well  as  answerable  for  his 
personal  debts  and  subject  to  the  process  of  the  Courts  of  Judicature  in 
the  same  manner  as  other  real  property. 

Second, — ^Patni  talukdars  are  hereby  declared  to  possess  the  rijjht  of 
.  Patnidar's  right  of  letting  out  the  lands  composing  their  taluks  in  any 
Buder-letting  declared,  manner  they  may  deem  most  conducive  to  their 
interest,  and  anv  engagements  so  entered  into  by  such  talukdars  with  others 
shall  be  legal  and  binding  between  the  parties  to  the  same,  their  heirs  and 
assignees  ;  provided,  however,  that  no  such  engagements  shall  operate  to 
the  prejudice  of  the  right  of  the  zemindar  to  hold  the  superior  tenure 
answerable  for  any  arrear  of  his  rent,  in  the  state  in  which  he  granted  it 
free  of  all  incumbrance  resulting  fix)m  the  act  of  his  tenant. 

Third. — ^In  case  of  an  arrear  occurring  upon  any  tenure  of  the  descrip- 
Patni  tenures  declar-    tion  alluded  to  in  the  first  clause  of    this  section,  Jt 
ed    not   voidable   ior    shall  not  be  liable  to  be  cancelled  for  the  same,  but 
arrears.  ^^  tenure  shall  be  brought  1x)  sale  by  public  auction, 

and  the  holder  of  the  tenure  wiH  be  entitled  to  any  excess  in  the  proceeds 
of  such  sale  beyond  the  amount  of  the  arrears  of  rent  due  subject,  nowever, 
to  the  provisions  contained  in  section  17  of^his  Regulation. 

NoTB8.-^A  patnidar  cannot  grant  a  leane  of  land  of  which  he  is  not  in  p<>»ses- . 
•ion--2  W.  B.,  138.  Per  contra  in  Pran  Kri$ia  De  and  another  v.  Bitiumhhur  Sein 
Imd  others,  11  W.  B.,  80.  So  where  a  patnidar,  while  out  of  possession  of  the  patni 
^tate,  granted  a  durfatni  thereof,  it  was  held  that  thtf  durpatnidar'e  suit  against  third 
persons,  who  were  in  possession  of  the  estate,  to  recover  poss&sion  woifld  lie,  it  appearing 
that  the  plaintiff  had  paid  an  adequate  consideration  for  the  durpatni — Loke  ^ath  Ohose 
7.  Jugohundhoo  Boy,  I.  L.  £.,  1  Cal.,  297.  •       * 

The  holders  of   a  taluki-potta  from  the  zemindar  are  not  hound  to  give  kahnliyats  to 
t^e  patnidar-^Muniur  Ahmed  ?.  Atizuddin  and  oihere,  Sp«  W.  U.,  129.    Compare  oL  ^ 
with  ttifliioaii  65  aiid  66  of  the  Bengal  Tenaucjr  Actu 
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If   the  holder  of   a  patni  taluk  shall  haf  e  underlet  m  micfa  manlMf 
88  to  have  conveyed  a  similar  interest  to   that  ei\)oyed 

und°er^?ii^iM'^  tuie  ^^    himself,    as    expired    in  the.  pi:eai^le  to  Hob 

decds*^  wf/r be' deemed  Regulation,  the    holder    of    such    a    tenure  shall  W 

to  confer  asimiiarin-  deemed   to    have    acquired    all    the  rights'  and    kafr 

terest  to  that  provided  munities,  declared  in  the  preceding  section  to  attach  t^ 

lor  patni  taluks  in  sec-  x^xii*          i»             ^              ri_              x         i»tl 

tion  8.  patm  taluks,  m  so  far  as  concern  the  grantor  of  saoti 

under-tenure.    The  sune  construction  shall  al90  hol4 
in  thecase  of  patni  taluks  of  the  third  or  fourUi  degree. 

I^OTBS.— A  dorpatiiidar  is  entitled  to  damag^es  only  if  the  patni  talok  is  pvt  up  te. 
pale  by  tlie  Bemindar,  owing  to  the  sole  neglect  or  default  of  the  pakiidar,  in  not  pt^f^t^ 
his  rent,  but  not  where  the  forfeiture  is  incurred  by  reason  of  failure  of  the  durpaiwUte 
to  perforpi  his  contract  and  pay  his  own  rent— 3ev,  84. ;  Madhub  Anund  MMra  and 
others  7.  Biusst  Joi  Kumari  Bihi  and  others^  3  W,  U..  201. 

A  registered  durpataidar  is  liable  for  the  rent,  though  he  has  sold  hi^  tenure  to  a  partij^ 
not  ncknowledge^d  by  the  patnidar.  A  payment  made  by  the  purchaser  who  has  not 
obtained  registration  is  a  voluntary  payment  for  which  the  durpatnidar  cannot  daiiB 
deduction — Luhheenarain  Mitter  and  another  ▼•  Sitanaih  Ohoee  <md  oikortf  6  W#  &, 
<Aot  X), ;  15  W.  U.,  125.  This  decision  is  however  superseded  by  Lukhoenarain  MiUsrt 
and  another  v.  Khetra  Pal  Sing  Soy  and  another^  '20  W.  U,  P.Cf  880;  13  B.  L.  R^ 
146;2  P.  C.  R.,  903,  in  which  their  Lordships  held  that  the  status  of  a  durpaimiAnt 
does  not  depend  upon  registration  or  the  consent  of  the  zemindar,  and  that  a  durpatnidar. 
pAjing  money  as  rent  io  save  the  patni  taluk  from  sale,  is  entitled  to  a  refund  eros* 
though  his  name  has  not  been  registered  in  the  sherista  of  the  semindar.  See  •!«• 
Okhoy  Kumar  Chatteiiee  and  others  ▼.  Maharqjah  Dhv^aj  Mahtab  Ohand  J^thadmn 
22  W.  R.,  299.  A  durpatnidar  cannot  be  ousted  so  long  as  he  pays  his  durpatfU' 
rents  except  by  regular  course  of  law-^Jadubehunder  Thakur  v.  Bholanath  Singh  ^  Sop^ 
5  W.  B,  Mis.,  5f.  A  dnrpatui  lease  granted  upon  the  payment  of  a  bonus  «ontuned  a 
condition  that  if  the  annual  rent  remained  for  a  long  period  than  one  month  in  arraar 
the  lessor  should  have  a  right  of  re*entry.  The  lessor  upon  default  in  payment  of  rent* 
without  availing  of  the  forfeiture,  iastituted  a  summary  suit  for  the  arrears  of  rent,  and 
upon  an  award  therein  the  lands  were  sold  for  such  arrears.  It  was  held  thi^  tii# 
purchaser  who  brought  the  putni  tenure  without  notice  of  the  condition  for  forfeiture* 
was  not  subject  to  that  condition — Deendyal  Faramanik  y.  Juggeesur  Soy  and  another. 
Marsh.  252.  A  holder  under  a  durpatnidar  of  a  portion  of  a  patni  taluk  has  a  right 
to  sue  for  possesnion — 4  W.  R.,  55.  A  durpatnidar  who  has  eome  into  tKM»essiott 
of  the  superior  tenure  and  is  entitled  to  its  profits,  is  bound  to  give  notice  of  bia  titltf 
ti>  the  raiyats  to  bQ  able  to  recover  rent  from  theni— 4  W.  R.,  (Acft  X),  38.  The  dur* 
pahidar  leased  the  land  in  dispute  to  a  tenant,  who  sublet  it  to  another,  who  again 
sublet  it.  Kach  of  those  tenants  reserved  to  himself  the  right  of  reeeiving  ^n€  from  hit 
own  tenant  and  of  pnjing  rent  to  his  lessor.  The  durpatnidar  was  4K>gnizant  of  the 
several  transfers,  and  continued  to  receive  rent  from  her  original  tenant.  She  conld  not 
therefore  plead  that  the  transfers  werd  made  without  transaction,  and  the  lease  to  hef 
tenant  and  the  subordinate  %ases  were  cancelled.  The  last  of  the  sublessees  deserted 
the  land.  It  was  held  that  his  desertion  could* not  deprive  the  other  subleeeeef  0I 
their  rights,  or  entitle  the  durpatnidur  to  re-enter  into  possession  of  the  land^— <?rsf  A 
Chunder  Lahoory  v.  Bam  Oolam^Soy,  12  W.  R.,  175.  Mesne  profits  cannot  hi 
decreed  against  a  durpatnidar,  nor  can  rent  be  decreed  in  a  suit  for  ejeotmettt-^ 
DigTfi^off  Chunder  Neogee  v.  Jadub  Churan  Thakur,  8  W.  B,  181.  Where  n 
patni  is  foniid  to  be  benami,  a  ^oa^./!c{s  durpatni  does  not  neceasarily  lapse-^DtfarAtt^^^ 
natk  Misnr  v.  SreegopcU  Fal  Chowdry^  5  W.  B.;  240*  ^A,  patni  estate  was  the  in^ 
heritatee  of  five  brothers,  twQ  of  whom  appropriated  the  whole  of  it.  It  was  held  that  ft% 
holder  under  a  fta^i  potta  from  the  durpatnidar  of  the  three  ousted  brothers  could  cm 
to  obtain  possession  of  hia  share  of  the  estate^IVira  Sundari  Debia  v.  8hama  Sundari 
Debia,  4  W.  B.,  58.  •       ^  . . 

Where  a  patnidar,  while  out  of  possesaion   of  the  patni  estate  granted  a  dut^aing 

^thereof,  it  was  held  that  the  durpatnidar*  9  suit  against  third  persons   who  were^  in  pbsaei^ 

sion   or  the  estate  to  recover  possession  would  lie,  it  appearing  that  the  plaintiflT  hanl  piilv 

an  adequate  oonslderatioa  of  the  ^^kt^vXiA-^Lok^Nath  Ghoeey,  JugobtmdAU  S^,  i.  L.  R.lf 
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1011^297.  Tli0  defnidAnU  after  ptirohasinii:  a  patiii  taluk  at  aii  aactioti  sale  for 
arrears  of  rent  uuder  Regulation  VIII  of  1819  granted  a  durpatni  lease  to  the  plaintiffd 
(the  former  durpatnidara)  and  received  a  bonus  of  lU.  1,199.  Tlie  aaotion  sale  being 
S'jears  aftenranift  set  aside  it  was  held  that  the  plaintiffs  were  entitled,  to  a  refund  of 
tha-  boMMi^  aUhough  thejr  hsd  not  been  dispossessed,  but  bad  simply  reverted  to  their 
former  position  as  durpatnidars  under  the  former  patnidara— TVirac/ianci  Di$wat  and 
others  v.  Bam  Oobinda  Chowdry  and  another,  I.  L.  R.,  4  Cal„  778.  The  holder  of  a 
chahdr  patni  or  other  snbordinato  tenure,  where  tenure  has  been  brought  to  an  end  by 
tho  sate  for  arrears  of  rent  of  a  superior  tenure  on  wbieh  his  own  was  dependant,  is,  upoor* 
■atobaittif  sat  aside,  remitted  to  his  previous  position,  and  is  entitled  to  recover  possession 
of  the  land  comprised  in  his  ehahar  patni  from  the  purohsaer  or  any  assignee  of  the  pur* 
chaser  at  sttoh  sale,  and  he  can  do  so  notwithstanding  that  he  himself  took  a  dmrpatni, 
iudladiiig  the  land  he  had  held  as  ehahar  patniAar,  from  the  purchaser  at  such  sale, 
and  that  tfata  durpaini  was  afterwards  sold  in  execution  of  a  decree  against'  himself,  and 
pwehased  at  such  Inst  mentioned  sale  by  the  person  whom  he  seeks  to  evict  on  the 
stveagth  of  hit  original  title — Sreenarain  Bagchi  v.  9mHh  and  others,  I.  L.  P.,  4  Cah^  807. 
A  patnidar  caused  to  be  sold  the  tenure  of  his  darpatnidar,  under  Act  VIII  of  1869 
(BiO.)  aeetion  69. •  for  the  arrears  of  rent  due  up  to  12th  April  1876.  This  snle 
toek  place  on  the  7th  November  1876,  and  after  aatisiaetion  of  the  decree  the  emrplue 
proceeds  remained  in  the  CoUeotorate  to  the  credit  of  the  durpatntdar.  Afterwards 
m  December  1876,  the  patnidar  brought  another  suit  f>r  the  durpatni  rent  due  in 
reepect  of  the  period  between  April  and  October  1876,  and  having  obtained  a 
decree,  attached  the  surpkia  proceeds  in  the  OoUeetorate,  which  were  at-  the  same  time 
attaobedl  by  two  other  holders  of  ordinary  decrees :  It  was  held  that  thedecree of  the 
paimutmr^  although  for  rente  of  the  current  year,  had  no  priority  over  the  other 
deoi^es ;  and  that  the  surplus  proceeds  of  the  Bale  of  the  durpatni  tennre  formed  part 
of  tife  aeseta  of  the  late  (^nrpa/nuiar,  and  were  not  hypotheeated  to  the  patnidur  for  tlio 
rent  of  the  year  current— 6^<<A  Chunder  Mundal  and  another  y,  Durgadas  and-anotheri 
LlKB,6  0ia.,4d4. 

A  durpatnidof  under  an  auetSon-parchaser,  suing  for  possession,  ia  entitled  to  get  rid' 
of  the  oeoupanoy  of  defendants  occupying  the  land,  unlese  the  latter  can  show  that  they 
eome  within  .the  privileged  class— 35  W.  R.,  90. 

The  mere  fact  of  a  person  having  been  in  possession  of  landa  for  12  years  paying  vent 
is  not  sufficient  to  establish  a  durpatni  tenure--  Bam  Kuip  Bhuttaeharjee  and  ethers  v. 
Taraekund  Banefji,  H  W.  R.,  888. 

V.    The   right  of    alienatioB  having  been  declared  to   vest  in  the 
Zemindar  not  entitled    holder  of  a  patni  taluk,  it  shall  Qot  be  competent  to 
to  refuse  to  give  efEect  •  the  zemindar  or  other  superior  to  refuse   to  register 
tp  a  transfer.  i^^j  otherwise  to  give  eflfect  to  such  alienations  by  dis- 

cbaxging  the  party  transferring  his  interest  from  personal  responsibility  and  l^ 
^  ,     ^^  accepting  the  enj^acements  of  the  transferee.   In  confor- 

MAy   ema    .         mity,  however,  with  the  established  usage  the  zemindar 
or  otiier  superior  shall  be  entitled  to  exact  a  fee  upon  every  such  alien- 
Fee  fixed  at  two  per    ation,  and  the  rate  of  the  saiQ   fee  is    hereby  fixed 
oenttoathe  jumma.  at  two  percent  on  the  jumma  or  annual  rent  of  the 

interesfl  transferred,  until  the  same  shall  amotint  to  one  liundred  rupeeSi^ 
But  the  mazlmnm  which  sum  shall  be  th^  maximum  of  any  fee  to  be 
one  hundred  rupeea.  exacted  on  this  account.  TJie  zemindar  shall  also 'be  _^ 
^ntiUed  to  demand  substantial  security  from  the  translei^^e  or  purchaser  to  the 
May  a^  demand  se-  4mouftC  61  ball  the  jumma  or  yearly  rent  payable  to  him 
curity,  as  far  as  half  from  the  tenure  transferred,  th9  qpnditioi^  of  furnishing 
the  jumma.  g^^h  security  or  requisition  beinp;  understood  to  be  one 

of  the  original  liabilities,  of  the  tenure.    The  above  rules  shall  apply  equally 
Above  rules  to  apply    ^  ^^^  ^^^^^  ^^  *  ^^^  made  in  execution  of  a  decree  or 
Uy  sales   in  executkn    judgment  of  Court,  as  to  all  other  alienations ;  but  it.  • 
and  all  alienations.         g^\^i  j^q^  apply  to  the  casQ  of  a  sale  for  an  arrear  ia 
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the  rent  due  to  the  zemindar  or  other  superior  under  the  rules  hereniattdr ' 

Bat  no  fee  on  sale    contained.    The  purchaser  at  such  a  sale  shall  be  e^- 
£br  arrears  titled  to>ve  his  name  registered  and  to  obtain  posses- 


sion without  fee,  though  of  course   liAble  to  be  called  on  to  y^y^ 
under  the  conditions  of  tbft  tftmi^ft  pirrfihftapd. 

N0TB6.— Fu^  notes  quoted  undeir  section  i ;  and  the  oases  of  Lahkinafain  Kira 
^  8ita  Natk  Qkost  and  others,  Ind.  Jar.,  N.  8.,  317 ;  6  \V.  IL,  (Act  X),  8 ;  *iit 
Luki  Nataih  Miira  and  another  v.  Kkeira  Pal  Singh  BaL  and  others,  13  B.  Ehft:, 
147;  90  W.  R..  280.  Wben  the  purchaser  of  a  pa^iit  tolak  fails  to  obtain  registiy' of 
liis  name  in  the  zemindar's  book,  a  third  party  claiming  title  from  the  Teudor  has  no  n^M^ 
totreattheparchaser  as  a  tenant— -/Sam  Narain  Dae  ^.  Mr,  James  Tweedie^  13  W.  A^ 
161.  When  a  share  in  a  fatni  is  transferred  by  a  rej^istered  patnidar  withont  e»pi«a» 
consent  of  the  zemindar  and  in  disregard  of  the  Regulation  cited,  the  transfer  is  ndl 
hinding  on  the  zemindar — Wation  and  othere  ^.The  Colleotoroi  Rajehahye  andothen^ 
13W.  B^P.Cm  ^*  Thezemindar»  wheik  applying  to  the  Collector  for  the  sale  oC  a 
patni  tenure  Is  not  bonnd  to  recognize  all  the  co-sharers  of  thepa^xt,  hat  ^nly  the  registered 
patnidar^  Sag  hub  Chunder  Banerji  and  others  v.  Brqfo  Nath  Kundu  Ohowdry  and  oihere^ 
14  W.  B.9  489.  On  tiie  death  of  a  registered  patiUdar,  a  zemindar  is  not  bound  to  reea^ 
iiize  any  one  as  his  tenant  without  registration  in  his  sherista,  nor  is  he  prerented  frtlot 
patting  in  a  sezawal  to  oolle^t  reuts  until  a  declaration  of  the  rights  of  the  deeeneed 
patnidar's  heirs.—  Earn  Churun  Sundopadhya  v.  SremoU  Durga  MayiiDasi  and  others^ 
17  W.  B.,  122.  The  fact  of  a  patnidar  having  made  separate  payment  ef  rents,  of  bating 
registered  his  name  with  each  of  the  sharers,  and  of  being  prepared  to  enter  into  a  fresh 
engagement  with  one  of  them,  does  not  amount  to  a  caneelUtion  of  the  original  leafe  And 
•nbntitution  of  a  new  lease-*-jSAaM  Chand  Mitier  v.  Juggui  Chunder  Sircar  and  anoClker^ 
22W.  Il.,6a 

The  purchaser  of   a  surety's  rights  and  interests  in  a  ^^itl  taluk  buys,  them  wSttbj^ot. 
to  the  nemihdar'scl^im  f<)r  arrears  of  refit;  and  !f  to  saVe   the  ^Mt  taluk    from  sale  for 
saoh  arrears  he  pi\ys>ap  the  rent,  he  cannot  recover  from  the  surety,  but  may  sue  theotfae^  < 
sharers  for  the  money  paid  on  their  account-T-06Aoy  Chunder  Bandopadhs/a  v.  Nitetmbesr » 
Muketyi^Si^.  W.  B;,73. 

A  zemindar  oannot  bring  a  suit  to  oompel  the  purchaser  of  a  paini  taluk  eold  for 
arrears  of  rent,  to  furnish  security  to  the  amount  of  half  .the  yearly  jumma  ;  his  remedy, 
being  ui^der  sections  6^  and  7,  Reg.  YIII  of  1819,  to  appoint  his  own  ee^awai  and  deduct 
his  own  rents  before  making  over  the  surplus  to  the  patnidar,  who  takes  ail  the  visk  of 
attachment.  The  remedy  of  the  zemindar  is  not  affected  by  the  grant  by  him  of  a  durpaUd 
to  another  party— Joy  Kiehen  Mukerji  v.  Janoki  Nath  Mukerji,  17  W.  R.,  470* 

Vt    It  shall  be  competent  to  the  zemindar  or  other  superior  to  refuse  the 
Zemindar  may  refuse    registry  of  any  transfer  until  the  fee  above  stipulated 
sanction  to  transfer  till    be  paid  and  until  substantial  security  to  the  amount 
fee  wad  security  be  ten-    specified  be  tendered  and  accepted ;  provided,  however, 
^®  that  if   the    security  tendered  by  any  purchase  or- 

transferee  should  not  be  approved  by  the  zemindar,  and  the  party  tenderiiig 
it  shall  be  dissatisfied  with  sucjf  rejection,  h&  shall  be  competent  to  appeu* 
thereform  by  petition  or  common  motion  in  the  Civil  Court  of  the  di£fcrict>< 
which  authority,  if  satisfied  of*the  suflSciency  of  the  security  tendered,  shall 
issue  an  injunction  on  the  zemindar  to  accept  it  and  give  effect  to  the  tra&a-* 
fer  without  delay.  It  is  hereby  provided  that  the  rules  of  this  and  (^the^ 
preceding  section  shall  not  be  held  to  apply  to  transfers  •  of  any  fractional 
portion  of  a  patni  takil:  nor  to  any  idienation  other  than  of  the  entire 
interest,  for  no  apportionment  of  the  zemindar's  reserved  rent  can  be  allowed 
to  stand  good,  unless  lAade.  under  his  special  sanction.  •  « > 

K0TX8. — Vide  notes  under  section  5.  A />a^ni  tenure  can  only  be  di?ided  by  «A  4ofc 
of  the  zemindar  or  an  act  recognized  by  him.  A  pcUnidar  transferriifg  his  tenure  witiwmt 
the  semindar'a  oonsent  can  only  do  so  tJi  eolidop  the  transfer  of  a  portion  in  no  way  mffoefni^ 
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Ute  entirety  of  tlie  po/ni  or  the  Zdinindiir'«  ri^lit— Jcuioo  Nath  Shahana^,  Jaduh  Chttrah 
Thahir,  1 1  W.  U.,  29i.  Therefore  the  aaction-parohaser  of  saoh  portion  acquires  nothing, 
and  a  portion  of  a  patni  tenore  cannot  he  sold  ander  the  provisions  of  Begalation 
VIII  of  XSld-^Mohadeb  Mundle  v.  Mr.  H,  CowU,  Eeeeiver  of  the  estate  of  Baboo 
PromotAonath  De^  15  W.  B.,  415.  So  the  right  given  to  a  parohaser  nnder  Act  YIII 
I  B.C.)  of  1865,  section  16,  is  given  to  the  parohaser  of  an  entire  under-tennre,  and  not  to 
the  purohsfter  of  a  share  of  an  nnder-tenare.  A  sharer  with  limited  interest  cannot  sell 
the  whole  nnder-tenure  nnder  Act  VIII  (B.C.)  of  1865,  for  arrears  reoovernhle  either  nnder 
that  Act  or  Act  X  of  lS59^^6ham  Chand  MUter  v.  Juggut  Chunder  Hireqr  and  others^ 
22  W.  R.,  641.  But  where  one  individual  holds  a  |>a^itft  hy  paying  rent  in  equal  shares 
to  two  owners  of  the  Kemindars,  the  division  is  the  joint  act  of  the  patnidar  and  the  zemin- 
dar, and  is  as  if  ench  of  the  zemindars  had  granted  to  the  same  person  his  share  in  paini-^ 
MonmotkoncUk  De  ▼.  Mr,  O,  Oldscoti,  20  W.  II.,  275.  It  is  not  open  to  ApcUnidat*  of  his 
own  choice  to  throw  up  the  pallet,  and  by  so  doing  escape  his  liability  to  pay  rent.  The 
contract,  tliongh  not  indissoluble,  can  only  be  dissolved  by  an  act  of  the  Court  and  after 
proper  enquiry— ifcera/a/  Pal  r.  Neelmoney  Poland  others,  20  W.  B.,  383.  One  of  the 
several  jgrantors  of  a  patni  potta  cannot  get  rid  of  ih%  patni  as  to  a  share  in  it,  by  a  suit 
as  ijaradar  of  th^t  share  for  rent  against  the  raiyats.  The  patni  must  be  upheld  till 
set  aside  by  regular  suit— Ao;  Chunder  Boy  Ckowdry  and  others  v.  Unnoda  Prosad  Muket^i^ 
17  W.  R.,  221.  According  to  section  6.  here  application  for  registration  is  not  sufficient— 
Eristo  Je^un  Bukehee  v.  Mr.  A.  B.  Mackintoeh,  Sp.  W.  R.,  53.  There  is  no  appeal  from 
ail  order  made  by  the  Civil  Conrt  under  Regulation  VIII  of  1819,  section  6-^/it  the  matter 
qf  the  petition  if  Soorja  Kunta  Arharya  Ohowdry,  I.  L.  R.,  1  Cal.,  383. 

Vu.  In  case  of  the  sale  of  a  patni  tenure  in  axecution  of  a  judgment 
Upon  public  sale,  if    ^^  Court,  if  the  purchaser  do  not  within  the  period 
security  be  not  tendered    of  one  month  from   the  sale  conform  to  the  rules  of 
within  one  month,  se-    section   5   of  this  Regulation  in  order  to  obtain  the 
mindar  may  attach.  transfer  of  his  tenure  by  the  superipr  to  whom  the 

rent  fixed  upon  it  is  payable,  the  zemindar  or  other  superi(»r  shall  be 
entitled  of  his  own  authority  to  send  a  sezawal  to  attach  and  hold 
possession  of  the  tenure,  until  the  forms  prescribed  be  observed.  In 
case  also  of  the  sale  of  a  patni  tenure  for  arrears  of  the  rent  due 
upon  it  .under  the  rules  of  this  regulation,  if  security  be  required  by 
the  zemindar  and  the  purchaser  fail  to  furnish  the  same  within  one 
Attachment  to  have  month  of  the  dcCte  of  sale,  the  zemindar  shall  similarly 
the  effect  of  a  trust.  be  entitled  to  send  a  sezawal  to  attach  and  hold 
possession  of  the  interest  which  may  have  passed  on  the  sale  to  the  ex- 
clusion of  the  purchaser  until  the  prescribed  security  be  given.  Attach- 
pients  made  under  this  section  shall  be  regarded  as  trusts  for  the  benefit 
and  at  the  risk  of  the  purchasers  :  consequently  after  deducting  the  rent 
due  and  the  expense  of  attaching,  any  surplus  that^may  be  yielded  by  the 
collections  shall  be  held  in  deposit  for  such  purchaser ;  but,  if  the  collections 
for  the  time  fSEills  short  of  the  rent,  the  tenurg  and  person  9f  the  proprietor 
shall  be  liable  in  the  same  manner  as  if  no  attachment  had  been  made 
and  the  accounts  produced  by  the  zemind&r  or  other  superior  making  the 
attachment  shall  be  received  as  TpnmA  fade  evidence  to  warrant  process 
for  an  arrear  so  accruing. 

Nona. — Vide  notes  under  section  6.  ^ 

VIII.      Fvrst. — ^Zemindars,  that  is  proprietors  under  direct  engage- 
Zemindais      allowed    ^^^^    with    the    Government,  ahall  be   entitled  to 


sales    o£    tenures,   in    apply  in  the  manner  following  for  periodical  sales  of 

'gnt  of  selling  or  brii 
may  have  been  spe< 
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reserved  by  stipulation  in  the  engagements  interchanged  on  the  aesAioa 
of  the  tenure.    -^U^    .4^^  tr///  ^  /fd^  ^f  3   m^T^//-^*^^^*^ 

The  exercise  of  this  power  shall  not  be  confined  to  cases  in  whieh  tiio 
stipulation  for  sale  may  have  been  unrestricted  in  re^rd  to  time,  but  riiall 
apply  equally  to  tenures  held  under  engagements  stipulating  merely  for  a 
sale  at  the  end  of  the  year,  in  conformity  with  the  practice  heretofore 
allowed  by  the  Regulations  in  force. 

SecoTid. — On  the  1st  day  of  Baisakh,  that  is,  at  the  commencement  of 
First  8^e  to  be  an-    ^^®   following  year  from  that  of  which  the  rent  is  due, 
plied  for  on  1st  Bai-    the   zemindar  shall  present  a  petition  to  the  GoUector, 
«ftkh.  containing  a  specification  of  anv  balances  that  may 

be  due  to  him  on  account  of  the  expired  year,  from  all  or  any  talukdars  or 
other  holders  of  an  interest  of  the  nature  described  in  the  precedii:^  olauae 
of  this  section.  « 

The  same  shall  then  be  stuck  up  in  some  conspicuous  part  of  tbe 
kachari,  with  a  notice  that  if  the  amount  claimed  be  not  paid  before  the 
first  of  Jeyt  following,  the  tenures  of  the  de&ulters  will  on  that  day  be 
sold  by  public  sale  in  hquidation. 

Should,  however,  the  first  of  Jeyt  fall  on  a  Sunday  or  holidi^,  the 
next  subsequent  day,  not  a  holiday,  shall  be  selected  instead ;  a  simlkar 
notice  shall  be  stuck  up  at  the  sadar  kachari  of  the  zemindar  himself,  and  a 
copy  or  extract  of  such  part  of  the  notice  as  may  apply  to  the  individual 
case  shall  be  by«him  sent  to  be  similsurly  published  at  the  kachari  or  at  tb/d 
principal  town  or  village  upon  the  land  of  the  defaulter. 

The  zemindar  shall  be  exclusively  answerable  for  the  observance  of  the 
forms  above  prescribed,  and  the  notice  required  to  be  sent  into  the 
mofussil  shall  be  served  by  a  single  peon,  who  shall  bring  back  the  receipt 
of  the  defeulter,  or  of  his  manager,  for  the  same ;  or  in  the  event  of 
inability  to  procure  this,  the  signatures  of  three  substantial  persons  residing 
in  the  neighbourhood,  in  attestation  of  the  notice  having  been  brought 
and  published  on  the  spot. 

If  it  shall  appear  from  the  tenor  of  the  receipt  or  attestation  in 
question  that  the  notice  I\as  been  published  at  any  time  previous  to  ilie 
nfbeenth  of  the  month  of  Baisakh,  it  shall  be  a  sufficient  warrant  for  the 
sale  to  proceed  upon  the  day  appointed. 

In  case  the  people  of  the  village  should  object  or  refuse  to  sien  their 
names  in  attestation,  the  peon  shall  go  to  the  kachari  of  the  nearest  Muns^ 
or  if  there  should  be  no  Munsiff,  to  the  nearest  thana,  and  there  mal^ 
voluntary  oath  of  the  same  Miaving  been  duly  published ;  certificate  to 
Which  effect  shall  be  signed  and  sealed  by  the  said  officers  and  delivered 
to  the  peon. 

Third, — On  the  Jst  day  of  Kartik,   in   the   middle  of  the  year,  tiie 
Mid  year  safe  to  be  'zemindar  shall   be  at  liberty  to   present  a  similar 
applied  for  on  ist  of  ,  petition,  with  a  statement  of  any  balances  that  may  be 
^ar^i^-  due   on  account   of  the  rent  of  the  current  year,  up  to 

the  end  of  the  month  of  Asin,  and  to  cause  similar  publication  to  be  m^cb 
of  a  sale  of  the  tenures  of  defaulters,  to  take  place  on  the  1st  of  Agiuii^ 
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imless  the  whole  of  the  advertised  balaDce  shall  be  paid  before  the  date  in 
question,  or  so  much  of  it  as  shall  reduce  the  arf  ear,  including  any  inter- 
mediatQ  demand  for  the  month  of  Kartik,  to  less  than  one-fourth  or  a 
frar-anna  proportion  of  the  total  demand  of  the  zemindar,  according  to  the 
kistbandi,  calculated  from  the  commencement  of  the  year  to  the  Ust  day 
ofKartik. 

Nont. — Aooording.io  Rfgulation  yill  of  1819,  tbe  tnle  of  apatm  tenure  for  arream 
of  rent  mutt  take  plaee  on  a  day  in  (he  Beiifi^alee  month  of  Jejt.     Where  a  sale  which  whm 
advertised  to  take  place  on  the  5th  Jeyt  1269,  a  date  erroneoualy  stated  in   the  sale  notice 
to  correspond  with  the  17th  May  1802  (Saturday)  took  place  on  the  latter  dny   (heinf^  really 
the  4th  Jevt)  the  sale  was  held  to  he  ille|ifal~*^e/*AafYif}i  Mook^rjee  (one  of  the  drfmdanU) 
T.  l$9ur  Ciunder  Mookerji  mnd  others  (plaintiff),  and   PranhUhen  Banet^i  (d^flendani), 
8p.  W.    R.,  4    The  expression   subetantial  wUneuee  as   used   in  clause  2,  section  8, 
liegutatioa    YIII  of  1819,    means  men   who  have  some  state  in  the  community,  of  local 
iniueoee,  importance  or  respectability.    The  words  retiding  in  ike  neighbourhood  do    not 
restrict  the  witni|sses  to  residents  df  the  village,  but  include  those  living  within  a  short  dis- 
tance of  the  kachari— i/oA jaft  DaH  and  oihere  v.  Jugadumha  Daei  and  others,  Sp.  W.  R., 
881  ;  2  W,  B ,  188.     At  a  latter  stage  of  this  suit  which  was  brought  to  set  aside    the  sale 
of  a  patni  taluk  on  the  ground  of  fraud    and   irregularity,  it  was  contended  that  the 
-witnesses  who  •  sigaed  the   receipt  fur  the  third  of  the  notices  were  not  substantial  jpersouM 
within  the  meaning  of  the  Regulation.     It  appeared  that  the  receipt  of  the  defaulter  oould 
not  be  obtMued.     His  gomashta  was  seen,  but  he  refused  to  give  oue  ;  and  thereupon    the 
peon  obtained  the  signatures  of  seven  persons  who,  it  was  alleged,  resided  in  the  neighbour- 
hohd*    At  the  hearing   before  the   Principal  Sadar  Amin    evidence   was  given  as  to  the 
-   reMence  and  the  status  of  three   of  those  seven,  and  the  Principal  Sadar  Amin,  being 
satisfied  that  they  were  substantial  persons  within  the  meaning  of  the   Regulation,  thought 
it  unnecessary  to  go  into  evidence  with  respect  to  the  other  form  ;  and  he   found  in  very 
distinct  terms  that  these  three  persons  resided  in  the  neig4i  hour  hood  %nd  were  substantial 
persons.    This  was  his  finding  upon  the  facts  :     **  The  plaintiffs  take    exception   to  the 
above  seyen  persons  not  reniding  in  the  neighbourhood  of  the  defaalter'a  mehal.    To  this 
it  would  be  observed  that  Wazir  MolUh,  one  of  the  seven  persons  above  alluded  to,  was  the 
raundnl  of  Jugutbulluvpore  and  Gh)luk  Chaukidar  was   the  Chaakidar  of  the  village. 
These  two  certainly  are  what  the  law  calls  *  substantiar  men«    As  regards  Kabel,  though 
not  a  man  of  much  consequence,   he  was  known   to  carry  on  the  trade  of  a  tailor  in  the 
village  ;  consequently,  a  receipt  signed  by,  among  others,  three  such  men  as  Wszir,  Goluk 
Chaukidar,  and  Kabel  must  be  considered  a  Hufficlent  proof  for  the  service    of  notice.     A 
mere  respectably  signed  document  cannot  be,  from  the  circumstances  of  the  country  (the 
respectable  portion  of  every  community  being  at  all  times  averse  to  appear  in   a  Court  of 
Justice),  expected.    An  appeal  was  preferred  to  the  District  Judge,  who  affirmed  this  decision 
on  the  ground  that,  supposing  the  witnesses  did  not  satisfy  the  statute,  still   notice  having 
been  really  served   upon  the    plaintiff  (the  patnidar)   through    his   gomashta,    as    was 
proved  in  the  cause,  the  non-eompliance  with  the  direction  of  the  statute  would  not  under 
the  circumstances   vitiate  what  had  been  done.     His  finding  was  :     I  am  of  opinion  that 
the  appellants  have  failed  to  show  any  sufficient  ground   for  rgectiug  the  receipt.     When 
the  gomashta  who  was  in  the  kachari  refused  to  give  a  receipt,  the  peon  brought  the  guru 
of  the  village  and  made  him  write  a  receipt  under  a  tree  close  by,  and^then  he  got  some  of 
the  bystanders  to  sign  the  receipt.    The  evidence  proves  these   facU  and  proves  that  the 
three  persona  who  were  called  as   witnesses  at  the  trinl  of  the  case  in  the  lower  Court  saw 
the  notice  affixed  to    the  door,   and  I  find   no  ground  for  holding  that  they  were  uot 
substantial  within  the  meaning  of  the  law.    I  think  that  all  that  is   r(*quired  is  good     • 
evidence  to  the  fact  of  the  publication  of  the  notice  on  a  certsin  date,  and  that  that  has  been 
supplied  in  this  case.     •    s    •    |  would  go  further  and  say  that  the  directions  of  the  law  are 
intended  for  the  guidance  of  the  Collector  onl}'.     Before  putting  up  the  patni  tenure  to  sale 
ke  must  require  proof  that  the  notice  was  only  served,  and  the  law  says  xhat  such   proof 
must  be  of  sueh  and  such  a  nature.    The  Collector  is  not  required  to  take  evidence  ;  he  has 
to  examine  merely  the   written  document  produced   by   tlie  ztmindars,  and  if  the  proof 
appears  to  be  primdfaeie  good,  the  patni  is  sold  on  the  responsibility  of  the  Kemiiidar. 
Then  if  the  |>a<a>(/ar  has  recourse  to  the   Civil  Court  the  issue  is  not  whether  the  proof    • 
adduced  to   the  Collector  at  the  time  of  the  sale  was  strictly  withio  the  words  of  the  kw, 
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but  whether  the  eridevice  Adduced  before  the  Ooart  io  prove  the  nei'Tide  of  tho  noUae 
on  or  before  a  oerUin  date  is  credible  and  satisfaotory.  The  reaRonable  object  of  the  lair 
18  that  the  defaulter  should  have  timely  notice  of  the  intention  to  sell,  and  if  it  proved  thAt 
»uoh  notice  was  given  to  tbe  satisfaction  of  the  Ounrt  the  number  of  witnesses  prMe»i» 
their  actual  status  in  social  life,  and  the  distance  of  their  dwelling;  houses,  are  points  whiob 
are  immaterial."  An  appeal  was  preferred  to  tbe  High  0<mrt  who  at  first  nfflrmed  tb« 
decisions  of  the  lower  Courts,  remarking  as  follows  :  "  Next,  as  to  these  wttneteea^ 
respectability  we  think  that  the  law  has  been  complied  with  on  this  point  afso.  One  oC 
tbe  witnesses  is  the  mundul,  the  head  man  of  the  village,  another  ia  a  chaukidar,  an  ofieial 
whose  attestation  is  always  considered  as  the  best  possible  in  all  matters  connected  with  tiw 
service  of  notice.  The  third  appears  to  be  a  tailor,  residing  temporarily  at  tbe  plt0% 
but  who  lives  in  the  neighbourhood.  This  man  is  declared  to  be  not  a  proper  witnesat 
We  do  not  see  why  the  man  is  not  to  be  considered  competent  to  attest  the  senriei 
of  notice.  He  appears  to  be  a  respectable  man  though  not  a  rich  one  ;  and  be»des 
the  phrase  'substantial'  on  which  special  appellant  lays  so  much  stress,  moat  be 
taken  comparatively.  In  a  small  village  the  measure  of  a  ^  substanliar  witueas  will^ 
of  course,  be  much  lower  than  in  a  place  of  importance."  A  review  was  sabw- 
quently  granted,  and  the  High  Court  on  the  review  reversed  their  own  judgment  and 
that  of  the  lower  Conrta.  They  said  it  is  contended  by  the  learned  Counsel  for  the 
applicant  for  review  that  the  law  requires  that  the  atteatiug  wituesRes  must  be  "  subslath 
tial"  i.e.f  to  say  responsible,  moderately  wealthy  men,  against  wliom,  in  a  case  of  false 
attestation,  the  party  injured  may  have  his  remedy  in  a  suit  for  damages.  Now  in  tliia 
case  the  attesting  parties  are  sufficient  in  number,  and  they  reside  in  tbe  neighbourhoodv 
but  with  the  exception  of  the  mundul  the  rest  are  not  what  can  be  called  substantial  persona. 
One  is  the  chaukidar  of  the»  village,  and  the  other  a  thika  tailor.  The  Legislatore 
invested  the  zemindar  with  tbe  power  of  bringing  subordinate  painis  to  sale,  and  made 
him  exclusively  answerable  for  the  due  observance  of  the  prescribed  processes  uniler 
which  such  tenures  could  be  brought  to  sale.  To  protect  the  patnidar  from  fraud  it 
was  enacted  that  the  notice  of  sale  must  be  attested  by  three  subntantial  persons.  NoW 
it  ie  dear  that,  anlesa  the  attesting  parties  answer  to  the  common  meaning  to  be  put 
upon  the  word  '  substantial,'  the  patnidar  would  be  wholly  without  remedy  in  case  of 
false  attestation."  On  appeal  to  the  Priv^  Council,  their  Lordships  were  of  opinion 
that  this  was  too  limited  a  view.  They  said :  '*  It  is  no  doubt  desirable  that  mea  of 
property  should  sign  these  receipts  if  they  can  be  obtained,  but  wealth  is  only  one  elemeuc 
in  the  position  and  statui  of  the  witness,  and  if  be  lives  in  the  neighbourhood,  and  if 
he  be  a  respectable  man  and  of  good  character,  their  Lordships  see  no  reason  why,  upon 
evidence  appearing  (of  such  facts  of  which  the  Judge  in  each  case  must  satisfy* himaelf)* 
the  Judge,  in  estimating  the  position  of  the  man,  mi^  not  properly  come  to  the  conclusion 
that  he  is  a  substantial  person.  In  the  present  case  the  evidence  appears  to  show  that 
the  man  objected  to  carry  on  the  trade  of  a  tailor,  that  he  had  lakheraj  lands,  that 
he  lived  in  the  neighbourhood,  was  well  known,  and  was  (to  use  a  description  built  up 
of  many  circumstances)  "  a  respectable  person."  Their  Lordships,  therefore,  considered 
the  firat  judgment  more  correct  than  the  last  given  on  review,  which  they  accordingly 
]reversed»i2af7Ma6Aa  J9osd  V.  JfoniftoAtiit  2>a#>,  2  L.  R.,  I.  A.,  71;  23  W.  U.,  113;  U 
B.  L.  R.,  394;  3  F.  C.  R.,  72.  In  this  case  the  Privy  Council  refrrred  with  approbation 
to  the  dictum  of  Peacock,  ^.J.,  in  the  case  of  8ona  Bibi  v.  Zalchand  Chowdry  and 
another^  9  W.  R.,  242  »  **  Confined  as  it  is  to  cases  where  there  is  proof  that  (he  notice 
was  duly  8erv€d.'\  In  a  suit  to  set  aside  tbe  a&le  of  a  patni  for  arrears  of  rent  ui^der 
Regalation  YIII  of  1819,  on  the  ground  that  proper  notices  were  not  sent,  served  and  pub- 
lished under  section  8,  clause  2,  th^objection  in  order  to  succeed  must  be  one  of  substance 
and  not  merely  of  form.  The  requirements  of  the  Regulation  as  to  the  service  of  the  uUhar 
and  tbe  signing  of  the  receipt  by  substantial  persons,  may  be  held  to  have  been  substanti* 
ally  performed  where  the  persons  signiUg  are  such  as  are  usually  expected  to  attest 
such  a  -  document,  persons  who  are  treated  with  consideration,  «.^.,  ameens,  mookhUtn, 
thaukidar^  As  regards  the  date  fixed  for  sale,  and  the  era  to  be  followed,  the  intentioa 
of  the  Regulatron  was  to  lay  down  a  uniform  practice  in  each  locality,  uniformity  being 
the  essential  requirement,  and  the  particular  date  only  the  form  for  enforcing  regulari^— 
a  practice  which  has  bleu  established  for  a  course  of  years,  and  which  is  reasonaUe 
and  convejiient  in  itself,  is  not  liable  to  objection  in  a  mere  point  of  form — Srimati 
Srimati  Dasi  y,  Pitambur  Panda  and  others,  24  W.  R..  129.  In  a  suit  to  set  aside 
the  sale  of  a  paini  taluk  for  arrears  of  rent,  in  which  it  was  ahown  that  the  notice 
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of  Mie,  after  having  been  placed  for  a  time  on  the  kachari  of  the  farmer  of  the  talakn 
ia  the  mofassil,  was  then  removed  and  served  personally  on  the  defaulter  who  lived  in 
A  distant  mehal,  it  was  held  that,  as  the  objeot  of  serving  a  notice  of  sale  was  both  to 
acqnaint  the  d^faalter  of  its  approach,  and  to  enable  the  under-tenants  on  the  taluk 
to  preserve  their  own  rights,  and  as  both  these  objects  were  attained  in  this  case,  a 
"  sufficient  plea"  had  not  been  made  out  for  setting  aside  the  sale,  although  the  Court 
preseribed  by  law  had  not  been  precisely  ioWowed^Gourilal  Sing  Deo  Bahadur  v.  JodhisUr 
Mafrak  ana  others,  2o  W.  R.,  141.  This  decision  was  dissented  from  in  Bhugwan 
Chunder  Dae  ▼.  Sirdar  AH  and  others,  I.  L.  U.,  4  Oal.,  41,  in  which  it  was  held  that,  **  al- 
though the  provisions  of  section  8,  clause  2,  of  Regulation  YII I  of  1819,  specifying  the 
manner  in  which  proof  should  be  given  of  service  of  notice  of  sale,  are  merely  directory, 
it  is  nevertheless  absolutelv  essential  to  the  validity  of  a  sale  under  the  Regulation  that 
the  notice  of  such  sale  should  be  served  in  strict  oompllanoe  with  the  directions  given  in 
the  same  clause  and  section  of  the  Regulation. 

In  the  case  of  Bona  Sibi  v.  Lalckand  Chowdry  and  another,  9  W.  R ,  242,  it  was 

observed  that  the    zemindar  is   exclusively   answerable  for  the  observance  of  the  forms 

prescribed  by  this  clause;  that  the  latter  part  of  the  section,  which  prescribes  that  the 

serving  peon  shall  bring  back  the  receipt  of  the  defaulter  or  of  his  manager,  or  in   the  event 

of  his  inability   to  procure  it,  that   he  shall  obtain  that  which  by  the  Regulation  is  substi* 

tuted   for  it,  is  merely   directory,  and  if  not  done,  this  does  not  vitiate  the  sale,  provided 

the  notice  was  duly  served.       It  was  held  to  be  a  far  more  exact  compliance  with   the 

spirit  of  Regulation   VIII  of  1819  to  serve  the  notice  which   it  enjoins  at    the    place 

in  which  the    defeudant'ii    gomashta    was  transacting    and    did   habitually  transact  busi- 

tiess,  than   at  the  kachafl  which  had  not  been  in  nse^^Bunooman  Das  alias  Nonna 

Sibi  V.  Biprochuran  Roy,  20  W.  R.,    132.    In   this  case  t])e  kachari  was  in  a  ruinous 

stale,   and   it  was  held    sufficient  to  have    published    or  served  the  notice  at  the  house 

(apparently  in  a  village,  which  was  on   the  land  of   the    defaulter)  where  the    defaulter's 

goniashta    resided    and    usually    transacted    business,  ^nd  where   the  zemindar    hipnself 

frequently   transacted    business.    lu    a  suit   brought    against  the  zemindar   to  reverse 

the  sale  of  a  patni  tenure  on  the  ground  that  the  notice  required ^by  this  clause    had 

not  been  served   upon  the  patnidar,  it  was  held  that,   with    reference    to    section  lOG 

of  the  Indian  Evidence  Act,  the  burden   of  proving  service  of  the  notice  was  upon  the 

zemindar— Door^a   Churan  Sarma    Chowdry     t.  Byud  Nqjanuddin,  21    W.  K.,   397. 

If  a  pa fn>  is  sold  for  arrears  of  rent  without  the  notice  required   by   Regulation   YIII   of 

1819,   the  sale  is  informal  and  can  be  set  aside  notwithstanding  the  6o;i a  ^i/e#  of  the 

purchase— JfoftartiA;  ^/»  and  others  v.  ^ifitr  Jli  and  another^  21   W.  R.,  252.    The  sale 

will  be  also  set  aside,  if  the  sale  notice  were  not  stuck  upon  some  conspicuous  part  of 

the  Collector's  kachari  and  of  the  temindar's  khohari^'Baikuntanalh  Singh  v.   Monavoja 

Dhira  Mahiab  Chand,  9  B.  L.  R.,  87.     The  words  "  the  land  qf  the  drfauHer"  probably 

mean  the  Und  of  the  patni  in  Ktttwe^^Laifannisa  Begum  v,  Kevoar  Ram  Ckundra^  S.  D.  R« 

for  1849, 871.    It  will  be  observed  that  the  law  requires  the  publication  of  the  notice  in 

three  ways,  vi9,,   (1)  by  sticking  it  up  in  some  conspicuous  part  of  the  Collector's  kachari ; 

(2)  by  sticking  up  a  similar  notice   at  the  sadar  kachari  of  the  zemindar   himself;  (3) 

by  publication  of  a  copy  or  extract  of  such  part  of  the  notice  as  may  apply   to  the  indivi« 

dual  case  at  the  kachari  or  at  the  principal  town  or  villaice  upon  the  land  of  the  defaulter. 

The  first  two  notices  may  be  general  notices  containing  the  names  of  more  than   one 

defaulter.     The  third  is  a  special  notice  for  the  individual.  ^As  to  this  third  notice  it  has 

been  doubted  whether  the  defaulter's  ftachari  which  is  one  of  the  places  at  which  it  may 

be  published,  must  be  upon  the  land  of  the  defaults.    In  Mangazi*  Chufrasi  and  others 

V.  SrimaH  Siva  Sundari,  21  W.  R.  369,  it  was  pi^lished  at  the  kachari  of  an  adjacent 

taluk,  at  which  kachari   the  business  of  the  taluK  in  arrear  was  conducted,  and  this  was 

held  to  be  a  sufficient  ccmpUanoe  with  the  law.    In  a  case  of  sale  under   Regulation  VlII  . 

of  1819,   where  the  /w^nt   was  a  small  piece  of  land  upon  which  there  was  no  town  or  * 

village  or  kachari  of  any  kind,  and  the  peon  stuck  up  the  notice  in  the   Collector's  office 

and  also  at  the  sadar  kachari  of  the  -zemindar    and  obtained  receipt  of  the  defaulter  in 

the  latter  place,  he  was  held  to  have  carried  out  substantially,  as  far*  as  he  c*>uld,  the 

provisions  of  the  law   regarding  notice— ^iirry  Kristo  Roy  v.  Moteelal  Nundee  and 

o«Aer#,  14  W.R.,3a  ,       ♦ 

A  personal  service  of  notice  of  sale  on  a  defaulting  patnidar  is  not  sufficient  service 
under  Regulation  YllI  of  1819,  section  8,  clause  2.    All  the  forms  should  be  gone  into«^ 
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Sjfkmnia  Natk  Singh  and  pikers  y.  Uakarajak  Dherqj  Mak4ab    Ciand  Bakad^r^  17 
W.B^447. 

A  paM  Ulak  was  sold  under  oUnse  2  of  saotion  8  for  arrMrs.  Before  the  sftla  tiie 
amount  of  rent  due  was  paid  to  an  Aoooantaiit  in  the  Collector's  offioe,  bnt»Bo  notice  iMa 
given  to  tbe  nemindar  or  Collector.  A  «nit  #aa  brouxbt  to  set  aside  the  sale  oatlie 
ground  that  this  was  a  good  payment,  and  that,  at  the  time  of  the  sale,  there  was  bo  «rra«r 
of  rent* doe.  It  was  decided  that  a  payment  nnder  snch  ciroamstances  was  not  svffieisRt 
and  the  suit  was  dismissed.  Two  oat  of  the  three  Judges  who  decided  the  case  were  idao 
of  opinion  that  a  payment  even  to  the  Collector  withont  notice  to  the  semiudar  would  not 
be  sufficient— fmAiut  Mohan  Skaha  and  others  ▼.  Mun$hi  Ajtabmddin  Mahomsd  mmd 
others,  8  B.  L.  K..  184;  see  The  Collector  of  Tipperah  ▼.  Ooluk  Ckmnder  Skaha,  a  D.  H. 
1859,  621.  Where  there  is  no  tender  l^fore  sale  of  the  amount  of  rent  dne,  a  sale -ander 
Begnlation  YIII  of  1819  cannot  be  set  aside  merely  because  some  charges  were  iaclvded 
which  might  not  be  strictly  recoverable  under  the  Regulation,  where  the  zemindar  in  his 
petition  clearly  disttnguished  the  amoont  due  for  rent  from  such  charges— ^riaM<»  Srimati 
Dasi  r.  Pitambur  Panda  and  others,  24  W.  It.,  129.  A  |>altiu^r  may  deposit  kb  rent 
in  Court  under  the  prorisions  of  section  46  of  Act  VIII  of  1869  (B  C),  the  term  under- 
tenant in  that  section  being  wide  enough  to  include  patnidars — Tk^hurdas  Qosmin  r« 
Pjfori  Mokan  Mukerji,  22  W.  B.,  431.  Where  a  zemindar  puts  up  a  patni  for  sale, 
under  B«gulation  VIII  of  1819,  knowing  that  the  rent  dne  to  him  has  been  paid  into 
Court  by  the  ^a^au^ar,  tbe  sale  is  invalid,  even  if  the  notice  aeryed  on  the  lemindar  was 
illegally  served— ifiMt^  Tara  Sundari  Debi  v.  Badka  Sundar  Moy  and  othere, 
24  W.  IL,  63. 

Where  the  sale  of  a  patni  for  default  was  reversed  on  the  ground  of  notice  not  having 
been  served  as  required  by  lan^  the  purchaser  was  entitled  to  a  refund  (with  intereat)  ^d 
to  his  costs  from  the  zemindar — Bykunta  Nath  Singh  and  others  r.  Maharajah  Dk^efJ 
Mahtab  Chand  Bahadur,  17  W.  R.,  447 ;  Mobarukali  and  otkere  v.  Jmeerali  and  another, 
21  W.  R.,  252  ;  Qourilal  Singk  Deo  Bakadur  v  JoodkietirHazrah  and  others,  25  W.  B. 
141. 

Tlie  defaulting  ^atnidar  whose  taluk  has  been  sold  is  not  liable  for  rent  aoemfng 
thereon  after  the  sale — Gopi  Krinta  Ooswami  and  others  v.  Ram  Ramal  Misri,  Marshairs 
Rep.,  212.  The  sale  of  a  patni  dissolves  the  relation  of  landlord  and  tenant  between 
the  zemindar  and  the  patnidar— I  W.  R.,  133. 

Where  a  patni  is  aold  for  arrears,  the  patnidar  who  is  sold  out  is  not  liable  for  the 
rent  of  the  month  in  which  the  zeminder  presented  the  petition  enjoined  by  alanae  3. 
seoitou  8,  Regulation  VIII  of  lBi9^Qaritnba  Debia  v.  Hilmoni  Sing  Deo,  15  W.  R. 
180. 

There  is  nothing  in   Regulation  VIII  of    1819  which   will  allow  a  iTofiif  to  be  add 
in  separate  lots,  even  though  the  whole   patni  be  sold  on   the  same  day — Mr.  Herbert 
Cotdell,  Receiver  of  the  estate  of  Promotho  JVath  Deb  v.  Mohadeb  Mundle,  17  W.  R.,  182.  . 
Compare  also  Monmotho  Nath  De  and  another  v.  Mr.  G.  Olascott,  20  W.  R.,  275. 

EL    All  sales  of  saleable  tenures  applied  for  under  the  rules  of  this 
Sales  ho    conducted      Regulation  shall  be  made  in   public  kachari;  the  land 
^^  '     shaH  be   sold  to  the  highest  oidder,  and  every  one  not 

the  actual  defaulter  shall  be  free  to  bid,*^  not  excepting  the  person  in 
satisfaction  of  whbse  demand  the  sale  may  be  made,  nor  the  under-tenants 
of  the  defaulter;  fifteen  per  cen*.  of  the  purchase-money  shall  be  paid 
immediately  the  lot  is  knocked  down,  and  the  officer  conducting  the  sale 
'shall  be  competent  to  refuse  to  accept  a  bid,  or  to  knock  down  a  lot  to  any 
bidder,  unless  he  has  assurance  to  his  satisfaction  that  the  amount  required 
to  be  deposited  is  in  hand«for  the  purpose,  or  will  be  produced  within  two 
hours. 

If  the  fifteen  per«  ceqt.  be  not  paid  in  cash  or  in  notes  of  the  Bank  a£ 
Bengal  within  two  hours  of  the  sale,  or  an  equivalent  amount  in  Govern- 
ment securities  be  not  lodged,  the  lot  shall  be  re-sold  on  the  same  d^,.and 
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• 
if  the  remainder  of  the  purchase-money  be  irot  paid  by  noon  of  the  eighth 
day,  notice  shall  be  given  of  resale  on  the  following  day,  that  is,  on  the 
ninth  from  the  first  sale,  by  proclaiming  the  same  by  beat  of  drum  through 
ihe  bazar  of  the  sadar  station  of  the  zilla,  after  which  the  lot  shall  be  resold 
at  the  appointed  time  at  the  risk  of  the  first  ]>urchaser,  who  shall  forfeit 
the  advance  of  fifteen  per  cent,  already  made,  and  be  further  answerable 
for  any  sum  in  which  the  proceeds  of  the  second  sale  may  fall  short  of  thd 
antecedent  one ;  such  deficiency  to  be  levied  by  the  process  for  the  execution 
of  decrees  of  the  Civil  Courts. 

NoTBS. — There  in  nollimfir  in  Regnlation  VIII  of  1819  wluch  will  allow  apaini  to  be 
BoM  in  neparate  lots  even  though  the  whole  patni  be  sold  on  the  same  daj— ^17  B.  W.»  ]82| 
quoted  elsewhere. 

X.  At  the  time  of  the  sale,  the  notice  previously  stuc^  up  in  th^ 
^Forma  to  be  observed  kachari  shall  be  taken  down,  and  the  lots  be  called 
in  selJing.  •  up  successively  in  the  order  in  which  they  may  be 

found  in  that  notice. 

A  person  shall  attend  on  the  part  of  the  zemindar,  with  a  particular 
statement  of  the  payments  made  up  to  the  day  of  sale,  on  account  of  the 
balance  of  each  advertised  lot,  together  with  the  receipt  for,  or  certificate 
of,  the  notice  directed  to  be  published  in  the  mufas^fil,  nor  shall  any  lot  be 
put  up  to  sale  until  the  statement  produced  shall  have  been  inspected,  and 
the  existence  of  a  balance  for  the  year  ascertained  therefrom,  nor  until 
the  receipt  for  the  notice  shall  have  been  read  ;  the  observance  of  which 
forms  shall  be  recorded  in  a  separate  rubakari  to  be  held  upon  each  lot 
sold. 

If  the  sale  be  of  the  description  provided  for  in  the  third  clause  of 
section  8  of  this  Regulation,  the  kistbandi  of  the  defaulter  shall  likewise 
be  produced,  in  order  that  it  may  be  seen  that  the  balance  remaining 
unpaid  exceeds  a  four-anna  proportion  of  the  demand  up  to  the  date  of 
sale ;  nor  shall  the  sale  take  place  unless  tbfc  be  ascertained. 

The  zemindar  shall  be  exclusively  responsible  for  the  correctness  and 
authenticity  of  the  papers  to  be  thus  exhibited,  nor  shall  the  public  officer 
making  the  sale  be  answerable  in  any  respect,  except  for  its  fairness  and 
publicity,  and  for  the  observance  of  the  rules  prescribed  for  his  guidance 
in  this  Regulation. 

XI    First. — ^It  is  hereby  declared,  that  any  taluk  or  saleable  tenure 
Tenure  to  be  sold  free    ^^**  ^^7  ^   disposed  of  at 'a  public  sale,  under  the 
of  incnmbrance  by  act    rules  of  this  Re^lation^  for  arrears^ of  rent   due   on 
of  defaniter.  account  of  it,   IS  sold  free   of  all  incumbrances  that 

may  have  accrued  upon  it  by  act  of  the  defaulting  proprietor,  his  represent- 
atives or  assignees,  unless  the  right  of  making  such  incumbrances  sHall 
have  been  expressly  vested  in  the  holder  by  a  stipulation  to  that  effect 
in  the  written  engagements  under  which  the  said  taluk  may  have  been 
held.  \.  • 

No  transfer  by  sale,  gift  or  otherwise,  no  mortgage  or  other  limited 
assignment,  shall  be  permitted .  to  bar  the  indefeasible  right  of  the  zemin- 
dar to  hold  the  tenure  of  his  creation  answerable,  in  the  state  in  which 
he  created  it,  for  the  rent  which  is  in  fiwt  his  reserved  property  in  the  ' 

$ 
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tenure  except  the  transfer  or  assignment  should  hfpe^  been  made  with 
a  condition  to  that  effect,  under  express  authVti^  obtidned  from  such 
zemindar. 

Second. — ^In  like  manner,  on  sale  of   a    taluk    for    arrears,    all    leases 
originating  with  the  holder  of  the  former  tenure,  if 
t^d  Jte^^S^^*"*     ^    creative  of  a  middle  interest  between  the  resident 
•  an        re  e,  cultivators  and    the    late    proprietor,    must   be    con- 

sidered to  be  Cancelled,  except  the  authority  to  grant  them  should  hATe 
been  specially  transferred  ;  the  possessors  of  such  interests  must  con- 
sequently lose  the  right  to  hold  possession  of  the  land  and  to  collect  tiie 
rents  of  the  raiyats ;  this  having  been  enjoyed  merely  in  consequence  of 
the  defaulter's  assig^nment  of  a  certain  portion  of  his  own  interest,  tiie 
whole  of  which  was  uable  for  the  rent. 

Thvrd, — Provided  nevertheless  that  nothing  herein  contained  shall  b. " 
Exception  in  favor  of    construed  to  entitle  the  purchaser  of  d  taluk  or  other 
hondfiJU    engngementa    saleable  tenure  intermediate    between  the  zemindar 
with  raijats.  m^^  actual  cultivators  to  eject  a  khudkasht  raiyat   or 

resident  and  hereditary  cultivator,   nor  to  cancel  bond  fide  engagemente_ 
made  with  such  tenants  by  the  late  incumbent  or"Tns  "representative,  ex^pE^ 
j  it  be  proved  in  a  regular  guit,  to  be  brought  by  such  purchaser  for  the  ad- 
■  justment  of  his  rent,  that  a  higher  rate  would  have  been  demandable  at  (Aie 
/  time  such  engagements  were  contracted  by  his  predecessor. 

J  Notes.— The  effect  of  the  sale  is  not  ipso  facto  to  cancel  ineumbrancee  created  bj  tha 
j!  defaalter,  but  to  render  them  voidable,  tf  the  purchaser  desire  to  avoid  them.  C,  the  par- 
/  chaser  of  a  patni  tsluk,  sold  for  arrears  under  the  provisions  of  this  Re^ulatioD,  saed'^ 
'  enhance  the  rent  of  B,  the  holder  of  an  under-tenare  created  by  A,  the  defnultiu);  patnidar 
whose  rights  had  been  sold.  C,  on  purchasing  A*%  paini,  had  not  annulled  B's  under-tetinre. 
D,  in  answer  to  the  suit  for  enhancement  of  rent,  pleaded  a  decision  in  a  case  between  him- 
self and  A  to  the  effect  that  his  tenure  was  istemrari.  It  was  held  that  this  decision 
was  conclusive,  and  that  B's  rent  could  noUie  enhanced.  The  Court  also  observed  that 
it  must  now  be  taken  as  an  establishe^g^irinciple  of  law  that  no  sale  for  arrears  of  rent  have 
%p$o  facto  the  effect  of  cancelling  tenures  created  by  defaulting^  owners,  but  merely  give  to 
die  purchaser  the  power  to  do  so,  if  he  thinks  proper  ;  that  the  purchaser  in  the  present  case 
not  having  exercised  this  power  took  his  purchase  with  the  tenure  as  it  was  left  by  the 
defaulting  patnidar,  nnd  therefore  also  subject  to  the  decision  in  the  case  between  A  and 
B^Madhu  Sudan  Kundu  v.  Bam  Dhun  Qanguli,  3  B.  L.  R.,  431.  The  purchaser  of  • 
patni  taluk  at  a  sale  held  under  the  ISegulation  suld  a  tenant  within  the  taluk  for  a  kabii- 
liyat  at  an  enhanced  rate  of  rent.  The  iorm%r patnidar  had  brought  a  similar  suit,  in  whioh 
it  was  decided  that  the  rent  was  not  liable  to  enhancement.  HeQ^  that  the  purchaser  waa 
bound  by  this  decision,  ai^  that  he  did  not  occupy  a  position  analogous  to  that  of  the 
purchaser  of  an  estate  sold  for  arrears  of  Government  revenue,  who  is  not  the  privy  in  estate 
of  the  former  oroprietor — Tata  Pertad  Mitra  v.  Ri»m  Nursing  Mitra^  6  B.  L.  R.,  A  pp.,  f . 
The  only  inoumbraiic^  which  ,can  be  llvoided  are  those  created  by  the  defaulting  patnidar^^ 
Ethan  CKander  Kur  and  others  v.  Mgdhub  Chundra  Qhose  and  others,  1  R.  J.,  P.  J.,  109, 
A  p^rchas^r  is  dAC  l^hbHeato  collect  reiiit  at  a  nigh^f'Vate  ibAII  iiae  Uuinandabl^'  by  his  pre- 
decessor without  establishing  his  right  to  do  %o^Magram  Ojhaand  others  v.  Maja  Nitmomy 
Singh  Deo,  21  W.  B.,  326 ;  13  B.  L.  R.,  198.  Tbe  purchaser  in  this  case  was  the  zemindar 
himi*elf— Ftii^  the  notes  under  sections  10  to  12  of  the  Bengal  Tenancy  Act,  A  purchaser 
of  a  patni  tenure  sold  in  ezeci^tion  buys  with  ail  its  liabilities  including  instalments  doe  to 
the  zemindar,  an(i  cannot  Vecover  from  the  original  patnidar  the  amount  deposited  by  him 
a  few  days  after  his  purchase  in  order  to  stay  a  sale  by  the  zemindar  under  Regulation  VIII 
of  XSld'-Sheik  Khoda  BxAc  r.  flegumbari  Dasi  and  others,  Sp.  W.  R.,  207.  Upon  the  sale 
of  a  patni  taluk  for  arrears  of  the  landlord's  rent,  the  purchaser  acquires  it  free  ot  all  incum* 
^br;inoes  created  by  ttie  out-going  patnidar ^Brojo  Sundar  Mitter  and  others  v.  Futib 
Chunder  Boy  and  others,  17  W.  B.,  407. 
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XTI.  The  rules  of  the  preceding  section,  being  declaratory  of  the  princi- 

Above  rule  to  take    pie  to  be  observed  on  all  occasions  wherein  saleable 

efr^ct  retroepectiTclj.       tenures  are  made  responsible  for  the  zemindar's  reserved 

rent,  will  eqaally  apply  to  the  case  of  taluks  heretofore  sold  as  to  those  that 

p^^jg^  may  be  sold  henceforward,  if  the  sale  shall  have  been 

&ix    and  the  process  observed  in  conductim?  it  shall 

have  been  that  recognized  and  in  use  in  the  district  at  the  time  of  selling. 

Bat  not  to  apply  to    Nothing  however  herein  contained  shall  operate  to  the 

private  transfers.  prejudice  of  any  afifreement,  express  or  implied,  now 

subsisting  between  the  purchaser  of  a  talu^  and  the  lessees  of  his  predecessor. 

Neither  shall  the  rule  for  the  fall  of  under-tenures  be  considered  to  apply  to 

any  private  transfer  by  a  talukdar  of  his  own  interest,  nor  to  a  public  sale  in 

execution  of  a  decree,  nor  to  the  case  of  a  relinquishment  by  the  talukdar 

in  &vor  of  the  zemindar,  nor  to  any  act  originating  with  the  former  holder 

other  than  default  as  aforesaid.    All  such  operations  involve  only  a  transfer 

of  the  tenure  in  the  state  in  which  it  may  be  held  at  the  time,  and  the  new 

incumbent  succeeds  to  no  more  than  the  reserved  rights  of   the  former 

tenant  such  as  thev  may  be,  and  is  of  course  subject  to  any  restriction  put 

upon  the  tenure  by  his  act 

XITT.  First. — ^With  reference  to  the  injury  that  mav  be  brought  upon 
Reason  for  allowing     the  holder  of  a  taluk  of  the  second  degree  by  the  oper- 
nnder-tenants  means  of    ation  of  the  preceding  rules,  in  case  the  proprietor  of 
staying  sale.  ^}jq  superior  tenure  purposely  withholds  the  rent  due 

firom  himself-  to  the  zemindar,  after  having  realised  his  own  dues  from  the 
inferior  tenantry,  it  is  deemed  necessary  to  allow  such  talukdars  the  means 
of  saving  their  tenures  from  the  ruin  that  must  attend  such  a  sale ;  and  the 
following  rules  have  accordingly  been  enacted  for  this  purpose. 

jSecoTki.— Whenever  the  tenure  of  a  talukdar  of  the  first  degree  may  be 
yr  J    *       *      advertised  for  sale  in  the  manner  required  by  the 

nuJ'^sUySer  second  and  third  classes  of  section  8  of  this  Regu- 

lation for  arrears  of  rent  due  to  the  zemindar,  the 
talukdars  of  the  second  degree,  or  any  number  of  them^  shall  be  entitled  ta 
stay  the  final  sale.  By  paying  into  the  Uoheci^r&t^  the  amount  oi  balance 
that  may  be  declared  due  by  the  person  attending  on  the  part  of  the 
zemindar  on  the  day  appointed  for  sale  ;  in  like  manner  they  shall  be 
entitled  to  lodge  money  antecedently,  for  the  purpose  of  eventually  answer- 
ing any  demand  that  may  remain  due  on  the  4av  fixed  for  the  sale,  and 
should  the  amount  lodged  be  sufficient,  the  sale  'shall  not  proceed,  but 
after  making  good  to  the  zemindbr  the  amount  of  his  demand,  any  excess 
shall  be  paid  back  to  the  person  or  persons  wIlo  may  have  lodged  it 

Thvrd, — ^If  the  amount  so  lodged  shall  be  rent  due  by  the  inferior  talukdar 
Procedare  in  case  of    to  the  holder  of  the  advertised  tenure,  the  same  sKall 
amount   lodged    being    be  Stated  at  the  time  of  makmg  the  deposit,  and  the 
rent  due  from  under-    amount  shall  be  carried  to  the  account  of  the  tenant 
^^^^^^  J  or  tenants  lodging  it,  and    Ue^  deducted    from  any 

claim  of  rent  that  may  at  the  time  be  pending,  or  be  thereafter  brought 
forward  against  him  or  them  by  the  proprietor  of  •the  advertised  tenure, 
on  account  of  the  year  or  months  for  which  the  notice  of  sale  may 
have  been  published.  *  " 
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FouHh. — ^If  the  person  or  persons  making  such  a  deposit,  in  order  to 
and  in  case  of  amount  ^^7  ^^^  ®^®  ^^  ^^®  superior  tenure,  shall  have  already 
lodged  being  advanced  paid  the  whole  of  the  rent  due  from  himself  or  them- 
f rom  private  f nnds.  selves,  SO  that  the^apttount  lodged  is  an  advance  from 

private  funds  and  not  a  disbursement^  6tl  account  w  the  said  rent,  such 
deposit  shall  not  be  carried  to  credit  in,  or  set  against,  future  demands 
for  rent,  but  shiall  be  considered  as  a  loan  made  to  the  proprietor  of  the 
tenure  preserved  fit)m  sale  by  such  means,  and  the  taluk  so  preserved  shall 
be  the  security  to  the  person  or  persons  making  the  advance,  who  shall  be 
considered  to  have  a  l^en  thereupon,  in  the  same  manner  as  if  the  loan  had 
been  made  upofiT mortgage,  and  he  or  they  shall  be  entitled,  on  applying. 
fi^  ^-.ViA  fl«\m^,  ^^  obladn  iTriT|]fi<^iAf.fi  possession  of  the  teni^  of  the  dfi^ 
m  order  to  recover  the  amount  so  advanced,  from  anv^  profita  belonpn^ 
thereto. 


Ifthe  defaulter  shall  desire  to  recover  his  tenure  from  the  hands  of  the 
person  or  persons  who,  by  making  the  advance,  may  have  acquired  such  an  in- 
terest therein,  and  entered  on  possession  in  consequence,  he  shall  not  be  entitled 
to  do  so,  except  upon  repayment  of  the  entire  sum  advanced,  with  interest 
at  the  rate  of  twelve  per  cent  per  annum  up  to  the  date  of  possession  having 
been  given  as  above,  or  upon  exhibiting  proof,  in  a  regular  suit  to  be 
instituted  for  the  purpose,  that  the  full  amount  so  advanc^,  with  inter^t^ 
has  been  realised  from  the  usufruct  of  the  tenure.  * 

N0TB8. — A  tenure  to  stay  a  sale  mast  be  the  whole  of  the  zemindar's  demimd 
and  without  any  condition  as  to  its  beinf^  kept  in  depoBit  by  the  Collector— foul 
Churan  Bandopadhva  v.  Sreemati  Dropomayi  Dasi  and  others,  17  W.  R.,  122.  There 
18  nothing  in  Kef^ulution  YllI  of  1819  empowering  a  patnidar  to  deposit  rent  in  (be 
Judge's  Cotirt  or  Collectorate  before  the  day  of  sale,  or  giving  such  payment  the 
effect  of  a  payment  to  the  zemindar  or  his  agent,  entitling  the  patnidar  to  ask  to  have 
the  sale  aunulIed-^jErwto  Mohan  8haha  and  others  ▼.  Moonshi  Aftahuddin  Mahomed 
ancfo^A^ri,  15  W.  R.,  560.  A  person  who  was  interested  in  ^  patni  and  knew  that  an 
alleged  deposit  by  the  dnrpatmdar  under  section  13  was  a  mere  sham*  and  was  merely 
H  device  to  preserve  the  patni  talnk  in  the  hands  of  persons  claiming  to  bold  adversely  ti» 
him,  was  held  bound  to  ehallenge  the  deposit  within  twelve  years  from  the  time  he  knew 
of  such  deposit — Kanto  Chunder  Muherji  v.  Batoan  Dae  Muherji,  25  W.  R,,  494.  In 
the  case  of  Amhika  Dasi  and  another  y.  Pranhari  Dae  and  others,  4  B.  L.R.»  F.  B.,  77, 
the  following  question  was  referred  to  a  Full  Bench :  '*  Whether  an  under-tenant  who 
has  saved  the  superior  tenure  from  sale  by  deposit  the  amount  of  rent  due  from  the 
holder  of  that  tenure  to  the  zemindar  is  bound  to  apply  to  the  Collector  for  immediate 
possession  of  the  tenure  thus  preserved  from  sale  ;  or  whether  he  is  competent  to  sue  for 
the  recovery  of  the  amount  depoBit«d  by  him  iu  the  ordinary  way  without  making  any 
such  application."  It  was  held  (ot er-ruling  Kartih  Surma  v.  Boido  Nath  Saini,  10  W.  R., 
205}  that  the  under-tenant^  not  only  has  the  security  the  tenure  which  he  preserved  and 
of  which  he  can  obtain  possession  on  application  to  the  (Collector,  but  has  also  a  right  to 
recover  the  amount  deposited  by  him^is  a  loan  in  an  ordinary  suit. 

The  payment  muRt  be  made  ii^  Court,  not  to  the  zemindar  out  of  Court,  and  it' 
would  seem  that  the  payment  must  be  sufficient  to  stay  the  sale  of  the  patni^^Miraa 
Mahomed  Eossein  AH  r.  Sheik  Bahaula  and  othere,  6  W.  R.,  84 ;  2  B.  C,  and  C  R.| 
86.     Vide  notes  ante. 

XIV.    First — Should  the  balance  claimed  by  a  zemindar  on  account 
Sale  not  to  be  stayed    ^  ^^^  *^^*  ^^  ^^7  under-tenure  remain  unpaid  upon 
unless  arrear  claim  be    the  day  fixed  for  the  sale  of  the  tenure,  the  sale  shall 
^^^sed.  Be  made  without  re^serve,  in  the    manner  provided 

for  in  sections   9   and   10  of  this   Regulation  ;   nor   shall  it  be  stayed  or 
postponed  on  imy  account,  unless  the  amount  of  the  demand  be  lodged. 
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It  shall,  however,  be  competent  to  any  party  desirous  of  contesting 
Bat  suit  to  lie  for  its  the  right  of  the  zemindar  tflunake  tha  Bale,  whether 
reversal.  on  the  ground  of  there  having   been   no   balance   due, 

or  on  any  tother  ground,  to  sue  the  zemindar  for  the  reversal  of  the  same, 
and  upon  estaEEshing  a  sufficient  plea  to  obtain  a  decree  with  full  costs 
and  damages. 

The  purchaser  shall  be  made  a  party  in  such  suits,  and  upon  decree 
passing  for  reversal  of  the  sale,  the  Court  shall  be  careful  to  indemnify 
him  against  all  loss,  at  the  charge  of  the  zemindar  or  person  at  whose  suit 
the  side  may  have  been  made. 

Second. — ^In  cases  also  in  which  a  talukdar  may  contest  the  zemindar's 
Defanlter  may  apply  demand  of  any  arrear,  as  specified  in  the  notice 
for  stunmary  investiga-  advertised,  such  talukdar  shall  be  competent  to  apply 
*^*^°-  for  a  summary  investigation  at  any  time  within  the 

period  of  noticed;  the  zemindar  shall  then  be  called  upon  to  furnish  his 
kabuliyat  and  other  proofs  at  the  shortest  convenient  notice,  in  order  that 
the  award  may,  if  possible,  be  made  before  the  day  appointed  for  sale. 

Such  award,  if  so  made,  will  of  course  regulate  the  ulterior  process  ; 
Sale  not  to  be  stayed  ^^^  ^^  ^^^  <^^^  ^^  ^^^^^  pending,  the  lot  shall  be  called 
unless  amount  claimed  up  in  its  tum,  notwithstanding  the  suit ;  and  if  the 
befleposited.  zemindar  or  his    agent  in  attendance  insist  on  the 

demand,  the  sale  shall  be  made  on  his  responsibility,  nor  shall  it  be  stayed, 
or  the  summary  suit  be  allowed  to  proceed,  unless  the  amount  claimed  be 
lodged  in  cash,  ^**nr^*f^0Tia 
Government  securities,  by  the  talukdar  contesting  the  demand  ;  and  if 
such  deposit  be  not  made,  the  alleged  defaulter  will  have  no  remedy,  but 
by  a  regular  action  for  damages  and  for  a  reversal  of  the  sale. 

NoTBs.— Claosel,  section  14,  contemplates  the  sale  of  a  patni  taluk  beinfj^  stayed,  not  by 
any  person  depoRitiog  the  amount    due  but  by  a  party   having];  a  recognised   interest 
in  the  patni^Kruta  Jeehun  Bukshee  v,  A.  B.  Maeleinto$h  and  others,  Sp.  W.  R.,53  ; 
vide  notes  under  section  13.      A  zemindar  sold   the  patni   tenure  of  hxnpatnidar  for 
arrears  of  rent  nnder  the  provisions    of    Regulation     Yill    of    1814,     the    pntnidnr 
successfully   sued    to    have    the    sale    set    aside    on    the    ground  of    the    notice     being 
defective.    The  zemindar  upon  this  brought  a  suit  under  Act  X  of  1859    for  the   original 
arrears  of  rent  to  which   was  pleaded  limitation  under  section  32  of  this  latter  Act.    The 
Calcutta  High  Court  held  this  to  be  a  good  plea,  remarking   that  the  zemindar  had  com- 
mitted a  trespass  by   bringing  the  property  to  sale  with  a  defective  notice,  and  could  not 
be  heard  to  say  that  this  trespass  prevented  him  from  running  against  his  right  of  action, 
as  this   would  be  allowing  him  to  take  advantage  of  his  own'ivrong ;  that  section  32,  Act 
Xof  ]8o9,  was  a  special  statute  of  limitation  for  all  cases  coming  under  the    Act,  and    was 
not  subject  to  the  exceptions  contained  in  Act  XIV  «f  1859,  apply  to^he  rule  of  limitation 
laid  down  by  section  32,  Act  X  of  1859,  the  suit  was  not  barred  by  limitation  as  the 
right  of  action   accrued  at  the  time  at  which  the  stie  having  been  set  aside  tha  obligation 
to  pay  the  money  revived.    Upon  the  setting  aside  of  the  sale  and  the  restoration*  of 
the  parties  to  possession,  they  took  back  the  estate  subject  to  the  obligation  to  pay  the 
debt ;  and  the  particular  arrears  of  rent  claimed  in  the    action    must  be  taken  to  have 
become  due  in  the  year    in  which  that  restoration  to  possessjon  took  place.     Their  Lord- 
ships of  the  Privy  Council  further  stated  their  dissent  from  the  position  of  the  High   Court 
that  the  appellant  had    committed  an  act  of  trespass,  because  f>he    had    inadvertently 
omittsHl  one  of  the  formalities  prescribed  by  the  Regulation  (^ll)f  and  that  in  bringing 
the  suit  for  r<»nt  she  was  seeking  to  tak«  advantage  of  her*own  wrong.    They  also  dis- 
sented from  the  remark  of  the  High  Court  that  the  appellant  might  have  sued  for  the  arrears 
pending  the  proceedings  to  set  aside  the  sale  of  the  paini^  it  being  clear  that  until  the   ^ 
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sale  hnd  bean  finally  get  a^ide  the  was  in  the  poaition  of  a  person  whoae  claim  had  been 
sat igfied,  and  her  Bnifcmi(;ht  have  been  suocessfoUy  met  by  a  plea  to  this  effect^-i^ans 
Swarnamayi  ?.  Sho$h%  Mukhi  Burmani  and  otken,  12  Moo.  I.  A«  244 ;  2  B.  L.  B.,  P*  €.» 
10. 

The  plainiiff 's  mother  ined  to  recover  a  portion  of  a  patni  taluV,  which  she  claimed, 
nnder  a  will,  and  to  which  she  would  be  entitled,  whether  the  will  was  valid  or  not,  as  heir 
upon  the  death  of  the  widow  of  the  deceased  owner.  While  this  suit  was  pending  the  ialuk 
WHS  pat  up  for  sale  for  arrears  of  rent  nnder  the  Regulation.  She  paid  these  arrears  to  prevent 
a  sale.  The  suit  abated  by  her  death,  and  her  daughter  sued  the  shareholders  in  the  taink 
to  recover  the  money  so  paid.  It  was  held  that  she  had  snch  an  interest  as  entitled  bar 
danghtem  to  recover — Saroda  Kumari  Ba$i  and  another  v.  Mohini  Mohan  Ohose  and  others^ 
20W.R.270. 

A  faini  taluk  belonging  to  several  co-sharers  was  sold  for  arrears  of  rent  One  of 
the  co-shurers  brought  a  suit  in  the  Munsiff's  Court  to  set  aside  the  sale,  valuing  the  sub- 
ject matter  according  to  his  own  share,  and  making  his  co-sharers  defendaEts.  Hdd  that 
the  suit  could  not  be  maintained  in  this  form,  that  the  cause  of  action  was  the  sale  of  the 
whole  estate,  that  the  suit  should  have  been  framed  and  valued  accordingly  and  brought 
in  a  Court  in  which  the  right  of  all  the  parties  interested  in  setting  aside  the  snle  could 
have  been  declared  in  a  single  %vi\\r^Annoda  Proaad  Bat  and  others  v.  Erehine  and  others 
2  B.  L.  B.,  870. 

The  decree  of  a  Civil  Court  reversing  a  sale  for  non.service  of  the  notice  (see  clause  2» 
section  8)  should  provide  for  the  return  of  the  purchase  money — 8heik  Abdullah  v  Umed 
Alt  and  othere,  6  W.  B ,  321. 

If  there  was  no  arrear  oi  rent  at  the  date  of  sale,  whether  notioe  of  the  fact  had  been 
given  to  the  Collector  or  not,  the  sale  must  be  set  aside.  A  summary  enquiry  as  to  the  AmsI 
of  an  arrear  may  indeed  be  made  nnder  the  above  clause,  but  it  is  not  imperative  on  the 
fatnidar  to  demand  such  an  enquiry  :  he  may  reserve  the  question  for  a  regular  suit,  and 
if  it  appears  that  there  was  no  arrear,  the  Court  is  (under  clause  1,  seoiton  14)  to  take  care 
that  the  purchaser  be^indemnified  against  loss  accruing  by  reason  of  the  sale  being  in  conse- 
quence set  aside— iSoi'tiv  Chuuder  Bhumik  v.  Bajah  JPurtab  Chunder  Singh  and  others, 
7  W.  B ,  219 ;  3  R.  C.  and  C.  R.,  148. 

The  fact  that  the  receipt  of  the  notice  of  sale  was  dated  the  15th  Bysak,  and  tiberefore  did 
not  show  that  the  notice  had  been  published  at  some  time  **  previous  to  that  day,'*  so  as  to 
satisfy  the  provisions  of  section  8,  clause  2  of  Regulation  VIII  of  1819,  was  held  not  to  be 
sufiBoient  |^round  for  setting  aside  the  sale  of  a  patni  tenure  for  arrears  of  rent.  There 
being  nothing  in  the  receipt  to  show  the  date  on  which  the  notice  was  published,  no  injury 
to  the  plaintiff  having  been  proved,  and  it  appearing  that  more  than  the  time  prescribed  by 
the  Begulation  had  elapsed  before  the  sale  actually  took  place,  the  Court  refused  to  set  aside 
the  sale.  It  would  not  be  a  ^'sufficient  plea"  within  the  meaning  of  section  14  that  the 
receipt  had  been  obtained,  or  the  notification  published,  or,  instead  of  previous  to  the  18th 
Bysak— Ifo^ttiHjra  Churun  Uitter  v.  Moorary  Mohan  &hose  and  others^  L  L.  R.,  1  Cal.,  176; 
24  W.  R.,  463 ;  or  that  the  notioe,  after  having  been  placed  at  a  time  on  the  kachari  of  the 
former  of  the  taluks  in  the^mofussil,  was  then  removed  and  served  personally  on  the  defaulter 
who  lived  in*  a  distant  mehal— Qoiert/aZ  Singh  v.  Joodhisteer  Hazrah.  I.  L.  B..  I  Cal., 
369;26W.B.,I41.  % 

JLV.    Firsts — So  soon  as^he  entire  amount  of  the  purchase-money  shall 
Delivery  of  possession    have  been  paid  in  by  the  purchaser  at  any  sale  made 
to  purchaser.  under  thlh  Kegulation,  such  purchaser  shall  receive 

fipom  the  officers  conducting  the  sale  a  certificate  of  such  payment 

The  purchaser  shall  then  proceed  with  the  certiBcate  in  question  to 
procure  a  transfer  to  ^his  name  in  the  kachari  of  the  zemindar,  and  upon 
nimishing  se<5urity,  if*'required,  to  the  extent  of  half  the  jumma  or  annual 
rent,  he  shall  receive  the  usual  amaldaatak  or  order  for  possession, 
together  with  the  notice  to  the  raiyats  fmd  others  to  attend  and  pay  their 
Tents  henceforward  to  him. 
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The  zemiBdar  shall  also  be  bound  to  furnish  access  to  any  papers 
connected  with  the  tenure  purchase,  that  may  be  forthcoming  in  his 
kachari,  and  .should  he  in  any  manner  delay  the  transfer  in  his  office,  or 
refuse  to  give  the  orders  for  possession,  notwithstanding  that  good  and 
substantial  security  shall  have  been  furnished  or  tendered  on  requisition, 
the  new  purchaser  shall  be  entitled  to  apply  direct  to  the  Collector ;  and 
he  shall  receive  the  orders  for  possession,  and  shall  be  put  in  possession,  of 
the  lands  by  means  of  the  nazir,  in  the  sanie  manner  as  possession  is 
obtained  under  a  decree  of  Court.  Provided,  hOTrever,  that  if  the  delay 
be  on  account  of  the  zemindars  contesting  the  sufficiency  of  the  security 
tendered,  the  rule  contained  in'  section  6  of  this  Regulation  shall  be 
observed. 

Second. — ^When  the  new  purchaser  shall  proceed  to  take  possession  of 
Procedure  in  case  of  the  lands  of  his  purchase,  if  the  late  incumbent 
opposition  to  purchaser,  himself,  or  the  holders  of  tenures  or  assignments 
derived  from  £he  late  incumbent,  and  intermediate  between  him  and  the 
actual  cultivators,  shall  attempt  to  oflfer  opposition,  or  to  interfere  with 
tiie  collections  of  the  new  purchaser,  from  the  lands  composing  his  purchase, 
the  latter  shall  be  at  liberty  to  apply  immediately  to  the  Collector  for  the 
aid  of  the  public  officers  in  obtaining  possession  of  his  just  rights. 

*  A  proclamation  shall  then  issue  under  thtf  seal  and  signature  of 
the  Collector  declaring  that  the  new  incumbent  having,  by  purchase  at 
a  sale  for  arrears  of  rent  due  to  the  zemindar,  acquired  the  entire  rights 
and  privileges  attaching  to  the  tenure  of  the  late  talukdar,  in  the  state  in 
which  it  was  originally  derived  by  him  from  the  zemiirdar,  he  alone  will 
be  recognized  as  entitled  to  make  the  zemindari  collections  in  the  mofussil, 
.-Ifcnd  no  payments  made  to  anj  other  individual  will,  on  any  account,  be 
credited  to  the  raiyats  or  others  m  any  suit  for  rent  or  on  any  other  occasion 
whatever  when  the  same  may  be  pleaded. 

2%tVcZ.— Should  the  late  incumbent  or  his  late  under-tenants  continue 
.  #    *^  oppose  the   entry   of  the   new  purchaser,  notwith- 

co^n1?opiii^^  Standing  the  issuing  of  such  a  proclamation,  or  should 
there  be  reason  to  apprehend  a  breach  of  the  peace 
on  the  part  of  any  one,  the  aid  of  the  police  officers  and  of  all  other 
public  officers  who  may  be  at  hand  and  capable  of  affi)rding  assistance 
shall  be  given  to  the  new  purchaser,  on  his  presenting  a  written  application 
for  the  same  ;  and  in  the  event  of  any  affray  or  breach  of  the  peace  occurring, 
the  entire  responsibility  shall  rest  with  the  parfy  opposing  the  lawful 
attempt  of  the  purchaser  to  assume  his  rights. 

ZVL    Under-tenures  held  under  engagements  similar  to  those  exe- 
Under-tenures  how  to    cuted  between  the  zemindar,  and  the  patnidar  having 
be  brought  to  sale  for    been  declared  not  to  be  voidable  for  an  arrear  of  the 
•^'^"^  rent    fixed    upon    them    in    perpetuity,    it    will    be 

necessary  that  the  person  to  whom  the  said  rent  ^^aay  be  payable,  should 
(in  case  he  be  desirous  of  holding  the  tenure  answerakle  in  the  manner 
provided  for  by  stipulation  in  the  deeds  interchanged)  proceed  accwding 
to  the  rules  of  section  15,  Regulation  VII,  1799*  and  the  general  Regu- 
lations to  have  the  sale  effected  at  the  end  of  the  year  in  the  same. 
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manner  as  heretofore.  But  it  is  hereby  provided  that  every  such  sale  shrfl 
be  public  and  be  conducted  [by  the  Registrar  or  Acting  Registrar  of  the 
Zillah  Court,  or  in  his  absence  by  the  person  in  charge  ob  the  office  of 
Judge  or  of  Magistrate]  under  the  rales  of  this  regulation,  *as  &r  as  the 
'same  may  be  applicable.  Ten  days'  notice  shall  be  given  of  such  sales 
by  advertisement  to  be  stuck  up  at  the  kacharia  of  the  Court  and 
doUector. 

NoTis. — Section  15,  Bes^litiAn  YII  of  1799,  him  hwn  repealed.  Tl^e  ff4»oiion.  together 
with  Act  YIII  of  1835,  and  nection  10,  Act  VI  of  1853,  were,  so  fur  as  regBTdi  tbe  Lower 
Profmces  of  Bengal,  repealed  by  section  2,  Act  VIU  (B.C.)  of  1865. 

ZVIL    First — The  following  rules  have  been  enacted  for  the   disposal 
Disposal  of  proceeds     of  the  proceeds  of  any  sale  made  under  the  rules  of  this 
otBHlea.  Regulation. 

Second. — One  per  cent,  shall  first  be  deducted  from  th#  net  proceeds 

Deduction  on  accoont    realised,  and  shall  be  carried  to  the  account  of  Govern- 

of  Government.  ment,  for  the  purpose  of  meeting  the  expense  of  any 

extra  establishments  which  it  may  De  necessary  to  mamtain  for  carrying  into 

eflfect  the  provisions  of  this  Regulation. 

Third. — The  balance  on  account  of  which  the  sale  may  have  been  made 
Payment  to  zemin-  shall  next  be  made  good  in  full  (with  interest  and  •all 
data.  charges  incurred  in  bringing  the  taluk  to  sale)  to  the 

zemindar  or  other  person  to  whom  the  same  may  be  due  ;  provided,  however, 
that  no  former  balances,  beyond  those  of  the  current  year  (or  of  that 
immediately  expired  if  the  aBtle  be  at  the  commencement  of  the  following 
year),  shall  be  included  in  the  demand  to  be  thus  satisfied. 

Such  antecedent  balances,  if  the  zemindar  shall  have  omitted  to  avaU 
himself  of  the  process  within  his  reach  for  having  them  satisfied  at  the 
time,  will  have  become  in  fact  mere  personal  debts  of  tne  individual  talukdar, 
and  must  be  recovered  in  the  same  way  as  other  debts  by  a  regular  suit 
in  the  Court. 

Fourth. — ^Any  excess  that  may  remain  after  satisfying  the  demand  of 
the  zemindar,  in  the  manner  above  described,  shall 
Disposal  of  remainder.  ^^  foj^h^th  sent  by  the  officer  conducting  the  sale 
to  the  treasury  of  the  Collector  or  Assistant  Collector  of  the  district,  to  be 
there  held  in  deposit  to  answer  the  claims  of  the  talukdars  of  the  second 
degree,  or  of  others  who,  by  assignment  of  the  defaulter,  may  be  at  the  time 
in  possession  of  a  valuable  interest  on  the  Und  composing  the  taluk  8okl» 
or  on  any  part  of'-it.  c 

Fifth. — It  shall  be  competent  to  any  one  conceiving  himself  to  possess 

Trnder-tenantsfreeto  «^?t  ^^^  ^^l^^  ^  If  ^  ^^J^^^^  his  claim  to  the 
prosecute  for  price  of  pnce  he  may  have  paid  for  the  same,  or  for  a  juat 
their  interest  or  com-  compensation  for  the  loss  sustained  by  him  in  comae- 
pensation.  qjience  of  the  sale  by  instituting  a  regular  suit  at  Mjr 

time  within  two  montto  from  the  date  of  sale. 

If  the  Court  shall,  qn  investigation,  conader  the  plaintiffs  claim  to^  fee 

an  equitable  one,  the  Court  will  awMxi  to  the  claimant  either  the  price  .fce 

-may  have  originally  paid,  or  the  value  of  the  interest  at  the  time  of  8ikb 
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or  any  other  amount  that  may  be  deemed  just  and  equitable  under  all  the 
circumstances. 

If  there  be  more  claimants  than  one,  payment  shall  not  be  made  from 
the  deposit,  tmtil  the  whole  of  the  claims  be  settled ;  and  in  case  the  value 
assessed  upon  the  whole  should  exceed  the  amount  in  deposit,  such 
amount  shiGill  be  divided  proportionately,  and  the  remainder  stand  as  a 
personal  debt  against  the  defaulter,  to  be  realised  from  him  by  the  usual 
process  for  the  execution  of  decrees. 

Sixth. — Provided,  however,  that  no  talukdar  of  the  second  degree  or 
Suit  not  to  lie  if  other  possessor  of  an  assigned  interest  upon  the  land 
under-tenant  be  hiraaelf  of  the  tenure  sold,  who  may  be  holding  under  a  stipu- 
inarrearattimeofsale.  lation  for  the  payment  of  an  annual  amount  in  the 
way  of  rent,  shall  be  entitled  to  recover  compensation  for  the  loss  of  such 
tenure  or  assignment  upon  its  becoming  cancelled  by  sale  of  the  superior 
taluk,  except  after  exhibiting  proof  that  the  whole  amount  of  the  rent 
demandable  from  himself  has  been  paid  or  lodged  for  the  purpose  prior  to 
the  date  of  sale. 

Seventh. — Should  no  claims  upon  the  purchase-money  of  a  taluk  sold 
When    defaulter   to    ^  above  be  brought  forward  by  any  under-tenants  or 
receive  excess  unclaim-    assignees,  within  the  period  o{  two  months   from  the 
®^  ^  date  of  sale,  or  should  the  amount  claimed  by  those 

who  may  have  sued  not  equal  the  entire  deposit,  the  defaulter  whose  tenuie 
may  have  been  sold  shall  be  at  liberty  to  petition  the  Court  for  the  amount 
so  held  in  deposit,  or  for  the  excess  thereof,  as  the  case  may  be,  and  he  shall 
receive  a  certificate  under  the  seal  of  the  Court,  of  there  Keing  no  claims  to 
afford  ^ound  of  detention  for  the  whole  or  any  part  of  the  deposit ;  and  upon 
exhibiting  such  certificate  to  the  Collector,  the  amount  set  free  thereby  shall 
be  paid  to  his  receipt 

In  the  same  manner,  upon  executing  a  decree  passed  in  favour  of  any 
under-tenants  or  assignees,  they  shall  receive  certificates  under  the  seal  of 
the  Court,  declaring  the  amount  adjudged  to  them  out  of  the  deposit ;  and 
upon  exhibiting  these  certificates^  the  amount  shall  be  paid  severally  to 
their  receipts  by  the  Collector. 

Eighth, — ^It  shall   be  competent  to  any  party  interested  in  a  deposit,  to 
Substitution  of  Gov-    withdraw  the  whole  or  any  part  thereof,  on  sul^ti- 
emment  securities  for    tuting  Government  securities,  bearing  interest,  in  lieu 
cash  in  deposit.  ^f  ^}^q  money  so  held  in  deport ;  such  securities  to  be 

taken  at  the  rate  of  discount. or  premium,  of  tlie  day,  as  shown  by  the 
Government  Gazette  last  received. 

NoTBS.-^In  lihan  Chundra  Rat  Pandah  ▼.  Tat^i  Prosad  Ohose,  2  Sevestre's  Beport, 
84,  this  proyisiou  was  applied,  although  there  was  a  stipulation  iu  the  contract  creating 
the  durpaini  tenure,  that  the  durpainidar  would  be  entitled  to  dama^^es  li  the  patnidar 
allowed  tbe  patni  tenure  to  be  sold  or  onncelled-^it  bein^  decided  that  this  stipulation 
must  be  held  to  be  applicable  only  if  the  patni  were  sold  owing  to  tbe  sole  neglect  or 
default  of  ih»  patnidar  m  not  paying  his  rent,  and  could  not  b«i  equitably  ^plied  where  the 
sale  resulted  from  thd.dnrpatnidar  failing  to  perform  his  contract  and  pay  his  own  rent. 
The  proviso  in  clause  6,  section  17,  Regulation  VIILof  1819,  is  substantially  complied  with» 
with  reference  to  the  nnoertainty  as  to  who  wss  the  person  t<^  whom  rent  was  aue,  where 
payment  is  made  for  the  period  for  wliioh  the  rent  of  the  superior  landlord  was  unpaid— * 
SotrJQ  Kumarec  Bibi  t.  Dcgumbari Dash2i  W.  U.,  219.  -  - 
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Ccnclution, 
The  following  extract  from  Mr.  Field's  Regiilfttion   will  be  inatraettTe :  "  Clause  It 

8aUs  hg  whom  to  beooH'    ^<)tion  1 1,  Regulation  YII  of  1B32,  modified  the  provisions  of  thk 
dnetod,  Sregulation   and  of  Begnlation  I  of  1820  as  to  the  person  hj  whom 

sales  should  be  conduct^,  and  enacted  that  sneh  sales  should  be  mftde 
in  fntnre  by  the  Collector,  or  Depntj  Collector,  or  Head  Assistant  to  the  Collector,  subject 
to  an  appeal  to  the  Commissioner  of  Kevenue  for  the  Division  6n  the  ground  of  the  irrelevaiMij 
of  the  Regnlation.  The  whole  of  section  16,  Regulation  YII  of  1882,  was,  however,  repeided 
by  Act  X  of  1861,  in  so  far  as  relates  to  the  territories  to  which  Act  VIII  of  1859  has  been  or 
may  be  extended,  saving,  however,  so  far  as  the  said  section  repealed  the  whole  or  part  of 
any  previous  Begulation  (See  section  1  and  Schedule.  Act  X  of  1861).  It  is  to  be  obserred 
that  clause  1,  section  16,  Regulation  YII  of  1833  expressly  repealed  nothing.  The  words 
**repeal,"  '*  rescind,'*  do  not  occur  therein,  the  word  ''modified"  atone  being  used.  It  might  sssas, 
therefore,  that  the  effect  of  the  repeal  of  section  16,  Regulation  YII  of  1832.  was  to  have  the  law 
in  the  same  position  in  which  it  had  been  before  the  passing  of  this  Regulation.  This  doabt 
was  set  at  rest,  so  far  as  regards  the  Lower  Provinces  of  Bengal  by  Act  YIII  (B.  C.)  of  1866 
(Preamble),  the  provisions  of  which  Act  will  be  hereafter  noticed.  Section  1  of  Act  VIII 
of  1835  repealed  such  parts  of  clause  7,  section  15,  Regulation  YII  of  1799  and  other  Regulk- 

AH  VIZI  of  1886.  tions  then  in  force,  as  vested  the  Judge  with  the  jjfower  of  bringing  to 

sale  in  execution  of  summary  decrees  for  roit  the  taluk  or  other  tenare 
of  the  defaulter,  also  so  much  of  clause  3,  section  23,  Regulation  YII  of  1822  as  prohibited 
Collectors  from  selling  land  in  satisfaction  of  summary  awards  for  arrears  of  rent  which  had 
accrued  thereon  ;  and  transferred  to  the  Collectors  of  Land  Revenue  the  power  previously 
vested  in  the  Judges  of  the  Diwani  Adalat  of  selling  land  in  satisfaction  of  summary 
decrees  for  rent  Section  2  e^ted  that  all  sales  for  the  recovery  of  arrears  of  rent  of 
revenue  held  under  clause  7,  section  15  (now  repealed),  or  clause  6,  section  23,  or  section  26 
(both  now  repealed),  Regulation  Yllof  1799,  should  be  public  and  beconductedby  theCollestor« 
his  deputy  or  duly  authorized  assistant ;  and  that  ten  days'  notice  should  be  given  of  such 
sales  by  advertisement  to  be  stuck  up  at  the  hachari  of  the  zillah  Court  or  local  Adalal 
and  that  of  the  Collector.  This  second  section  being  expressly  limited  in  its  application,  baa 
clearly  nothing  to  do  with  sales  of  tenures  of  the  nature  of  those  described  in  clause  l,se^oii 
8,  Regulation  YIII  of  1819.  The  effect  of  the  first  section  was  that  (l)such  iN>rtiofis 
of  the  law  were  repealed  as  vested  the  Judge  with  the  power  of  bringing  defanlterr  taluks 
or  other  tenures  t<T  sale  in  execution  of  summary  decrees  for  rent ;  (2)  so  much  of  olaoss 
3,  section  23,  Regulation  YII  of  1822  was  repealed  as  prohibited  Collectors  from  selling 
land  in  satisfaction  of  summary  awards  for  arrears  of  rent  which  had  accrued  thereon; 
and  (3)  the  power  previously  vested  in  the  Judges  of  selling  land  in  satisfaction  of  sum* 
roary  decrees  for  rent  was  transferred  to  the  Collectors  of  Land  Revenue.  The  second 
of  those  propositions  has  exclusive  reference  to  awards  made  by  Collectors  acting  under 
Regulation  VII  of  1822,  and  has  no  bearing  on  the  present  subject  The  first  and  third 
propositions  refer  to  the  same  thing,  but  are  concerned  only  with  sales  in  execution  of  sum* 
mary  decrees  for  rent.  The  combined  effect  therefore  of  clause  1,  section  16,  Regulation  YIt 
of  1822  and  of  Act  YIII  of  1835  was  to  transfer  from  the  Judges  and  officers  of  the  Civil 
Courts  to  the  Collectors  and  officers  of  the  Revenue  Courts,  the  duty  of  selling  patni  talolcs 
and  other  saleable  tenures,  whether  snch  sales  were  made  (1)  under  the  ruIcA  contained 
insectionsS,  9,  and  lOof  Rregulation  VIII  of  1819,  which  do  not  require  that  there  should 
be  a  decree  for  the  rent  in  arroar ;  or  (2)  in  execution  of  summary  decrees  for  rent.  (See  onlf^ 
pp,  162, 163),  • 

So  much  of  seoUoD  9,  ReguIatiAa  YIII  of  1819  as  provides  that  the  deposit,  if  fcH-feiteA 
VorfeiUd  depoeit.  ^'^^^  ^®  refpi^ded  as  part  of  the   proceeds    of  sale,    was  repealed 

by  Act  XXv  of  1850,  section  2  of  which  enacted  that  sncb  for- 
feited deposit  shall  be  applied  to  defray  the  expenses  of  the  sale,  and  the  snrpluiB  shall  b6 
forfeited  to  Qo vernment  This  Act  was  repealed  by  Act  X  of  1861  so  far  as  related  to  sales  til 
execution  of  decrees ;  but  as  to  other  sales,  it  still  remains  in  force. 

The  next  Act  to  be  noticM  is  Act  YI  of  1853.  entitled  "  an  Aot  relating  to  summary  salts 

A^  VT  nf  \fkRH  ^^^  arrears    of  rent,  to  sales  of  patni  taluks  and  other  meabb 

A<a  VI  of  iboa.  tenures,  and  to  sales  of  land  in  satisfaction  of  summary  deorees 

for  rent.**    The  first  section  provides  that  the  Collector,  in  whose  CoUeotorate  the  grater 

part  of  land  is  situate,  shall  conduct  such  sales  and  try  such  summary  suits.    The  seoond 

Section  provides   for  a  reference  to -the  Boardi  where  there  may  be  a  doubt    Section  3 
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defines  "  Colleotorate''  to  be  tlie  zillah  or  distridt  to  which  a  Colleotor  may  be  appointed, 
but  thnt  no  lands  eitnate  beyond  the  limits  thereof  shall  be  deemed  to  be  included  therein 
by  reason  only  of  their  forming  part  of  an  estate  paying;  revenue  to  the  Collector 
thereof.  Sections  4  and  5  enact  that  the  local  jurisdiction  of  a  Deputy  Collector 
appointed  by  'Qovemment  to  act  independently  of  a  Collector  shall  be  deemed  a 
Coilectorate ;  and  hv  sfotion  6  the  notice  of  sale  may  be  stuck  up  at  the  kntcheri  of 
such  a  Deputy  Collector,  Section  7  enacts  that  an  independent  Deputy  Collector  may 
exercise  his  powers  in  public  kntcheri  held  in  any  part  of  his  jurisdiction.  Section  8  provides 
that  notices  required  to  be  stuck  up  at  the  zillah  or  local  Court  shall  be  stuck  up  at  the 
Court  witliin  the  jurisdiction  of  which  the  lands  to  be  sold  or  the  greater  part  of  them 
may  be  situate.  Section  9  validates  actions  done  before  the  passing  of  the  Act,  &c.  Sec- 
tion 10  enacts  that  Act  XXV  of  1850  (as  to  forfeited  depositrt)  (see  above)  and  section  9, 
Regulation  VIII  of  1819  (as  to  the  conduct  of  sales)  as  modified  by  clause  I,  section  16. 
Regulation  YII  of  1832,  except  so  far  as  the  same  has  been  altered  by  the  said  Act  XXV  of 
1950,  shall  be  extended  to  all  sales  under  Act  VIII  of  1835,  that  is  (so  far  as  this  Act  is  con- 
cerned with  the  present  subject),  to  sales  in  execution  of  summary  decrees  for  rent.  The 
result  of  this  was  briefly  that  sales  in  execution  of  summary  decrees  for  rent  were  to  be 
made  after  ten  days'  notice  given  in  the  manner  provided  in  section  2,  Act  VIII  of  1835, 
were  to  be  conducfed  according  to  thf*  procedure  of  section  9,  Regulation  YIII,  of  1819,  and 
w«re  subject  to  the  rules  as  to  forfeit  of  deposits  contained  in  ActXXYof  1850. 

Section  2,  Act  YIII  of  1835  speaks  of  sales  for  the  recovery  of  arrears  of  rent 
Two  elauet  of  transfar-  ^^  revenue  held  under  clause  7,  section  15,  or  clause  6,  section  23  or 
ahU  tenurtt,  '     auction     25,    Regulation    YII   of  1799.      It  has    been    already 

pointed  out  (ante,  p.  512  note)  that  clause  6,  section  23  ana 
section  25  have  no  connection  with  the  present  subject.  'It  remains  to  examine  clause 
7,  s^tion  15,  the  portion  of  which  pertinent  to  the  matter  of  the  note  is  as  follows  :  **  If 
the  defaulter  be  a  defendant  talukdar  or  the  holder  of  any  other  tenure  which,  by  the  title- 
deeds  or  established  usage  of  the  country,  is  transferable  by  sale  or  otherwise,  it  may  be 
brought  to  sale  by  application  to  the  Diwani  Adalat  in  satisfaction  of  the  arrear  of  rent." 
There  are  two  classes  of  tenures  here  spoken  of,  viz, :  (I)  tenures  transferable  by  the  title- 
deeds  ;  (2)  tenures  transferable  by  the  established  uaage  of  the  country.  Section  8  of  Regu- 
lation YIII  of  1819  speaks  of  the  first  class  only,  viz,,  tenures  upon  which  the  right  of  selling 
or  bringing  to  sale  for  an  arrear  of  rent  may  have  been  specially  reserved  by  stipulation  iu 
atit  engagements  interchanged  on  the  creation  of  the  tenure. 

And  a  sale  of  tenures  of  this  class,  when  made  under  Regulation  YIII  of  1819  con- 
Toyed  the  tenure  free  of  all  incumbrances  that  accrued  upon  it  by  the  Aot  of  the  defaulter 
^ection  4).  In  case  of  a  sale  of  a  tenure  of  this  class  made  otherwise  than  under  the 
Kegulation  this  result  did  not  follow. 

For  olanse  7  section  15,  Regulation  YII  of  1799  did  not  declare  that  a  sale  should  have 
this  effect,  and  there  was  no  other  Regulation  which  did.  This  anomaly  was,  however,  reme« 
died  by  RegnbUion  I  of  1820  (see  preamble,  post)  which  enacted  that  tenures  of  the  nature 
^        defined  in  clause  1,  section  8,  Regulation  YIH  of  1819,  i  e.,  tenures 
iJlMt'J.SS?^^*^*  of  the  first  of  the  above  classes,  when  brought  to  sale  under  anv 

^  summary  process  authorised  by  the  Regulation,  should  be  sold  iu  the 

node  prescribed  by  Regulation  YIII  for  the  periodical  sales  allowed  thereby.  Clause  2  of 
section  2  further  made  applicable  to  all  such  sales  the  rules  of  sections  9,  (voidance  of  incum- 
brances by  sale),  13,  15,  and  17 ;  the  ^sult  was  that  after  the  passing^of  Regulation  I  of 
1820.  whenever  a  sale  of  a  tenure  oT  the  first  of  the  alfove  classes  took  place  for  arrears  of 
rent,  wbetlier  such  sale  were  made  under  the  provisioni  of  section  8  of  Regulation  YIII  of 
1819,  or  under  any  summary  process  authorised  by  the  Regulations,  the  sale  passed  tbe 
tenure  free  of  all  incumbrances  which  had  accrued  bv  the  act  of  the  defaulter  with  the 
exception  of  those  mentioned  in  clause  8,  section  11,  Regulation  YIII  of  1819. 

In  the  case  of  the  second  class  of  tcpures,  however,  <.«.,  tenures  transferable  by  the 
established  nsage  of  the  country,  a  sale  bad  no  such  effect  unfll^the  passii^  of  Act  Ylil 
(B.C.)of  ISSo^Shahahudenv.  Futteh  AH  and  another,  B.  L.  R„  Sup.  Yol.  F.  B.  645-  7 
W.  R.,  Civ.  RuU  260;  N,  R.  O.  A  C.  R.,  Rent  Rul.  13,  and  11  Ip.  Jur.  N.  S.,  135,  quoted 
s^oMio  Msaond  cUm^  hf,  •«"!^  approved  bx  the  Privy  Council  hi  A.  J.  Fbrhee  v.  Lachmipat 
J^rin7rofoflS^,     ±^^«."^  o^%14  Moo    Ind     A.     380,    and  10  B.  L.   R.. , 

139 ;  Bnndaban  Chandra  Choudhri  and  others  v.  Brindahan 
Ckvndra  Sarkar  Choudhri  md  Qtken,  8  W.  R.,  Civ.  Rul.  607,  and  N.  R.,  C.  A  C.  R. 
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Rent  Ral  31 ;  Makima  Ckundra  Dey  t.  Ourudas  Sen,  7  W.  B.,  Ci^.  Rol.,  28S ; 
Marieharn  Bo$e  y.  Meharonissa  Sibi  and  others  (on  eat  howalae) ;  7  W.  R.,  Civ.  But 
Sl8,  and  3  R.  C.  &  0.  R.  Civ.  Uuh,  218.  It  follows  that  the  mere  fact  of  a  sale  under 
Aot  VIII  of  1835  does  not  necessarily  avoid  incumbrances  until  it  be  known  to  which  of 
the  above  two  olasnes  the  tenure  sold  helongB^^Dtparakanath  Date  Bieioae  audotkerw 
T.  Matiik  Chandra  Daee,  9  W.  R.,  Civ,  Rul..  200,  and  N.  R-  C.  &  C.  B.  Civ.  RaU  154; 
tee,  however,  Museamat  Tenat  Bibi  ▼.  Mustamat  Rahatanieta  and  another^  7  W.ILr 
Civ.  Rul.,  243 ;  and  Dwarhanatk  Does  v.  Manikchundra  Daee,  3  W.  R.,  Civ.  But.,  IM, 
which,  if  the  reports  be  correct,  are  more  than  doubtful.  Indeed  the  last  of  these  Iw^ 
cases  was  expressly  overruled  in  the  Full  Bench  case  of  Shahabudin  v.  Futteh  AU  dw 
another,  above  quoted* 

A  patni  tenure  waa  aold  for  arrears  of  rent  under  section  105,  Aet  X  of  1859.    Held» 
_  ,        .        ^,      ,Ae     h«^«njf  reference  to  the  Pull   Bench  case    of    Shahabumm  ▼. 
^SjroTwM***^  ^^^^  ^'*  (^  ^'  *^ •  ^>^»  ^0^260)  that  the  tenure  would  paM 

^  to  the  purchaser  free  of  incumbrances  or  not,  according^  as  theright 

of  brinipBg  the  tenure  to  sale  for  an  arrear  of  rent  had  or  had  not  been  specially  reserved  by 
stipulation  in  the  engagements  interchanged  on  the  creation  of  the  tenure— being  preciself 
the  same  result  which  would  have  happened  had  the  tenure  been  sold  for  arrears  of  rent 
under  the  law  in  force  (i.e.,  Regulation  VIII  of  1819)  at  the  time  of  the  pWmg  of  AotX  of 
1859.  As,  however,  there  was  no  evidence  to  show  that  the  right  of  selling  or  bringing  to  tale 
this  tenure  for  an  arrear  of  rent  had  beens  peoially  reserved  by  stipulation  in  the  engagenenta 
on  the  creation  of  the  tenure,  the  High  Court  decided  that  the  sale  did  not  avoid  inoumbranoea* 
Brindaban  Chandra  Choudhri,  de,  ▼.  Brindaban  Chandra  Sarkar  Ohoudhri  and  others, 
8  W.  Bt  Civ.  Rul.,  507,  and  N.  R.  C.  A;  C.   R.,   Rent  RuL,  31.    This  decision  was  reversed 
on  appeal  by  the  Privy  Council.    Their  Lordships  said  :  ''The  question  arises,  whether  apOa 
the  sale  of  the  pcUni  under  the  decree  for  rent  it  was  sold  free  from  the  incumbrances  wbteb 
had  been  created  by  the  patnidar"  or,  in  other  words,  whether  it  was  sold  free  from*  the 
durpatni.    That  depends  upon  the  construction  of  section  106  of  Act  X  of  1859.    The 
section  enacts:  ** If  the  decree  be  for  an  arrear  of  rent  due  in  respect  of  an  under-tenore 
which,  by  the  title  jeeds  or  the  custom  of  the  counb'y,  is  transferable  by  sale,  the  judgment-^ 
creditor  may  make  application  for  the  sale  of  the  tenure,  and  the  tenure  may  thereupon  be 
brought  to  sale  in  execution  of  the  decree,  according  to  the  mlea  for  the  sale  of  under-teoures 
for  the  recovery  of  arrears  of  rent  dae  in  respect  thereof,  contained  in  any  law  for  the  time 
being  in  force."    It  has  been  held  upon  the  construction  of  these  words  '*  according  to  the 
rules  for  the  sale  of  under*tennres"  that  the  effect  of  Regulations  VIII  of  1819  and,  I  of 
1820  is  applicable  to  cases  of  sales  under  decrees  of  rent  made  under  this  section  105  ;  and, 
then  the  question  arises,  whether  this  was  a  sale  for  arrear  of  rent    ^'  due  in  respect  of  Ian 
nnder-tenure  which  by  the  title  deeds  or  the  custom  of  the  country  is  transferable  by  sale.'' 
The  plaintiff  in  his  plaint  describes  the  tenure  as  a  patni  taluk,  and  his  own  tenure  as   a 
durpatni ;  and  the  point  is  whether,  under  the  description  of  patni  and  durpatni,  is  to  b^ 
presumed  that  the  pa^ni  tenure  waa  one  such  as  is  described  as  the  tenure  denominated  a 
patni  by  Itegnlation  VIII  of  1819.     In  the  preamble  of  that  Regulation,  which  (as  contended 
for  by  the  learned  counsel),  it  must  be  admitted,  is  not  an  enactment,  but  merely  a  recital,  it  is 
said :  By  the  terms  of  the  engagements  interchanged  it  is  amongst  other  stipulations  pro^ 
Tided  that,  in  case  of  an  arrear  occurring,  the  tenure  may  be  brought  to  sale  by  the  zemindar 
and  not,  if  the  sale  do  not^yield  a  sufficient  amount  to  make  good  the  balance  of  rent  at  the 
time  due,  the  remaining  property  of  the  defaulter  shall  be  answerable  for  the  demand.    These 
tenures  have  nsuallj^  been  denominated  patni  taluki.  ^beir  Lordships  are  of  opinion   that, 
under  the  description  patni  taluk  \knd  durpatni  taluk,  it  must  be  primd  facie  intended 
that  the  tenure  called  a  patni  tenure  fras  a  tenure  transferable  by  sale,  and  upon  the  ereatiDil 
oC  which  it  was  stipulated  by  the  terms  of  the  engagements  interchanged  that,  in  caseof  lUi 
arrear  occurring,  the  estate  might  be  brought  to  sale.    If  so.  according  to  the  terms  of  B^M- 
lation  VIII  of  1819,  the  tenure  might  not  only  be  brought  to  sale,  but  it  might  be  sold  mis 
from  incumbrances.     By  section  8  of  Regulation  VIII   it  is  enacted :  Proprietors  under 
direct  engagements  with  (h»  Quvernment  shall  be*ntitled  to  apply  in  the  manner  followtnf 
for  periodical  s&les  of  any  tenures  upon  which  the  right  of  selling  or  bringing  to  ^'^ '^THJ^ 
the  right  of  selling  or  bringing  to  sale  free  from  incumbrances,  but  "upouwhich  the  nnn 
of  selling  or  bringing  to  sole  for  an  arrear  of  rent  may  have  been  speciallv  reserved  by  f^^' 
lation  in  the  engagements  interchanged  on  the  citation  of  the  tenure.'     Then  by  seotltiA  11 
o  the  effect  of  such  a  sale  is  stated  as  follows  :— It  is  hereby  declared  that  any  taluk  or  aalesWe 
tenure  that  may  be  disposed  of  at  a  pablio  sale  under  the  rules  of  this  Regolatioci  for  r' 
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of  rent  dae  on  Aoeonnt  of  it,  is  sold  free  from  all  inoombranoes  that  may  have  iroofaed  apon  it 
bj  act  of  the  defaaltini;  proprietor,  his  representatives  or  assignees,  unless  the  ri^ht  of  making; 
each  incumbranoes  shall  have  been  expressly  vested  in  th^  holder  by  a  stipnlation  to  that 
effect  in  the  written  en^fifement  under  which  the  sold  taluk  may  have  been  held."  It  appears 
therefore  to  their  Lordships  that  this  was  the  sale  of  a  taluk  transferable  by  sale,  and  upon 
which  the  right  to  sell  for  arrears  of  rent  was  reserved  in  the  engagements  entered  into  by  the 
parties.  Consequently,  according  to  section  105  of  Act  X  of  1859  and  sections  8  and  11  of 
Uegulation  YIII  of  1819,  and  probably  also  of  Actlof  1820,  the  effect  of  the  sale  of  the pafnt 
taluk  was  to  destroy  all  incumbranoes  which  had  been  created  by  the  painidart  and  conse- 
quently to  destroy  the  particular  incumbrance  which  is  mentioned  in  the  plaint  in  this  suit, 
namely  the  durpaini  of  the  plaintiff^I.  L.  R.,  L  A.  178  ;  13  B.  L.  R.,  409  ;21  W.  B.,  324. 

The  Civil  Court  has  jurisdiction  to  entertain  a  suit  brought  by  the  real  owner  of 
the  tenure  sold  under  section  105  of  Act  X  of  1859  on  the  ground  that  the  sale  was 
held  in  execution  of  a  decree  obtained  for  the  purposes  of  fraud  against  another  pereon 
not  the  owner — Ram  Sundar  Paramanik  ana  others  y,Pra»anna  Kumar  Bou  and  others^ 
B.  L.  U.,  Sup.  Vol.,  F.  B.,  382.  The  word  "*  tenure''  in  section  105  means  not  the  right  and 
interest  of  an  individual  in  the  land,  but  the  holding  of  the  interest  created  by  the  lease, 
and  it  is  the  latter  jvhich  is  sold  under  the  section.  Therefore  by  the  right,  title  and 
interest  of  A  in  such  a  tenure  were  sold  in  execution  of  a  decree  of  the  Civil  Court  for  debt 
and  purchased  by  B,  who  did  not  have  the  transfer  to  himself  registered  in  the  zemindar's 
sherista ;  and  previous  to  the  confirmation  of  this  sale,  the  zemindar  sued  A  for  rent, 
got  a  decree,  and  in  execution  thereof  sold  the .  tenure  under  this  section,  and  it  was 
purchased  by  C'-it  was  held  that  B  was  not  entitled  to  recover  possesnion  from  C — Sham 
Chand  Kunduand  others  y.  Brqfa  Natk  Pal  Ohoudhri  and  others,  12  a  L.  B..  484; 
21W.  R,94. 

•I  now  proceed  to  notice  the  pro^ions  of  Act  YIII  (B.C.)  of  1865,  which  applies  to 
^  ^  ...gyrrr    both  olasses  of  tenures,  being  entitled    **An  Act  to  amend  the 

(Bo!)arSl^  ^»/braesaZe  qf  such  under-tenures  as  by  the  title-deeds   or 

[   '  '^  ^  established  usage  (if  the  country  are  Iransjerable  by  sale  or  other- 

wise for  ike  recovery  of  arrears  qf  rent  due  in  respect  thereqf.** 

Section  1  defines  the  word  **  Collector'*  to  include  all  officers  exercising  the  full  powers 
of  a  Collector  of  a  district,  section  2  repeals  section  16,  Begulatiou  YIII  of  1819|  Act 
Tin  of  1835,  and  section  10,  Act  YI  of  1850. 

Section  3  enacts  that  the  sale  for  the  recovery  of  arrears  of  rent  of  patni  taluks  and 
other  saleable  nnder-tenures of  the  nature  defined  in  clause  1,  section  8,  Regulation  YIII 
of  1819,  shall  be  conducted  by  the  Collector  in  whose  jurisdiction,  as  defined  by  Act  YI 
of  1853,  the  lands  lie,  and  all  acts  preparatory  to  or  connected  with  the  sale  of  such  under- 
ienures,  which  by  Regulations  YIII  of  1819  and  I  of  1820,  the  Judge  is  required  to 
perform,  shall  be  performed  b^  the  said  Collector.  Section  4  provides  that  when  a 
decree  for  an  arrear  of  rent  due  in  respect  of  an  under-tenure  saleable  under  the  provisions 
of  section  105,  Act  X  of  1859,  shall  have  been  obtained,  and  an  application  for  the  sale  of 
Buoh  under-tenure  under  the  same  section  shall  have  been  mnde  and  allowed,  the 
Collector  in  whose  Court  the  decree  is  being  executed  shall  have  hung  up  in  his  Court, 
and  in  that  of  the  Collector  and  Judge  of  the  district,  within  which  the  under-tenure 
is  situate,  a  notice  of  sale  to  be  held  on  some  date  not  less  than  twenty  days  from  the  hang- 
ing up  of  the  notice  in  tlie  first  motioned  Court:  A  copy  of  the  notice  is  also  to  be 
affixed  on  the  land  and  in  the  town  oa  village  nearest  ^hereto.  This  notice  is,  by  section 
6,  to  describe  the  under-tenure  in  the  language  of  the  plaint.  The  sale  may  be  stopped 
(section  6)  if  the  sum  due  under  the  decree,  together  with  interests  and  costs,  be  paid  into 
Court  at  any  time  before  the  sale  commences  either  by  the  defaulting  under- tenaiiroH>y 
any  one  on  his  behalf,  or  by  any  one  interested  in  the  protection  of  the  under-tenure. 
The  provisions  of  section  13,  Regulation  YIII  of  1819,  are  applicable  for  the  recovery  of 
sums  paid  by  others  than  the  defaulter  lii  order  to  stay  the  sale  of  the  under-tenure. 
The  under-tenure  is  to  be  sold  to  the  higest  bidder  in  the  ^pen  Court  (leotion  7).  The 
purchaser  is  immediately  to  deposit  in  cash  or  Cover nment  currency  notes  25  per  cent .  of 
the  amount  of  his  bid.  In  default,  the  nnder-tenure  shall  be  pu{  up  again  and  sold  forth - 
isith  or  on  the  next  office  day.  ,  * 

The  balance  of  the  purchase-money  must  be  paid  up  before  sunset  of  the  8th  day  (count-, 
Ing  iudosively)  or  of  the  first  offioe-day  after,  if  such  8th  day  be  a  holiday.    In  default 
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the  deposit  will  be  .forfeited  to  Go¥erfimeiit,find  ibe  nnder.tennre  will  be  Sold  under  tb^^tsma 
rules,  and  the  defnuUinfr  pnrchfiser  will  be  liable  for  any  difference  bef^een  the  sale  pr^oeeda 
ultimately  realised  and  his  own  bid,  suck  difference  io  be  realisable  as  an  arrear  of  reat 
(sections  9,  10).  On  paying;  np  the  full  purchase  money,  tbe  purchaser  will  receife  a  «ar« 
tifioate,  and  an  Ameen  may  be  deputed  to  pot  him  in  possession  (section  ll).  Tbeaala 
proceeds  will  be  appropriated  to  pay  the  costs  of  sale  and  to  satisfy  the  decree,  and  the 
balance,  if  any,  will  be  held  in  deposit  for  the  defaultin^r  under-tenant  (section  18).  Am 
appeal  lies  from  any  proceedings  of  a  deputy  or  Assistant  Collector  to  the^  Collector  wiUiin 
fifteen  days ;  and  from  the  orif^inal  proceedingsof  a  Collector,  to  the  Commissioner  within  thirty 
days.  No  proceed in«:B  are,  however,  to  be  refersed  or  modified  on  appeal  except  on  tiia 
ground  of  irrelevancy  of  the  law  or  of  such  an  irresrnlarity  in  procedure  as  hM  eanaad 
injury  to  the  interest  of  one  of  the  parties  to  the  snit  (section  13.) 

No  appeal  lies  as  of  right  from  an  order  passed  in  appeal,  but  the  Commissioner  in  tbe 
ease  of  an  appeal  heard  by  a  Collector,  and  the  Board  in  the  case  of  an  appeal  heard  bjr  a 
Commissioner,  may  call  for  the  record  within  three  months  and  pass  such  orders  as  may  seem 
fit  (section  14).  Where  a  sale  is  set  aside,  the  purchaser  is  entitled  to  a  refund  of  his 
purchase^money  with  or  without  interest,  as  the  appelUte  authority  may  direct,  and  tJie 
repayment  may  be  enforced  as  a  decree  for  an  arrear  of  rent  (section  15).  , 

The  purchaser  of  an   nnder-tenure  acquires  it  free  from  all  incumbrances  whiofa  may 
A    Ma        of    '  have  accrued   thereon  br    any   act  of  the  under-tenant,  unless  he 

hrane^^^  »»«"»-    ^^^3  expressly  vested  with  the  power  of  mnkinfi;  such  incombran- 

ces.  He  may  not,  however,  eject  khudkasht  raiyats  or  resident 
and  hereditary  cultivators,  nor  cancel  bond  fide  enga(;emeufs  made  with  such,  unless  he 
proved  in  a  regular  suit  that  a  higher  rent  would  have  been  demendable  at  the  time  these 
engHgements  were  contracted?  A  defaulter  purchasing  in  the  tenure  acquires  no  rigl\^  ef 
ayoiding  incumbrances  (section  16).  The  purchaser  is  to  apply  to  the  zemindar,  within  fii^een 
days  from  the  date  of  sale,  to  have  his  name  registered  and  is  to  execute  a  kabuliyat  If  lie 
fail  to  do  so,  the  zemindar  may  sue  him  under  clause  1,  section  23,  Act  X  of  1859(sectioB  19). 

Section  18  valijjates  sales  made  before  the  passing  of  the  Act.  These  sale  provisions 
apply  whenever  a  decree  has  been  obtained  for  an  arrear  of  rent*  due  in  respect  of  an  under^ 
tenure  saleable  under  the  provisions  of  section  lOo  of  Act  X  of  1859,  t.e.,  annnder-tennre 
which,  by  title  deeds  or  custom  of  the  country,  is  transferable  by  sale.  Section  106 
enacts  that  such  a  tenure  may,  on  the  application  of  the  judgment-creditor,  be  brought 
to-  sale  in  execution  of  the  decree  according  to  tbe  rules  for  the  sale  of  under-tenures  for 
the  recovery  of  arrears  of  rent  due  in  respect  thereof,  contained  in  any  law  for  the  time 
being  in  force.  It  has  been  shown  that  the  effect  of  these  words  was  to  incorporate  in 
the  section  the  provisions  of  section  15,  Regulation  VII  of  1799,  and  sections  8  and  11 
of  Kegoflation  VIII  of  1819,  and  by  so  incorporating  them  substantially  enact  that  tenures 
of  the  description  mentioned  in  section  8,  Regulation  VIII  of  1819,  t.e.,  tenures  of  the  first 
class  already  mentioned,  should  be  sold  free  of  incumbrances  ;  while  no  such  effect  resulted 
from  the  sale  of  tenures  of  the  second  class — Shahahndin  v.  FatUh  All  and  another ; 
Brindahan  Chunder  Sarcar  Choudhri  v.  Brindahan  Chandra  Dey  Chaudhri,  This  was 
before  the  passing  of  Act  VIII  (B^C.)  1865,  which,  as  we  have  seen,  altered  tbe  law,  and'the 
provisions  of  which  (section  16)  as  to  a  sale  avoiding   incumbrances    now  apply  eqpatty 

to  both  classes  of  tennres.f 

' fr 

*  Summary  suits  l^vinijr  been  abolisl^d  bj  Act  X  of  iSsQ  j  Tbe  decrees  above  referred  to  are  the 
only  decrees  for  rent  known  to  the  law.  It  maj  be  intereetiog  to  the  reader  to  noiioe  the  diffsranoe 
between  the  sale  provisions  ia  sections  8,  9  and  10,  Uegulation  VIII  of  1819,  still  operative  in  respect 
of  th^  ^riodieal  sales  therein  provided  ror,  and  those  contained  in  Act  YIII  (B.O.)  of  1866.  tTnder 
tbe^tter  enactment  for  example  35  per  cent  of  the  purchase- money  is  to  be  deposited  instead  of 
15  per  cent,  under  the  former.  The  diiferenoe  between  the  language  of  section  1,  Eegnlation  Till  el 
1619,  and  section  6,  Act  VIII  (B  C.)  of  1865,  may  possibly  lead  to  the  result  that  a  sale  under  the 
Begalation  would  avoid  an  interest  that  would  be  snfe  on  a  sale  under  the  Act.  The  Uegulation  spsits 
of  incumhrttneet  (clause  1)  and  /«asM  (clause  2).     The  Act  speaks  of  incumbrances  only. 

t  A  nice  question  maj  arise  as  to  whether  a  Civil  Court  in  a  district,  in  wtiich  Act  VIII  <B.<X) 
of  1869  had  been  put  in  force,  has  however,  to  sell  one  of  these  tenures  in  execution  of  its  own  doerse 
for  rent  which  accrued  thereon.  This  Act  does  not  repeal,  amend  or  alter  Act  VIII  (B.0.>  «r  1866, 
section  8  of  which  enacts  tnat  such  sales  are  to  be  conducted  by  the  Collector.  SectiMis  69  to  Ife  of 
tbe  Act  of  1869  appear  to  contemplate  a  sale  bj  the  Civil  Court,  inasmuch  as  they  provide  Sk  kiAe 
.  £2:<x>^^aro>  which  would  be  unnecessary  if  the  sale  was  to  be  made  by  the  Collector  nnder  Hit  Aet 
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^  The.  tenares  transfertble  bj  the  ttUedaecb  or  astnblished  usngaof  the  ooantry  spoken 
of  in  eectioa  15,  Ueflrulatton  VII  of  1799,  were  tenares  held  uoder  a  . zemindar,  talukdar, 
or  proprietor  or  farmer  of  land  (see  clause  1)  $.«.,  under  a  person  arho  had  engaged  direct 
with  QoTernment.  That  law  does  not  appear  to  have  contemplated  tenares  in  the  second 
degree  or  still  tower,  which  I  may  designate  by  the  term  "  sab-tennre/'  the  word  "  under- 
tenure"  having  become  obscure  and  indefinite.  Section  16  of  Regulation  YIII  of  1819 
would  appear  to  have  first  provided  for  the  sale  of  sub-tenures,  bat  its  provisions^  were 
Umited  to  a  certain  class  of  sub-tenures,  namely,  those  held  under  engagements  similar  to 
those  executed  between  the  zemindar  and  patnidar,  and  which  had  been  declared  (by  section  4, 
read  dause  3,  section  3  of  the  Begutation)  not  to  be  vtiidable  for  an  arrear  of  the  rent 
fixed  upon  them  in  perpetuity.  There  would  appear  to  have  been  no  law  which  directly 
provided  for  the  sale  of  sub-tenures  other  than  these. 

As  a  matter  of  fact,  howsver,  a  practice  sprang  np  of  selling  snb-tennres  of  various 
kinds  not  belonging  to  this  class.  Section  105  of  Act  X  of  1859  and  Act  YIII  (B.C.)  of 
1865  spply  to  sub-tenure  as  well  as  tenures  of  all  kinds,  whieli  are  transferable  by  the 
title  deeds  or  the  custom  of  the  country,  there  being  no  distinction  between  decrees  for 
r^nt  obtained  by  landlords  and  a  direct  engagement  with  Qovemoient  and  other  landlords.'' 

A  pulnidar  agreeing  to  pay  the  revenue  out  of  his  rent  payable  ia  monthly  instalmenlif 
AhatewtmU  and  dddue*    e«n not  deduct  from  an  instalment  of  rent   any  portion  4>f   the 
tUm  of  rent  revenue  not   payable    till    after    the    instHlment  is  due — Scutka 

Monee  Chowdrain  v.  Mr.  Jamet  Oray^  13  W.  R.,  295.  But  it  is 
contrary  to  the  usage  of  the  country  for  sipatnidar  to  pay  his  rents  by  monthly  kiiU^  without 
a  special  agreement  for  that  purpose — Jo^  KUhen  Muherji*  v.  Janki  Natk  Mukerfi,  17 
W^  R.,  47K  '  A  patnidar  sued  his  zemindar  and  obtained  a  decree  for  abatement  »l  the 
patmi  rent  on  the  ground  that  the  assets  of  the  patni  fall  short  of  the  anu>unt  stated  in  the 
lease,  while  this  suit  was  pending  in  the  Civil  Court,  the  zemindar  brought  a  suit  for  the 
rent  of  two  years  upon  the  fall  jumma ;  and  though  the  patnidar  objected  that  his  suit 
for  abatement  was  pending,  the  Collector  decreed  the  rent  suit  in  fflll.  In  execution  the 
zemindar  recovered  the  full  rent ;  whereupon  the  patnidar  sued  for  a  refund  of  excess 
payment,  and  of  the  interest  realized  by  the  zemindar  thereon.  Held  that  the  decree  of 
the  Revenue  Court  was  suspended,  and  modified  by  the  decree  of  the  Civil  Court  subsequently 
affirmed  in  appeal ;  that  plaintiff's  cause  of  action  accrued  on  the  date  when  the  zemindar 
recovered  rent  in  excess  of  what  plaintiff  was  jointly  liable  for,  and  also  interest  on  such 
excess ;  and  that  the  abatement  was  to  take  effect  from  the  commencement  of  the  patni 
Xwa^-r- Rajah  Nilmoney  Sing  Deo  Bahadur  v,  Sharoda  Perahad  Mooherji^  18  W.  R.,  434. 
In  a  suit  by  a  patnidar  to  recover  rent  in  accordance  with  the  terms  of  a  durpatni  lease, 
the  defendant  claimed  an  abatement  of  his  patni  rent  on  the  ground  that  his  predecessor 
had  obtained  such  abatement  in  a  previous  rent  suit  to  which  it  appeared  that  the  lessor's 
share  was  slightly  less  than  what  was  described  in  the  lease.  Held,  that  unless  the  defen* 
dant  could  show  that  he  had  been  damaged  by  the  plaintiff's  misrepresentation  as  to  the 
extent  of  his  share,  he  could  not  be  relieved  from  his  contract,  at  last  in  this  shape^^-Goaii* 
Mohan  Boy  ▼.  Badha  Baman  Singh,  21  W.  R.,  372.  A  plaintiff  who  has  sued  for  and 
obtained  a  decree  for  an  abatement  of  rent  in  respect  of  a  patni  held  by  him,  may  after- 
wards sue  for  a  refund  of  the  rent  paid  by  him  before  instituting  the  suit  for  abatement 
of  rent,  in  excess  of  the  amount  justly  payable,  notwithstanding  that  he  might,  if  he  had 
chosen,  have  included  this  claim  isi  his  suit  for  abatement  of  rent — Qkhoy  Kumat  Chaita- 
padhya  and  others  v.  Mahatap  Chunder  Bahadoor,  I,  L.  R.,  5  Cal.  24. 

'  A  patnidar  may  sue  for  abatement  under  section  23,  Act  X  of  1859— i^affi^BEnratft 
Banerji  y.  Jai  Krtsna  Muherji,  B.  L.  R.,  Sup.  Vol.,  F..  B.,  70.  A  panted  to  B  a  patni 
of  a  certain  mouzah.  Appertaining  to  the  patni  was  a  bil^  stated  m  the  agreement  to  be 
held  of  Qovernment  in  Hara.  It  was  agreed  that  on  the  expiry  of  the  ^ara  lease  A 
would  resettle .  with  Government  for  the  bil\  if  not,  S,  might  settle,  but  if  the 
iumma  exceeded  Rs.  40,  the  excess  was  to  be  paid  by  the  patnidar.  On  .the  expiry  of  the 
ijara,  the  Government  sold  the  hil  to  a  third  party,  who  took  possession,  whereupon  B 
sued  for  the  abatement  of  the  ^atni  rent.  It  was  held  th^t  he  was  entitled  to  succeed. 
Fhear,  J.,  said :  *'  I  think  it  is  no%  too  late  to  say  that  the  Revenue  Courts  have  no 
jurisdiotian  to  entertain  a  suit  for  abatement  in  all  cases  where  the  holding  of  the  •  tenanls^ 
has  diminished  since  when  he  received  possession  from  the  landlord,  whatever  may  hate 
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been  the  emise  of  the  diminution,  «nd  whether  it  effected  iin  ahsolote  diatinetioii  of  the 
sabjeot  or  not— ari(;a  Nath  Pal  Chawdry  ▼.  Hiralal  Pal^  1  B.  L.  B.,  A.  0^  87.  A  init 
by  a  palnMiAr  for  abntetaent  of  rent  on  the  fpronnd  of  frand  in  the  oonoealment  of  as 
intermediate  tenure  created  by  the  zemindar,  though  it  cannot  be  maintained  pnder  •eotion  * 
18,  Act  X  of  1859,  may  yet  be  tried  by  the  Collector  under  clause  3,  eection  2d»  Aot  X  of 
1859,  which  is  wide  enoutph  to  admit  of  auch  a  cane  bnini^  tried  in  the  Revenae  Coarta 
under  its  provision* — Moulvi  8ukar  All  t.  Miusi.  Amala  AkaU^a  and  others,  8  W.  tt«» 
604^  Y.  B.  C.  A  0.  B.  Bent  Bute,  29. 

ReHnqmiskmeHU-^K  patnidar  cannot  throw  up  his  paiiU  of  his  own  ftooori— > 
Biralal  Pal  v.  NilwMni  Pal  amd  oihers,  30  W.  B.,  383, 

A  patnidar  applied  under  section  10,  Act  YI(B.  0.)  of  1863  to  measure  the  raljats* 
holdings  separately.      Between  the  patnidar   and    the  rai^ats^ 
A  poinidar  mag  mm-    ^^^^  ^^,  ^  durpatnidar  and  skikmi  talukdars.    Held  that  the 
'^*  application  was  rightly  refused,  as  the  raijats  did  not  pay  rent 

to  him.  It  was  observed,  however,  that  the  applicant  might  be  entitled  under  section 
9  of  the  same  Act  to  make  a  general  survey  of  the  land  comprising  the  darpaini — 
Dwarhanatk  Ckakravarti  v.  Bhowani  KUken  Chakravarti  and  others,  8  W.  R,  11. 

A  suit  for  partition  will  lie  by  a  joint  owner  of  a  patni  taluk,  but  such  partition  will 
•p  imUM»    ^H^mud    ht    ""^  aff«ot  the  liabilities  of  the   patnidars  under  their  scferal 
marSSm^    *"^  contrscts  with  the  semindars.     It  may    be  laid    down  broadly 

^  that|  in  all  cases  of  joint  ownership,   each  party  has  a  right  to 

demand  and  enforce  partition— in  other  words,  a  right  to  be  placed  in  a  position  to  enjoy 
his  own  right  separately  and  without  interruption  or  interference  by  others.  The  oosts 
were  directed  to  be  borne  in  proportion  by  plaintiff  and  defendants,  being  the  neeessary 
expenses  of  obtaining  a  partition  by  a  decree  of  Court,  caused  by  not  any4vrongful  iftit 
of  the  defendants,  but  by  the  nature  of  the  tenancy— iSaai  8hama  Sundari  Dasi  v.  Jardika 
Skinner  and  others,  3  B.  L.  B.,  Ap.,  120. 

The  lemindar  is  primarily  liable  for  the  lemindari  dAk  charges  leviable  ander  Aot 
LiaWitg     for      dh    VIH  (B.C.),  of  1862,  but  if  a  patnidar  were  under  the  old  law 
^uirgee*  liable  for  these  charges,  or  had  been  in  the  habit  of  paying  them. 

Act  YIII,  not  being  intended  to  impose  any  new  tax,  but  to  oon* 
solidate  and  regulate  a  previously  existing  linbility,  would  not  alter  any  right  a  aemin4ar 
might  have  had  to  reimburse  himself  these  charges  from  the  nnder-holders.  The  case  of 
Bisso  Nath  Sarkur  v.  Rani  Snmamayi,  4  W.  B.,  6,  was  remanded  to  ascertain  whether 
the  patnidar  had  been  in  the  habit  of  bearing  theee  charges.  In  the  case  of  Saroda 
Sundari  Vehia  T.  Uma  Charan  Sarkar,  3  W.  B.,  th««  terms  of  the  lease  were  clear,  and 
tbe  patnidar  was  held  liable.  In  Sarad  Sundari  Debia  v.  Tarini  Charan  Shaha,  3  W,  B.9 
a  C.  d(  C,  Bef.  19,  and  Rakhal  Das  Mukeiyi  v.  Rani  Sumamajfi,  6  W.  B.,  100,  the 
patnidar  was  held  not  liable  under  the  term  of  the  contract  S<»  also  in  Bohini  iant 
Bai  ▼.  Trepura  Sundari  Dasi  and  others,  8W.  B.,45  ;  The  Mahantjah  (^  Ea$t  Burdwam 
▼•  Shib  yarain  Bai  and  others,  4  B.  C.  i!^  C.  B.,  247.  A  suit  by  a  semindar  against  a 
patnidar  to  recover  the  d&k  charges  paid  by  the  foi*mer,  and  founded  in  the  oontraot 
netween  the  parties,  is  a  suit  cognizable  by  (Jourts  of  Small  Causes  on  those  districts  where 
such  Court  exists :  and  when  tried  by  the  Ordinary  Civil  Court,  no  special  appeal  Kes, 
having  advertence  to  section  27,  Act  XXIII  of  1861— fl.  8.  Erskine  Y.  TrUoehan  ChaUem 
ani  oMers,  9  W.B.,  518;  Maharqfah  Dherqj  Mahtafi  Chand  Bahadur  w.Badha  Bimod 
Chowdry,  8  W.  B.,  5i7.  v  ^ 

Prosunno  Bumar  Pal  Chowdry  is-  Bailaih  Chandra  Pal  Chowdry,  2  In.  Jur.  N.  S« 
^--^      ,  327;  B.  L.  B.,  Sup.  Yol.  P.  B.,  769;  8    W,  B..  428;  Maho^ 

Benami  purchase.  ^^  jj-^^g^  ^,  Q^p^  i^^i  Xhakur,  2  Sev.,  861. 

Limitation. — Rajnarain  Bai  andt  others  v.  Umeeh  Chunder  Gupta  and  others,  8 
W.  B.,  444 ;  4  B.  C.  Jb  C  B.,  .261 ;  Monmohini  Dasi  and  others  v.  Musst.  Bishen  Ma^ 
Dasi,  8  W.  B^  119. 

mr^M  ««^#*.  Sristidhor    Shaha    ?.  Maharajah    Jugudindra   Bonwarft 

Mesne  pnfiU.  Qlibind^  2  Sev.  310.  ^ 

^  ,  Rrfund.-'Re^iah  Nilmani  Sing  r.  Qordont  Stuari4r  QK.i^W.E.,37L    Vide 
011(0  in  the  Aot 
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Whan  land  was  taken  np  for  poblio  purposes  and  a  question  arosd  as  td  the  principle 
AnttariinmmtMmt   «/  f\      Vi'^^ft   wliicL   the  smouut  of  compensation  given  by  GrOTemment 
^£1^^^^  r  n*^iH^iu^^  ^"'"I"''?  'I'''  jemindar  and  the  patnidar    it  was 

for  pMie  p%tpo99$.  '^®*^  ^"^^  ^"®  ^^J   to  look  at  the  case  wais  that  it  is  a  sale  bj  toe 

«     *  zemindar  and  patnidar  of  their  respective  interest  in  the  land  ; 

tbat  the  zemindar  was  entitled  to  his  fixed  rent  if  there  was  no  abatement  of  the  rent,  and 
^the  patnidtfr  oontinaed  to  pay  the  same  rent  as  before,  there  was  nothing  for  which  the 
Vemindar  ought  to  receive  compensation  ;  that  the  proper  mode  of  settling  the  rights  of  the 
parties  was  to  give  the  patnidar  an  abatement  of  rent  in  proportion  to  the  quantity  of  land 
taken  from  him,  and  to  compensate  the  z«*mindar  for  the  Iom  of  rent  thus  sustained  by 
liim ;  and  that  the  amount  of  compensation  should  be  divided  accordingly.  In  the  particular 
case  the  zemindar  was  allowed  16  years'  purchase  of  the  rent  which  be  lost  by  the 
abatement  given  to  the  patnidar— Eai  KUkort  Dati  v»  NUkanta  De  and  otheri,  20 


THE  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882). 
Of  Leases  of  Immovable  Pbopebty. 

105.  A  lease  of  immovable  property  is  a  transfer  of  a  right  to  enjoy 

T  .-^  A^A^^  such  property,  made   for  a  certain  time,  express  or 

liease  aenned.  .       i*j'  x   -x      «_  -j      j.-         ¥ 

implied,  or  in  perpetuity,  m  consideration  of  a  pnce 

pidd  or  promised,  or  of  mone^,  a  share  of  crop,  service  or  any  other  thing 

of  value,  to  be  rendered  periodically,  or  on  specified  occasions  to  the  transferor 

by  transferee,  who  accepts  the  transfer  on  such  terma  < 

The  transferor  is  called  the  lessor,  the  transferee  is  called  the  lessee,  the 
Legsor,  iMiee.  premiom,    price  is  called  the  premium^  and  the  money,  shares  {' 
and  rent  defined.  sorvico,  or  Other  thing  to  be  SO  rendered  is  called 

the  rent 

106.  In  the  absence  of  a  contract  or  local  law,  or  usage    to  the 
ParatioQ  of  oeriain  lee.     Contrary,  a  lease    of  immoveable  property  for  agri- 

***tm*w1io«iil  uwT  e***"  Cultural  or  manu&cturing  purposes  shall  be  deemed 
eon  or  oca  uMge  to  be  a  lease  firom  year  to  year,  terminable  on  the 
pflff.  of  either  lessor  or  lessee,  by  six  months'  notice  expiring  with  the 
end  of  a  year  of  the  tenancy ;  and  a  lease  of  immoveable  property  for  any 
other  purpose  shall  be  deemed  to  be  a  lease  from  month  to  month,  termi- 
nable on  the  part  of  either  lessor  or  lessee,  b}'  fifteen  days'  notice  expir- 
ing with  the  end  of  a  month  of  the  tenancy.  • 

Every  notice  under  th^  liection  mus^  be  in  writing,  signed  by  or  on 
behalf  of  the  person  giving  it,  and  tendered  or  delivered  either  personally^ 
to  the  party  who  is  intended  to  be  bound  by  it,  or  to  one  of  his  family  or 
servants  at  his  residence,  or  (if  such  tender  or  delivery  is  not  pracficable), 
affixed  to  a  conspicuous  part  of  the  property. 

107.  A  lease  of  immovable  property,  from*  year  to  year,  or  for 
IieaMe  how  made.  ^^^  *^"^  exceeding  one  year,  or  resAring  a  yearly 

rent,  can  be  made  only  by  a  restored  instrument. 
All  other  leases  of  immo'ieable  property  tnay  be  made  either  by  an 
instrument  or  by  oral  agreement 
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108.    In  the  absence  of  a  contract  or  local  usage  to  the  contrary, 

Bights  and  liabiiitiet  of    the   lessor    and    the  lessee   of    immovable    property 

lessor  and  lessee.  ^3  against  One  another,  respectively,  possess  the  nghfc^ 

and  su'e   subject  to  the  liabilities  mentioned  in  the  rules  next  following,  or 

such  of  them  as  are  applicable  to  the  property  leased  :—  ^ 

A. — Right  and  liahilitiea  of  the  lessor. 

(a)  The  lessor  is  bound  to  disclose  to  the  lessee  any  material  defect 
in  the  property,  with  reference  to  its  intended  use,  of  which 
the  former  is,  and  the  latter  is  not  aware,-and  which  the  latter 
could  not  with  ordinary  care  discover. 

(6)  The  lessor  is  bound  on  the  lessee's  request  to  put  him  in  posses- 
sion of  the  property. 

(c)  The  lessor  shall  be  deemed  to  contract  with  the  lessee    that, 

if  the  latter  pays  the  rent  reserved  by  the  lease  and  performs  the 
contracts  bincung  on  the  lessee,  he  may  hold^the  property 
during  the  time  limited  by  the  lease  without  interruption. 
The  benefit  of  such  contract  shall  be  annexed  to  and  go  with 
the  lessee's  interest  as  such,  Und  may  be  enforced  by  every 
person  in  whom  that  interest  is  for  the  whole  or  any  part  there- 
of from  time  t#  time  vested.  . 

B. — Rights  and  liabilities  of  the  lessee. 

(d)  If  during  the  continuance  of  the  lease  any  accession  is  made 

to  the*property,  such  accession  (subject  to  the  law  relating  to 
alluvion  mr  the  time  being  in  force)  shall  be  deemed  to  be  com- 
prised in  the  lease. 

(fi)  If  by  fire,  tempest  or  flood,  or  violence  of  an  army  or  of  a  mob 
or  other  irresistible  force,  any  material  part  of  the  property 
be  wholly  destroyed  or  rendered  substantially  and  permanently 
unfit  for  the  purposes  for  which  it  was  let,  the  lease  shall, 
at  the  option  of  the  lessee,  be  void. 

Provided  that,  if  the  injury  be  occasioned  by  the  wrongful 
act  or  default  of  the  lessee,  he  shall  not  be  entitled  to 
avail  himself  of  the  benefit  of  this  provision. 

(r)  If  the  lessor  neglects  to  make,  within  a  reasonable  time  after 
notice;  any  repairs  which  he  is  bound  to  make  to  the  property, 
the  lessee  m^  make  the  same  himself,  and  deduct  the  expense 
of  such  repairs  with  interest  "from  the  rent,  or  otherwise 
recovel*  it  from  the  lessor. 

(g)    If  tiie  lessor  neglects*  to  make  any  payment  which  he  is  bound 

-^''^       to  make,  and  which,  if  not  made  by  him,  is  recoverable  fitjm 

the  lessee  or  against  the   property,  the  lessee  may  make  such 

payment  himself,  and  deduct  it  with  interest  from  the  rent 

or  otherwise  recover  it  bx>m  the  lessor. 

{h)  The  lessee  may  remove,  at  any  time  during  the  continuance 
of  the  leas^  all  things  which  he  has  attached  to  the  earth : 
provided  he  leaves  the  property  in  the  state  in  which  he 
received  it 
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(i)    When  a  lease  of  uncertain  duration  determines  by  any  means, 

except  the  fault  of  the  lessee,  he  or  his  legal  representative 

is  entitled  to  all  the  crops  planted  or  sown  by  the  lessee,   and 

•growing  upon  the  property  when  the   lease  determines,  and 

to  free  ingress  and  egress  to  gather  and  carry  them. 

(t)  The  lessee  may  transfer  absolutely  or  by  way  of  mortgage  or 
sub-lease  the  whole  or  any  part  of  his  interest  in  the  pro- 
perty, and  any  transferee  of  such  interest  or  part  may 
again  transfer  it  The  lessee  shall  not,  by  reason  only  of  such 
transfer,  cease  to  be  subject  to  any  of  the  liabilities  attach- 
ing to  the  lease. 

Nothing  in  this  clause  shall  be  deemed  to  authorise  a  tenant 
having  an  untransferable  right  of  occupancy,  the  farmer 
of  an  estate  in  respect  of  which  default  has  been  made 
in  paying  revenue,  or  the  lessee  of  an  estate  under  the 
management  of  the  Court  of  Wards,  to  assign  his  interest 
as  sucn  tentuit,  farmer,  or  lessee. 

(k)    The  lessee  is  bound  to  disclose  to  the  lessor  any  fact  as  to  the 
nature  or  extent  of  the  interest  which  the  lessee   is  about  to 
take,  of  which  the  lessee  is,  and  tl^  lessor  is  not  aware,  and 
*  •  which  materially  increases  the  value  of  such  interest. 

(I)  The  lessee  is  bound  to  pay  or  tender,  at  the  proper  time  and  place, 
the  premium  or  rent  to  the  lessor  or  his  agent  in  this 
behalf.  • 

(m)  The  lessee  is  bound  to  keep,  and  on  the  termination  of  the  lease 
to  restore,  the  property  in  as  good  condition  as  it  was  in  at 
the  time  when  he  was  put  in  possession,  subject  only  to  the 
changes  caused  by  reasonable  wear  or  tear,  or  irresistible  force, 
and  to  allow  the  lessor  and  his  agents,  at  all  reasonable  times 
during  the  term,  to  enter  upon  the  property  and  inspect  the 
condition  thereof,  and  give  or  leave  notice  of  any  defect  in  such 
condition ;  and  when  such  defect  has  been  caused  by  any  act 
or  default  on  the  part  of  the  lessee,  his  servants,  or  agents,  he 
is  bound  to  make  it  good  within  three  months  after  such  notice 
has  been  given  or  left 

(n)  If  the  lessee  becomes  aware  of  any  proceeding  to  recover  the 
property  or  any  part  thereof,  or  of  any  encroachment  made  upon, 
or  any  interfere^ce*  with  the  lessor's  rights  concerning  such  pro- 
perty, he  is  bound  to  give,  witn  reasonable  diligence,  notice 
thereof  to  the  lessor.  *  ^^^..^ 

(o)  The  lessee  may  use  the  propertv  and  its  products  (if  any)  as  a 
person  of  ordinary  prudence  would  use  them  if  they  were  his 
own ;  but  he  must  not  use,  or  permif  another  to  use,  the  pro- 
perty for  a  purpose  other  than  that  for  which  it  ^aa  leased,  or 
fell  timber,  pull  down  or  damage  buildings,  work  mines  or 
quarries  not  open  wl^en  the  lease  was  gr&nted,  or  commit  any 
other  act  which  is  destructible  or  permanently  injuriojis 
thereto. 
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(p)  He  must  not  -without  the  lessor's  consent  erect  oa  th§  pro- 
perty any  pennanent  structure,  except  foy  agricultund  pur- 
poses : 

[q)  On  the  determination  of  the  lease,  the  lessee  is  bound  to  put 
the  lessor  into  possession  of  the  property. 

109.  If  the  lessor  transfer  the  property  leased,  or  anj  part  thfereof, 

or  any  part  of  his  interest  therein,  the  transferee,  in 
fereef^**  ^^  l«Mor'8  trans-    ^j^^  absence  of  a  Contract  to  the  contrary,  shall  possess 

all  the  rights,  and,  if  the  lessee  so  elects,  be  subject  to 
all  the  liabilities  of  the  lessor  as  the  pr<^rty  or  part  transferred  so  long 
as  he  is  the  owner  of  it ;  but  the  lessor  shall  not,  by  reason  only  of  such 
transfer,  cease  to  be  subject  to  any  of  the  liabilities  imposed  upon  him  by 
the  lease,  unless  the  lessee  elects  to  treat  the  transferee  as  the  pers<Hi  liable 
to  him ;  provided  that  the  transferee  is  not  entitled  to  arrears  of  rent  due 
before  the  transfer,  tuid  that,  if  the  lessee  not  having  reason  to  believe 
that  such  transfer  has  been  made,  pays  rent  to  the  lessor,  the  lessee  shall 
not  be  liable  to  pay  such  rent  over  again  to  the  transferee^. 

The  lessor,  the  transferee  and  the  the  lessee  may  detennine^what 
portion  of  the  premium  or  rent  reserved  by  the  lease  is  payable  in  respect 
of  the  part  so  transferred,  and,  in  case  they  disagree,  such  determination 
may  be  made  by  any  Court  having  jurisdiction  to  entertain  a  stdt  for  the 
possession  of  the  property  leased. 

110.  Where^the  time  limited  by  a  lease  of  immovable  property  b 
Exqjusion  of   day  oa    expressed  as  commencing  from  a  particular  day,  m  com- 

irhioh  term  oommeDoef .  puting  that  time  such  day  shall  be  excluded.  Where 
no  day  of  commencement  is  named,  the  time  so  limited  begins  from  the 
making  of  the  lease. 

Where  the  time  so  limited  is  a  year  or  a  number  of  years,  in  the 
duration  of  lease  for  a    absence  of  an   express  agreement  to  the  contrary,  the 
y^'  lease  shall  last  during  the  whole  anniversary  of  the 

day  from  which  such  time  commences. 

Where  the  time  so  limited  is  expressed  to  be  terminable  before  its 
expiration,  and  the  lease  omits  to   mention  at  whose 
^^tion    to    determine    ^^^^^^  it  is  SO  terminable,  the    lessee,  and  not  the 
lessor,  shall  have  such  option. 

111.  A  lease  of  immovable  property  determines — 

^  ,     .     .      ,,    •  (a>>  *by  efflux  of 'the  time  limited  th^eby : 

Determination  of  lease.  ^^j    >^ere  such  time  is  Umited  conditionally   on 

•-^-^       the    happening    of  some    event — by    the  happening  of   such 
event: 

(c)  where  the  interest  of  the  lessor  in  the  property  terminates  on, 

orchis  pover  to  dispose    of   the  same   extends  bnly  to  the 
happening  of  any  event — by  the  happening  of  such  event : 

(d)  in  case  thep  interests  of  the  lessee  and  lessor  in  the  whole  of  the 

property  become  vested  at  the  i&me  time  in  one  person  with 
the  same  right 
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(e)  by  express  surrender ;  that  is  to  say  in  C£tse  the  lessee  yields  up 

his  interest  under  the  lease  to  the  lessor,  by  mutual  agreement 
between  them: 

(f)  by  implied  surrender : 

(g)  by  forfeiture,  that  is  to  say,  (1)  in  case  the  lessee  breaks  an 

express  condition  which  provides  that,  on  breach  thereof,  the 
lessor  may  re-enter,  or  the  lease  shall  become  void ;  or  (2),  in 
case  the  lessee  renounces  his  character  as  such  by  setting  up  a 
title  in  a  third  person,  or  by  claiming  title  in  himself;  and  in 
either  case  the  lessor  or  his  transferee  does  some  act  showing  his 
intention  to  determine  the  lease : 

(h)  on  the  expiration  of  a  notice  to  determine  the  lease,  or  to  quit, 
or  of  intention  to  quit,  the  property  leased,  duly  given  by  one 
pafty-to  the  other. 

tllusiration  to  clause  \f)      " 

^  A  leMee  aooepts  from  his  lessor  a  new  lease  of  the  property  leased,  to  take  effect 
daringf  the  ooatiitann^^e  of  the  existing  lease,  l^is  is  an  implied  svrreader  of  the  former 
lease,  and  snch  lease  deteriAines  therenpou. 

•  112.    A   forfeiture   under  section  one   hnncfred  and  eleven,  clause  {g), 

•  --  -.  is   waived   by   acceptance   of  rent  which  has  become 
-WiiiTer  of  forfeiture.         due  since  the  forfeiture,  or  by  distress  for  such  rent, 

?.r  by  any  other  act  on  the  part  of  the  lessor  showing  an  intention  to  treat 
he  lease  as  subsisting  : 

Provided  that  the  lessor  is  aware  that  the  forfeiture  has  been 
incuired : 

Provided  also  that,  where  rent  is  accepted  after  the  institution  of  a 
suit  to  eject  the  lessee  on  the  ground  of  mrfeiture,  such  acceptance  is  not 
a  waiver : 

No  ofiSoer,  so  invested  shall  alter  the  classification  of  tenants  made 
under  this  Act  except  on  the  application  of  a  party  concerned. 

113.  A  notice  given  under  section   one    hundred  and  eleven,  clause 
Waiter  of  notice   to    (A),  is  waived,  with  the  express  or  implied  consent  of 

qtti'*  the  person  to  whom  it  is  given,  by  any  act  on  the 

part  of  the  person  giving  it  showing  an  intention  to  treat  the  lease  as 
subsisting.  • 

^    ^nittstrattons.  ^  . 

.(a)  A,  the  lessor,  gives  B,  the  lessee,  notice  to  quit  the  property  leased.  The  notice 
cnrpires,  B  tenciers,  and  A  accepts,  rent  which  has  become  dne  in  respect  of  the  proper ty 
since  the  expiration  of  the  notice.    The  notice  is  waived.  ^^^ 

(6)  A,  the  lessor,  gives  B,  the  lessee,  notice  to  quit  the  property  leased.  Th^  notice 
expires,  and  B  remains  in  possession.  A  gives  to  B  as  lessee  a  second  notice  to  quit.  The 
first  notice  is  waived.  • 

114.  Where    a    lease    of  immovable    property    has    determined  by 
Belief  against  forfeiture    forfeiture  ^r  non-payment*of  i^nt,  and  the  lessor  sues 

for  non-payment  of  rent      to  eject  the  lessee,  if,  at  the  hearing  of  the  suit,  the 
^essee  pays  or  tenders  to  the  lessor  the  rent  in  arrear,  together  with  interest 
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thereon  and  his  full  costs  of  the  suit,  or  gives  such  security  as  the  Court 
thinks  sufficient  for  making  such  payment  within  fifteen  days,  the  Court 
may,  in  lieu  of  making  a  decree  for  ejectment,  pass  an  order  relieving  the 
lessee  against  the  forfeiture ;  and  thereupon  the  lessee  shall  hold  the  pro- 
perty leased  as  if  the  forfeiture  had  not  occurred. 

The  surrender,  express  or  implied,  of  a  lease  of  immovable  property 
Effect  of  rorrender  and  does  not  prejudice  an  under-lease  of  the  property  or 
forfeiture  on  under-ieaaei.  any  part  thereof  previously  granted  by  the  lessee,  on 
terms  and  conditions  substantially  the  same  (except  as  regards  the  amount 
of  rent)  as  those  of  the  ori^nal  lease  ;  but,  unless  the  surrender  is  made 
for  the  purpose  of  obtaining  a  new  lease,  the  rent  payable  by,  and  the  con- 
tracts binding  on,  the  under-lessee  -shall  be  respectively  payable  to  and 
enforceable  by  the  lessor. 

The  forfeiture  of  such  a  lease  annuls  all  such  under-leases,  except 
where  such  forfeiture  has  been  procured  by  the  lessor  in  fraud  of  the  under- 
leases, or  relief  against  the  forfeiture  is  granted  under  section  one  hundred 
and  fourteen. 

116.  If  a  lessee  or   under-lessee  of  property  remains  in  possession 
Eff  tofhidn  oyer       thereof  after  the   determination  of  the  lease  granted 

ec  o  0  iDg  oyer.  ^  ^j^  lessee,  and  the  lessor  or  his  legal  representa- 
tive accepts  rent  from  the  lessee  or  under-lessee,  or  otherwise  assents  Jo 
his  continuing  in  possession,  the  lease  is,  in  the  absence  of  an  agreement 
to  the  contrary,  renewed  from  year  to  year,  or  from  month  to  month,  accord- 
ing to  the  purpose«for  which  the  property  is  leased,  as  specified  in  section 
one  hundred  and  six. 

Illustrattons. 

(a)  A  lets  a  house  to  B  for  five  years.  B  under-lets  tbe  boose  to  C  fit  a  monthly  r«nt 
oFRfi.  100.  The  five  years  expire,  but  C  000 tinnes  in  possession  of  the  house  and  pays 
the  rent  to  A.  G*s  lease  is  renewed  from  month  to  month. 

(6)  A  lets  a  farm  to  B  for  the  life  of  0.  G  dies,  bat  B  continnes  in  posseMion  with 
A's  assent.  B's  lease  renewed  from  year  to  year. 

117.  None  of  the  provisions    of  this  chapter  apply  to  leases  for  agri- 
Exemption  of  leasee  for    cultural  purposes,  except  in  so  far  as  the  Local  Govem- 

•gricttitumi  purposee.  ment.  With   the   previous   sanction  of  the   Govem<wr- 

General  in  Council,  may,  by  notification  published  in  the  local  official 
Gazette,  declare  all  or  any  of  such  provisions  to  be  so  applicable,  together 
with,  or  subject  to  those  of  the  local  Imr,  if  any,  for  the  time  being  in 
force.  •  *  * 

gijch  notification  shall  not*  take  effect  until  the  expiry  of  six  montha. 
from*  the  date  of  its  publication. 
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116.    No  tenant  of  immovable  property,  or  persop  claiming  through  such 
tenant,  shall,  during  the  continuance  of  the  tenancy,  be  permitted  to  deny 
that  the  landlord  of  such  tenant  nad,  at  the  beginning  of 
Batoppelo  tentn  .  ^j^^  tenancy,  a  title  to  such  immovable  property,  and 

no  person  who  came  upon  any  immovable  property  by  the  license  of  the 
person  in  possession  thereof,  shall  be  permitted  to  deny  that  such  person 
had  a  title  to  such  possession  at  the  time  when  such  license  was  given. 

Noras. — ^The  principle  onoe  a  tenant  always  a  tenant,  is  enacted  in  this  section.  A  lieense 
is  OD  the  same  footinji^as  a  tenant  with  regard  to  estoppel.  As  to  tenant,  see  Taylor,  sections 
S8— 9 ;  7  B.  L.  R.,  720,  722,  note.  During  the  continuance— TtkjXor,  90.  Admission  of  pay- 
ment of  rent  is  equivalent  to  admission  of  tenancy — Obhay  Oobind  Chowdry  y.  Bijoy 
Qohind  Ckowdry^  9  W.  K.,  162 ;  See  Field's  Evidence  Act.  A  tenant  may  show  that  his 
landlord  had  no  title  hefore  the  oommencement  of  the  tenancy,  or  that  it  has  terminated 
or  been  defeated  since. 


ACT    No.    I    OF    1879. 

(The  Indian  Stamp  Act). 

Ill  (12) :  "  Lease"  means  a  lease  of  immoveable  property  and  in- 
cludes also  (a)  a  pottah,  (6)  a  kahuliyat  or  other  undert^ng  m  writing, 
not  being  a  counterpairt  of  lease,  to  cultivate,  occupy  or  pass  or  deliver 
rent  for,  immoveable  property,  (c)  any  instrument^  by  which  tolls  of  any 
description  are  let,  and  i  d)  any  writing  on  an  application  for  a  lease  intend- 
ed to  signify  that  the  application  is  granted. 

in  (17).  "Receipt"  means  any  note,  memorandum,  writing  or 
advertisement  whereby  any  money  or  any  bill  of  exchange,  cheque  or  pro- 
missory note  is  acknowledged  to  have  been  received,  or  whereby  any  other 
moveable  property  is  acknowledged  to  have  been  received  in  satisfisu^tion  of 
a  debt,  or  whereby  any  debt  or  demand  or  any  part  of  a  debt  or  demand 
is  acknowledged  to  have  been  satisfied  or  disdiarged,  or  which  signifies  or 
imports  any  such  acknowledgment,  whether  the  same  is  or  is  not  significant 
with  the  name  of  any  person. 

V.  Subject  to  the  exemptions  contained  in  *the  second  schedule, 
the  following  instruments  sha|l  foe  chargeabiia  with  duty«  of  the  amount 
indicated  in  the  first  schedule  as  the  proper  duty  therefor  respectively, 
that  is  to  say  (a)  every  instrument  mentioned  in  tiie  first  schedul^^nd 
which,  not  having  been  previously  executed  by  any  person,  is  executed  in 
British  India  on  or  after  the  1st  day  of  April,  1879. 
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[THE    STASffP    ACT. 


SOHEDULE  I. 

Stamp-duty  on  Instruments. 
(See  section  6), 


Dt8<}BIPTI0«  6t  IVBTRUMBVT. 


4.     AORfiEMEHT     TO 
.        I.1AS1S. 


S9.     L«A8B. 

See  Agreement  to  least 
{No.  4).  . 

gee  Meempiions,  Sche- 
dule JJ  (No  A9). 


(a.)  Whereby 
eacli  leiwe  the 
rent  is  fixed 
and  no  ptemi- 
um  is  paid  or 
delivered  and 
such  lease  pur- 
ports to  be  for 
a  term — 

of   less  than 
one  year. 
f     • 


of  not  less 
than  one  jear, 
but  not  m6re 
than  three 
years. 

exceeding 
three  years. 


(5.)  Where  by 
such  l^ase  the 
rent  is  fixed 
and  no  premi- 
utn  is  paid  or 
delivered  and 
Bofch  leasscdoes 
not  purport  to 
be  for  any  dsfi- 
xiite  term. 

(o.)  Where 
the  lease  is 
t;r*anted  for  a 
fine  or  premi- 
um, and  where 
*no  i^nt  is  re- 
served. 


Pbo'fsb  8timf*dutt. 


The  same  dutv  as  lease 
No.  39. 


The  same  duty  as  a  Bond 
(No.  13)  for  th«^  whole 
amount  payable  'or 
deliverable  under  siicli 
lease. 

The  same  duty  as  a 
Bond  (No.  13)  for  the 
average  annual  rent 
reserved. 


The  same  duty  as  a  Con- 
veyance (No.  21)  for 
a  consideration  equal 
to  the  amount  or 
value  of  the  averngfe 
annual  rent  reserved. 

The  same  dnfy  as  a  Con- 
veyance (No.  21)  for 
a  consideration  equal 
to  the  amount  or  value 
of  the  average  annual 
rent  \^ich  would  be 
paid  or  delivered  for 
the  first  ten  years  if 
the  lease  continued  so 
long. 

The  same  duty  as  a 
Conveyance  (No.  21) 
for  a  consideration 
equal  to  the  amount 
or  value  of  such  fine 
or  pq^^minm  as  set 
forth  in  the  lease. 


BTkltP't>tfTt  fOB  DOCV- 
KBVT8  VKHTIOHBB  IV 

Coi-  2. 


BoHd  .. - 


Conbejf' 


'  When  tltf 
amotmt  or  value 
»eeared  docs 
not  eioe^a  Sh 

10 9  natm  ; 

When  anxh 
amount  or  value 
exceeds  Bs.  1% 
bat  does  noi 
exceed         Rs. 

60 4  annas; 

Whea  scwb 
amouiitorvahie 
exceeds  H^T  60 
but  doei  mot 
exceed  JU, 

100 8   au; 

and  for  evesy 
ttfl.  100  or 
part  thete--of 
in  exeeas  of  Bs. 
100    up  Id  Bs. 

1,000 Sana; 

and  for 

every  Ss.  GOO 
or  part  thereof 
inexobssof  Ka. 

1,000 Ba.  9 

I3i      "^ 


When  tlio 
amonnt  off  the 
eoniidefatHm 
for  sueh  oon- 
▼eyanoe  as  wl 
forth  thOTCiic 
does  notexeeed 
Bs.  60;..8aDa,; 
wheaiteAseada 
Bs.  60  but  does 
J  not  exceed  Ba.' 
't  100...  He.  U 
For  eveiv  B«« 
lOO  or^W 
«hetW>f  bkr^* 
oese  of  Bs.  100 
up  to  Ba-lOOa^ik 
Be.  1,  aa^fiBT 
•very  Bib  ilO«r 
partthoeaCia 
•xoess  of   Jib 
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SCHEDULE  I.— (Continued.) 

Stamp-duty  on  Instruments. — (CorUinued}. 
(See  section  5). 


D980BIPTIOH  OF  IVSTBUlf  BHT. 


Fbopbb  Stamf-putt. 


Stamp- DUTY  FOB  docu- 

MBSTf  M IBTIOBBD  IN 

OoiT  9. 


39.      Lbasb, — contd* 
See  Agreement  to  lease 

{No.  4). 
See  Exemptions,   Sche- 

duieIJ{]SoAd). 


(d,)  Where 
tbe  lease  is 
fcranted  for  a 
fine  or  premi- 
am  in  addition 
to  rent  reBer¥- 
ed. 


52.  Bbcbipt  fob  ant 
icon  by  ob 

othbb  pbopbb- 
ty,  thb  amount 
ob   yalub  of 

WHICH  BX- 

CBBD8  TwBNTT 
BUFBBS* 

See  Exemptions,  Scke* 
duleII(No.lb). 


TliQ  same  duty  as  a  Con- 
veyance (No.  21)  for 
a  consideration  equal 
to  tbe  amount  or 
value  of  such  fine  or 
premium  as  set  forth 
in  the  lease,  in  addi- 
tion to  the  duty  which 
would  have  been  pay 
able  on  such  lease  if 
no  fine  or  premium 
had  been  paid  or  deli- 
vered. 

Provided  thaf}  w]^n  m 
agreement  to  lease  is 
stamped  with  the  ad- 
valorem  stamp  re- 
quired for  a  lease,  and 
a  lease  in  pursuance  of 
such  agreement  is  sub- 
sequently executed, 
tbe  duty  on  such  lease 
shall  not  exceed  eight 
annas. 

One  anna. 


(See  p.  ^6). 


*  A  petition  asking  for  a  lease,  when  used  as  evidenc|  of  a  contract  to  be  entered  into  between 
parties,  is  not  lubjeot  to  the  payment  of  stamp  duty. — 14  W.  B.,  178,  Cboonee  Mvvdmr  v. 
CkttndM  Lai  Vase.  ^ 

f  Beoeipt  taken  by  Cinl  Courts  from  suitors  for  the  repayment  of  deposit  money  Exceeding*  Bs.  80* 
was  liable  to  a  stamp*dnty  of  one  ^nha,  under  theprovisions  of  fe<^tiot|  61,  j^chedipe  II,  Aot  2[  of  1882* 
—  C.  O.  No.  22  uf  13th  September  1866—4  W;  B.,  ICO. 

The  general  receipt  given  by  the  head  of  a  Government  office  on  tbS  back  of  a  Pay  Abetract  is 
not  liable  to  a  stamp-duty,  but  when  the  amount  of  the  Pay  Abstract  comes  to  be  distributed  the 
receipts  of  the  payees  for  salaries  exceeding  Bs.  20  a  month  mast  have  a  stamp  of  one  anna  affixed 
to  each,  like  other  receipts  given  for  tbe  payin^t  of  money.  The  taWng  df  such  receipts  on  the  back 
of  a  General  l?av  Abstract  does  not  form  any  ground  of  exemption.— Bo.  8867  of  tue  Q.'  G.  ta  G.  ot 
aist  July  1862.  ^  - 
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SOHEDULE  n. 

iNSTRUMSin^  EXEMPT^  FBOM  STAMP-DUTY.* 

1.  Affidafit  or  declaration  in  writing  wbenmade^  * 

(a)  as  a  condition  of  enlistment  under  the  Indian  Articles  of  War; 
[No.  7516,  dated  December  dist,  1871] 

(5)  for  the  immediate  parpose  of  being  filed  or  used  in  any  Coart  or  before  the 

o£Bcer  of  any  Court ;  or 
(e)  for  the  sole  purpose  of  enabling  any  person  to  reoeife  any  pension  or 
charitable  allowance. 
[Sec.  16,  d.  12  of  Act  XVIII  of  1869.] 

2.  Agreement  or  memorandum  of  agreement-* 

(e)  made  by  raiyats  for  the  cultivation  of  the  poppy  for  Qovemment 

[No.  1228,  dated  February  17,  1870  ] 
(iQ  made  in  the  form  of  tenders  to  the  Government  of  India  for  or  relating  to 

any  loan  ; 
{(9)  made  regarding  the  occupancy  of  land  denoted  by  a  8nfve5;-n umber,  and  the 

payment  of  revenue  therefor,  under  Bombay  Act  I  of  1865 ; 

3.  Appraisement  or  valuation  made  for  the  information   of  one  party  only  and   not 
being  in  any  manner  obligatory  between  parties  either  by  agreement  or  operation  of  law. 

4.  Appraisement  of  crops  for  the  purpose  of  ascertaining  the  amount  to  be  given 
to  a  landlord  as  rent. 

6.  Award  under  Bombay  Act  ¥1  of  1873,  section  81,  or  Bombay  Act  III  of  1^74, 
section  18.  *  , 

8.  Bond  when  executed  by — 

(a)  the  sureties  of  middlemen  (lA^^Wdars  or  khattadars)  taking  advances  for 
the  cultivation  of  the  poppy  for  Qovernment ;  [F.  No,  503,  dated  January 
22, 1875,  modified.] 

(6)  headmen    nominated  under  rales  framed  in  accordance  with  Bengal  Act  III 

of  1876,  section  99,  for  the  due  performance  of  their  duties  under  that  Act ; 

(c)  any  person   for  the  purpose  of  guaranteeing  that  the  local  income  derived 

from  private  subscriptions  to  a  charitable  dispensary  or   bospitHl  or  any 

other  object    of  public   utility  shall  not  be  less  than  a  specified  sum 

Fer  mensem. 
No.  382,  dated  January  16,  1874.] 

9.  Copy  of  any  paper  which  a  public  officer  is  expressly  required  by  law  to  make  or 
furnish  for  record  in  any  public  office  or  for  any  public  purpose. 

[Sec  15,  d.  13  of  Act  XYIII  of  1869.] 

11.  Entry— 

(a)  of  an  advocate,  vakil  or  attorney  on  the  roll  of  any  High  Court,  when  he 
has  previously  been  enrolled  in  a  High  Court  established  by  Royal 
Charter; 

(6)  on  the  roll  «f  any  High  Court,  as  an  attorney,  of  an  articled  clerk  bound  ai 
such  before  this  Act  comes  into  for<^ 

12.  Instrumeifts—  *  • 

(a)  executed   by  persons  Uking  advances  under   the  Land  Improvement  Act, 
^m^  1871,  or  by  their  sureties,  as  security  for  the  repayment  of  such  advances ; 

(6)  executed  by  officers  of  Government  or  their  sureties  to  secure  the  due  ezecu* 

tion  of  an  office  or  the  due  accounting  for  money  received  by  virtue  thereof; 

[Sec  15,  cl  7  of  Act  XYIII  of  1869  and  No.  2280,  dated  July  13,  1875.] 

a  A  letter  onntaining  an  admistion  does  not  require  a  stamp  before  it  ean  be  admitted  as  endenes— 
23  W.  R.,  825,  SUul  Persaud  t.  Monohur  Dou, 

Orders  upon  tonanto  to*  hold*  themseWes  responsibto  to  a  particular  person  to  whom  a  release  has 

been  made  by  their  landlord,  are  no|  documents  which  theSaw  requires  to  be  stamped,  and  oa|fht  net 

to  be  rejected  as  evidence  on  tfie  ground  of  their  not  being  stamped— 85  W.  li.,  80^,  BaJpiUe  J^      '^ 

"^  Loll  V.  Mokaranoe  TkakoomtUk  8ai, 
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• 
13.    Leii8«8  and  Counterparts — 

(a)  Leases  of  fisheries  irranted  under  the  Bnrinn  Fisberies  Act,  1875  ; 

(b)  Leases  executed  in   ^le  cane  of  a  cultivator  without  the  payment  or  delivery 

of  any  fine  or  premium,  when  a  definite  term  is   expressed   and   such    term  • 

•  does  not  exceed  one  year,  or  when  the  tfhnual  rent  reserved  does  not 
exceed  one  hundred  rupees ; 

[Seo.  15,  cl.  9  of  Act  XVIII  of  1869,  modified]. 

(c)  Counterpart  of  any  lease  frranted  to  a  cultivator. 

[Sec.  15,  cl.  10  of  Act  XVIII  of  1869,  modified.] 
14    Letter— 

(a)  of  cover  or  enfrngement  to  issue  a  policy  of  insurance; 
[See.  15,  cl.  16  of  Act  XVIII  of  1869.] 

Provided  that,  unless  such  letter  or  enga^rement  bear  the  stamp^  prescribed 
by  this  Act  for  such  policy,  nothing  shall  be  claimable  thereunder,  nor 
shall  it  be  available  for  any  purpose  except  to  compel  the  delivery  of  the 
policy  therein  mentioned. 

{h)  of  hypothecation  accompanying  a  bill  of  exchange. 

15.     Keceipt-j-    • 

(a)  endorsed  on  or  contained  in  any  instrument  duly  stamped,  or  exempted  under 
this  schedule.   No.    18,   acknowledging   the    receipt  of   the   consideration- 
money   therein,  expressed,  or  the  receipt  of  any  principal  money,  interest 
or  annuity  or  other  periodical  payment  thereby  secured ; 
[Sec.  15.  cl.  3  of  Act  XVI 1 1  of  1869.] 

(h)  for  any  payment  of  money  without  consideration  ; 

(c)  for  any   payment  of  rent  by  a  cultivator  c^i   acoonnt  of  land  assessed  to 

•  Government  revenue,  or    (in  the  Presidencies  of   Fort    St.    George    and 
*  Bombay)  of  inam  lands ; 

[Sec  15,  cl.  1  of  Act  XVIII  of  1869.] 

(d)  for  pay  by   non*commissioned   officers  or  soldiers  of  Her  Majesty's  Army 

or  Her  Majesty's  Indian  Army,  when  serving  in  such  eapacity  , 
[No.  1101,  dated  February  13,  1874  ] 

(e)  for  pensions  or  allowanees  by  persons  receiving  such   pensions  or  allowance* 

in   respect   of  their  service  as  such  non-conunissioued  officers  or  soldierSf 
and  not  serving  the  Government  in  any  other  capacity  ; 
[No.  1101,  dated  February  13,  1874] 

(/)  given  by  holders  of  family-certificates  in  cases  where  the  person   from   whose 
pay  or  allowances  the  sum  comprised  in  the   receipt   has   been   assigned   is 
a  non-commissioned  officer  or  soldier  of  either  of  the  said  Armies,  and  serving 
in  such  capacity  ; 
[No.  1101.  dated  February  13, 1874.] 

(g)  given  by  a  headman  or  lambardar   fur  land-revenue  or  taxes  collected  by 
him  ; 

(h)  given  for  money  or  securities  for  money  deposited  in  the  hands  of  any  banker 
to  be  accounted  for  : 

Provided  the  same  be  not  expressed  to  be  received  of,  or  by  the  hands 
of,  any  other  than  the  person  to  whom  the  same  is  to  be  accounted  for  ; 
Provided  also,  that  tl^s  exemption  shall  not  extend  to  a  receipt  or 
acknowledgment  for«  any^  sum  paid  Qr  deposited  for«  or  upon  a  letter  ot 
allotment  of  a  share,  or  in  respect  of  a  call  upon  an;|r  scrip  or  share  of  or  in 
any  Company  or  Association,  or  sproposed  or  intended  Company  or 
Association.  #>  "^^ 

[Sec.  15.  cl.  2  of  Act  XVIII  of  1869.] 

16.    Surrender  of  lease  when  such  lease  is  exempted  from  duty. 
[Sec.  15,  ol.  11  of  Act  XVIII  of  1869,  modified.J 

General  Exemption. 

18.  Any  instrnment  executed  by^  or  on  behalf  of,*  or  fn  favour  of,  Government 
irt  cases  where,  but  for  this  exemption,  the  Government  would  be  liable  to  pay  the  duty 
ohargeable  iu  respect  of  such  instrument,     [^ec.  15,  cl.  15  of  Act  XVlIi  of  1869.]  -^^ 
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ACT   IX   OF    1880. 
(The  Bengal  Oess  Act,  1880.) 

19.  From  and  after  the  expiry  of  the  time  allowed  by  the  notice, 
or  of  any  extended  time  under  the  provisions  of  section  17,  every 
holder  of  an  estate  or  tenure,  in  respect  of  which  such  notice  ha3  been 
served,  shall  be  precluded  from  suing  for  or  recovering  rent  for  any  l&nd 
or  tenure  situate  in  any  estate  or  t^iure  in  respect  of  which  ho  retam 
hafi  been  lodged  as  aforesaid. 

The  CJoUector  may  send  a  list  to  the  Civil  Court  of  all  such  holders 
so  making  default  in  lodging  returns  as  aforesaid,  and  such  Court  shall 
take  judicial  notice  of  the  same. 

Whenever  the  reauired  return  is  lodged  in  resp^  pf  any  estate  or 
tenure,  or  whenever  tne  valuation  of  any  such  estate  or  tenure  has  been^ 
otherwise  completed,  the  disability  imposed  on  the  holder  thereof  by  this 
section  shall  cerise ;  and  if  such  estate  or  tenure  shall  have  been  included 
in  any  list  as  aforesaid,  the  Collector  shall  forthwith  give  notice  to  the 
Civil  Court  of  the  cessation  of  such  disability. 

• 

20.  Every    holder  of  an    estate  or    tenure,    in  respect    of  which 
No  rent  to  be  recoTored    A  rctum  has  been   made  as    required  by    this  chap- 

ii)r)^5id,  Ac,  not  m«m.    ter,    shall  be  precluded  from  suing  for  or  recover- 

tiooed  m  retanu  .  t      *^  ° 

(a)  ajiy  rent  whatsoever  for  any  land,  holding  or  tenure,  forming  part 
of  the  estate  or  tenure  to  which  such  return  relates,  but  which 
has  not  been  mentioned  in  such  return,  unless  it  be  proved  that 
the  holding  or  tenure  for  the  rent  of  which  the  rent  w  claimed, 
was  created  subsequently  to  the  lodging  of  such  return ; 

{b)  rent  at  any  higher  rate  than  is  mentioned  in  such  return  for  any 
land,  holding  or  tenure,  iuicluded  in  such  return,  unless  it  be 
proved  that  the  rent  of  such  land  or  tenure  has  been  lawfully 
enhanced  subsequently  to  the  lodging  of  such  return : 

Provided  that  the   Collector  may  at  his  discretion,  at  any  time  within 

-.    .  ^  six  months  from  the  presentation  of  auy  return  made 

\x9d&c  thift  part,  receive  a  petition  correcting  any 
such  return  ;  ^ 

ssxd  on  th5  acceptance  *of   such  petition  may  make  such  ccnrection  • 

in  the  valuation  of  the  estate  oi^  tenure  as  may   be  required,  and  as  soon 

as  ^&  person  in  respect  of  whose  estate  or  tenure  the  return  and  valuation 

have  been  so  corrected,  shall  have  paid  in  all  sums  due  bv  him  as  road-^cess 

and  public  works  cess  in  accordance  with  such  corrected  vahiatiote,  andnoot 

Corrected.       •.  Qtherwise,  such  person  may  recover  such  rent  as  njipr 

be  due  to  him  on  any  tenure  or  land  included  in 

the  return   of  such  (^sta^  or  tenure  at  any  rate  not  being  in  ejcces^  of  .the 

rate  shown  in  the  corrected  return  as  pdyable  in  respect  of  such  tenttfe  or 

^land. 
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Stich  notieed  as  the  Collector  may  direct  shall  be  served  Upon  the 
pai;^es  affected  by  such  petition  at  the  expense  of  the  person  lodging  tha 
return  as  aforesaid. 

41.  Except  as  otherwise  in  this  Act  provided— 

(1)  Every  holder  of  an  estate  shall  yearly  pay  to  the  Collector  the 
Mo^  of  miTftieai  ftf  entire  amount  of  the  road-cess  and  public-works  cess 
n»a.eew  and  pubiicworka  Calculated  ou  the  annual  value  of  the  lands  comprisec) 
eeMi»j  holder  of  estate.  in  such  estate,  at  the  rate  or  rates  which  may  have 
been  determined  for  such  cesses  respectively  for  the  year  as  in  this  Act 
provided,  less  a  deduction  to  be  calculated  at  one-half  of  the  said  rates  for 
every  rupee  of  thd  revenue  entered  in  the  vialuation  roll  of  such  estate  as 
payable  in  respect  thereof, 

^2)  Every  holder  of  a  tenure  shall  yearly  pay  to  the  holder  of  the 
By  holder  of  tenure  estate  or  tenufe  within  which  the  land  held  by  him  is 
included,  the  entire  amount  of  the  road^cess  and  public- 
works  cess  calculated  on  the  annual  value  of  the  land  comprised  in  his  tenure 
M,  the  rate  or  rates  which  may  have  been  determined  for  such  oesses  respec*-' 
tiveiy  for  the  year  as  in  this  Act  provided,  less  a  deduction  to  be  calculated' 
At  one-half  ot  the  said  rates  £Mr  every  rupee  of  the  temt  payable  by  hina 
for  such  tenure,  ^  ^ 

'  <3)  Every  cultivating  raiyat  shall  pay  to  the  person  to  whom  his  rent 
By  e«Hk«iiittf  mitat.       ^  payable  one-half  of  the  said  road-cess  and  piiblic- 
worka  cess  calculated  at  the  said  rate  or  rates  Respec- 
tively upon  the  rent  payable  by  him,  or  upon  the  annual  ](alue  ascertained 
under  the  provisions  ol  sections  24  and  25  of  the  land  held  by  him. 

42.  (1)  Every    holder  of  a  revenue-paying    estate    shall  pay  the 
Time  of    payment  by    amount  of  road-cess  and  public-works  cess  due  ly  him 

holder  of  an  eeuto.  in  equal  instalments  on  the  several  days  fixed  for  the 

payment  of  the  instalments  of  revenue  due  in  respect  of  his  estate,  or,  if 
duch  revenue  be  payable  in  one  annual  sum,  then  on  the  day  fixed  for  the 
payment  of  such  sum. 

(2)  Every  holder  of  a  revenue-free  estate  shall  pay  the  amount  of 
road-cess  and  public- wdrks  cess  due  by  him  in  two  equal  instalments,  or  in 
one  annual  payment  upon  such  days  or  day  as  shall  be  for  that  purpose 
appointed  by  order  of  the  Lieutenant-Qovemor. 

(3)  Every  holder  of  a  rent-paying  tenure  and  every  cultivating  raiyat 
shall  pay  the  amount  of  road-cess  aiul  public- works  <3esB  due  by  him  in  instal- 
ments in  the  proportion  of  the  instalments  of  rent  payable  in  respect  of  the 
tenure  or  holding  of  such  tenure-holder  or  raiyat :  * 

Provided  that  in  cases  in  which,  accordiiig  to  local  usage  or  to  the  terms 
of  any  agreement,  no  part  of  such  rent  falls  due  before  the  end  of  the  year  t>n 
account  of  which  it  is  payable,  the  tenure-holder  or  raiyat  shall  pay  the 
amount  of  road-cess  and  public- works  cess  due  by  him  in  two  equal  instal- 
ments upon  such  days  as  shall  be  for  that  purpose  appointed  by  any  order 
of  the  Lieutenant-Governor, 

47»    Every  holder  of   an  e^te  or  tenure  to  -^hom  any  sum  may 
KecoTery  hy  hoidere  of    b6  payable  under  the  provisions  of  this  Act  may  recover 
ettoto  or  tenuree,  the  same  with  interest  at  the  rate  of  twelve  and  half*^ 
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per  centuin  per  annum  in  the  same  manner  and  under  the  same  penalties 
as  if  the  same  were  arrears  of  rent  due  to  him. 

95.    Every  return  filed  by  or  on  behalf  of  any  person  i^  pursuance 

BetarasfTidenoeagaini^    of  the  provisions  of  this  part,  shall  bear  the  signature 

the  filet  only.  a^d  address  of  such  ^rson,  or  his    authorised  agent, 

and  shall  be  admissible  in  evidence  agamst    such    person,  but  shall  not 

be  admissible  in  his  favour. 


ACT  VII   (B.C.)  OF    1876. 

(Vide  8.  LX  p.  ^43.) 
(The  Land  Registration  Act,  1876). 

78.  No  person  shall  be  bound  to  pay  rent  to  any  person  claiming 
No  p^non  bound  to  pay    Buch  rent  as  proprietor  or  mana^r  of  an   estate  or 

MBjrto  eiMJBuit  not  regU-    revenue-free  property,  in  respect  of  which  he  is  required 
by  this  Act  to  cause  his  name  to  be  registered   or  as 
mortgagee,  unless  the  name   of  such  claimant  shall  have  been,  r^fistered 
under  Uiis  Act.    j  ^t^^j^i^*/-    ^rn^^^  jx^.  ^.  xtl»»  c^  ^3^ 

And  no  persRi  being  liable  to  pay  rent  to  two  or  more  such  proprietjjrs. 
Pa  ment   to  eaeh  'of    ^^^^^g^rs  or  mortgagees,  holding  in  conunon  tenancy, 
laverai  ^proprietors,  Ao ,    shall  be  bound  to  pay  to  any  one  such  proprietor, 
holding  in  common  tpn-    manager  or  mortgagee,  more  than  the  amoxmt  whidi 
*"*^*  bears  the  same  proportion  to  the  whole  of  such  rent, 

as  the  extent  of  the  interest  in  respect  of  which  such  proprietor,  manager 
or  mortgagee  is  registered,  bears  to  the  entire  estate  or  revenue-nree 
property. 

79.  The    receipt  of  any    proprietor,  manager    or  mortgagee,  whoee 
.  name  and  the  extent  of  whose  interest  is  registered 

p.^inrren^o  regu^^  Under  this  Act,  shall  aflford  full  indemnity  to  any 
proprietor.  person  paying  rent    to  such  proprietor,  manager  oc 

mortgagee. 


•  ACT  IX  or  1879. 

•    (The  Court  of  Wardsi  Act,  1879.) 
(rid(^8.  XCrill p.  309.) 
PART  VI. 

Management  and  Ouardianship. 

38.    If  no  manjfger    of  the  property    of  a  ward  is  appomfeil..  bf 
ciiector   whAn  to  be  ' the  Court,  the  Collector  of  the  district  in  which  tlie 
deemed  manager.  greater  part  of  such  property    is  situated,  ot  any 

other  Collector  whdm  the  Court  may  ijtppoint  in  that  behiJC  sh^  be 
competent  to  do,  under  the  orders  of  the  Court,  that  anything  jltM 
'might  be  lawfully  done  by  the  manager  of  such  property. 
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89.    Every  manager    appointed  by  the   Court  shall  have  power  to 

p  .  '  manage  all  property    which    may   be  committed  to 

owew  o  mtiwger.         ^^  charge,  to  coUect  the  rents  of  the  land  entrusted 

to  him-,  as  well  as  all  other  money  due  to  the  ward,  and  to  grant  receipts 

therefor ; 

And  may,  under  the  orders  of  the  Court,  grant  or  renew  such  leases 
and  farms  as  may  be  necessary  for  the  good  management  of  the  property. 

40.  Every  manager  shall  manage  the  property  committed  to  him 
.  General  duty  of  nutift.  diligently  and  faiUifuUy  for  the  benefit  of  the  pro- 
»«f-  prietor,  and  shall,  in  every  respect,  act  to  the  best  of 
his  judgment  for  the  ward's  interest  as  if  the  property  were  hia  own. 

41.  Every  manager  appointed  by  the  Court  shall — 

Specific  duties  of  nMi|.        (a)    have  the  care  of  so   much  of  the  property  of 
•«•'•  .    •  the  ward  as  the  Court  may  direct ; 

(6)  give  such  security  (if  any)  as  the  Court  thinks  fit  to  the  Collec- 
tor duly  to  account  for  all  such  property,  and  for  what  he  shall 
receive  in  respect  of  such  property. 

(c)  continue  liable  to  account  to  the    Court,  after  he  has  ceased  to 

be  manager,   and  for  his  receipts  and    disbursements  during 
[  *the  period  of  his  management ; 

(d)  pass  his  accounts  at  such  period  and  in  such  form  as  the  Court 

may  direct ; 

(e)  pay  the  balance  due  from  him  thereon ; 

( / )  *Pply  fo*"  ^^^  sanction  of  the  Court  to  any  act  which  may 
involve  the  property  in,  expense  not  previously  sanctioned  by 
such  Court ; 

(g)  sign  all  papers,  deeds,  documents  and  writings  which  may  be 
executed  by  him  by  virtue  of  his  office ; 

(h)  be  entitled  to  such  allowance,  to  be  paid  out  of  the  property  as 
the  Court  may  think  fit  for  his  care  and  pains  in  the  execution 
of  his  duties ; 

(t)  be  responsible  for  any  loss  occasioned  to  the  property  by  his 
wilful  default  or  gross  negligence. 

42.  A  guardian  appointed  to  the  care  of  aVard,  shall  be  charged 
General  duij  of  guar*    With  the  S^ustody  of  the  ward,  and  must  look  to  his 

^»^-  maintenance,  health,  and,  if  he   be*  a  minor,  to  his 

education.  9 

43.  Every  guardian  appointed  by  the  Court  shall — 

Speoifiodatief  of  guard,    (a)     give  such   security   (if  any)  as  the  Court  thinks 
^•^  nt  to  the  Collector  for  the.due  performance  of  his 

duty  ; 

(6)  pass  his  accounts  at  such  periods  and  in«uch  form  as  the  Court 
may  direct; 

(c)    pay  the  balance  due  from  him  thereon ;  '^^ 
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{d)  continue  liable  to  aceonnt  to  the  Oourt,  after  he  has  ceased 
to  be  guardian,  for  his  receipts  and  disbursements  during  the 
period  of  his  guardianship. 

{e)  apply  for  the  sanction  of  the  Court  to  any  act  Vhich  may 
mvolve  expense  not  previously  sanctioned  by  the  Court ; 

( / )  be  entitled  to  such  allowance  to  be  paid  out  of  the  property 
of  the  ward  as  the  Court  may  think  fit  for  his  care  and  pains 
in  the  execution  of  his  duties. 

44.  No  person  who  would  be  the  next  legal  heir  of  a  ward,W 
No  person  to  u  Kuar-    "^^^'^  Otherwise     be  immediately  interested  in  out- 

dian  who  can  succeed  to  living  a  Ward,  shall  be  appointed  to  be  his  guardian  ; 
^•'^  but  nothing  m  this  section  shall  apply  to  the   mother 

of  a  ward,  or  to  a  testamentary  guardian. 

45.  If   the    ward  be    a  female,  a  female    of   the  .same  religioa 

shall,  except  in  the  case  of  a  testamentary  guardian,  be 
Gaardian     of  femftia    appointed  guardian,  preference  being  given  to   female 

relatives  if   any  such  be  eligible.     But  ^^  guardian  * 
shall  ordinarily  be  appointed  or  continued  for  a  female  ward  if  she  has  aa 
adult  husband. 

46.  Every  sum    due  to    the  Court  from  a  manager    ot  guardis^ 

or  from  the  sureties  of  a  manager  or  guardian,  or  6s>m 

•s^dmands.    '*^'  ^^7  officer  or  Servant  employed  under  the  Court,  oc 

•      from   the    sureties  of   any  such    officer  or    servant, 

shall  be  recoverable  as  a  demand  under  Bengal  Act  YII  of  1868,  ot  any 

similar  law  for  the  time  being  in  force. 

47    The    Court    may    order    any    past    or    present     manager    or 
^     .         ,^    -«-.     guardian,  or  past  or  present   officer  subordinate  to  a 

Court    may  order  guiir.      «  *^j'*ljv  t.-  -..^ 

dian  or  dkanafcer  to  make  manager  or  ^aroian,  to  deliver  up  bis  accounts,  or  any 
orer  property.  property  which  may  be  in  his  possession,   witlmi  such 

time  as  may  be  fixed  by  the  Court. 

48.  All    monies  received  by    the  manager  shall,  in  the    first  in- 

stance, be  applied  as  the  Court  may  direct  ftccordinff  to 
ApplicatM«  jjf  ^»oi»iM    circumstances,  in  payment  of  the  allowance  fiacea  for 
receif      y  mauagei.  ^j^^  support  and  education  of  Uie  ward  and  his  family, 

and  of  all  charges  of  ^  management  and  supervision  in  or  towards  the 
discharge  of  the  instalments  of  Govemment^revenue,  and  of  all  cesses  and 
other  public  demands  from  time  to  time  due  in  respect  of  such  property. 

49.  Whenever  upon    the  ^accounts   a  bond  fide    surplus  is  diowtt 
*r   tion  of  surpltti.    ^^^  making  the  payments  mentioned  m  section   48, 

pp  ica  on  o  .    ^^j^  surplus  shall  be  applied  as  the  Court  may    direct 

according  to  the  circumstances  of  the  property  concerned  in  liquidation 
of  debts  payable  by  ihe  ward ;  in  payment  of  such  religious,  charitabte 
and  other  allowances  as  were  paid  out  of  the  proceeds  of  the  property  before 
it  came  under  the  charge  o(  the  Court :  and  such  allowances  ana  dooatiiMis 
befitting  the  position  of  the  ward's  famfiy  as  thje  Court  may  authorize 
ts^be  paid  in  the  improvement  of  the  lands  or  otherwise  for  the  benefit  of 
the  waid  or  his  property  : 
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ProYided  tkftt  the  aanount  expended  On  such  improy^metit  and  for 
such  benefit  shall  not  exceed  ten  per  centum  of   the 
Amooni    expended  on    g|Q(j    surplus,  unless,  in  the  Opinion  of  the  Court  and 
toD^^'«ai!oiMiT)uL        the  Lieutenant-Governor,  it  is  desirable  for  the  pro- 
tection of   the  lands,   or  in  the  interest  of  the  ward 
or  his  property,  to  expend  an  amount  exceeding  such  percentage : 

Provided  also  that  if  the  ward  is  a  female  of  sound  mind,  who  has 
Barpia.toWm.de  ore,  coiupleted  her  j^c  of  tweuty-onc  years,  or  a  person 
to  female  and  major  who  has  Completed  his  age  of  twenty-one  years,  and 
wJwee  v^^P^^J  rom^ine  ivhose  property  remains  under  the  charge  of  the  Court 
^jjr  t  e  c  arge  o  t  e  ^^^  ^  consent,  no  part  of  the  surplus  shall  be 
expended  by  the  Court  otherwise  than  in  liquidation  of 
debtfi^  or  in  the  improvement  of  the  lands  or  property  as  aforesaid,  and  the 
remainder  of  the  surplus  shall  be  paid  to  such  female  or  person. 

50.  If  .the  ward  is  not  a  female  or  person  as  i^oresaid,  and  if 
Pe^wer  to  hiTett  sarpiof.  ^^^  surplus  remains  after  providing}  so  far  as  the  Court 
may  think  fit  for  the  objects  mentioned  in  section  49, 
the  earixe  shall  be  applied  in  the  purchase  of  other  landed  property,  or 
invested  at  interest  on  the  security  of  promissory  notes,  debentures,  stock 
and  jother  securities  of  the  Government  of  India,  ^r  of  the  United  Kingdom 
of*  Great  Britain  and  Ireland  ;  bonds,  debentures,  annuities  charged  by  the 
Imperial  Parliament  on  the  revenues  of  India ;  stocks  or  debentures  of  or^ 
shares  in  railway  or  other  companies,  the  interest  whereon  has  been  guaran-. 
teed  by  the  Secretary  of  State  for  India  in  Council ;  debentures  or  other 
securities  for  money  paid  by  or  on  behalf  of  any  municipal  body  urder 
the  authority  of  any  Act  of  a  Legislature  established  in  British  India; 
or  such  other  securities,  stocks^  or  shares,  guaranteed  by  the  Government  of 
India  or  the  Government  of  Bengal*  as  the  Court  shall  seem  fit. 


PART  VII. 

Smra 

61.  In  every  suit  brought  by  or    against  any  ward    he   shall  be 
Manager  or  Coiipctor  to    therein  described  as  a  ward  of  Court,  and  the  manager 

he  next  friwid  or  ([imrdhin  of  such  Ward's  property,  or  if  there  is  no  manager,  the 
i9«iii«ivora^iaetwank  CoUectoT  of  the  district  in  M*ich  the  greater  part  of 
aich  property  isr  mtuated,  or  any  other  Collector  whom  the  Court  of  Wards 
may  appoint  in  that  behalf,  shWl  be  named  ai  next  friend  •or  guardian  for 
the  suit,  and  shall  in  such  suit  represent -such  ward,  and  no  other  person 
shall  be  ordered  to  sue  or  be  sued  as  next  friend,  or  be  named  as  guardian 
for  the  suit  by  any  Civil  Court  in  which  such  suit  may  be  pending. 

62.  The  Court  of  Wards  may  by  an   order^  nominate  or  substitute 
Coart  maj   lubirtitate    ^^7  Other  persou  to  be  next  fntod  or  guardian  for  any 

another  person  to  be  next  such  suit,  and  upon  receiving  a  copy  of  any  such  order 
friend  or  Roardian  for  suit,  ^f  gubstitut^on,  the  Civil  Oourt;  in  which  such  suit  is 
pending,  shnll  substitute  the  name  of  the  next  friend  or  guardian  for  the 
suit  so  appointed  for  the  name  of  the  manager  or  Collector.      *  ^^ 
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53.  If    in  any  such  suit  any  Civil  Court  shall  decree    any  costs 
Payment  of  ooito,  against  the  next  friends  or  guardian  for  the  suit  of  the 

ward,  the  Court  of  Wards  shall  cause  such  costs  to 
be  paid  out  of  any  property  of  the  ward  which  for  the  time  boii^  may  be 
in  its^  hands. 

54.  Every  process  which   may  be  issued  out  ''of  any   Civil'  Court 
ProoeM  fti^ftimt  ward*  to    against  any  ward  shall  be  served  through  the  Collector 

be  MTTed  through  Court  uDon  the  ucxt  friend  or  guardian  for  the  suit  )» 
aforesaid  of  such  wara 

55.  No  suit  shall  be  brought  on  behalf  of   any  ward,  unless  the 
Suiu  not  to  be  brought    ^^^^  ^0  authorised  by  some  order  of  the  Court  : 

on  behalf  of  wards  unlets  Provided  that  a  manager  may  authorise  a  plaint 

autboriMd  by  the  Court.  to  be  filed  in  Order  to  prevent  a  suit  from  being  baned 
by  the  law  of  limitation,  but  such  suit  shall  not  be  afterwards  proceeded 
with,  except  under  the  sanction  of  the  Court : 

Provided  also  that  suits  for  arrears  of  rent  may  be  brought  on  behalf  of 
any  ward  if  authorised  by  an  order  of  the  manager  of  the  landed  property 
on  which  such  rents  are  due. 

56.  Nothing  contained  in   this  part  shall  apply  to    any    suit   in* 
„   .      *    .»  .    TT.  u     stituted  or  pending  in  the  High  Court,  or  tp  ^  propriftfor 

.  SaTinf  ofeuitain  Hijfh         it  ^  .^j     x       i     ^      u-  ^I ^    T     xV 

Court,  and  of  persone  who    who   has   conscuted    to   leave  his  property  under  ^-^ 
consent  to  remain  wards,      charge  of  the  (jourt  ot  wards,  as  proviaed  m  the  secog 
clause  of  section  M.   '""■'*————  "  -  ■  " 

60.  No  ward  shall  be  competent  to  create,  without  the  sanctioa 
of  the  Court,  any  charge 'upon,  or  interest  in,  his  j»t>- 
perty  or  any  part  thereof 

63.  All  arrears  of  rent  due  by  farmers,  under-tenants  and  raiyats 
Arrears  of  rent  how  re-  in  respect  of  property  under  the  charge  of  the  dourt 
oorerabia.  (whether  such  rents  have  become  due  before  <wr  after 

the  Court  has  taken  charge),  shall  be  recoverable  as  arrears  of  revenue, 
and  shall  constitute  a  demand  under  Bengal  Act  VII  of  1876,  or  any  similar 
Act  for  the  time  being  in  force. 

The  last  preceding  clause  shall  not  apply  to  arrears  of  rent  enhanced 
after  issue  of  notice  uiyier  section  13  of  Act  X  of  1859,  or  under  section  14 
of  Bengal  Act  VIII  of  1869,  but  of  which  t|ie  enhancement  has  not  been 
agreed  by  the  person  who  i»  liable  to  pay  the  same,  or  has  not  beea 
confirmed  by  a  competent  Court.  ^ 


Disabilities  of  wards. 


Digitized  by  VjOOQIC 


RECORD  OF  rights]  APPENDIX.  497 

ACT  XIX  OP  187a 

.  Record  of  Rights. 

(See  p.  310—322  &  191). 

62.  The   Settlement  OflScer  shall  frame  for  each    mahal   a    record 

containing  a  list  of — 
ConteBto  of  record.  ^^^     alllie  co-sharers, 

(&)  all  other  persons  occupying  any  portion  of  the  land  therein, 
or  who  are  in  possession  of  any  heritable  or  transferable  inter- 
est in  such  land,  or  receiving  rent  in  respect  thereof, 

(c)  the  nature  and   extent  of  the  interest  held   therein  by  each  of 

such  co-sharers  and  other  persons,  and 

(d)  all  persons  holding  land  free  of  rent  or  revenue-free. 

» 

63.  The  'record  shall  also    specify    the    persons     (if   any)    holding 
Record  to  include  par-     land  at  a  rent  fixed  by  grant  or  by  contract,  or  on 

tiouian  as  to  tenant.  condition  of  scrvice  or  otherwise,  and  all  other  tenants 

in  the  mahal,  the  name  and  caste  of  each,  the  area  of  their  holdings,  and 
all  conditions  of  their  tenure. 

•  64.    AU    entries     in    the    record    made    under    sections    sixty-two 
settlement  of  dispute.    ^^  sixty-three  shall  be  founded  on  the  basis  of  actual 
M  to  entries  to  be  made    posscssion,   and   all   disputes    regardmg  suoh   entries, 
in  record.  whether  taken  up  by  the  Settlemept  Officer   of   his 

own  motion,  or  upon  the  complaint  of  the  party  concerned,  shall  be  inves- 
tigated and  decided  by  him  on  that  basis.  And  all  persons  not  in  posses- 
sion, but  claiming  the  right  to  be  so,  shall  be  referred  by  him  to  the  proper 
Court 

65.  The  Settlement  Officer  shall   also  record  the  arrangement  made 
Arranifements    of  eo-    by  himself  or  agreed  to  by  the  co-sharerg — 

.barer,  to  be  recorded.  ^^^      ^^^    ^^^    distribution    of  the    profits    derived 

from  sources  common  to  the  proprietary  body, 
(6)     for  fixing  the  share   which   each   co-sharer  is   to   contribute   of 
the  Government  revenue  and    of  the  cesses  levied  under  any 
law  for  the  time  being  in  force,  and  of  the  village  expenses, 

(c)  as  to  the  manner  in  which  lambardars  or  co-sharers  are  to  collect 

from  the  cultivators,  * 

(d)  the  instalments  of  jeirt  and  the  respective  dajes  fixed  for  their 

payment,  and 

(e)  any  other  matters  which  he  may  be  directed  to  record  under 

rules  fittmed  under  section  two-hundred  and  fifty-seven.     ' 

66.  All  cesses  which  are  payable  by    tenants    on    account    of  the 
Cesse.  to  be  coDsoiidat-    occupation  of  land  assessed  tQ  revenue     and    taken 

•d  with  rent.  i^to  account    in   such  assessment,   or  ^hich  in    the 

case  of  land   not  assessed  to  revenue,   would  have   been   taken  into  such 
account  had  the   land  been   assoesed,   or   lien   of  which  proprietary  rights 
have  been  assigned  under  section  fifty- six,  clause  (6),   shall   be  ^  consolidated^ 
with  rent  payable  by  such  tenants.  , 
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A  list   of  all  other  cesses  levied   in   accordance  with  village  ctistom 
CeMM  to  bd  recorded.       ^^^^f*  if   generally    or    specially    sanctioned  by  the 
local    Government,    be  recorded  by  the    settlement 
oflBcer,  and  no  cess  not  so  recorded  shall  be  enforced  in  any  Civil  or  Reve- 
nue Court. 

The  Local  Government  may,  from  time  to  time,  impose  on  the  coUec- 
CoDditions  on  eoUeotion    tion  of  any  cesses  80  sanctioned,   such  conditions  as 
^ceMeu.  to   conservancy,   police   or  other  establishments  con- 

nected with  the  village,  bazar  or  fair  in  or  on  account  of  which  cesses  are 
levied,  as  it  thinks  fit. 

67.  If  it    appear  to  a  Settlement  Officer  that  there  exist  iri  any 
Determination    of  dk-    ^^^^^    ^^^^    Settlement    any  disputes  relative  io 

putee  tirinng  under  see-  any  of  the  matters  which  he  is  bound  to  reicord, 
tionp  6^  and  66.  under  Section  sixty-five   or  sixty-six,  •  he  may  of  his 

own  motion,  and  without  complaint  being  made,  investigate  and  deter- 
mine such  disputes  in  accordance  with  the  existing  village  custom,  and 
frame  the  record  accordingly 

68.  In  framing  the    list    of  tenants    mentioned    in    section  jBixty- 
PaHiouUr  to  be  atated    three,  the  Settlement  Officer  shall  state  as  tQ»ea<^  tenant 

in  lift  of  tenanta.  the  following  particulars : —  • 

(a)  whether,  under  the  provisicwas   contained  in  the  Nortii-Westam 

Provinces  Rent  Act,  he  is  a  tenant  holding  at  fixed  rates,  or 
an  ex -proprietary  tenant,  or  an  occupancy  tenant,  or  a  tenant 
without  a  right  of  occupancy ; 

(b)  the  rent  which  the  land-holder  and  the  tenant  then  admit  to 

be  payable  by  the  latter ; 

(c)  if  he  be  a  tenant  without  a  right  of  occupancy,  the  number  of 

years  during  which  he  has  held  the  land  then  in  possession ; 

(d)  any  other  condition  of  the  tenure,  whether  contained  in  a  written 

lease  or  otherwise. 

69.  Notwithstanding    anything    contained    in    section  sixty-four,    ia 
Determinaiion  of  classes     case  of  any  dispute  respecting  the    class   or  tenure 

oftenaDU.  of  any    tenant,  the   Settlement  Officer  shall  decide 

according  to  the  principles  laid  down  in  sections  five,  six,  seven  and  eight 
of  the  North-Westem  Provinces  Rent  Act,»l§73. 

70.  In  case  of   any    dispute    reg€u»ding    the    rent    payable  by  any 
Detenaioation  of  rent    tenant,  the  Settlement  Officer  shall  decide  according 

of  tenants.  to  the  principles  herein  laid  down. 

71.  If  the   proprietor   apply  to  the  Settlement  Officer  to  enhance 
Enbaneement  awd  deter,    w  determine  the  rent  of  an  ex-proprietary  tenant, 

mination  of  rent  of  expro-  the  Settlement  Officer  shall  fix  the  rent  of  sudbr  tenant 
'*"*    ^       "  *  •-at  a  rate  which  »|jall  be  four  annas  in  the  rupee 

below  the  prevailing  rate   for  land  of  a  similar  quality  with  similar  advan* 
"■^<age8  held  by  the  tenants-at-will  in  the  same  circle  or  tsilisil.  ^ 
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72.  If  a  land-holder  apply  to  enhance  the  rent  previously  paid  by 
^  ,     .    ,,       ,      ,     any  of  his  occupancy  tenants,  or,  if  an  occupancy  tenant 

of  owttpancT  tMftDti  by  *pply  f^r  an  abatement  of  the  rent  previously  paid 
MUieme^feoftosfy  by  him;  or  if  a  dispute  exists  as  to  the  rent  to  be  paid 

by  an  occupancy-tenant,  the  Settlement  Officer  may  fix  the  rent  to  be 
p^d  by  such  tenant  either  by  reference  to  the  standard  of  the  rent  rate 
sanctioned  by  the  Board  for  purposes  of  assessment  for  similar  land, 
with  similar  advantages,  in  the  circle  or  tahsil  in  which  the  holding  of 
such  tenant  is  situate,  or  by  reference  to  the  customary  rate  of  rent  paid 
bv  tenants  of  the  same  class  for  similar  land,  with  similar  advantages,  in 
the  same  circle  or  tahsiL 

73.  In  all  cases  in  which  rents  have  heretofore  been  paid  in  kind, 
„        ,  ^       ^    or  on  the  estimated  value  of  a  portion  of  the  crop,  or 

Power  to  commute  rent      i  ,  .  . .  i      .  ^  *^  _j.i       •  r 

in  kind,  &o.,to  fixed  mo^ey  by  rates  Varying  with  the  crop,  or  partly  m  one  of 
wbu.  .  such   ways,   or  partly  in-  another,   or  others   of  such 

ways,  application  to  commute  such  rent  to  a  fixed  money  rent  may  be 
made  to  the  Settlement  Officer  either  by  the  land-holder  or  by  any  ex-pro- 
prietary tenant  or  occupancy  tenant 

•74.    On    receipt  of   such    application    the    Settlement    Officer    shall 

f»roeeHvr0  oo  receinng    deal  with  the  case  as  if  it  were  an  application   under 

•Implication  to  commute.       section  soveuty-one  or  seventy-two,  and   shall  deter- 

luine  the  sum  to  be  paid  in  commutation  in  aocordaoce  with  the  provisions 

of  those  sections. 

75.  Whenever   an    application    for  enhancement   or    abatement    or 
f  ten    u  *      commutation  of  rent,  against  or  by  any  number  of 

•ppUcationt*  reUtSg  to  tenants,  is  brought  before  a  Settlement  Officer,  such 
wnu.  tenant  may  be   sued  or   may  sue,  collectively,  and  it 

shall  be  no  ground  for  dismissing  or  refusing  to  hear  the  application,  that 
such  tenants  are  wrongly  joined  as  plaintiffs  or  defendants,  provided  all 
such  tenants  cultivated  in  the  same  mahal. 

But  no  order  shall  be  passed  in  such  case  in  which  enhancement, 

.  ^  abatement  or  commutation  of  rent  i9  claimed,  unless 

the    officer  making  such  order  is  satisfied  that  all 

parties  have  had  an  opportunity  to  appear  and  make  objection  to  any  claims 

preferred  against  them.  « 

76.  Every  order  passedein  any    such  incase  shall  specify  the  extent 
Oracriu  such  cases  ^  which  each  of  the  tenants  named  in  the  order  shall 

be  aff^ected  thereby.   ** 

77.  The  rent  fixed  by    order    of  the  Settlement  Officer    shall    be 
Bent  from  what  date    payable  from  the  first  day  of   July  next,  following 

P*y»*>^-  the  date  of  the  order  of  the  •  Settlement  Officer,  and 

(subject  to  the  provisions  of  sections  sixteen  and  seventeen  ''of  the  North- 
Bar  to  enhancement  or    Western-  Provinces    Bent    Acf^    1873)  shall  not  be 
abatement.  liable  to  enhancement  or  abatement  for  ten  years  from 

such  first  day  of  July.  i  ^_ 
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78.  The   Local  Government  may  from    time    to   time,  by   notifies- 
Powers  of  Local  Govern,    tion  in  the  o6Scial  Gazettee— 

meot  M  to  oommuution  (a)  declare  the  provisions  of  section  seventy-tiiree 

^^^'  applicable  to  any  district  or  portion  of  a»district  not 

under  a  settlement ; 

(b)  declare  what  oflBcers  are  employed  to  hear  and  decide  application 

under  section  seventy-three  in  such  district  or  portion  of  a  dis- 
trict, and  lay  down  rules  for  their  guidance ; 

(c)  withdraw  any  notification  previously  published  under  this  section. 

79.  And    whereas    all    grants    (whether    in    writing    or    otherwise) 

for  holding  land,  except  from  the  payment  of  rent  which 
^^umptio*  of  reat-ftee    y^^^  ^^^  ^^^  ^^^  ^^^  ^^  ^^^  ^f  December  1790, 

by  any  authority  other  than  that  of  the  Governor- 
General  in  Council,  were  declared  by  Bengal  Regulation  XIX  of  1793, 
section  10,  to  be  null  and  void,  and  like  provisions  have*  been  by  divers 
Regulations  at  diiBFerent  times  applied  to  the  several  parts  of  the  territories 
to  which  this  Act  extends ;  and  the  said  Regulation  XIX  of  1793  also 
provided  that  no  len^h  of  possession  should  be  considered  to  give  validity 
to  any  such  grant,  either  with  regard  to  the  property  in  the  soil  or  the 
rents  of  it,  it  is  hereby  enacted  as  follows : — 

Applications  by  the  proprietors  to  resume  such  grants  of  to  ass^ 

rent  on  the  land  shall,  when  the  district  in  which 

to  w2S!S\^hTrwtli°'"    ^^  land   is  situate  is  a  district  under  settlement, 

be   made  to  the  Settlement  Officer,  who  may  (subject 

to  this  Act  and  anv   rules    made  hereunder  and  for  the  time  being  in 

force)  make  such  order  thereon  as  he  deems  just. 

80.  Nothing  in  section  seventy-nine  applies  to  either  of  the  following 

Saving  of  certain  landa     Cases  : — 

held renifiree.  (^)    where  land  is,  previously  to  the  passing  of 

this  Act,  held  rent-firee  under  a  judicial  decision; 
(fc)    where,  previously  to  the  passing  of  this  Act,  land  held  rent-free 
has  been  purchased  for  valuable  consideration,  and  its  resump- 
tion has  been  barred  by  Act  X  of  1859,  section  twenty-eight, 
or  by  Act  IX  of  1871,  second  schedule,  No,  130. 

81.  Grants  of  land  held  under  instrument  (whether  executed  before 
Validity  of  grants  which    ^^  ^aftcr  the  passing  of  this  Act)  by  which  the  grantor 

grantor  has  expressly  exprcssly  £^ees  that  the  grant  shall  not  be  resumed, 
agreed  not  to  resume.  ^  gj^^n  j^^  ^efd  valid  BS  agoinst  him  (but  not  as.against 
his  representatives  after  his  death)  during  the  continuance  of  the  settle* 
ment  of  the  district  in  which  th$  land  is  situate,  which  was  current  at  the 
date*of\he  grant 

82.  Where  any  land  has  been  for  fifty-years  or  upwards,  and  is  still, 

h^d  rent-free,  axtd  by  at  least  two  successors  to  the 
con'fer.V^riiS.^  X^    ^^"gi'^  S^^'  such  holding  shall  be  deemed  to  ooiiftr 
op  the  holder  a  proprietary  right* 

Nothing  in  the  IndiatU  Limitation  Act,   1871,  shall  bar  the  Y^it  to 
rmiie  an  application  under  this  Act  to  assess  to  rent  land  held  rent-free.        * 
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• 

83.  No  length  of  rent-free  occupancy  of  any  land,  nor  any  grhnt  of  land 
Saving  of  HaWUty  for    made  by  the  proprietor,  shall  release  such  land  from 

Govemaeni  ravenue.         its  liability,  to  be  charged  with  the  payment  of  Govern- 
ment revenue. 

84.  In  assessing  rent  under  section  seventy-nine,  the  Settlement  Officer 
Seetiona  71  and  73  -to    shall  be  guided  by  the  provisions  of  sections  seventy- 

"PP'y*  one  and  seventy-two,  so  felr  as  they  apply. 

85.  The    Settlement  Officer  shall    record    all    revenue-free  tenures 
Fom  of  regwtorof  re.    in  such  form  of  register  as  the  Board  from  time  to 

▼enue-free  tenuroa,  time  prescribea 

86.  The  Settlement  Officer  sKall  enquire  into  the  case  of  all  lands 
Beauniption  io  cerUin    released.  Conditionally  or  for  a  term,  from  the  payment 

caaea  of  land  held  revenue-    of  revenue,  and  shall  assess  such  lands  if  it  appear  to 
"^'  •    *      him  that  the  conditions  have  been  transgressed,  or  the 

term  has  expired. 

87.  Any  person  claiming  land  free  of  revenue  not  recorded  as  revenue- 
THie  to  hold  free  to  be    fr^^^  shall  be  bound  to  prove  his  title  to  hold  such 

p«'o^«d.  land  free  of  revenue. 

\    88.     If  he  prove  his  title  to  the  satisfection  of  the  Settlement  Officer, 
Report  to  Government    the  case  shall  be  reported  to  the  Local  Qovemment 
where  title  proved.  whose  ordors  thereou  shall  be  final 

89.  If   the    title  be  not  so    proved,    the  Settlement  Officer  shall 
Aateaament  and  settle,    proceed  to  asscss  the  land,  to  make  the  settlement 

meat  on  faUuro  of  proof,      of  Jt  with  the.  pcrson  in  actual  possession  as  pro- 
prietor. 

90.  The  Boaid  shaU,  from  time  to  time,  prescribe  the  form  in  which 
Form  and  atteaUtion  of    the  rocord  to  be  made  imder  the  provisions  of  this 

Moord  of  righta.  chapter  shall  be  drawn  up,  and  the  manner  in  which 

it  shall  be  attested. 

Preaumption  aa  to  en-  9L    All  entries  in  the  record  so  made  and  attest- 

triea.  ed  shall  be  presumed  to  be  true  until  the  contrary 

is  proved. 

Conformation  of  settle-  ^^'    ^^  Settlement  shall  be  considered  final  until  it 

ment    and    revision    of    has  been  Confirmed  by  the  Local  Government, 
aasetament.  The*'  Local  Qoverrfment  shall  af  some  time  before 

Period  for  which  settle-    Confirming  the  settlement  fix  the  period  for  which 
ment  is  to  be  made.  the  settlement  IS  to  be  made  ;^  such  period  jshall  be 

fixed  with  reference  to  the  agricultural  year. 

The  assemnent  may  be  revised,  if  the  Local  Government  so  directs, 

BeviaioD  of  asaessment     at  any  time  before  it  is  confirmed,  and  iH  such  case  the 

before  eonfirmation.  revised  assessment  shall  be  proposed  to  the  proprietors, 

and  the  provisions  of  sections  forty-three  to  ninety-one  (both  inclusive) 

shall  apply. 
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93.    At  any  time  during  the  currency  of  a  settlement,  the  Local  Govem- 

Power  toinve.t  officer    ^^^^  ^^7  i^^est  any  officer  wlth  all  or  any  of  the 

with  Mttiemeiu  oiBoer't    powers  of  an  officer  in   charge  of  a  settlement  undet 

P**^*'*-  this  Act  within  such  limits,  and  with  8uch«restrictionsi, 

and  for  such  a  period,  as  it  thinks  fit.     . 

But  not  so  as  to  enable  him  to  enhance  the  total  amount  of  revenue 
payable  on  account  of  any  mahal,  except  in  respect  of  land  added  thoreti^ 
or  becoming  liable  to  payment  of  revenue  since  the  confirmation  of  the 
settlement 


ACT  VI  OP  (B.a)  1873. 

(The  Bengal  Embankment  Act,  1873)* 

49.  The  Collector  shall,  within   thirty  days  from  tiie  final  order  of 
Ord     for  pa    •nt         apportionment,  make  and  serve  for  every  estate  therein 

ert  or  paym  mentioned  an  order,  stating  the  amount  with  interest 

due  in  respect  thereof,  and  that  the  same  is  payable  to  him,  and  the  date 
or  dates  at  which  such  amount  or  instalments  thereof  shall  b^pome 
payable  to  him.  •  , 

50.  If  such    a  sum  or  any  instalment  thereof  be  not,  pursuant  to 
^^  .     ■  the  same  order,  paid,  the  same  with  interest  shaU 

^^Beooterj    rom  lenun*    ^^  recoverable  as   arrears    of   a    demand    under    the 
provisions    of    Bengal  Act    YII  of    1868   (to  make 
further  provisions  for  the  recovery  of   arrears  of   land-revenue  and  public 
demands  recoverable  as  arrears  of  land-revenue). 

.51.  Every  zemindar  or  proprietor  to  whom  any  sum  or  instal- 
briemiiidAn  ™^^*  thereof  is  payable  under  the  said  order,  may 
or  proprietor/  ■•'*'"'^*^  recover  the  same  with  interest  as  aforesaid  in  the 
manner  provided  for  the  recovery  of  arrears  of  rent 
in  respect  of  patni  tenures  by  the  provisions  of  clauses  2  and  3  of  section  8, 
sections  9  and  10, 14r,  15,  ana  clauses  1,  2  and  3  of  section  17  of  Ttegulation 
Vlllof  1819,  as  amended  by  Bengal  Act  yill  of  1865:  provided  that 
the  right  or' interest  of  any  person  holding  firom  the  proprietor  of  such 
tenure  shall  not  be  affected  by  any  sale  held  under  these  provisions. 


•    ^  ACT  V  OP   (B.C.)    1875. 

(The  Bengal  Sxjkvey  Act), 

Section  35.  Eve^y^  zemindar  or  tenure-holder  to  whom  any  sum 
is  payable  und&  the  jureceding  sections,  may  recover  the  same  with  interest 
as  aforesaid  in  the  ii^^^^^^i'  provided  by  any  law  for  the  time  being  in  force 
for  the  recovery  of  arrears  of  rent  in  respect^  of  the  tenure  for  which  the 
aa£gi  is  due.     i 
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ACT  V  (B.C.)  OP  1871. 

•   (The  Hooohly  and  Burdwan  Drainage  Act). 

33.  Every  proprietor  of  land  charged  with  any  sum  under  the  provi- 
sions aforesaid  may,  after  he  shall  have  paid  or  entered  into  an  engage- 
ment for  the  same,  recover  from  any  person  from  time  to  time  holding 
immediately  from  him  any  temporary  lease  or  other  subordinate  tenure 
benefited  by  the  works  in  respect  of  which  such  payment  may  be 
secured  or ,  made,  an  annual  sum,  calculated  at  the  rate  of  ten  per  cent 
per  annum  upon  such  portion  of  such  payment  as  shall  bear  to  the  entire 
payment  the  same  proportion  as  the  area  of  the  lands  of  such  person 
benefited  by  such  works  bears  to  the  area  t)f  the  entire  lands  of  such 
proprietor  benefited  by  such  works.  . 

Such  sum  {o  be  payable  by  equal  instalments  upon  the  days  appointed 
for  the  payment  of  the  rent  of  sucn  tenure,  and  to  be  recoverable  as  if 
the  same  were  an  arrear  of  rent. 

Provided  that  such  proprietor  shall  not  be  entitled  to  recover  under 
this  section  from  any  such  person  as  aforesaid  more  than  the  entire 
amoflnt  of  payment  which  such  proprietor  haa,  made  or  engaged  to  make 
wj.th  interest  thereto  at  the  rate  of  five  per  cent  per  annum,  and  that 
the  sum  annually  recoverable  in  any  case  shall  not  exceed  the  increase  in 
the  annual  value  of  the  particular  lanas  benefited. 


ACT  III  (B.C.)  OF  isra 

The  Bengal  Irrigation  Act. 

83.  Any  sum  lawfully  due  under  this  part  (water-rate)  either 
to  the  Government,  or  to  any  person  who  has  entered  into  agreement 
to  collect  dues  for  the  Government,  and  certified  by  the  canal  oflScers  to 
be  so  due,  shall  be  deemed  to  be  rent  payable  on  a  potta  or  engagements 
in  respect  of  the  land  irrigated,  and  shall  be  recoverable  as  such  by  the 
person  to  whom  it  is  payable.  Provided  that  the  claim  (if  any)  for  rent 
m  respect  of  such  land  shall  have  priority  over  any  claim  for  arrears  of 
water-rate  so  fiEur  as  regards  recovery  of  rent  by  the  exercise  of  the  power 
of  distraint  ** 
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[I7.B.— T%4  FigmrM in  Soman  ekaraeUrt  rtfer  to  SecHont  of  ike  Act,  and  th$  mmeraU  to  tk«  Pagol 

ABANDONMENT— 

of  his  holding  by  a  raiyat    LXXXVII  (1),  299. 

landlord  treating  holding  aa  abandoned  to  file  notice  in  CoHector's  office,   LXXXVII 

(2),  299. 
suit  by  raiyat  to  recover  posaession  oo  ground  that  he  did  not  ToTuntarily  abandon, 

LXXXVII  (3),  299. 
landlord  to  offer  abandoned  holding  to    sub-lessee    under    registered  instrument, 

LXXXVII  (4),  299. 
if  sub-lessee  refuse  or  neglect  to  accept,  sub-lease    may   be  tfvoi^ed,    LXXXVII 

(4),  299. 

ABATEMENT— Sm  Altibatioit,  Hxductiov,  Biht. 

ABWABS— 

imposition  of,  by  landlords  declared  illegal  ;  and  stipulations  for,  void.  LXXI V,  27^. 
penalty  for  exaction   by  landlord  from  tenant  of  sum  in  excess  of  the  rent  payable, 
LXXV,280. 

ACCOUNTS- 

forms  of.    Sch.  II,  415. 

tenant  entitled  to  statement  of  account  at  close  of  year  fnrai  his  landloni,   LVII, 

241.  » 

landloni  to  retain  a  copy  of  such  statement,  LVII  (3),  242. 
penalty  for  not  furnishing  or  failing  to  keep  counterpart  of,  LVIII,  242. 
Local  Government  to  prepare  forms  of  account  for  sale,  LIX,  243. 
but  landlords  not  bound  to  purchase  such  forms,  243. 

ACCRETION— See  AtTMATioK. 

its  bearing  upon  the  rent  of  the  tenant.    LVI,  222. 

case  law  on,  227,  228. 
ACQUISITION— 

of  land  by  landlord  for  building  or  other  useful  purpose,  LXXXI V,  294, 

Acr— 

application  of  the  Act  only  to  landlord  and  tenant,  Preamble,  4. 
commencement  of,  I.  (2),  10, 11. 
construction  of,  CXCVI,  4M,  12. 
history  of,  Preamble,  1. 
local  extent  of,  1.  (3),  Ij. 
object  of,  Preamble,  3. 

pending  suits,  appeals  and  pro^5=4iiig  not  goverSe^by,  16,  17,  337. 
not  to  affect  powers  and  duties  ofSettlement-Officers,  CXCV  (a),  408. 
or  realization  of  rents  in  estate  belonging  to  Government  or  under  management  of 
,     Court  of  Wards  or  Revenue  authorities,  CXCV  (6),  408. 
or  avoidance  of  tenancies  or  encumbrances  on  sale  for  arrears  of   revenue,  CXCV  (e), 

408. 
or  enactment  for  partition  of  estates,  CXCV  (<f),  408. 
or  enactment  relating  to  patni  tenures,  CXCV  («),  408.  • 
or  other  special  or  locaf  law  not  repealed  thereby,  CXCV  (/)  408. 
ADDITION— 

to  the  tenure  subject  t<t  incr&ase  of  rent,  LII,  2i2. 

ADMITTED  TO  OCCUPATION— 
•  explanation  d(f,  XLVI,  202. 
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ADDITIONAL  JUDGE— 

no  appeal  from  decree  or  order  of,  in  certain  cases,  OLIIIi  d46j  847. 

AGENT— 6^  GuxASHTAS,  Jourr  Lafvlobim,  Naibs. 

appearance,  application  or  act  before  Oourt  or  authority  mav  be  made  or  done  by 

agentraot^rized  in  writiQg  by  landlord,  CLXXXVII  (1),  403. 
notice  may  be  sereed  on  agent  empowered  in  writing  by  landlord  to  accept  service, 

CLXXXVU  (2),  408. 
document  to  be  signed  or  certified  by  landlord,  may  be   signed    or  certified  by, 

CliXXXVII  (8),  404. 

AGREEMENT.— 6to  Covtbjlct. 

AGRICULTURAL  YEAR— 
definition  of,  III  (11),  20. 
settlement  of  rent  to  take  effect  Irom  beginniag  of  next,  CX,  817, 

ALLUVION— iSM  AiABBATioir,  Fluvial  Aonov, 

ALTERATION— Ses  Rm. 

of  rent  on  alteration  of  area,  LIT,  222. 

niyat's  ri^^t  to,  may  not  be  taken  away  by  contract   made  after  passing  of  the 

Act,  CLXXVlfi,  888. 
APPEAL— i9m  RsTBNxn  Axtthobitibs,  Summabt  Pbocbdttbb. 

from  Revenue-officer  to  Judge  in  proceedings  for  preparation  of  record  of  rights 

or  for  seiUement,  OVIH  (2),  816. 
and  from  Special  Judge  to  High  Court,  OVIII  (9),  817. 
no  appeal  from  orders  of  Civil  Court  in  matters  relating  to  distraiirt,  CXL,  885. 
ncT  appeal  from  District,  Additional  or    Subordinate    trudge   in   suit   for  rent    not 

exceeding  Rs  100,  OLIII  (a),  846. 
*  or  from  specially  empowered  officer  in  suit  for  rent  not  exc^ing  Rs.  50,  CLIII 

(ft),  846.  ^ 

unless  question  of  title  or  of  right  to  vary  rent  or  rate  of  rent  onnually  payable 

has  been  tried,  CLIU,  847, 848. 
appeal  from   decree  or    order   of  District   or  Special  Judge  to  be  instituted  within 

thirty  days,  Art  4  of  Sch.  Ill,  418, 
from  order  of  Collector  to  be  instituted  within  thirty  days.  Art.  6  of  Sob.  Ill,  418. 

APPLICATION— 

for  commutation  of  rent,  XL^  191. 

to  deposit  rent  in  Court,  LXI,  244. 

for  appraisement  of  produce,  LXLZ,  27^. 

form  of  such  application,  445. 

for  registration  of  improvement,  LXXX,  292. 

for  preparation  of  record  of  rights,  CIII,  814,  489. 

for  distraint,  CXXF,  828. 

for  determination  of  incidents  of  tenancy,  CLVIII,  352. 

for  sale  of  tenure  orholdi^,  CLXII,  862. 

to  annul  incumbranoe,  CLaVII»  365. 

to  set  aside  sale,  CLXXIV,  874, 

limitation  in,  Sch.  Ill,  418.  * 

APPRAISEMENT— /STtf^  Pboduob  R|9ft. 

application  for,  LXIX,  278.  •  '  * 

procedure  to  be  followed,  LXX,  276. 

when  rent  is  taken  by,  tenant  entitled  to  possession  of  crops,  LXXI,  276.      ^      « 
APPROPRIATION— 

of  payments  made  on  account  of  rent,  LV,  288. 

ABREARS  OF  RENT— iS^  Suhhaby  Salb. 

what  is  an  arrear  of  rent,  UV  (3),  236.  •  « 

can  a  co-sharer  sue  for,  260. 

a  registered  owner  not  ipso  facto  entitled  to  recover,  25§.      , 

a  mortoigee's  right  to  recover,  254.^ 

a  suit  tor^  should  lie  against  the  recognised  agent,  255« 

intervention  in  suits  for,  257.  »  ••  * 

benami-holder's  right  in  a  suit  for,  259.  ^^  I 
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ARREARS  OF  RENT— Contintted. 
onus  in  a  suit  for,  161. 
rate  of,  260,261. 

proof  and  value  of  docnments  in  a  suit  for,  261, 262. 
pleadings  in  a  suit  for,  262,  263, 
how  recoverable,  LXVI,  LXVIII,  265,  272. 

damages  where  rent  is  withheld  or  claimed  without  reasonable  cause.  LXVIII,  27i. 
a  first  charge  on  permanent  tenure,  fixed  holdings  and  occupancy  holdings,  LiV,  265. 
interest  recoverable  on  arrears  of  rent,  and  at  what  rate,  LXVII,  270. 
fluit  for  recovery  of  arrear  of  rent  due  before  deposit  of  rent  of  some  holding  to 

be  instituted  within  six  months  after  service  of  notice  of  deposit,  Art.  2  (a)  of 

Sch.  HI,  417,  419,  420. 
for  recovery  of  arrear  of  rent  in  other  cases    to    be    instituted    within   three    years 

from  last  day  of  year  in  which  it  fell  due,  Art  2  (b)  of  Sch,  III,  417,  420,  421. 
deduction  of  time  in  a  suit  for,  420. 

claims  recoverable  as  arrears  of  rent — See  Claims  recoverable  as  arrears  of  rent, 
form  of  plaint  in  suits  for  arrears  of  rent,  CXLVIII  (6),  341. 
procedure  in  suits  for,  CXLVIII,  341. 
provisions  of  the  Act  as  to  suits  for  recovery  of,  to  apply  *to  pasturage  rights, 

forest  rights,  fisheries  and  the  like,  CXCIIf,  407. 

ASSESSORS— 

for  appraisement  of  produce-rents,  LXX,  276. 

for  estimating  compension  for  improvements,  LXXXII,  292« 

ASSIGNMENT— iSe0  Tbahbfbb. 

ATTACHMENT—  -  *     . 

of  rent  decree  prohibited,  CXLVIII,  342. 

of  patni  tenure,  if  transferee  omit  to  register,  VII  of  Reg.  VIII  of  1819,  457. 
distraint  of  property  under,  CXXXIX,  334. 
to  be  simultaneous  with  sale  proclamation,  CLXIII,  363. 
tenure  or  holding  to  be  released  from,  CLXX,  370. 
be  ordered  to  point  out  boundaries,  CXI,  305. 

AUCTION-PURCHASER— >See  Pcbchaseb. 
AVOIDANCE- 

of   tenures,  leases,  &c.,  by  sale  of  arrears  of  revenue  or  rent — See  Incumbbances 

Sale,  Summaby  Sale 
enactment  relating  to,  of  tenancies  and  incumbrances  on  sale  for  arrears  of  revenue 
not  aflEected  by  the  Act,  CXCV,  405. 

AWAY-GOING  CROPS— 

rules  as  to,  when  raiyatsare  ejected,  CLVI,  351. 

BAR— 

to  recovery  of  jent  pending  notice  of  succession,  XVI,  90. 
to  biing  successive  rent  suits,  XXXVII,  184. 

BASTOO  LAND— iStffl  HoMaiSTBAD. 
BEERBHOOM— 5m  Ghatwals. 
BENGAL  EMBANKMENT  ACT—" 

claims  under,  recoverable  as  arrears  of  rent,   XLIX,   and  LV  of  Act  VI  f  B.C.I   of 
;1873,  502. 

BEQUEATH— 5m  Tbansfbb. 

BOUNDARIES— 

of  land  to  be  shown  in^pkint  fcr  recovery  of  rent,  CXLVIII  (&),  34. 

BREACH — See  [Ejectment,  Compensation.  -    . 

BUILDING—  ,.       , 

aoquisition  of  land  by  landlord  for  building  and?  other  purposes,  LXXXIV,  294. 
lease  of  land   for   permanent,  how  far  protected  on    sale    for    arrears    of  revenae. 
^        XXXVil,  LVI  of  Act  XI  of  1859,  71. 
on  sale  of  transferable  tenure,  XIII  of  Act  VII  (B.C.)  of  1868,  71. 
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BURDEN  OF  PROOF— i&i  Abrbibs  of  Rent  and  Enhancbmbnt  of  Rent. 

BURNING  GROUND— 

lease   of  land    for,   how    far   protected    on  sale  for  arrears  of  revenue,   Section    B7 

and  52  of  Act  XI  of  1859  ;  section  12  of  Act  VII  (B.C.)  of  1868,  71. 
on  Bale  of  tenure  or  holding  for  arrears  of  its  own  rent,  QLX  (c),  355. 

CALCUTTA 

The  Act  does  not  extend  to,  I  (3),  10, 12,  15. 
CANAL— 

lease  of  land  for,  how  far  protected  on  sale  of  estate  for  arrears  of  revenue,   Section 
37  and  52  of  Act  XI  of  1859  and  section  12  of  Act  VII  of  1«68  (B.C.),  71. 
on  sale  of  tenure  or  holding  for  arrears  of  its  own  rent,  CLX  (o),  358. 

CANCELMENT— ^00  Lbasb. 

CALENDAR— 

British,  to  be  followed  in  calculating  limitation,  419. 

CASTE— 

of  raiyat  when  oonaidered  in  settling  his  rent,  XXXI  (c),  180. 

CESS— S««  Abwabs,  Road  Cbss. 

claims  for,  recoverable  as  arrears  of  rent.    Section  47  of  Act  IX  (B.C.)  of  1880,  263. 
no  rent  recoverable  for  land  or  tenm*e  of  which  return  not  lodged  under  the  Cess 

Act,  XIX.  261,  490. 
or  for  land  not  included  in  the  return,  XX,  261,  490. 

CHOTA  NAGPOEE— 

.   special  Acts  for,  not  affected  by  provisions  of  this  Act,*  CXCV  (5),  408. 
CHUR  LAND— 5w  Dbibah. 

right  of  tenancy  to  accrue,  CLX XX,  383. 

CIVIL  COURTS— 5ee  Hr^H  Coubt,  Judicial  Pbocbdurb,  Rbcobd  of  Rights. 
power  of,  in  enhancement  suits,  VII,  XXXIII,  XXXVI,  71,  72,*183,  184. 
deposit  of  rent  to  be  made  in,  LXI,  244. 
receipt  granted  by,  is  valid  acquittance,  CLII,  346. 
has  discretion  to  refuse  deposit,  LX IV,  249. 
has  power  to  refund  amount  in  deposit,  LXIV,  249. 
has  power  to  order  tenant  to  attend  on  measurement,  XCI,  305, 
may  order  execution  on  decree-holder's  oral  application,  CXLVIII  (^),  342. 
has  power  to  fix  fair  rent  as  an  alternative  to  ejectment,  CLVII,  352. 
to  be  guided  by  same  rules  as   Revenue-officers    in  deciding   what    is  khamar    land, 

CXXI  (3),  325. 
distraint  order  to  prevail  over  attachment  by,  CXXXIX,  334. 

CLAIM — SeeSkLH  fob  abrbabs  undbb  dbcbbb. 
CLAIMS  RECOVERABLE  AS  ARREARS  OF  RENT— 

claims  under  *'  The  Hooghly  and  Burdwan  Drainage  Act,"  XXXIII  of  Act  V  of  1871 

(B.C.),  603. 
claims  for  road  cess  and  public  works  cess,  XLVII  of  Act  IX  (B.O.)  of  1880,  490. 
claims  under  "The  Bengal  Survey  Act,"  XXXVIII,  Act  T  (B.C.)  of  1875,  502. 
claims  under  the  Bengal  Emban^nent  Act,  ss.  49  and  51,  502. 
claims  und^  the  Bengal  IrrigAion  Act,  s.  83,  50B.  * 

COLLECTOR — See  Rbvbnub-officbb,  Mbasubement. 
defined,  III  06),  21.    *  * 

notice  to  landlord  of  transfer  or  sucession  to  permanent  tenures,  XII,  XVII,*%4,  90. 
jurisdiction  of,  in  case  of  produce-rents,  LXVI,  LXXl,  273,  277. 
m  relation  to  improvements  on  raiyats'  holdings,  LXXVIII,  291. 
certificate  of,  that  land  is  wanted  by  landlord  for  building  or  other  sufficient  pnrDOse. 

LXXX1V,294.  *  •  ^    ^      * 

to  cause  publication  of  notice  of  entry  by  landlord  on  abandoned  holding,  LXXXVII 

(2),  299.  •        • 

to  serve  notice  of  avoidance  of  incumbrances,  CLXIII,  368. 
may    on   application  declare  that  land  has  ceased  to  be  chur  or  dearth  land,  CTr^X, 

(3),  389.  I 

appeal  from  order  of,  to  be  instituted  within  30  days,  Art.  5,  Sch.  Ill,  418.    j 
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COMMENOBMENT— 

of  the  Tenanoy  Act,  I  (2),  10, 11. 

COMMUTATION— 

of  rent  payable  m  kind  by  occapanoy  raiyat,  XL,  191. 

raiyat*8  right  to  may  not  be  taken  away  by  contract  made  after  passing  of  the  Act, 
CLXXVni,  379,  380. 

COMMISSION-^ 

to   be   issued   to   Revenue-officers   for    local    enquiries    under,    XXXI,    CLVIIf, 
180,  362. 

COMPENSATION— 

for  improvements  to  raiyat  ejected  from  his  holding,  LXXXII,  LXXXIII,  292,  293. 

i8ee  Impboybhbnts.) 
Belief  against  forfeiture  by  money  compensation,  CLV  3S0,  351.  ' 

CONTRACT— 

enhancement  of  money-rent  of  occupancy  raiyat  bv,  XXIX,  143. 

certain  rights  not  anected  by  contracts  made  before  or  after  passing  <^  the  Act, 

CLXXVIII  (1),  379. 
acquisition  of  occupancy  right  not  affected  by  contract  made  sin5e  15th  July  1880 

and  before  passmg  of  the  Act^  CLXXVIII  (2).  379. 
obtain     rights     not   affected  by  contracts  made    after    passing     of  the     Act, 

CLXXVIII  (3),  379,  380. 
lease  for  reclamation  of  waste  land  governed  by,  CLXXVIII,  proviso  (1),  (2),  380. 
temporary  cultivation   of   orchard  land  with  agricultural  crops   by»    CliXXVIIT, 

^   proviso  (3),  380.        ^  • 

rent  may  be  imposed  or  increased,  notwithstanding  contract  wheik   revenue*  iff 

imposed  or  increased  in  respect  ox  area  not  permanently  settled,  CXCII,  406.  * 
interest  payable  upon,  CLXXVIII  (A),  380. 

CO-OWNBR— iS^  Co-SHABBBS,  MlHiaBB. 

CO-SHARER3^^m9^oiv9  Lajtdlobd,  Joiht  Ukditidbd  Estitb,  pABTixioir. 
occupancy-right  of,  XXII  (2\  118. 

Serson  having  occupancy-right  and  becoming  a,  does  not  lose  this  right,  XXII,  118. 
eposit  of  rent  by  tenant  unable  to  obtain  joint  receipt   of,  LXI    (1)   (c).    (2)  ; 
LXII  (2) ;  Lilll  (2>,  244,  245. 
must  act  collectively  or  by  agent  authorized  by  all,  CLXXXVIlI,  404. 
is  a  survev  or  measurement  possible  by  one  ?  XC,  304. 
can  a  co-sharer  enhance  rent  ?  XXX,  148,  149. 
can  a  co-sharer  eject  ?  XLFV,  195. 
can  a  co-sharer  sue  for  his  rent  separately  ?  250,  253. 
COUNTERFOIL— 5e«  Rbobipt, 

COURT  OF  WARDS— Aj^tLbasb. 

rent  in  estates  under   management  of,  how  recoverable,  sub-section  (7)  of  section 

VII  of  "  The  Public  Demands  Recovery  Act,"  496. 
these  provisions  not  affected  by  the  Act,  CXCV,  408. 
may  he  appointed  manager,  XCV  (a),  309. 
The  Court  of  Ward's  Act  to  apply  in  such  cas^  XCVII,  309. 

CROPS— See  AwAY-*GoiNa  Cbops,  Distbaint,  PBioB8,*'CoHHirrATioK^ 

enhancement  of  rent  of  land  held  at  specially  low  rate  in  consideration  of  culti- 
vating a  particular  crop,    XklX  (14),  144 
liOcfEl  Government  may  empower  Revenue-officer  to    cut  and  thresh  and  weigh 
produce,    CLXXXIX  (111),  (e),  405,  431,  432,  433. 

CUSTOM— 

locatcustom  to  be  regarded  in  deciding  what  is  khamar  land,  OXX  (2),  321. 
homestead  lield  by  raiyat  otherwise  than  as  part  of  his  holding  to  be  regukted  by 

local  custom  or  usage,  CLXXXII,  386. 
This  Act  not  to  afibct  any  custom,  usage  qt  customary  right  nOt  inconsistent  with 
its  provisions,  CLXXXIII,  393. 
^  to  be  regapcied  in  settling  rent  at  enhanced  rates,  XXXI  (c),  180. 
as  to  utbaidi  holding,  LXXX,  383. 
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DAKHILAH— Sw  RfCBiPT. 
DAMAGES— 5^  PBVA£TIBfl  £BJ>  Daxxqmb, 

DABPATNI- 

incidenta  of  of  dflarpatni  onder-tenures,  I  and  of  17  of  Regalation  YIII  of  1819,  449, 
454.  ^ 

DATE«-5^  OoKMmoncBVT. 

D£ARAH  LAND-- 

right  of  oooupaacy  not  to  accrue  on,  GLXXX  (1).  S83. 
meanwhile  liable  to  y y  such  rent  as  may  be  agreed  on^  CLXXX  (1),  383. 
Collector  may,  on   application,  declare  that  land  has  ceased  to  be  ehur  or  dearah, 
CXXX  (3),  384. 
DEORBE— ^^  ExiouTiov,  Jvmcikt  PBOCXBtTBi,  Sali  tob  Aibbaxs  ukdbbDbcbbb, 

DEFINITION— 

Of  terms  in  the  Act,  III,  20, 38. 
DEPOSIT— 5ee  NoTici. 

application  to  deposit  rent  in  Court  may  be  made  in  what  cases,  LXI  (1),  244. 
form  of  the  application,  LXI  (2),  246. 
effect  of  receipt  by  Court  for  rent  deposited,  LXII,  247. 
notification  and  notice  of  deposit,  LXI  II,  248. 
payment  of  deposit  to  landlord  or  refund  to  depositor,  LXIV,  849. 
suit  for  rent  pnor  to  that  deposited  to  be  brought  within  six  months.    Art  2   (a\ 
8ch.  Ill,  417. 
by  tenure-holder  to  prevent  avoidance  by  summary  sale  of  patni  or  simQar  tenure 
clause  1  and  3,  of  section  13  of  Beg.  VIII  of  .1819,  465.  ^  ' 

SQspension  of  the  i»*ovisionB  of  deposit,  425. 

DILUVION— 

as  a  ground  of  reduction  of  rent«*5M  Alteration,  Rent. 

DEPOSIT  OP  LAND— 

b  a  ground  for  reduction  of  rent,  XXXVIII,  186. 

DISPUTE— 5o0  Bboobd  or  Bights. 

DISTRAINT— 

who  mav  apply  to  Civil  Court  for,  CXXI,  328. 

allowable  to  recover  rent  due  not  more  than  a   year,   and   for  which  no  security 

accepted,  CXXI,  328. 
what  crops  or  other  products  may  be  distrained,  CXXI  (a)  and  (5),  328. 
no  distraint  by  proprietor   not  registered   under  the  Land  Registration  Act,  CXXI, 

proviso  (1),  329. 
or  for  rent  in  excess  of  previous  rent,  unless  payable  under  a  contract  or  by  virtue 

of  a  proceeding  under  the  Act,  CXXI  (2),  329. 
or  to   distrain  produce  of  part  of  holding  sub-let  with  landlord's  written  consent. 

CXXI  (3),  829. 
form,  contents. tod  verification  of  application  for,  CXXII,  330. 
applicant  to  file  with  application  necessary  documentary  evidence,  CXXIII(l),  330. 
Court  may  examine  applicant,  CXXIII  (2),  330.  * 

may  prohibit  removal  of  produce  pending  disposal  of  application,  CXXIII  (3),  630. 
suspension   of.  distraint   onl^r   made   a   conMderable  time   before  crop   ia  readv, 

CXXIII  (4),  33K  ' 

mode  of  distraint,  CXXTV,  331.  • 

notification  of  distraint  in  accordance  with   rules  made  by  High  Couit^  CSXIV, 

331. 
produce  that  cannot  be-  stored  not  to  be  distrained  less  than  20  days  before  it  is 

ready,  CXXIV,  331. 
distraining  officer  to  serve  defaulter  with  written  demftnd  of  arrears  and  costs  with 

account,  CXXV  (1),  381. 
to  serve  also  other  person  whom  he  has  reason  t;p  beljieve  to  be  the  owner  of  the 

distraint  property,  CXXV  fijy  331.  

service  to  be  personal,  if  possible  ;  if  not,  then  substituted  service,  CXXV  (3).  331. 
distraint  not  to  prevent  person  from  reaping,  gathering  or  storing, IpXX VI  (IJ^^l, 
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• 
DISTRAINT— Coa<irtii«f. 

if  person  entitled  fails  to  reap  &o.,  distraining  officer  may  reap,  OXXVI,  (2),  331,  333. 
distrained  property  to  remain  in  charge  of  distraining  officer  or  of  person  appointed 

by  him,  CXXVI  (3),  332.       ^ 
unless  demand  satisfied,  proclamation  to  issue  for  sale  in  not  less  than  three  or  more 

than  seven  days,  OXXVII  (1).  332. 
sale-proclamation  to  be  stuck  upon  conspicuous  place  in  vill^e,  CXXVII  (2)»  832. 
sale  where  to  be  made,  CXXVII,  332. 
when  produce  may  be  sold- standing,  CXXIX,  332. 
manner  of  sale,  CXXX,  332. 

postponement  of  side,  if  fair  price  not  offered,  CXXXI,  333. 
payment  of  purchase-money,  CXXXII,  333. 
certificate  to  be  given  to  purchaser,  CXXXIII,  333 
sale  proceeds  how  to  be  paid,  CXXXIV,  333. 
who  may  not  purchase,  CXXXV,  333. 
on  the  deposit  of  the  amount  of  demand,  distraint  to  be  withdrawn,  CXXXVI,  333. 

and  receipt  given  for  amount  deposited,  CXXVI,  333.  

distraining  officer  to  pay  into  Court  at  once  amount  deposited  with  him,  CXXXV  I 

(2),  334. 
receipt  a  full  protection  for  subsequent  claim  for  some  arrears,  CXXXVI  (1),  333. 
deposit  to  be  paid  to   the  applicant  for  distraint  after  one  month,  unless  meanwhile 

suit  instituted,  CXXXVI  (4),  334. 
taking  by  landlord  of  amount   deposited,    not    a    consent  to  tenants   sub-letting, 

CXXXVI  (5),  334. 
inferior  tenant  may  deduct  from  rent  payable  to  landlord  amount  paid  under  pressure 

of  distraint,  CXXXVIi  (1),  334. 
but  this  not  to  affect  his  right  to  sue  for  amount  not  deducted,  CXXXVM  (2),  334. ' 
right  of  superior  landlord   to  prevail    in  case  of  conflict  between  superior    and 

inferior  rights,  CXXXVIII,  334. 
distraint  order  to  prevail  over  attachment  by  Civil  Court,  CXXXIX,  334. 
but  surplus    saler  proceeds  not   to   be   paid  away  without  such   Courtis  sanction, 

CXXXIX,  335. 
no  appeal  from  orders  of  Civil  Court  in  matters  relating  to  distraint,  CXL,  335* 
but  suit  for  compensation  will  lie  for  illegal  distraint,  CXL,  335. 
Local  Government  may,  in  special  cases,  authorize  distraint  without  application  to 

Civil  Court,  OXLI,  335. 
Local  Goverment  may  rescind  such  order,  CXLI,  (1). 
High  Court  may  make  rules  to  regulate  Procedure  in  distraint,  CXLII,  335. 
penalties  for  wrongful  acts  of,  or  connected  with,  CLXXXVI,  403. 
suspension  of  the  distraint  provisions,  424. 
rules  made  be  the  High  Court  upon  the  provisions  of, 

DISTEICT  JUDGE— 

appointment  and  removal  by,  of  manager  of  joint  undivided  estate,  XCIII — C,  308, 310. 

no  appeal  from  decree  or  order  of,  in  certain  cases,  CLIIf,  346. 

power  of  revision  of,  in  cases  in  which  no  appeal  lies,  CLIII,  346.  ^ 

DIVISION— 

landlord  not  bound  by  division  of  tenure  or  holding  or  distribution  of  rent  made 
without  his  written  consent,  LXXXVIII,  3t)l^ 

DWELLING-HOUSE— 5m  Hombstbad. 

erection  of  suitable,  by  a   raiyatoto  be  presumed  an  improvement,  LXXVI    ^2), 

-     (fih  289. 
non-occupancy  raiyat  entitled  to  construct,  maintain  and  repair,  LXXIX  (1),  291. 
lease  of  land  for,  protected  on  sale  of  tenure  or  holding  for  arrears  of  its  own  rent. 
CLXCc),  368. 

EJECTMENT— 5ee  Purchaskr. 

for  non-payment  of  rent  now  confined   to  ncjji-occupancy  raiyats  and  under-raiy^jts, 

XLIV  (a),  194. 
^f  permanent* tenure-holders  for  breach  of  condition,  X,  LXV,  80.  265. 
of  raiyats  hojaing  at  fixed  rates  for  breach  of  condition,  XVIII  (*),  and  LXV  90|^S. 
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• 
EJECTMENT— Con^ifWtfd. 

of  occupancy  raijats,  XXV  and  LXV,  132,  265. 

of  non-occupancy  raiyats,  XLIV,  XLV,  XLVJ,  LXVII,  194, 197,  200,  266. 

of  under-raiyats,  XLIX,  LXVI,  202,  266. 

what  ten^ints  may  not  be  ejected  for  arrears  of  rent,  LXV,  265. 

what  tenants  may  be  ejected  for  arrears  of  rent,  LXVI,  266, 

landlord  may  institute  suit  for,  whether  he  has  obtained  a  decree  for  arrears  or  not, 

LXVI  (1),  266.  -  - 

and  whether  entitled  or  not  by  contract  to  eject  for  wrears,  LXVI  (1),  266. 
decree  for,  not  to  be  executed  within  fifteen  days,  LXV  1.(2),  266. 
Court  may  extend  time,  LXVI  (3),  266. 
compensation  for  improvements  to  raiyat  eject  ^m  his  holding,  LXXXII,  LXXXIII, 

292,  293.-^00  Improvements. 
BO  tenant  to  be  ejected  from  a  tenure  or  holding  otherwise  than  in  execution  of  a 

decree,  LXXXIX,  302.  -     ^ 

right  of  ejected  raiyat  as  to  away-going  crop  and  land  prepared  for  sowing,  CLVI, 

361. 
fair  rent  may  be  fixed  as  alternative  to,  CLVI  I,  362. 
no  contract  can  entitle  landlord  to  eject  otherwise  than  under  provision  of  the  Act, 

CLXXVllI  (c),  379. 
limitation  in  suit  for  ejectment  of   tenure-holder  or  raiyat  on  account  of  breach  of 

condition,  Art  1  of  Bch.  Ill,  417,  . 

a  co-share  cannot  eject  a  joint  tenant,  196. 

EMBANKMENT— ^6tf  Bengal  Embankbikkt  Aot. 

ENHANCEMENT— 6te«  Pubchaseb,  Settlement  of  rent.* 
]   of  rent  c/f  tenute-holders^  VI— IX,  62 — 80. 
when  tenure  held  from  tmie  of  permanant  settlement,  VI,  62.  ^ 

limits  of  enhancement  of  rent  of  tenure,  VII,  71. 

.gradual  enhancement  of  the  rent  of  tenure  may  be  ordered  by  Court,  VIII,  SO. 
once  enhanced,  no  further  enhancement  for  fifteen  years,   IX,  CKIIi,  80,  318. 
of  money-rent  of  raivat  having  a  right  of  occupancy,  XXVIIl,  XXXVll,  143,  184. 
possible  only  under  the  provisions  of  the  Act,  XXVIIl,  J 43.    . 
possible  by  contract  subject  to  what  conditions,  XXIX,  143. 
the  contract  must  be  in  writing  and  registered,  XXIX,  143. 
enhancement  by  contract  must  not  be  more  than  two  annas  in  the  rupee,  XXIX  (b) 

143.  ^  ^' 

no  further  enhancement  for  fifteen  years,  XXIX  (r)  and  CXI II,  143,  318. 
proviso  where  higher  rent  paid  for  previous  three  years,  XXIX  (1),  144. 

where  enhancement  is  in  consideration  of  landlord's  improvement,  XXIX  (11),  144. 
where    land    previously   held  at  specially  low  rate  in  consideration  of  cultivating 

particular  crop,  XXIX  (111),  144.  . 

possible  by  euit  on  what  grounds,  XXX,  146.  * 

rules  as  to,  on  ground  of  prevailing  rate,  XXXI,  180. 
as  to  enhancement  on  ground  of  rises  in  prices,  XXXII,  182. 
as  to  enhancement  on  ground  of  landlord's  improvement,  XXXI  (d),  XXXI IL  180 

183.  • 

as  to  enhancement  on  ground  of  increase  in  productive  powers  due  to  fluvial  action^ 

XXXIV,  183.  J  ■  .  ^  * 

enhancement  by  suit  to  be  fair  atid  equitable,  XXXV,  184. 
Court  may  order  progressive  enhancement,  X^XVl,  184 

enhancement  by  rule  of  proportion  applicable  in  what  cases,  XXXII  (6),  180.     - 
service  of   notice  of  enhancement  necessary  or  not,  old  and  new  law  on  the  subject, 

165,164. 
price-lii»ts  as  evidence  in  proceedings  for,  XXXIX  (6),  189. 
of  rent  of  raiyat  not  havmg  a  right  of  occupancy,  XLlflf  XLVI,  194. 
successive  enhancement  suits  may  not  be  brought  at  shorter  interval  than  fifteen  years. 

XXXVI I,  CXIII,  184,  818.  ' 

time  from  which  decree  for  enhanjement  shall  take  effect, •CLIV,  350. 
of  rent  of  area  comprised  in  tenure  in  estate  not  permanently  settled  on  ezpiiy  of 

temporary  settlement,  CXCI,  405.  \  ^ 

A  co-sharer  cannot  sue  for  enhancement  of  rent,  148.  »  .    * 
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ENHANCEMENT— Con<iitif«?. 

but  an  ijaradar  may,  148.       ^  ^ 

joint  trial  of  eabancementa  fmits,  166. 
burden  of  proof  in  enhancement  suits,  166. 

ENTBT  UPON  LAND—  * 

Local  Government  may  confer  power  of,  on  Bevenue-ofBcer^  CLXX^IX.  (1)  (6),  404. 

ESTATE— 

defined,  HI  (1),  «0. 

not  permanently  oetUed^enhancement  of  rent  or  fixing  fair  adokd  equitable  cent  m, 
CXCI  and  CXCII,  405,  406. 
EVIOTIONi— i800  EjMumwsT. 
EXECUTION— iSae  Dmcubh^  Jvdioul  Psooidubb,  Sali  fob  asbbam  it^dbb  moj?^. 

EVIDENCE— 

price  lisU  for  part  yaars  to  be  rdenrant^  89. 

price  lists  prepared  after  passing  of  Act  to  be  presumptive,  TTXXIX,  188, 190. 

^mindari  papers  how  fax  admisiuble  in,  211,  216,  260.  262. 

value  of  jumma  wamlbaki  and  road-cess  papers  as,  260,  262, 211,^16^. 

exparte  decree  evidence  or  not,  260,  261. 

rales  of  teoording,  CXIiVUI  (/),  842. 
EXCESS  IN  ABEA— FWa  Altbbatioit. 
EXECUTION— iS^  Dbobbb,  Jcdioial  Pbocedttbs,  Salb  fob  abbbabs  vkdbb  Dbobbb. 

application  for  of  decree  or  order  under  the  Act,  not  being  decree  for  money  exceed- 
ing Bs.  500,  to  be  made  within  three  years  from  date  of  final  decree  or  drdev 
Art  6  of  Sch.  Ill,  4ft.  •         •  • 

except  where  judgment-debtor,  has  by  fraud  or  force  prevented  execution,  in  whi^ 
case  Indian  Limitation  Act  to  govern,  Art  6  of  Scliu  III,  418. 

of  decree  for  ejectment  to  be  stayed,  if  amount  paid  within  15  days,  LXVI  (2),  266. 

an  oral  applicati<^  in  certain  cases,  CXLVIII  (g\  342. 

but  not  ii  decree  be  for  ejectment  for  arrears,  CjLLVUI  (^),  342. 

FAIR  AND  EQUITABLE  BENT— 

incase  of  tenure-holder,  VII  (3),  (2),  71,  72. 
oocupancy-raiyat  to j»y,  XXIV,  131. 
presumption  as  to,  XXvII,  143. 
enhancement  by  suit  to  be,  XXXV,  184. 
non-oocupancy-raiyat  to  pay,  XL VI  (6),  200. 

FABMEB— 5te  Ijaba. 

nSHBRIES— 

provisions  of  the  Act  as  to  suit  for  recovery  of  arrears  of  rent  to  apply  to,  CXpIII, 
407. 

FIXED  RATES— 

rights  of  raijrais  holding  at  fixed  rates,  XVIII,  96. 
may  not  be  ejected  for  arrears  of  rent,  LXV,  265. 

FLUVIAL  ACTION— 

as  a  ground  of  enhancement  of  r«nt,  XXX  (i),  XSXIV,  146, 183, 18A 

FOREST  RIGHTS—  ^     .  .  , 

provisions  of    the  Act   as  to   suits  for  recovery  of  arrears  of  rent  to  apply  to, 
CXVII,407. 

FORFEITURE- 

upon  breach  of  conditions  of  lease — See  Ejectment 

equitable  relief  to  tenant  against,  GLV»  350, 
FORMS— 

application  under  s.  80,  445. 

of  receipt,  0ch.  II,  41S,  414  « 

of  account,  Sch.  II,  415. 

4>f  notices,  4*1,  446. 

of  khatian,  m,  433. 


Digitized  by  VjOOQIC 


INDE}^.  518 

GARDEN—  "^ 

lease  of  land  for,  how  far  protected  on  sale  for  arrears  of  revenue,  ss.  27,  52  of    Act 
XI  of  1859  ;  and  ss.  12  and  13  of  Act  VII  (B.  C.)  of  1868,  71. 
on  sale  of  tenure  or  holding  for  arrears  of  its  own  rent,  CLX  (c), 
occupancy  in,  XX,  CLXXXVIII,  92,  380. 

GAZETTE— 

publication  in,  of  offical  price-lists  of  staple  food-crops,  XXXIX  (5),  189. 
publication  in,  of  rules  made  under  the  Act  to  be  conclusive  evidence  that  they  are 

duly  made,  CXC,  405. 
rules  published  in,  under  the  Act,  CXO,  ,426—448.. 
date  of  operation  of  the  Act  as  published  in,  11. 
instructions  about  forms  of  receipt  as  published  in,  243. 

GHAT  W  A  LI  TENURE— 

incidents  of— not  affected  by  the  Act,  CLXXXI,  384. 
case  law  on,  385,  57, 58. 

GOVERNMENT— ^otf  Local  Govebnment. 

included  in  the  definition  of  the  term  **  landlord,"  III  (4).  20. 

procedure  for  realization  of    rents  in  estates  of,  not  affected  by  the  Act,  CXCV, 
408. 

GOVERNOR-GENERAL  IN  COUNCIL— 

sanction  of,  to  survey  and  preparation  of  Record  of  Rights,  01,  311. 
si^nction  of,  to  special  settlement  and  reduction  of  rents,  CXII,  318. 
.  approval    by,    of    rules    made    by    High    Court    modifying  Civil  Procedure  Code, 
CXL1II,  336. 

GDMA8HTAS— «M  Agent. 

are  recognized  agents  of  landlords,  OX IV,  339. 

i  HIGH  COURT— 

r  may  make  rules  defining  powers  and  duties  of  manager  a,  C,  310. 

to  hear  appeals  from  Special  Judges  as  to  entries  in  Record  of  Rights,  CVIII,  310. 

may,  on  hearing,  settle  new  rent,  CVIII,  311. 

may  transfer  proceedings  in  Civil  Court  to  Revenue-Ofiicer,  CXI  (6),  318. 

may  make  rules  for  regulating  procedure  in  distraint,  CXLII,  335. 

may  make  rules   declaring  that  portions  of  Civil  Procedure  Code  shall  not  apoly,  or 

shall  apply  with  moaification  to  suits  between  landlord  and  tenant,  OXLIII 

(1),  336. 
may  direct  service  of  summons  in  suit  to  recover  rent  by  registered  letter,  CXLVIII  (rf), 

341. 
to  publish  draft  of  rules  which  it  proposes  to  make  under  authority  conferred  by 

Act.CIX,317. 
and  with   notice  of  date  not  earlier  than  one  month  when  draft  will  be  taken  into 

consideration,  CXO  (3),  405. 
to  receive  and  consider  objection  or  suggestion  as  to  draft,* CXC  (4),  405. 
may  amend,  add  to  or  cancel  rulesdnade  by  itself,  CXC  (6),  405. 
rules  framed  by,  under  the  abo\%  provisions.^       •  • 

r  HOLDING— 5etf  Division. 

defined,  III  (a),  20.  ,  ^      . 

HOMESTEAD— 5m  Eights  of  Oocupanot. 

incidents  of,  held  by  raiyat  otherwise  than  as  part  of  his  holding,  to  be  regulated  by 

local  custom  or  usage,  CLXXXII,  356. 
and  in  the  absence  of  custom  or  ugage  by  provisions  of  th^^ct,  CLX^II,  386. 

HOOGHLY  AND  BURDWAN  DRAINAGE  ACT— 
!  claims  under,  recoverable  as  arrears  of  rent,  XX^  IIU  of  Act  V  ^B.  C.)  of  1878, 

503.  • 

HOWLADAR-  • 

description  of,  62,  59.  V 
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IJARA— 

an  ijaradar  or  farmer  cannot  as  snch  acquire  a  right  of  occbpancy,  XX If,  118. 
but  a  right  of  occupancy  can  be  acquired  under  the  holder  of,  109. 
the  holder  of,  may  sue  to  enhance  rent,  148. 

IMPROVEMENTS— 

enhancement  of  rent  on  account  of  landlord's,  XXX  (c),  XXXI  (d),  XXXIII,  146, 

180,  183. 
definition  of,  LXXVI,  288. 

certain  works  to  be  presumed  to  be,  LXXVI  (2),  289. 
dwelling  house  an  improvement,  ib. 
Fixed    and  oc  upancy  raiyat  cannot  be  prevented   from  making  an,  LXXVI  (2), 

289,  LXXVIl(l),291. 
except  on  ground  that  the  landlord  is  willing  to  make  it  himself.  LXX VII  (1),  291. 
where  both  wish  to  make,  raiyat  to  have  prior  right,  LXXVI  I  (2),  291. 
unless  it  affects  other  holdings  of  the  same  landlord,  LXXVII  (2),  291. 
Collector  to  decide  questions  as  .to  right  to  make,  LXXVI  11,  291. 
non-occupancy  raiyat  entitled  to  construct  wells  and  dweliing-houaes,  LXXIX,  291. 
not  entitled  to    make  other  improvements  without  landlord'(f  pei;mission,  LXXIX 

(1),  291. 
but  may  request  landlord  in  writin|^  to  make,  LXXIX  (2),  291. 
and  may  himself  make,  if  landlord  is  unable  or  neglects,  LXXIX  (2),  291. 
registration  of  landlord's  improvements  by  application  to  Bevenue-officer,  LXXX, 

292. 
form  of  such  application,  445.  , 

A)  plication  to  record  evidefice  as  to  improvement,  LXXXI,  292.  , 

compensation  for  improvements  when  a  raiyat  is  ejected,  LXXXIt  (1),*292. 
Court  muking  decree  for  ejectment  to  determine  amount  of  compensation,   LXXaH 

(2),  292. 
ejectment   shall    be    conditional    on  payment  of  compensation  to  raiyat,  LXXXI  I 

(2),  292.      • 
no  compensation  for  improvement  made  in  pursuance  of  a  contract  in  consid^atioD 

of  substantial  advantage,  LXXXII  (3),  293. 
retrospective  efEect  of,  up  to  2nd  March  1883,  LXXXII  (4),  393. 
local  Government  may  make  rules  requiring  the  Court  to  associate  with  itself  assessors 

to  award  compensation,  LXXXtl  (5),  293. 
principle  on  which  compensation  for,  is  to  be  estimated,  LXXXIII,  293. 
no    contract   can    limit  tenant's  right  to  make  improvements  and  claim  compensation, 

OLXXVIII(rf),379. 

INCIDENTS  OF  TENANCY— 

of  a  tenure-holder,  XXVII,  80,  90. 

of  a  fixed  raiyat,  XVIII,  90. 

of  an  occupancy-raiyat,  XXIII,  XXVI,  129, 133. 

of  an  occupancy-raiyat  as  to  ^nster,  123,  128,  380,  393. 

may  be  detennined  on  application  of  landlord  and  tenant,  CLVIII,  352. 

INCUMBRANCES— /9^6  Sm.v,  Scjmmabt  Salk,  Salb  fob  Abrbahs  of  Bbnt. 

avoidance  of,  by  sale  of  tenure  or  holding  in  ^ecution  of  decree   for  arrears  of  its 

own  rent,  GfilX— CLXXVai,  353  to  379.     • 
meaning  of,  CLXI^  (a),  360. 
registration  of  instruments  creatiaur,  CLXXV,  367. 
tooti6*ation  of,  to  landlord,  CLXXVI,  368. 
procedure  for  annulling,  CLXVII,  368. 

INDIAN  LIMITATION  ACT— ^^e  Limitation. 

sections  7,  8,  9  of,  not  applicable  to  rent  suits,  CLXXXV  (1),  396,  397. 
provisions  o^  applicable  to  rent  suits,  CLXXXV  (2),  396,  397—402. 
case  law  on  the  point,  397,  398,  419—424. 

INSTALMENTS—  •       «►  ♦ 

in  which  reid;  is  payable,  LIII,  LIV,  235. 

interest  to  M  paid  on  instalments  in  arrear,  LIV  (3),  LXVII,  235,  241. 
imitation  of^each,  to  run  from  the  end  of  the  year,  417, 420. 
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INTEREST— 

on  arrears  of  rent  at  what  rate,  LXVII,  270. 

not  affected  by  oontraot,  CLXXVIII  (3),  (A),  380. 

not  permitted  in  addition  to  25  per  dent  daniaffes,  LXVIfl,  272. 

on  purcbwiae-money  of  transferable  tenure  or  holding  when  sale  set  aside,  CLXXIV 

(1),374. 
on  arrears  of  rent  at  enhanced  rate,  207. 
waiver  of,  271. 

INTERVENTION— 

in  rent  snits  discouraged,  257. 
of  a  benami-holder,  259. 

IRRIGATION—  • 

c^^ar^es  to  be  ooitPi'lorpd  in  proo«pdinsr«  for  commutation  of  rent,  XL  (4),  (r),  191. 
an  improvement,  LXXVl  (2),  (6),  289. 
description  of,  31 — 35,  61. 
The  Bengal  Irrigation  Act,  503. 

ISTEMUARI  TENURE— 

protected  f]y)m* avoidance  on  sale  of  estate  for  arrears  of  revenue,  s.  37  of  Act 

XI  of  1859,  and  s.  12  of  Act  VII  (B.  C.)  of  1868,  70. 
descriptions  and  incidents  of,  31 — 35,  61. 

JOINT  LANDLORDS— «w  Co-bhabbhs. 

to  act  collectively  or  by  common  agent,  CLXXXVIIf,  404. 

JOINT  UNDIVIDED  ESTATE- 5m  Co-shabbbs,  Mana^bb. 

•  Appointment  and  removal  of  managers  of,    when    co-owners  dispute,  XCIII— C 

•  305—310. 

JUDGMENT-DEBTOR- 

cannot  bid  at  sale,  CLXXIII  (2),  (3),  374. 

may  apply  to  set  aside  sale,  CLXXIV,  374.  • 

JUDICIAL  PROCEDURE— 5m  Aobnts,  Ubht,  Abbbabs  of  Rent. 

High  Court  may,  with  approval  of  Govemor-Generul  in  Council  modify  Civil  Proce- 
dure Code  in  its  application  to  suits  between  landlord  and  tenant,  CXLIII  (1),  336. 
subject    to    such    modification,  the  Civil    Propedure    Code    to  apply  to  such  suits, 

CXLIII  (2),  336.  '  I  ^ 

certain  sections  of   Civil  Procedure  Code  not  to  apply  to  suits  for  the  recovery  of 

rent,  CXLVIII,  341. 
jurisdiction  of  Courts  in  proceedings  under  the  Act.  CXLIV,  335. 
naibs  and  Kumashtas  to  be  recognized  agents  of  landlords,  although  resident  within 

the  jurisdiction.  CXLV,  339. 
special  register  of  suits  to  be  kept  in  each  Court  in  form  prescribed  by  Local  Govem^* 

ment,  CXLVI,  340.  *^ 

no  second  suit  for  rent  o{  the  same  holding  with^  ib^  months,  CXLVII,  340. 
rules  of  procedure  for  suits  to  recover  rent,  CXIM&.fe41. 
particulars  to  be  inserted  in  plaint,  CXLVIII  (6),  3«. 
summons  for  final  disposal  unless  in  special  cases,  CXLVIII  (c),  341. 
High  Court  may  direct  service  of  summons  by  registered  letter,  CXLVIII  (rf),  341. 
no  written  statement  without  leave  of  Court,  CXLVIII  («;,  342! 
evidence  how  to  be  recorded,  CXLVIII  (/  )^42. 
execution  may  be  had  on  oral  application,  CXLVIII  <flf),  342. 
unless  it  is  a  decree  for  ejectment  for  arrears,  CXLVIII  ^),  342.  ** 

no  execution  by  assignee  of  decree  unless  land  it  vested  in  him,  CXLVIII  (A),  342. 
payment  into  Court  of  money  admitted  to  be  due  to  third  person  essential  before 

a  plea  of  payment  is  heard,  CXLIX  (1),  345.  • 

notice  of  payment  to  be  given  to  third  person,  CXLIX  (2),  345.      • 
unless  such  person  institutes  a  suit  within  three  months,  money  to  be  paid  to  plaintiff. 

CXLIX  (3),  346.  ^  •       • 

this  not  to  affect  right  of  third  person  to  recover  it  from  plaintiff,  CXLIX  (4),  i^6 
No  plea  of  payment  admissible  without  a  payment  in  Couit  of  thl  amount  admitted 

10  be  due,  UL,  346.  \ 
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JUDICUL  PROCEDVRE.-Cantitmed. 

in  these  two  cases  Court  may  acoept  a  reasonable  portion  of  what  is  admitted  to  be 

done,  CLI,  346. 
Court  to  give  receipt  for  money  paid  in  receipt  to  be  a  vdid  acquittance,  GLIf, 

346. 
no  appeal  in  certain  cases  ;  District  Judge*8  power  of  revision,  CLIIl,  346,  347. 
ease  law  on  the  point,  347, — 356. 

decree  for  enhancement  to  take  affect  from  what  time,  CLIV,  350. 
equitable  relief  to  tenants  against  forfeiture,  OLV,  350. 
rules  as  to  away-going  crop  when  raiyat  ejected,  CLvI,  351. 
in  a  suit  to  eject  trespasser,  Court  may   order  an   alternative  of  pajinfi:  a  fair  rent, 

CLVir,362. 
Court  may  determine  incidents  of  tenancy  upon  application,  CLVIII  (1),  352. 

may,  to  this  end  direct  local  inquhy  by  Kevenue-ofl^r,  CLVIII,  (2),   362, 
such  order  to  have  effect  of  decree,  and  be  subject  to  appeal,  CLVIII  (3),  352. 

JULKAR— ^  FisHSBiBs. 
case  law  on,  407. 

JUMMABUNDI  PAPER— rii«  BviDiirc*. 

JUMMA  WASIL  BAKC  PAPER-- Ftrfe  Evidehci. 
value  of  such  papers,  213. 

JUNGLEBURI  TENURE— 
descriptions  of,  69. 
entitled  to  lenient  consideration,  72. 
but  liable  to  enhancement,  J73.  * 

JURISDICTION— «;?«  Judicial  Procedubb.  •  -  * 

in  proceedings  under  the  Act,  CXLIV,  338. 
wilii  respect  to  suit  for  arrears  of  rent  of  homestead  land,  387,  24,  29. 

KAMAT  LAND— 5m*Ehaicab. 

KHAMAR— 

nothing  in  Chapter  V  of  the  Act  confers  a  right  of  occupancy  in,  if  held  under  a  lease 

or  for  a  term  of  years,  CXI,  32* '. 
case  law  on,  320. 
provisions   of   Chapter  YI  as  to  non-oocupanoy  raiyats  do  not  apply  to,  C^7I, 

820. 
Local  Government  may  order  survey   and  record  of,  within  a  local  area,  CXVII, 

321. 
Revenue-ofSoer  may,  on  application  of  proprietor  or    tenant,    ascertain    and    record 

what  land  is,  CXVIII,  327. 
procedure  for  recording,  CXIX,  321. 
rules  for  the  determination  of,  CXX,  321. 
regard  to  be  had  to  local  custoAi,  CXX  (1)  (6),  321. 
Civil  Courts  to  be  guided  by  some  rules  as  Kevenue-ofiBcers,  CXX  (3),  322. 

KHAS  MAHALS-  * 

included  in  term  «  estate,"  III  (1^  20.  *  * 

KHUDKASHT  RAIYAT— 

who  is  a,  93—98.  • 

hiB  preiection  against  an  auction-purchasfr  at  a  revenue  sale,  70. 
«nd  against  an  auction-purchaser  at  a  rent  sale,  cL  3,  of  s.  11  Beg«  VUI  of  1819, 
464. 

KHA8RA— 

form  of,  432.  • 

KHATIANS— 

form,  433.  •       •  • 

KIND—  k 

rent  payable  yi—jS0«  Produce-Rents. 
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L\KH£RAJ  LAND— 5^6  Rbvbnub-fbee  Land. 

LAND— iS^e  Entbt  upon  Lakd,  Hohbstbad. 

not  defined  by  the  Act,  24» 

its  definition  in  other  Acts,  24,  29. 

how  defined  in  the  Public  Cess  Act,  408. 

occupancy  right  to  accrue  in  culturable,  HO,  112. 

jurisdiction  with  respeot  to  arrears  of  rent  for,  24, — 29. 

LANDLOKD— 586  Aqbnt,  Pbogbdubb-rbkts,    Beceipt,  Becobd  of  Bights,  Tbansfeb  ; 

Co-sHARBRS ;  Joint  Landlobds. 
definition  of,  III  (4),  20. 

notice  to,  of  transfer  of  permanant  tenure,  XII,  XVII  84, — 90 
cannot  acquire  right  of  occupancy  against  himself,  106 
effect  of  acquisition  of  right  of  occupancy  by,  XXII,  218. 
may  not  impose  abufaba  on  his  tenants,  LXXIV,  278 
entitled,  unless  restrained  by  contract,  to  measure  all  land  in  his  estate  or  tenure, 

XC(1),  302. 
damages  against,    suing  for  rent  without  reasonable  or  probable  cause,  LXVIII 

(2),  272.   • 
acquisition  by,  of  land  for  building  or  other  useful  purpose,  LXXXIV,  294. 
*  may  enter  on  holding  surrendered  and  let  or  cultivate  himself,  LXXVI  (5),  226. 
may  enter  on  holding  abandoned,  but  must  give  notice  to  Collector,  LXXVII,  229. 
not  bound   by  division  of  tenure  or  holding  or  distribution  of  rent  made  without 

his  written  consent,  LXXXVIII,  301. 
j^here  such  consent  may  be  inferred,   SOI,  255,  256. 
.    not  bouj^d  to  recognise  transfer,  123 — 128,  255,  256.  •         ^  ,„.,^„ 

•     notification  to,  of  incumbrances  created  on  tenures  and  holdings,  CLXXYI,  S79. 
conditions  binding  proprietor  or  permanent  tenure-holder  bind  persons  occupying 

land  within  their  estates  or  tenures,  GXCIV,  408. 

LANDLORD  AND  TENANT— 

relation  of,  how  far  afEected  by  transfer  of  landlord's  interest,  LXXII,  277. 
application  of  the  Act  only  to,  4 — 9. 

.  relation  of,  how  far  affected  by  transfer  of  tenant's  interest,  XII--XVII,  LXXIII, 
84—90,  278. 
LANDLORD'S  FEB- 

on  voluntary  transfer  of  permanent  tenure,  ill  (2),  84. 

on  sale  of  such  tenure  in  execution  of  decree  other  than  rent  decree,  XIII  (2),  89. 

on  succession  to  such  tenure,  XV,  90. 

LAND  REGISTRATION  ACT— 

receipt  of  person  registered  under,  as  proprietor,  manager,  &c.,  is  a  good  discharge 

for  rent,  LX,  243,  244. 
person  not    registered    under,  as  proprietor,  manager,   &c.,   may  not  distrain  for 

rent,  CXXI,  328. 
provisions  of,  492. 

LEASE— 5m  Incdmbbances.  « 

for  permanent  building,  gardei^  tank,  well,  canal,  &c.,  &c.,  protected  from  avoidance 
on  sale  of  estate  for  arrears  of  revenue,  7%  ^ 

of  land  for    dwelling-houses,  manufactories,  Ac,   is  a  protected  interest,  GLX, 
858.  .  .  • 

stamp  duty  on,  486.  487.  .  ^ 

definition  of,  485,  480. 

exempted  from  stamp  duty,  488,  489. 

does  not  prevent  the  growth  of  occupancy  right,  113,  CLXXVIII,  380. 

with  defined  boundaries  or  not,  228,  229.  *  • 

LIMITATION-^iSm  Indian  Limitation  Act. 

of  right  to  bring  successive  enhancement  suits,  being;  15  ypars,  XXXVIL  184. 

of  one  month,  for  objecting  to  pitce-list  published  by  Collector,  XXXIX.  (3),  189. 

of  six  months  after  expiry  .  of  term^  for  suit  to  eject  non-occup|ncy  raiyat,  XLY, 
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LIMITATION- Co«/m««d. 

of  three  months  from  refusal  to  execiite  aji^reement  for  eohanced  rent,  for Jioit  to 

eject  non- occupancy  raiyat  on  ground  of  such  refusal,  XL VI  (1),  200. 
of  three  months  from  date  of  payment,  for  suit   for   penalty  for   withholding 

receipt,  LVIII(l),  242. 
of  suit  for  penalty  for  withholding  receipt  in  full  or  statement  of  account,  being 

within  the  next  insuing  agricultural  year,  LVIII  (2),  242. 
of  six  months,  for  suit  against  landlord  for  penalty  for  exaction,  LXXV,  280. 
of  twelve  months,  for  application  for  registration  of  landlord's  improvement,  LXXX  • 

(3),  292. 
of  two  years  for  suit  by  oooupanoy  raiyat  to  recover  possession  of  holding  alleged  by 

landlord  to  have  been  abandoned,  LXXXVII  (3),  299. 
of  six  months  for  suit  by  a  non-occupancy  raiyat  to  recover  possession  of  holding 

alleged  to  have  been  abandoned,  t^. 
of  two  years,  for  measurement  by  purchaser  otherwise  than  by  voluntary  transfer, 

XC(2).  (c),302. 
in  suits,    appeals,  and   applications,   governed    by  time  prescribed  by   8ch.  Ill, 

CLXXXIV^  394. 
suit  or  appeal  instituted  and  application  made  after  period  of,  must  be  dismissed, 

though  limitation  not  pleaded,  CLXXXIV  (1),  394. 
nothing  in  these  provisions  to  revive  suit,  appeal  or  application  barred  before  oom- 

menoement  of  Act,  CLXXXIV,  (2),  394. 
sections  7,   8  and  9  of  Indian  Limitation  Act  not  to  apply  to  suits  and  applications 

under  the  Act,  CLXXXV.  ( 1 ).      . 
the  other  provisions  of  the  Indian  Limitation  Act  to  apply,  CLXXXV  (2),  396.  • 
in  suit  for  ejectment  of  teiAire-holder  or  raiyat  on  account  of  breach  of  condition  by 

one  year  from  breach,  Art.  I  of  Sch.  Ill,  417,  419.  • 

in  suit  for  recovery  of  arrear  of  rent  due  before  deposit  of  rent,  by  six  months  from 

service  of  notice  of  deposit.  Art.  2  (a)  of  Sch.  Ill,  417,  419. 
in  suit  for  recovery  of  arrear  of  rent  in  other  cases,  by  three  years  hoax,  last  day  of 

jrear  in  whictfit  fell  due.  Art.  2  (6),  of  Sch.  III.  417,  420. 
in  suit  to  recover  possession  by  occupancy-raiyat,  by  two  years  from  dispossession. 

Art.  3  of  Sch.  Ill,  417.  421,  422. 
in  appeal  from  decree  or  order  to  District  or  Special  Judge,  by  thirty  daye  from  date 

or  decree  or  order.  Art.  4  of  Sch.  Ill,  418. 
in  appeal    from  order  of   Collector^  by  thirty  days  from  date  of  order,  Art.  5  of 

Sch.  in,  418. 
in  application  for  execution  of  decree  or  order,  not  being  a  decree  for  money  exceed- 

dmg  Rs.  600,  by  three  years  from  date  of    final  decree  or  order.  Art.  6  of 

Sch.  UI,  418,  423,  424. 
but  where  execution  prevented  by  force  or  fraud,  Indian  Limitation  Act  to  govern. 

Art.  6  of  Sch.  Ill,  418. 

LOCAL  GOVERNMENT— 

may  fix  date  of  commencement  of  the  Act,  I  (2),  10,  11. 

may  extend  the  operation  of  the  Act  with  previous  sanction  of  QDvemor-General 

in  Council,  (1),  (3),  JO. 
may  appoint  officer  to  discharge  the  functions  of   Collector  or   Revenue-officer, 

Hi  (16),  (17i,  XXXI  (6),  XigSTI  (2)  ;  LXXX,  21, 180,  200,  292. 
may  nominate  a  manager,  XCVI. 

may  authorize  special  settlement  in  special  case,  CXII,  318. 
miy  d^ect  preparation  of  records,  CX,  CXV,  317 — 320. 
may  authorize  distraint  in  certain  case,  CXLI,  335. 
may  direct  occupancy-holdings  to  be  dealt  with  as  tenures  when  put  up  to  sale, 

CLXVm,  369. 
may  fix  local  arrears  of  s^taple  food-crops  for  price-lists,  XXXIX,  188. 
shall  publish  fh.  the  Gazette  lists  of  average  prices,  XXXIX  (5),  189. 
may  make  rules  for  payment  of  rent  by  money  order,  LIV.  236. 
may  prescribe  or  sanction  mcnlified  form  of  receipt,  LVI,  240. 
shsdl  prepare  and  sell  receipt-forms,  LIX,  243. 

^hall  presoribS  amount  of  fee  payable  on  deposit  of  rent,  LXI,  245,  440. 
or  payable  %n  account  of  distraint,  CXXXIV,  331,  440. 
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• 
LOCAL  GOVERNMENT— Conttaifwf. 

may  prescribe  forms  of  notice,  XII— XY,  84,  90^  441,444,  and  LXXXVII,  299,  445. 
may  make  rules  about  standards  of  measurement,  XCI I  (3),  306. 
about  procedure  of  Revenue-officers,  CYII,  316,  CLXXXIX,  404. 
about  verifying  application  for  registration  of  improvement,  LXXX,  292. 
about  assessors  of  compensation,  LXXXII,  293. 
for  ascertaining  khamar  land,  CXVIII,  321. 
procedure  in  makmg  such  rule,  CXC,  405. 
rules  made  by,  426 — 448. 
may  appoint  Special  Judges  to  hear  appeals  from  Revenue-officers  making  record  of 

right,  CVIII,  316. 
may  empower  judicial  officers  to  exercise  final  jurisdiction  in  suits  for  rent  exceeding 

Rs.  60,  CLIII  (6).  346. 
may  prescribe  mode  of  service  when  the  Act  is  silent,  GLXXXIX,^  405. 
shall  prescribe  fee  for  notice,  XU— XVII,  CLXXXIX,  84—90,  404,  440. 

MAHTUT— 5c«  Abwabs. 

MANAGER—  • 

District  Judge  may  call  upon  co-owners  to  rhow  cause  why  they  should  not  appoint 

a  common  manager,  XCVIII,  308. 
he  may  order  them  to  appoint  a  manager  if  cause  is  not  shown,  XCIV,  309. 
he  may  appoint  manager,  if  order  is  not  obeyed,  XCV,  309. 
may  direct  management  by  Court  of  Wards,  if  Court  consents,  XCV  (a),  309. 
Local  Government  may  nominate  a  manager  of  all  estates  and  tenures  for  local 

area,  XCVI,  309. 
•     The  Court  of  Ward's  Act  applicable  to  management,  XCVII 309. 

remuneration,    powers,    and   duties  of  a    manager  appointed  by   District  Jndge, 

XCVIII,  309. 
High  Court  may  make  rules  defining  powers  and  duties  of  maoitgers,  C,  810. 
manager  removable  by    order  of  District  Judge,   and  not   otherwise,  XCVIII  (8), 

310. 
District  Judge  may  restore  management  to  co-owners,  XCIX,  310. 

MANDULS— 

of  Midnapore  are  tenure-holders,  60. 

MANUFACTORIES— 

leases  of  laud  for,  protected  on  sales  for  arrear  of  r  evenue,  ss.  37,  52  of  Act  XI  of 
1859,  13  of  Act  Vn  (B.C.)  of  1868,  71. 

MAP— 

Local  Government  may  employ  Revenue-officer  to  enter  on  land  and  make  a  map  of 

it,  CLXXXIX  (1),  (6),  404. 
value  of,  as  evidence,  36,  215. 

MARTS— 

of  district  at  which  prices  shall  be  recorded,  446,  448. 

MEASUREMENT— 

alteration  of  rent  on  alteration  of  area  proved  by,  LI  I,  222. 

landlord  entitled  to  measure,  XC  (I),  3t)2.  * 

but  not  more  than  once  in  ten  years  without  tenant's  consent  or  Collector's  permission, 

XC,  (2),  (3),  302.  _  ^  ^       . 

unless  in  certain  excepted  cases,  XC  (2),  302. 
power  of  Civil  Court  to  order  tenant  to  attend  and  point  out  boundaries,  XCI  (1), 

305. 
map  or  record   of  measurement  presamed  correct  against  tenant  who  fails  to  attend, 

XCI  (2),  306. 
to  be  made  by  acres,  unless  otherwise  directed,  XCII  (1),  306. 
acre  to  be  converted  into  local  m^sure,  XCL,  (2),  30&.       • 
Local  Government  may  make  rules  declaring  local  standards,  XCIIi3),  306. 
such  declaration  to  be  presumed  correct  until  contrary  shown,  XCir(3),  806. 
a  CO  sharer  cannot  measure,  304.  ^ 
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MINES— 

lease  of  land  for,  protected  on  sale  for  arrears  of  revenne,  ss.  37,  52  of  Act  XI  of 
1859.  71. 

MOEURARI  LEASE— 5e6  Pbbhanbnt  tbnvb«  and  Tbnubb.  • 

may  be  granted  by  proprietor,  CLXXIX,  388. 

MOKURARI  TENURES. 

protected  from  avoidance  on  sale  of  estate  for  arrears  of  revenue,  s.  37  of  Act  X[I  of 
1859, 12  of  Act  Vll  (B.C.)  of  1868,  7. 

MORTGAGEE- 

no  tenant  bound  to  pay  rent  to  a,  who  is  not  registered  in  the  Collector's  register, 

s.  78,  of  Act  VII  (B.C.)  of  1876^  492. 
if  registered,  bis  receipt  is  a  full  acquittance  of  rent,  LSLXIX  {d), 

NAIBS — bee  Agent,  Qumashta; 

NIJ  JOTE  LAND— 5m  Khamab. 

NON-OCCUPANCY  RAIYATS— &«  Baitat, 
meaning  of,  LIV  (r),  3. 
law  relating  to,  XLl— XLVII,  192-202. 

NOTICE— 

of  transfer  of,  succession  to,  permanent  tenure,  XII,  XVII,  84,  96. 

form  of,  under  s.  XII,  441.  . 

form  of,  under  s.  XIII,  44$.  »  • 

form  of,  under  s.  XIV,  443.  • 

form  of,  under  s.XV,  443,  444. 

fees  of,  440. 

of  enhancement  qp  longer  necessary,  153,  154. 

old  law  on  notice  of  enhancement,  155,  104. 

of  transfer  of  landlord's  interest  to  be  given  by  transferee,  LXXII,  277. 

if  not  given,  tenant  not  liable  for  rent  paid  to  transferor,  LXXII  (1),  277. 

of  transfer  of  his  holding  by  occupancy  raiyat,  LXXII  I, '278. 

to  quit,  in  case  of  raiyat  not  haviug  a  right  of  occupancy,  XLV  197,  200. 

in  case  of  under-raiyat,  XLIX  (6),  202.  ^ 

of  surrender  by  a  raiyat,  LXXXVI,  295. 

to  landlord  of  deposit  of  rent  tendered  and  refused,  LXIII  (2),  248. 

by  landlord  of  entry  on  abandoned  holding,  LXXXVII  (2),  299. 

form  of  such  notice,  445. 

of  summary  sale  for  arrears  of  rent,  of  tenure  on  which  right  of  selling  for  such 

arrears  has  been  reserved,  clause  2,  s.  8  of  Regulation  VIII  of  1819,  45i8 
of  sale  of  distrained  property,  CXXVII,  332. 
of  sale  of  tenure  or  under-tenure  to   be  sold  in  execution  of  decree   for  its  own 

arrears,  CLXIII,  363, 
any  notice  under  the  Act  pay  be  served  on  as:ent,  CXXXVII  (2),  403. 
Local  Government  may  prescribe  mode  of  service  of  notices,  where  Act  is  silent.  ^ 

CLXXXIX  g2),  404.  ^  *  ^ 

OCCUPANCY  HOLDING—  « 

lirfble  K  sale  for  arrears  of  rent,  LX V,  265. 
liability  for  rent  after  transfer  of,  LXXIII,  278. 
application  for  sale  of,  CLXII,  362. 
proclamation  for  sale  of,  (^LXIII  (6),  363. 
sale  of,  CLX\I,  368.     ' 

may  be  dealt  with  as  tenure  when  put  up  to  sale,  if  so  directed  by  Local  (Govern- 
ment, CLX  VIII,  a|,69. 

OCCUPANCY  UAIYAT— 5e«  Raiyat,  Ocxjdpancy  Right. 
treated.  XIX-^-XL,  91—192. 
meaning  of,  I'V  (A),  38. 
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OCCUPANCY  BIGHT— ^ee  Ewhahcembnt,  Khamah,  Raiyat,  Skttlbd  Raitat,  Salb 

FOB  ABBBAB8  UNBBB  DBOBBB. 

continuance  of  existing,  XlX,  91. 

acquired  Jby  holding  land  as  a  raiyat  for  twelve  years,  XX,  92. 

history  of,  93, 98. 

a  trespasser  cannot  acquire,  98. 

a  middleman  or  tenure-holder  cannot  acquire,  99. 

a  ticcadar  or  proprietor  cannot  acquire,  105. 

an  under-raiyat  cannot  acquire  right,  99. 

a  co-sharer  cannot  acquire,  99. 

but  a  butwara  does  not  extinguish  occupancy  right  already  acquired,  100, 

a  firm  or  capitalists  cannot  acquire,  103. 

can  be  acquired  by  holding  different  land  at  different  times,  XX  (2),  92. 

can  grow  only  in  cultivable  land,  100 — 103,  110,  112. 

payment  of  rent  not  essential  to  create,  104. 

can  grow  by  continuous  possession  for  12  years,  107,  110. 

grows  in  bhagdhari  and  bhaoli  holdings,  104. 

not  transferable*by  itself,  123,  1*26. 

effect  of  suet  transfer,  127,  128. 

but  transferable  by  custom,  CLXXVIII  (3),  (d)  and  CLXXXIIf,  illustration  (a), 

380,  393,  LXXIII,  278. 
settled  raiyat  has  right  of  occupancy  in  all  land  held  by  him  in  his  village,  XXI, 

117. 
acquired  by  landlord,  ceases  to  exist,  XXII.  118. 
incidents  of  occupancy-right,  XXII — ^XXVI,  18, 133.    • 
occupancy  raiyat  may  use  land  in  any  way  which  does  not  impair  its  value  or  utility, 

AX  XXX,  1^9. 
cannot  be  taken  away  or  limited  by  any  contract,  CLXXVIII,  379,  380. 
may  not  cut  down  trees,  XXIII,  129. 

must  pay  rent  at  fair  and  equitable  rates,  XXIV,  131.  * 

may  not  be  ejected  except  in  two  cases,  XXV,  132. 
is  heritable,  but  does  not  escheat,  XXVI,  133. 
is  a  protected  interest,  CLX  (d)^  358. 

may  not  be  acquired  by  holding  as  an  ijaradar  or  farmer,  XXII  (3),  118. 
but  person  having  occupancy -right  does  not  lose  it  by  holding  an  ijara  or  farm,  XXII, 

Expl.,  118,  119. 
lessee  under  lease  for  reclamation  of  waste  land  cannot  be  debarred  from  acquiring 

occupancy-right  in  such  land,  CLXXVIII,  proviso  i.  380. 
but  landlord  who  has  himself  reclaimed  may  bar  acquisition  of  occupancy-right  for 

30  years,  LXXVIII,  proviso  ii,  380. 
raiyat  may  not  acquire,  in  utbandi,  or  in  chur  or  dearah  land,  until  he  has  held  for  12 

years,  CLXXX  (1),  383,  384. 
Collector  may  declare  that  land  has  ceased  to  be  chur  or  dearah  land,  CLXXX 

(3),  384. 
custom  that  under-raiyat  may  acquire,  CLXXXHI,  Illustration  (2),  393. 

ORCHARD  LAND—  * 

Conti-act  about,  valid  in  spite  of  th«  Act,  CLXXVIII,  proviso  iii,  380. 

ORISSA—  *  * 

the  Act  does  not  extend,  but  may  he  extended  to^  I  (3),  10. 

repeal  of  other  enactments  upon  such  extension,  II  (2),  16.  ^       • 

rent  law  now  current  in,  412. 

PARTITION—  . 

enactment  relating  to,  of   revenue-paying  estates  not  affected  hy«  provisions    oif 

the  Act,  CXCV  (irf.),  408. 
does  not  destroy  an  occupancy  right  already  acquired,  XX.  ^ 

PASTURAGE—  \ 

right  of  occupancy  in,  407.  ^  • 

provisions  of  the  Act  as  to  recovery  of  arrears  of  rent  to  apply  to  rigBts  of,  CXCllI, 
407. 
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PAl^I,  PATNIDAH— Se6  Sjllb  fob  abbbabs  u9dbb  dbcbbb,  Suhmuit  Salb.  Bboib^ 

TBATION   OV  TBAN8FBB8. 

enactment  relating  to  patni-tenures  not  affected  by  provisions  of  the  Act,  CXCV 

«,408. 
definition  and  incidents  of,  a  1.  of  Regulation  YIII  of  1819,  449,  453. 
effect  of  partition  of  estate  upon,  s.  Ill,  of  Act  VIII  (B.Cj  of  1876. 
sale  o^  for  arrears  of  rent,  ss.  5,  6,  7  uf  Regulation  Yill  of  1819,  455 — 457. 

PAY,  PAYABLE,  PAYMENT— 
definition  of,  III  (6),  20. 

PAYMENT— 

of  rent  in  four  eqnal  instalments^  LIII,  235. 

according  to  established  usu^e  of  pargana,  LIII,  235. 

time  and  place  for,  LIV,  235. 

appropriation  of,  LV,  288. 

of  rent  deposited,  LXIV,  249. 

of  money  into  Court  admitted  to  be  due  to  third  person,  CXLIX.  345. 

plea  of,  not  admissible  till  money  admitted  to  be  duo  is  paid  into  Qouwt,  CL,  346. 

provision  as  to  part  payment,  CLI,  346. 

Court  to  grant  receipt  of  such,  CLII,  346. 

PENALTY  OB  DAMAGES— 

for  exaction    of  money  or  portion  of  produce  in  excess  of  rent  lawfully  payable, 

LXXV,  280. 
for  withholding  receipts  or  statements  of  accounts,  or  failing  to  keep  counterparts, 

LVIII.  242. 
against  tenant  neglecting  to  pay  rent  without  reasonable  or  probable  cause,    LXYIII 

(1),  272 
against  landlord  instituting  suit  for  rent  without  reasonable  or    probable  cause, 

LXVIII  (2),*72. 
for  distraint  or  attempted  distraint,  otherwise   than  according  to  law,  CLXXl^VI 

(1),  (a),  403. 
for  resisting  distraint  duly  made,  or  removing  property  duly  distrained,  CLXXXVI 

(1),  (6)403. 
for  preventing  the  reaping,  gathering,  storing,  &c,,  of  produce  of  a  holding,  CLXXXVI 

(1),  (c),  403. 
any  such  Act  to  be  deemed  criminal  trespass  within  meaning  of  Indian  Penal  Code, 

CLXXXVI  (1)  403. 
person  abating  such  Act  to  be  deemed  to  abate  criminal  trespass,  CI^XXVI  (2), 

403. 

PERMANENT  8ETTLEMEMT— SiM  PsBsuxPTioir. 
definition  of,  III  (12),  20,  37. 

PERMANENT  TENURE— 5e«  Presumption. 

definition  of,  III  (8),  20, 30, 35. 

what  are  known  as  permanent  tenures,  31 — 36. 

no  ejectment  from,  unlesS  for  breach  of  conditions,  X,  80. 

is  transferable  and  divisible,  XI,  83.  « 

transfer  of,  by  sate,  gift^  or  mor%age  how  to  bS  made,  procedure  of  regiateriog 
such  transfer,  XII,  84. 

by  sale  in  execution  of  decree  not  being  decree  for  rent,  XIII,  89. 

by  salffin  execution  of  decree  for  rent,  XIV,  89. 

succession  to,  XV,  89,  90. 

succession  to  share  in,  XVII,  90. 

pending  notice  of  succes«on  to,  no  rent  is  recoverable,  XVI,  90, 

no  ejectment tfrom,  for  Arrears  of  rent,  LXV,  265. 

grant  of,  possible  in  spite  of  the  Act,  CLXXIX,  383. 

persons  occupying  la^d  within  bound  by  rules  and  conditions  binding  on  tenure- 
holder,  CXCIV,  408.  •  . 

PLAINT—  ^ 

form  of,  in  shits  for  arrears  of  rent,  CXLYIII  (6),  341. 
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PLANTATIONS^ 

lease  of  land  for,  how  far  protected  on  sale  for  arrears  of  rev^enue,  ss.  37^  52  o£  Act 

XI  of  1859 ;  12,  13  of  Act  VII  (B.C,)  of  1869,  71. 
on  sale  of  tenure  or  holding  f o;*  arrears  of  its  own  rent,  CLX  (c^,  368. 

POSSESStON— 

suit  to  recover,  by  occupancy-raiyat  to  he  instituted  within  two  years  from  date  of 
dispossession,  Art  3  of  Sch.  Ill,  117,  421. 

PKESCUIUED— 

definition  of.  III  (15),  4. 

PUBSUMPTION— 

of  a  tenant  being  a  tennre  holder,  where  a  jote  exceeds  100  bighas,  V  (5),  40. 

that  person  admitted  or  proved  to  hold  land    as  a  raiyat  has  held  for  12  years, 

XX  a),  93. 
that  rent  payable  by  occnpancy-raiyat  is  fair  and  equitable,  XXVII,  143. 
from  payment  of  same  rent  or  rate  of  rent  for  20  years,  L  (2),  203. 
ease  law  on  the  point,  2(»4,  222. 

no  such  presumption,  when  record  of  rights  made,  CXV,  319. 
that  rent  aftd  conditions  of  tenancy  are  same  as  in  last  preceding  year,  LI,  222. 
that  receipt  for  rent  not  in  form  is  an  acquittance  in  full,  LVI  (4),  241. 
that  existing  rent  fair  and  equitable  until  contrary  is  proved,  CIV  (3),  314* 
of  notice  of  surrender  having  been  given,  LXXXVlI  (3),  295,  296. 
of  correctness  of  map  and  measurement  against  raiyat  failing  to  attend  and  point  out 

boundaries,  XCL  (2),  305. 
t)f  correctness  of  declaration  of  local  standard  of  m^surement,  XCII  (3),  306. 
*     of  correctness  of  undisputed  entries  in  record  of  rights,  CIX  (2),  3 17. 

I'RBVAILING  BATE— 

enhancement  on  the  ground  of,  XXX  (a),  146. 

meaning  of,  167. 

how  determined,  XXXI,  180.  • 

PRICE  LISTS— 

preparation  of  periodical  lists  of  the  market  prices  of  staple  food-crops,  XXXIX,  188. 

of  what  marts  in  districts  to  be  taken,  446,  448. 
PRICES— 

rise  of,  as  a  ground  of  enhancement  of  rent,  XXX  (6),  14,  170,  177,  182, 

fall  of,  as  aground  of  reduction  of  rent,  XXX VII I  (6),  185. 
PRIVATE  LAND— 5m  Khamab. 
PROCLAMATION  OF  SALE— 

of  distrained  property,  CXXVII,  332. 

how  to  be  served,  CXXVII  (2),  332. 

to  be  issued  simultaneously  with  ordor  of  attachment,  CLXIII  (7),  364, 

what  to  contain,  CLXIII  (2),  363. 

how  to  be  published,  CLXIII  (3),  363. 
PROCEDURE— 5f«JuDiaAL  Procedure.  ^ 

Local  Government  may  make  rules  to  regulate,  of  Revenne-ofScers,  CLXXXIX  (1),'404 

PfiODUCE  RENTS— 5f#  Commutation.  •  • 

or  rents  taken  by  (1)  appraisement,  or  (2)  division  of  the  produce,  LXIX — LXXI, 

273-277.  * 

increase  of,  of  land  as  a  ground  of  enhancement  of  rent,  XXX  (c),  (4),  XKXIII, 

XXXIV,  146,  183,  177. 

PRODUCTIVE  POWERS— 

increase  of,  a  ground  of  enhancement  of  rent,  XXX  (#)^  (<!>,  146. 

PROPORTION—  • 

application  of  rule  of,  in  enhancement  c&ses,  XXXII  (&),  182. 

PROPRIETOR— Stfd  Co-sHAREB,  KAmab,  Lakdlord. 

definition  of ,  III,  (2),  20.  ,  .^ 

acquisition  by,  of  right  of  occupancy  in  land  forming  part  of  his  «own  e8tate,*XXII, 

118. 
ascertainment  of  tenants,  rents  and  holdings,  Ac,  by  Bp^i|!9  ^0$^!^^^  ^PP^^^^^^^ 
of,  cm,  CVII,  314-310.  .      ^ 
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PROPRIETOR- Con<iiitt«rf.  «      ; 

rules  or  conditions  binding  on,  bind  also  persons  occupying  land  within  his  estaie^ 

CXCIV,  408. 
unr^stered  proprietor  majr  not  recover  rent,  s.  78,  of  Act  Vll  (B.C.),  of  1876,.  492. 
receipt  of  registered  proprietor  is  a  full  acquittance  of  rent,  s.  79  of  Acl  Vll  (B.CO 

PROTECTED  INTERESTS— 5m  Salb  fob  abbbabs  undbb  dbcbbb. 

defined,  CLX,  358. 

all  sales  subject  to  protected  interests,  CLIX,  353. 
PURCHASER— 5^«  Proprietor. 

at  sale  for  arrears  of  revenue  naay  not  eject  or  enhance  rent  of  raiyat  having  r^t^ 
of  occupancy  at  fixed  rate,  proviso  to,  s.  37  of  Act  XI  of  1859,  70—71. 

may  not  eject,  but  may  enhance  rent  of,  raiyat  having  right  of  occupancy,  but  not 
holding  at  fixed  rent,  XXXVII,  LII  of  Act  of  XI  of  1869. 70,  71. 

powers  of  enhancement  as  to  other  lands,  s.  37  of  Act  XI  of  1869.    70,  71. 

powers  of  purchasers  of  tenures  at  a  rent  sale,  CVIX,  353, 

PUBLIC  WORKS  CESS— 5ee  Cess  and  Road  Cbss. 

PYEKASHT^ 
defined,  93. 

QXJIT—See  Noticb,  Surrender. 

ItAIYAT— 5««  Abandonmbnt,  Impboybmbnts,  Right  or  Occupakct,  Sbttlbd  Raiyat, 

SUB-LBTTING.  SUBBBNDEB,  TbaMSFBB.  '  • 

classification  of,  IV,  38.      •  »  • 

meaning  of,  V  (2),  (3),  (4),  (5),  39,  40,  49,  50. 

holding  at  fixed  rates,  XVI II,  90. 

rent  or  rate  of,  not  changed  since  Permanent  Settlement  may  not  be  increased,  L  (1), 

203. 
rent  of,  not  chafiged  for  20  years  presumed  unchanged  since  Permanent  Settlement, 

L  (2),  203. 
under  what  circumstances  this  presumption  should  be  raised,  L  (3),  (4),   CXIII} 

203,318. 
raiyat  at  fixed  rent  not  liable  to  ejectment  or  enhancement  by  auction-purchaser, 

ss  37,  52,  of  Act  XI  of  1859 ;  XII  of  Act  VII  (BC.)  of  1868  ;   11   of  Reg. 

VIII  of  1819,  70,  71,  463—464. 
having  right  of  occupancy,  but  not  entitled  to  hold  at  fixed  rate,  XIX,  XL,  91, 192. 
ejectment  of  occupancy  on  what  grounds,  XXV,  132. 
ejectment  of  occupancy— not  possible  for  arrears  of  rent,  LXV,  265. 
rent  for  time  being  payable  by  occupancy,  presumed  fair  and  equitable,  XXVII,  143. 
money-rent  payable  by  occupancy,  enbanceable  only  under  Act,  XXVII  1,  143. 
conditions  under  which  money-rent  of  occupancy,   may  be  enhanced  by  contract, 

XXiX,  143. 
enhancement  of  money-rent  of  occupancy,  by  suit,  XXX,  XXXYIl  ;  See  Enhance- 

HBNT  146,  184. 
entitled  to  reduction  of  itioney-rent  on  what  grounds,  XXXVIII,  185. 
commutation  of  rent  in  kind  payable  by,  XL,  Oi^XXVIlI  (3)    (8)  191,  379,  380. 
transfer  of  holdin^e^  by  occupancy*without  consent  Jf  landlord,  LXXIII,  CLXXVTII, 

(3)  {d\  CLXXXIII.  Illustration  (1).  278,  380,  393. 
nght  of  to  make  improvements,  BXXVl— LXXVUI,  CLXXVIII  (1)  (ii,  288,  291, 

occupancy  raiyat  may  not  be  ejected,  but  his  rent  may  be  legally  enhanced  by  auction 
purchaser,  ss.  31,  52  of  Act  XI  of  1859  ;  12  of  Act  VII  (B.C.)  of  1868, 
cl.  3  of  sectien  II  of^Reg.  VIII  of  1819,  70,  71. 

not  having  a  tight  of  ocCupancy,  or  non-occupancy  raiyat,  XLI,  XLVII,  192,  202. 

Non-occupancy  liable  to  pay  rent  agreed  upon  at  time  of  admission,  XLII,  192. 

enhancement  of  rent  o^non-pccupancy,  XLIII,  XL  VI,  194,  200. 

non -occupancy,  liable  to  ejectment  upon  what  gftunds,  XLIV,*194. 

conditions  of  ibjectment  on  ground  of  refusal  to  agree  to  enhancement,  XLVI,  200. 

Wft  admitted  to  occupation  by  lease  which  continues  occupation,  XLVII,  202. 

right  of  non-occupancy,  to  make  or  ask  his  landlord  to  make,  improvements,  LXXIX, 
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RATB— 1$^«  Pbrvailikq  Rate,  Raiyat,  Pbksumption,  Rent* 

BBCBIPT— 

tenant  entitled  to,  on  payment  of  rent,  LVI  (1),  240. 

counter-foil  to  be  retained  by  the  landlord,  LVI  (2),  240. 

receipt  ind  counter-foil  what  to  specify,  LVI  (3),  240. 

form  of  receipt,  Sch.  II,  413,  414. 

not  in  prescribed  form  presumed  a  receipt  in  full,  but  sufficient  if  it  contains  the 

particulars  in  substance,  LVI  (4),  241. 
penalty  for  withholding,  LVI  (4),  242 

forms  to  be  prepared  for  sale  b v  Local  Government,  LI  X,  243. 
by  registered  proprietor,  a  good  discharge  for  rent,  LX,  243,  244. 

effect  of,  granted  by  court  for  rent  deposited,  LXII,  247. 
effect  of,  granted  by  Oourt  to  defendant  pleading  payment,  CLII,  346. 
stamp  on  receipts,  487,  489. 
RBCLAMATION— 5w  Waste  Land. 

of  land  to  be  presumed  an  improvement  with  reference  to  raiyats'  holdings,  LXXVI 

(2;,  W,  (df,  288,  289. 
left  wholly  to  oontract,  OLXXVIII,  proviso  («),  380. 
occupancy  ^ht  will  accrue  in  land  reclaimed,  OLXXVIIf,  proviso  (1),  380, 

RKOOBD  OF  PROPRIETOR'S  PRIVATE  LAN DSee  Khamab. 

RECORD  OF  RIGHTS— 

as  provided  for  in  the  North- Western-Provinces  Land  Revenue  Act,  497 — 502s 
Local  Government  may,   with  the  sanction  of  Governor-General  in  Council,  order 
preparation  of  record  of  rights  in  a  local  area,  CI  (1),  311* 
.     may,  wi^^out  sanction^  direct  it—  * 

(a)  upon  application  of  landlords  and  tenants,  01  (2),  (a),  311. 

(b)  when  it  is  calculated  to  settle  or  avert  a  serious  dispute,  Cl  (2),  (5),  311. 

(e)  when  local  area  is  mider  management  of  Government  or  Court  of  Wards, 
Cl  (2),  (c),  311.  , 

{d)  when  settlement  of  revenue  is  being  made,  CI  (2),  (d),  31 1. 
notification  in  Gazette  conclusive  evidence  of  order,  CI  (3),  311. 
order  to  specif y  particulars  to  be  recorded,  CII,  3 13. 
'  what  particulars  to  be  specified,  Cll,  313. 
power  for  Revenue-officer  to  record  particulars  on  application  of  proprietor  or  tenure- 
holder,  cm,  314. 
procedure  as  to  recording  or  settling  rents,  CIV,  315. 
record  to  be  published  and  objections  considered,  CV  (1),  315. 
publication  after  final  settlement,  conclusive  of  evidence  that  duly  made,  CV  (2), 

315. 
procedure  in  case  of  dispute  as  to  entries  in  record,  CVI,  316. 
proceedings  of  the  revenue   to   be  regulated  by  Code  of  Civil  Procedure,  subject  to 

rules  oy  Local  Government,  CVII,  316. 
and  his  decision  to  have  the  force  ot  a  decree,  CVII,  316. 
appeal  to  lie  Irom  Revenue-officer  to  Special  Judge,  CVIII  (1),  (2),  317. 
and  from  Special  Judge  to  High  Court,  CVllI  (3),  317. 

power  ol*  High  Court  to  settle  a  new  rent  and  on  what  evidence,  CVIII  (3),  317. 
disputed  and  undisputed  entries  4o  be  distinguished  in  record,  CIX  (1),  317. 
undisputed  entries  to  be  presumed  correct,  ClJ?,  (2),  317.  * 

settlement  to  take  effect  irom  beginning  of  next  agricultural  year,  CX,  317. 
stay  of  proceedings  in    Civil  Courts  during  preparation  of  record  of  riglits  fqr  local 

area,  CXI  (a),  318,  * 

High  Court  may  transfer  to   Revenue-Officer  certain  classes  of  pendinsr  cases.  CXI 

(6),  318. 
Local  Government,   with   sanction   of  Govemor-Genoral  in    Council,   may,  in  the 

interest  of  public  order,  &c.,  empower  Revenue-officer  to  settk  and  reduce  rents 

CXll  (1),  3i8  ' 

settlement  record  not  to  take  effect  until  confirmed  by  filovemor-General  in  Council 

CXII(3),3i8.  ^  . 

vent  of  tenure  or  ocenpanoy  holding  settled  by  Revenue-officer  not  to  be  enhanced 

for  15  years,  save  in  certain  cases,  CXIII,  31b.  • 
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RECORD  OF  niQETS^Continued. 

rent  of  non-occupancy  holding  so  settled  not  to  be  enhanced  for  5  years,  CXIII,  318. 
expenses  to  be  defrayed   by  landlords  and  tenants  in  proportions  directed  by  tiocal 
Government,  C'XIV,  319. 
and  to  be  realized  as  arrears  of  revenue,  CXI  V,  319.  • 

twenty  years*  presumption  ceases  when  record  ol'  rights  made,  CXV,  319. 

REDUCTION— 

of  money-rent  may  be  sued  for  by  occupancy  raiyat,  XXXVIII,  185. 

his  right  to,  may  not  be  taken  away  by  any  contract,  tLXXVllI  (3),  (/),  380» 

price-lists  as  evidence  in  proceedings  lor,  XXX IX  (6),  189. 

of  rents  by    Revenue-officer  specially  employed  by  Government,  CXII,  818. 

no  provinon  for  the  reduction  of  the  rent  of  a  tenure-holder,  68. 
every  tenant  entitled  to  reduction   of  rent  for  alteration  of  area,  LII  (b),  222. 
proportion  of,  LII  (4),  223. 

REGISTER— 

of  rent  suits  instituted  in  the  Civil  Courts,  CXLVI,  340. 

REGlftTERKD— 

definition  of,  III  (18),  21. 

REGISTERING  OFFICER— 

duty  of,  when  registiBrinir  voluntary  transfer  of  permanent  tenure,  XII,  84. 

to  notify  incumbrances  to  landlords,  OLXXVI,  379. 
REGISTRATION  ;  REGISTRY— 

of  contracts  by  occupancy  raiyats  for  enhancement  of  money  rent,  XXIX  (a),  J143, 

of  agreements  by  non-occu{)any  rniyats  for  enhanced  rent,  XL  111^  194.  . 

of  tenancies  at  nxed  rents  or  rates  of  rent,  L  (2),  203.  *  , 

of  improvements  made  by  landlords,  LXXX,  292. 

of  subleases  by  raiyats,  LXXXV,  294. 

of  incumbrances  on  tenures  and  holdings,  CLXXV,  OLXXVI,  378,  379. 

of  transfer  of  pathi  taluks,  sections  5,  6,  of  Reg.  VIIl  of  1819,  455,  456. 

BBLINQUISHMENT— 5e«  Subrender  . 

RENT— 5<j«  Alteration,   Arrears  of  Rbnt,  Commutation,  Dbpobit,  DiviEaoN,  Eject- 

MENT,     EnUANCBMBNT,      IhSTALMBIIT,      ProDUCE-RKNTS,        RBCBIFT,       RlCOBD-OF- 
RlQHTS,  TbANSFBR. 

definition  of,  111(5;,  20. 

in  kind,  III,  (5),  20,  23 

payable  and  deliverable,  22,  23. 

on  account  of  use  of  land,  25,  29. 

by  tenant  to  hii  landlord,  24. 

dasturat  is  not,  24. 

can  a  co -sharer  sue  for,  250. 

a  registered  owner  by  itself  not  entitled  to  recover,  263. 

a  rent  suit  should  be  against  recorded  tenant,  255. 

intervention  in  rent  suits^  257. 

rate  of,  260,  263. 

at  no  higher  rate  than  mentioned  in  road  cesn  return  recoverable,  261,  490. 

not  recoverable  by  person  not  giving  notice  *o&  succession  to  permanent  tennre, 

XVI,  90.      " 
payable  by  occupancy  raiyat  presni^ied  fair  and  equitable,  XXVI  I,  143. 
19  kind,  payable  by  occupancy  raiyat,  commutation  of,  X,  191. 
paid  by  tenant  after  transfer  of  landlords'  interest,  LXXl  I  (4),  277. 
rent  or  rate  of  rent  of  tenant  who  has  held  since  permanent  settlement  not  Sable  to 

increase,  L(l),  203. 
except  on  ground  of  alt^r«ttion  of  area,  L  (1),  LII  (2),  (a),  203,  222. 
uniformity  o£  rent  for  20  years  raise  a  presumption,  L  (2),  203. 
principle  not  afEected  by  division  or  amaI>;amation  of  raiyat's  holdings,  L  (3),  203. 
not  applicable  to  tenancies  for  terms  or  at  will,  Jj  (4),  203. 
alteration  of  r^nt  on  alteration  of  area,  LII,  222. 
additional  repx  for  excess  land  found  on  measurement,  LII  (a),  222. 
aldditional  rent  on  what  principle  determined,  LII  (3),  223. 
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RENT— C<m/tmf«r/. 

abatement  of  rent  on  what  principle  determined,  LIT  (4),  223. 

to  be  payabU  in  four  quarterly  instalments,   subject  to  agreement  or  nsage,  LI  IT, 

235. 
each  instalment  payable  before  sunset  of  due  date,  LIT  (1),  235. 
place  of  payment,  LI  V  (2) 
definition  of  an  "  arrear  **  of,  LTV  (3),  236. 
appropriation  of  payment  made  on  account  of,  LV.  238- 
payment  of,  entitles  the  tenant  to  a  receipt,  LVf,  240.— Ftcfo  Receipts. 

entitles  to  full  discharge  or  statement  ot  account  at  close  of  year,  LVII,  241. 
landlord  to  retain  copy  of  statement,  LVII  (3),  242. 

may  be  deposited  in  Court  in  what  cases  .ic,  LXI— LXIV,  249.    See  Dbposit. 
arrears  of,  how  recoverable,  LXV— LXVIII,  265,  272. 
ca<«e  law  on  arrears  of,  250,  265. 

damages  for  withholding  or  claming  rent  without  reasonable  cause,  LXVIII,  272 
certain  sections  of  Civil  Procedure  Code  not  to  apply  to  suits  and  recovery  of,  CXLVIII 

(a),  341. 
rules  of  procedjq-e  for  such  suits,  CXLVIII,  341. 
no  second  suit  for  rent  of  same  holding  within  three  months  after  previous  suit, 

CXLVII,  340. 
execution  of  decree  for,  on  oral  application  made  when  decree  passed,  CXLVIII  (g), 

342. 
no  execution  by  assignee  of  decree  for,  CXLVIII  (k\  342. 

E leading  in  suit  for^-SM  Judicial  Pbocbdubb,  342 
1  estate  not  permanently  settled,  liable  to  enhancement  on  expiry  of  temporary  tettle- 
meat,  CXCI,  405-  * 

'    may  be  imposed  or  increased  notwithstanding  contract  when  revenue  is  imposed  or 
increased,  CXCII,  406. 
of  land  or  tenure  not  included  in  road  cess  returns  may  not  be  recovered,  sa.  19, 

20  of  Act  X  (B.C.)  of  1880.  261 .  ^ 

clnim  for  rent  not  included  in  a  previous  suit  is  relinquished,  264. 
recovery  of  money  paid  by  tnird   parties  to  discharge  rent  of  tenure  or  holding^ 

CLXXia),372. 
rent  is  a  first  charge  upon  a  tenure  or  occupancy  holding,  LXV,  266. 

RENT-FREE  TENURES— 

rent-free  grant  in  arrear  not  permanently  settled  not  protected  from  paying  fair  and 
equitable  rent  when  revenue  is  imposed  or  fresh  settlement  is  made,  CXCII, 
406. 
.    what  are  they,  59,  52, 

BBPEAL— 

of  previous  enactments,  II,  16. 

effect  of  such  repeal  on  pre-existing  rights,  documents,  ^c,  II  (3;,  (4),  16. 

RES-JUDICATA— 

how  far  applies  in  rent  suits  with  regard  to  rate  of  rent,  £60,  207,  233. 

RESUMPTION—  •  •  ^ 

of  revenue-free  and  rent-free  tenures,  54 — 56. 

REVENUE-FREE  LANDS—  * 

included  in  'estate'.  III  (1),  20.  • 

REVENUE  OFFICER— i9M  Khamab,  Rbcobd  of  Rights. 
definition  of.  III,  (17),  21. 

to  act  as  Commissioner  in  local  enquiry,  XXXI,  CLVIll;  180,  352^ 
to  prepare  record  of  rights.  CIII,  CVII,  314,  3 1 7. 
his  procedure  to  be  regulated  by  rules  prescribed  by  ^Loc^f  Government,  CXCX  (1), 

may  record  proprietor's  private  land,  CX Villi  31.  ^ 

RIGHT  OF  OCCUPANCY— *d  Occutavcy  RiaHT,  Enhavcbxbkt,  Khaxab,  rIztat, 
SbxtiiW  Raitat,  Salb  fob  abbbab  vudbb  dbcbbb. 
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no  AD  CESS— 

claims  for,  recoverable  as  arrears  of  rent,  s,  47  of  Act  IX  (B.C.)  of  1880,  491. 

rent  not  recoverable,   if   the  holdin);  or  tenure  not  included  in •  returns,  or  of 

which  return  not  niade,  ss.  19,  20  of  Act  IX  (B.C.)  of  1880,  261,  45O. 
RULES— 

procedure  for  making  or  cancelling;  rules  under  the  Act,  CXC,  405. 

prescribed  by  the  Local  Government,  426,  448. 

framed  by  the  High  Court, 

framed  by  the  Board  of  Revenue, 

BALE^See  Pubchasbb,  Sale  fob  abbbabs  uhdeb  dbcbbb. 
of  distrained  property — See  Distbaimt. 
of  tenures  in  a  summary  way — See  Summabt  Salb. 
what  leases  and  tenures  are    protected    against    a  purchaser  at  a  revenue  eale, 

8S.  87,  61,  of  Act  XI  of  1885,  70. 
certain  tenures  liable  to,  for  arrears  of  rent,  LXV,  265. 

SALE  FOR  ARREARS  UNDER  DECREE— 

purchaser  takes  subject  to  ^*  protected  interests,"  CLIX,  353.  • 

but  with  power  to  annul  interests  defined  as  *'  incumbrances, '*  CLIX,  893. 

power  of  annulment  to  bo  exercised  only  as  provided  in  the  Act,  CLIX,  proviso 

(5),  353. 
application  for  sale  what  particulars  to  contain,  CLXII,  362. 
order  of  attachment  and  the  proclamation  of  sale  to  be  simultaneous,  CLXII  I  (1), 

363. 
proclamation  of  sale  to  state.what  particulars,  CLXIII  (2),  363.  * 

proclamation  in  what  manner  and  where  to  be  published,  OLXIEI  (3),  363j»  * 

sale  not  to  take  place  without  written  consent  of  judgment-debtor  until  ;K)  days  nftef 

fixing  up  proclamation  on  the  land,  CLXIII,  (4),  364 
of  tenure  or  holding  at  fixed  rates,  CLXIV,  865. 
if  sum  bid  not  emough  to  satisfy  decree,  sale  to  take  place  with  power  to  annul  all 

incumbrances,  CLX  V,  367* 
purchaser  of  occupancy-holding  may  annul  all  incumbrances,  CLXjVI,  368. 

£rocedure  to  annul  incumbrances,  CLXVII,  368. 
ocal  Qovernment  may  direct  occupancy-holdings  to  be  treated  as  tenures  and  sold 

subject  to  registered  and  notified  incumbrances,  (JLXVIII,  369. 
sale-proceeds  in  what  manner  to  be  disposed  of,  CLXIX,  369. 
rent  for  time  between  institution  of  suit  and  date  of  sale  may  be  deducted  therefrom, 

CLXIX  (1)  (r),  (2),  369. 
provisions  of  Civil  Procedure  Code  as  to  claims  to  attached  property  not  to  apply  to, 

CLXX(l),  370. 
no  release  from  attachment  unless  amount  of  decree  and  cost  paid,  CLXX  (2),  370. 
judgment -debtor  or  person  having  interest  voidable  on  sale  may  pay  such  amount, 

CLXX  (3),  371. 
amount  so  deposited  to  be  at  first  mortgage  lien.  CLXX  I  (a),  (by,  372. 
person  depositing  entitled  to  possession  till  amount  repaid,  CLXXI  (c),  872. 
these  provisions  do  not  afEgct  any  other  legal  remedy,  CLXX  I  (2),  372. 
inferior  tenant  may  sati^tfy  decree  and  deduct  amount  from  rent  payable  to  his  imme- 
diate landlord,  CLXXII,  373.  ^  •  ^ 
decree-holders  may*bid  for  or  purchase  tenure  or  holding,  CLXXIII  (1),  374. 
judgment-debtor  may  not  bid  or  purcjj^ase,  CLXXIII  (2),  374. 
purcSiase  by  judgment-debtor  in  name  of  a  third  person  may  be  set  aside  with  cost 

andlJamages,  CLXXIII  (3),  374. 
judgment-debtor  may  get  the  sale  cancelled  by  depositing  amount  of   decree  with    . 

costs  and  five  per  cent,  on  purchase-money,  CLXX IV  (1),  374. 
such  deposit  must  be  withiif  30  days,  CLXXIV  (2),  374. 
no  such    application  by  judgment-debtor  who  seeks  to  set  aside  sale  on  ground  of 

irregularity  and  substantial  injury,  CLXXIV  (2),  proviso,  374. 
sale  may  not  be  set  aside  on  ground  that  judg^j^ent-debtor  bad  no  saleable  interest, 

CLXXIV  (?),  374. 
registration  of  certain  instruments  creating  incumbrances,  CLXXV,  378. 
registering  oflSfcers,  on  requisition  of  tenant  or  incumbrancer,  to  notify  incumbrances^ 

to  landlords,  CLXXVI,  379. 
these  provisions  do  not  extend  legal  power  of  creating  incumbraucj^gpl^l^^^i  Jfl* 
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8ECUIIITY— 

no  distraint  when  security  has  been  given  for  payment  of  rent,  CXXI,  328. 
and  80  no  transfer  of  patni-tenure,  ss.  o,  6,  7  of  Uegulatioii  YIII  oi'  1819,  455,  io7. 

SE-PATNI- 

incidents  of  a  se-patni  under-tenure,  ss.  1,  4  of  Regulation  VIII  of  1819,  460,  454. 

SBRVICE  TENURES— 

incidents  of,  not  eiffected  by  the  Act,  CLXXXI,  384. 

SETTLED  RAIYAT— 

continuous  holdinsr  of  land  in  a  village  for  12  vears  constitutes,  XX  0\  92. 

and  notwithstanding  that  different  lands  were  held  at  different  times,  TX  (2),  92. 

may  add  the  time  &ld  by  person  whose  heir  he  is,  XX  (3),  92. 

land  held  by  two  or  more  joint  raivats  deemed  held  by  each,  XX  (4)  92. 

raiyat  continues  to  be,  one  year  after  ceasing  to  hold  land,  XX  (5),  92. 

raiyat  recovering  possession  after  supposed  abandonment  does  not  lose  his  right, 

XX  (6),   92. 
presumption, as  to  twelfe  yew^  holding  if  raiyata'  status  is  made  out,  XX  (7)>  93. 
has  right  of  occupancy  in  all  land  held  by  him  in  village^  XXI,  XI 7. 

SETTLEMENT— 5««  Eioord  of  Biqhtb, 

SE'lTLEMENT  OFFICERS— 

powers  and  duties  of,  CXCV  (a),  408. 

8H  ARER— 5m  Go-shaqev,  JoiiiT  Ii4}im<oiu)»  JouiT  Undiyipsd  Estate. 

sroNED—  - 

'   definition  of,  III  (14)» 
SIR-LAND— See  Ehamaq. 
fiPECJAL  JUDGES— i^eeEKCoBD  OP  Rights.  .  , 

to  be  appointed  to  hear  appeals  from  lievenue-oflScer,  CVIII,  316. 

appeal  from  his  decision  to  High  Court,  CYXIl,  316. 

€PECIAL  LAW— 

special  law  not  affected  by  .the  provkiona  of  the  Act,  CXCV  (/),  406. 

STAMP  DUTY^ 

on  receipt,  487,  486. 

table  showing,  on  leases,  486,  487. 

exemptions  £rom,  488,  489. 

STAPLE  FOOD-CROPS-* 

for  purpose  of  preparing  price  lists,  XXXIX,  188. 

rise  in  price  of,  is  a  ground  of  enhancement,  XXX  (5),  146. 

SUB-LETTING— 

otherwise  than  by  registered  sub-lease,  or  with  consent  of  landlord,  not  valid  against 

landlord,  LXXXV  (1),  294. 
registration  of  sub-lease  for  term  exceeding  nine  yeaas  prohibited,  LXXXV  (2), 

(3),  294. 
abandoned  holding  to  be  offi^red  in  the  firsts  instance   to  sub-lessee,  LXXXVII 

(4),  289. 
no  distraint  if  part  of  holding  is  sub-let  with  laiidlord's  written  consent,  CXXI  f3),  329, 
suh-lessee  entitled  to  deduct  from  rent  if  he  has  paid  under  pressure  o^  distraint. 

CXXXVII  (1),  334. 
but  this  not  to  affect  his  right  to  sue  for  such  amonnt  if  not  so  deducted,  CXXXVII 

W»^^-  .  ..  4.       . 

right  of  superior  tenant  to  prevail  in  cose  of  conflict  on  distraint  between  superior  and 

inferior  rights,  OXXX  YIII,  334. 
no  contract  can  take  right  of  occupancy  raiyat  to  snblet  in  accordance  with  the  Act, 
CLXXVni  (3;  (e),  380.         ^  '        ' 

SUBORDINATE  JUDGE—  ^ 

no  appeal  from,  decree  or  order  of,  in  certain  cases,  for  recovery  of  rent,  CLIU  (a), 
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SUCCESSION— 

definition  of,  IJI  (13),  20. 

notioe  of,  to  permanent  tenure  to  be  given  to  landlord,  XV,  XVII,  89,  90. 

person  succeeding  and  not  giving  notice  cannot  recover  rent,  XVI,  90. 

to  holding  of  raiyats  at  fixed  rates,  XV II I  (a), 

governed  by  the  rules  applicable  to  permanent  tenure,  90. 

SUMMARY  SALES— 

recovery  of  arrears  of  rent  by  summary  sale  of  tenures,  as.  8  to  17  of  Regulatkm 

VIII  of  1819,  457. 
proprietors  entitled  to  apply  twice  a  year  for  sale  of  such  tenures,  cl.  2,  3,  ii ,  458. 
but  only  for  arrears  of  current  year,  cl.  3  of  section  17,  wi. 
first  sale  may  be  applied  for  on  Ist  Baisakh,  cl.  2  of  section  8,  t(2.,  458. 
specification  of  balances  with  notice  to  defaulters  to  be  stuck  up  in  Collectors'  kutchery, 

d.  2,  section  8,  »d,  458. 
similar  notice  to  be  published  at  zemindar's  sadar  kutchery  and  on  land,  cl.  2,  section 

8,  »rf.,  458.  • 

service  on  defaulter  personally  not  necessary  or  sufficient,  o1.  3,  seotioif  8,  li.,  458. 
service  and  attestation  of  service  of  notice  in  the  mofussil,  cl.  2,  section  8,  id^  458. 
second  sale  may  be  applied  for  on  Ist  Kartic^  cl.  3,  section  8,  td.j  458.  ^ 

sale  not  to  be  stayed  unless  arrear  claimed  be  lodged,  clause  1,  section  14,  td., 
suit  for  reversal  of  sale  to  be  decreed,  if  sofi&eient  plea  established,  clause  1,  section 

14,  id. 
purchaser  to  be  made  pv^y  and  to  be  indemnified  fi-om  loss,  cL  1,  section  *14  of 

Eegulation  VIII  of  1819,  466.  • 

defaulter  may  apply  for  summary  investigation  before  sale,  elause  2,  section  f4, 

id,  467. 
lots  to  be  sold  in  order  of  notioe,  section  10  of  Regulation  VIII  of  1819, 463. 
zemindar's  agenMo  be  present  with  account  and  receipt  for  notioe,  section  10,  ti.,  463. 
which  must  be  examined  before  the  sale,  section  10,  id,,  462. 
zemindar  exclusively  responsible  for  these  papers,  section  10,  id.,  463. 
officer  oonduotintr  sale  responsible  only  for  observance  of  rules,  section  10,  i<2.,  463. 
sale  where  and  how  to  be  conducted,  section  9,  id,,  462. 
and  by  whom,  section  3  of  Act  VIII  (B.C.)  of  1865. 

tenure  to  be  sold  free  of  all  incumbrances  created  by  defaulter,  section  llof  Regu- 
lation VIII  of  1819,  464. ■  "~ -7-^ ^ 

certificate  to  be  given  to  purchaser  on  payment  of  purchase-money,  cl.  1  of  section  15,  id» 

zemindar  bound  to  put  purchaser  in  possession,  cl.  1  of  section  15,  id., 

purchaser's  remedy,  if  zemindar  fail  to  do  so,  cl.  I  of  section  15  id,;  3  of  Act 

VIII  (B.C.)  of  1866. 
purchaser's  remedy  if  opposed  by  defaulter  or  persons  claiming  under  him,  ols.  2, 

,     3,  of,  section  15,  of  Kegulation  VIII  of  1819,  464. 
sale-proceeds  how  to  be  disposed  of,  section  17,  479. 
Government  securities  may  be  substitutad  for  cash  in  deposit,  cl.  8,  of  section  17,  id, 

SUMMONS—  * 

in  rent  suits  for  final  disposal,  CXLVIII  Co),  341. 
how  to  be  serveel,  OXLVIU  (rf>,  341.  * 

SURRENDER— 

svhen  raiyat  ma^  surrender,  LXXSVI  (1),  298. 

raiyat^liable  to  indemnify  landlord  against  loss  of  rent,  unless  he  has  given  three 

month's  notice  of,  LXXXVI  (2),  295. 
presumption  that  such  notice  was  given  in  certain  cases,  LXXX  VI  (3),  295,  296. 
raiyat  may  serve  notice  of,  through  Civil  Court,  LXXXVI  (4),  296. 
on  surrenaer*landlord  may  enter  and  let,  or  cultivate  himself,  LXXXVI  (5),  296. 
of  holding  subject  to  registered  incumbrances  not  valid  without  consent  of  landlord  and 

incambraneer,  LXXXVI  (6),  296.  4 

with  this  eigibeption  landlord  and  tenant  may  arrange  for  surrender  of  whole  or  part  of 
^       holding,  LXXXVI  (7),  296. 
raiyat's  right  to  surrender  holding  may  not  be  taken  away  by  any  contract  made  after 

passing  of  Tenancy  Act,  CLXXVIII  (3),  Cr),  380. 
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^        8URVEY^^  Bengal  SuBVir  Act,  Mbabubbmert,  Recoed  of  KiGtfrs.  ~ 

Local   6K)v«>rnin«nt   may  ooDfer    oil    Hevenue-ofiSoer   pow«r   to    survey  Boy  land, 
CfiXXXlX  0),  (6),  404. 

TALUK,  TALUkOAR— /S«6  PaTNI,  RBQ18TBT,*TBiaTBB« 

meaning  of  taluk.  30.  - 

otrtain  talukdari  tenures  protected  on  sale  of  estate  for  arrears  of  revenue,  section  37  of 
Act  XI  of  1859,  71. 
TA»K^ 

lease  of  land  for,  how  far.  protected  on  sale  of  estate  for  arrears  of  revenue,  37, 
52  of  Act  XI  of  1859  ;  s.  13  of  Act  VII  (B.  C.)  of  1868, 

how  far  protected  on  sale  of  tenure  or  holding  for  arrears  of  its  own  rent,  CLX  (c),  358. 

right  of  occupancy  cannot  grow  in.  111. 

when  suoh  right  accrues  in,  li2. 
TENANT— iSTtftf  Deposit,  Ejectment,  Fobfiittbe,  Lanblobd,  Raitat,  Rent,  Keoobd  or 
Rights,  Tbnubb-holdbb,  Tbahsybb,  Impbovehbnt. 

definition  of,  HI  (3),  proviso* 

classes  of, 'IV,  38. 

includes  tenure-holder,  raiyats  and  under-raiyats,'d9. 

tenant  entitled  to  reeipt  on  payment  of  rent,  LVI,  240. 

entitled  to  statement  of  account,  LYII,  241. 

liable  to  pay  additional  rent  for  exce'ss  land,  LII,  222.  .        . 

entitled  to  reduction  of  rent  for  deficiency  of  area,  LI  I,  222. 
*  when  his  relation  with  landlord  exists,  and  when  not,  ^^9. 
•      forfeiti^  tenancy  by  disclaimer, 

can  deposit  reni;  in  Court,  LXI,  244. 

entitled  to  possesion  of  crops  when  rent  is  taken  by  appraisement,  LXXI,'  276.       '  -  ' 

not  liable  to  transferee  for  rent  without  notice,  LXXlf,  227. 

not  liable  to  ejectment  except  in  execution,  LXXXIX,  302.        * 

bound  by  conditions  which  bind  the  landlord,  OXCIV,  468. 
TENURE— &c  Enhancement,  Tbanspbb,  Succession,  Pbesumption,  Rbcqbd  of  Rights, 
Pbbmanbnt  Tenube  and  Sale  fob  Abbbabs  undeb  Dbcbbb. 

defined.  III  (7),  20.  ^ 

permanent,  definition  of.  III  (8),  20. 

rent  a  firAt  charge  upon  permanent  tenure,  XV,  265. 

in  estate  not  permanently  settled--enhancement  of   rent  on  expiry  of  temporary 
settlement,  CXCI,  405. 

upon  which  right  of  selling  for  an  arrear  of  rent  has  been,  457,  458. 

recovery  of  arrears  of  rent  by  stmimary  sale  of  suoh  tenures  witJiout  a  .decree— 5m 

SUMICABT    SaLX. 

sale  of  tenure  or  holding  in  execution  of  decree  for  arrears  of  its  own  rent-^^te  Sale 

FOB  ABBBABS  OF  DBCBBB 

TENURE-HOLDER— fiisc  Enhahcbmbht,  Sale,  Tbotbi. 

meaning  of,  V,  (1),  49. 

distinction  between  a  raiyat  and  tenure-holder,  V,  39,  4(W— 52. 

consideration  in  determining^  whether  tenant  is  a,  or  a  raiyat,  V,  (4),  40,  41—52, 

presumption  that  tenat  holdiifg  over  100  bighai  is  a,  Y  (5),  40»« 

ascertainment  of  his  rents,  C  V— CYIL  315,  3l6. 
TERMS-  a 

definition  of,  III,  V,  20,  89,  40.  •        • 

TITLE— 

appeal  when  question  of,  determined  by  decree  or  order,  CLIII,  346. 
TliANsFBK—  J 

of  permanent  tenure,  XII,  XIV,  84—90.  •  • 

of  holding  of  raiyat  who  holds  at  fixed  rates  without  notice,  XVlIl  (a),  90. 

not  bound  to  pay  rent,  LXXII  (1),  277. 

nature  of  notice  necessary  where^there  are  several  tenants,  LXXII  (2),  277. 

transfer  of  occupancy  holding  without  landlord's  consent  not  permitted,  125—126 
LXXVIII,  (3),  (rf),  CLXXXIII,  278,  380,  893. 

effect  of  such  transfer,  127,  1 28. 

but  transfer  possible  by  custom,  LXXVI,  LXXVIII(3y^J^|^„5g^OQle 
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TEESPASf^ER— 

mstead  pf  being  ejects  may  be  declared  liable  tq  pay  a  fair  rent|  GL  VQ,  862* 

UNDBR-BAIYATS— 5w  8uBLiTn»a. 

meAoing  of,  V  (3),  38. 

limit  ot  money  rent  recoverable  from.  XLYIII,  202. 
'      restriction  on  ejectment  of,  XLIX,  202, 

oannot  aoquire  right  of  occapancy,  XX. 

oastom  that  oecapancy-rigbt  may  be  acquired  by,  CLXXXIII,  UluBtration  (2),  39S. 

UNDER-TENtJEE— fi^  Tiimmfl. 

indnded  in  the  term  **  Tenure,**  section  3  (7). 

UNDERTENURE  HOLDERS— 

may   pay  arrear  or  deposit  money  antecedently  to  prevent  avoidance  of  their  under 
tenures  by  sale  of  superior  tenure,  els.  1,  2  of  section  13  of  Reg.  71II  of  1819,465. 
how  to  recover  money  so  paid,  cl.  4,  5,  6,  of  s,  17,  $<^.,  470,  471« 

USAGE— fl^  Custom. 

USB  AND  OCCUPATION. 

rent  for,  payable  by  raiyat  allowed  to  remore  away-going  crop,  CLYI,  (<l),  351. 
ease  law,  24,  29. 

UTBANDI— 


raiyat  may  not  acquire  oocupancy-ri^ht  in,  CLXXX  (l)i  383,  384 

meanwhile  to  pav  such  rent  as  may  be  agreed  on,  CLXXX  (1),  383,  384. 

provisions  of  the   Act  as  to  non-occupancy  raiyats  not  to  apply  to,  CUXXX,  (2)f 


Ocd,  «5o4* 

VILLAGE— 

meaning  of.  III  (10),  20^ 

raiyat  becomes  ** settled  raiyat"  by  holding  any  land  in  a,  for  twelve  years,  XX  (1), 
(2).  92. 

WARDS,  COURT  OF— 

management  of  estate  or  tenure  of  disputing  co-owufrs  by,  XCV.  XCYII,  309. 

leases  of  land  under  management  of,  s.  9  of  Act  IV  (B.  C.)  of  1870. 

rents  in  estates  under  management  of,  how  recoverable,  496. 

precedure  for  realization  of  su<^  rents  not  affected  by  the  Act,  CXCV  (ft),  408. 

WASTE  LAND— 

agreements  not  prohibited  with  respect  to  reclamation  of  waste  land,  C^iXXVIlI, 
proviso  I  and  II,  380. 

WATER— 

works  for  storing  and  distributiBg,  to  be  presumed  improvements  with  reference 
to  raiyats'  holdings,  LXXVI,  (2),  288,  289. 

WELL— 

construction  of,  as  an  improvement,  LXXVI  (2)  (a),  289,  291,  LXXlX,  (1). 

WORSHIP— 

lease  of  land  for,  protected  interest  on  sale  of  tenure  or  holding  for  arrears  of 

rent,  CLX,  358. 
lease  of  land  for  places  of,  protectee^  against  auction-purchasers  at  revenue  sale,  71. 
rent  of  such  tenures  may  be  enhanced,  if  prove4  to  have  been  unfair  ^t  the  time  of 
the*  grant  of  the  lease,  CLXVII  (4),  368,  71. 

WRITING- 

agent  must  be  empowerec^by,  in  order  to  act  for  landlord,  CLXXXVIII  (1),  404. 

TEAR— ^  Agbiwltuiul  ITeab. 

ZEERAT— i6^s  Ehamas. 
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SUPPLEMENT. 


€o  It.  iBt.  itofi'0  a^itim  of  tije  ISetiBal  Cenancg  art. 

■■iicceceewpi 

Section  2. — Proceedings  commenced  before  the  lit  A  November  1885  (see 
p.  \%  and  ^Zl  of  my  edition)  la  appeals  No.  2^292,  2318.  and  2319  of 
1885,  Sreemati  Maharani  Hara  Sundari  Debi  vs,  Bhojohari  Das  Manjhi, 
decided  on  the  4th  March  1886  by  the  High  Court,  the  question  was 
whether  an  appealf  prohibited  by  the  old  Act  will  lie  under  the  new  Act, 
when  the  decree  against  which  the  appeal  is  sought  to  be  made  was  passed 
under  the  old  Act.  The  Court  (Wilson,  and  O'kineally  JJ.)  delivered 
the  following  judgment  : 

''The  question  raised  in  this  case  is  whether  an  appeal  lies.     The  decree 
appealed  against  was  a  rent-decree  of  such  a  character,that  under  section  102 
of    'the   old  'Rent  act   (VIII  of  ^1869  B.    C.)    no   second    appeal    would 
lie  to  this  Court.  After  the  dat«  of  that  decree  thcjf^ew  Rent  Act  (VIII  of 
1885)  was  passed,  and  that  Act  repealed  Section  102  of  Act  VIII   of  1869 
and  substituted  other  provisions  on  the  subject  and,  we  may  4iake  it  for  the 
purpose  of  the  present  point,  that  those  provisions  are  such  that  the  present 
appeal  would  not  be  excluded  by  them. — The  question  whether  this  appeal 
lies  or  not,  depends  on  the  construction  of  section  6  of  the  General  Clauses, 
Act  (I  of  1868).  That  section  says  *'the  repeal  of  any  Statute,  Act,  or  Regu- 
lation shall  not  affect  anything    done   or  any   otEence  committed,  or  any 
fine  or  penalty  incurred,  or  any  proceedings  commenced  before  the  'repealing 
Act  shall  have  come   into  operation,*^     The  question  is  whether  the   words 
*^a7t.y  proceedings  commenced  before  the  repealing  A<xt   shall^  have   come  into 
operation^'  include  an  appeal  against  a  decree  made  before  the  passing  of  the 
repealing  Act.     If  they  do,  the  repealing  Act  cannot  give  the  right  of  an 
appeal  in  this  case.     We  think  that  there  is  clear  authority  for  saying  that 
the  word '  proceedings"  in  sec  :  6  of  the  General  Clauses,  Act  does  include  an 
appeal.     In  the  case  of  Mungul  Pershad  Dichit  against  JJirij a  Kant  Lahiri, 
reported  in  Indian  Law  reports,  VIII,   Calcutta,  page    51,  a  very   similar 
question  was  before  their  Lordships  of  the  Priv}*  Council  with.regard  to  the 
construction  of   the  Limitation  Act  (IX  of    1871).     By  section  1   of    that 
Act  nothing  contained  in  certain  portions  of  tfte  Act  was  to  apply  to    suits, 
instituted  before  the  Ist  of  April  1873  ;   and  it  was  held  by  their  Lordsliips 
that  application  for  execution  in  suits  instituted  before  the  passing  of  that 
Act  fall  within  those  terms.     Their  Lordships   said,     'i  It  appears  to  their 
liOidships  that  a  thing  which  applies   to   an  application*  in   a  su*t  applies 
to  the  suit,  and  that  an  application  for  the    execution  of    a   decree   is  an 
application  to  the  suit  in  which  the#iecree  was  allowed/'*  If  an  application 
for  the  execution  of  a  decree  in  a  suit  is  a  proceeding  to   the  suifr,  it  would 
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«eem  ft)  follow  that  an  appeal  is  also  a  proceeding  to  the  suit,  and 
the  word  proceeding  appears  to  }>e  ^jnite  as  wide  a  word  as  suit.  But 
on  the  point  before  trs  there  are  no  less  direct  decisions.  In  tlie  case  of 
Batan  Chand  Srichand  against  Honnmuntrav  Skibokas,  reported  in  FI 
Bombay  High  Court  Reports,  page  166,  the  question  was  raised  in  this 
way  :  There  was  an  Act  in  force  under  which  an  appeal  was  given  in  certain 
cases.  That  Act  was  repealed  and  on  the  date  on  which  it  was  repealed  the 
decree  in  question  had  already  been  passed  but  no  appeal  had  been 
iiled  and  the  question  was  whether  on  the  construction  of  section  6  of  the 
General  Clauses,  Act,  the  woi'd  ''proceeding''  in  that  section  included  an 
appeal,  whether,  therefore,  the  appeal  lay.  The  Court  held  that  an  appeal,  was 
a  part  of  the  ''proceedings''  and  therefore  was  not  affected  by  the  repealing 
Act.  The  same  view  was  taken  by  two  Judges,  the  present  Chief  Justice  and 
Jackson  J.,  in  a  Full  Bench  of  this  Court,  in  a  series  of  cases  reported  in 
the  Indian  Law  Reports,  III,  Cal.  page  662  and  the  same  view  was 
also  taken  by  a  Full  Bench  of  the  Allahabad  High  Court  in  the  case  of 
Thakur  Prosad  against  Asshamally  reported  in  the  I,  L!  R.  Vol.  I.  All. 
page  66.  These  case  are  on  all  fours  w'th  the  present  case  with  this 
exception  that  there  an  appeal  was  given  under  the  repealed  Acts  and  it  is 
held  that  the  repealing  Act  did  not  take  away  the  appeal  Here  the  repealed 
Act  did  not  allow  an  appeal.  It  follows  on  the  same  principle  that  the  repeal- 
ing Act  cannot  give  £yi  appeal.  We  hold  therefore  that  no  appeal  lies  in 
this  case.    The  appeal  will  be  dismissed  with  costs."  • 

Though  I  have  given  a  similar  opinion  with  regard  to  proceedings 
commenced  before  the  new  Act  came  into  force,  I  think  the  principle 
should  hold  g#od  only  when  there  is  a  question  of  procedure.  The  new  Act 
has  both  substantive  and  adjective  provisions  in  it.  When  it  gives  a  right 
of  appeal  which  the  old  Act  does  not  give  (vide  24,  p.  XVIIl  of  my 
edition),  or  a  right  to  set  aside  a  sale  by  depositing  the  decretal  money 
(vide  Section  174),  are  these  substantial  rights,  or  mere  questions  of  pro- 
cedure ?  The  decision  just  quoted  seems  to  hold  the  latter.  So  in  Rule 
No.  734  of  1886  (No.  462),  decided  on  the  20th  May  1886,  the  Court 
(Mitter  and  Grant,  JJ.)  observed  : 

"  We  think  that  this  rule  must  be  made  absolute.  The  application  for 
execution  in  this  case  was  made  before  the  new  rent  Act  came  into 
operation.  The  attachment  and  proclamation  were  also  made  under  the 
old  Act.  In  that  state  of  things,  although  the  sale  took  place  after  the 
new  Act  came  into  operation  it  does  not  apply  to  the  present  case. 
Section  6  Act  I  of  1868  is  quite  clear  upon  that  point.  That  being  so  the 
Lower  Court  had  no  power  to  set  aside  the  sale  under  the  provision  of  the 
new  Act.     THie  order  of  tlio  Lower  Court *^ill  be  set  aside  with  costs." 

In  Rule  No.  798  of  1886  (No.  400),  decided  on  the    27th  May   1886,  , 
.  the  JHigh  Court  seems  to  haVe  adopted  another  view.     The  Court  (Prinsep 
and  Beverley,  JJ.)  observed  : 

''  Execution  of  the  decree  for  arrears  of  rent  obtained  by  the  petitioner 
was  taken  out  on  the  ^th  of  January  last.  The  proceedings  therefore,  in 
our  opinion  would*be  regulated  by  the  Bengal  Tenancy  Act  of  1885.  The 
tenure  of  the  debtor  was  attached  and  advertised  for  sale.  A  claim  was 
made  by  third  party  to  have  two-third3  of  this  tenure  exempted  from  sale 
as  having  been  purchased  by  him.     The  Moonsiff   found  that  the  claimant 
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latE  purchased  one-third  and  accordingly  exempted  that  one  third  share* 
from  sale.  An  objection  has  been  raised  under  Section  170  of  the  Bengal 
Tenancy  Act  to  the  effect  that  the  Moonsiff  acted  without  jurisdiction. 
That  Section  provides  that  the  Sections  of  the  Code  of  Civil  Procedure 
mider  which  such  an  ordier  could  be  passed  shall  not  apply  to  a  tenure  or 
holding  attached  in  execution  of  a  decree  for  arrears  due  thereon.  Under 
such  circumstances  we  set  aside  the  IVfoonsiffs'  order  as  without  jurisdic- 
tion.    We  make  the  rule  absolute  with  costs.'' 

In  this  case  however,  it  does  not  appear  whether  the  decree  was 
obtained  before  the  new  Act  came  into  force ;  and  the  attention  of  the 
Court  does  not  seem  to  have  been  drawn  to  Section  6  of  the  General  Clauses' 
Act  or  to  Mangal  Fershad  Dichit  vs.  Grija  Kant  Lahiri,  I.  Li  R.  8  Cal. 
51,  P.  C,  in  which  their  Lordships  held  that  an  application  for  execution 
of  a  decree  is  an  application  in  the  suit  which  resulted  in  that  decree, 
and  that  therefore  if  the  suit  is  instituted  under  the  old  Act,  the  applica« 
lion  for  execution  though  filed  after  tlie  new  Act  came  into  force  is 
substantially  a  proceeding  commenced  under  the  old  Act. 

Section  5. — Sarvakari  tenures  {See  p*  61  of  my  editivn): — The  tenure 
known  in  Orissa  as  mourasi  Survakari,  although  recorded  in  the  name 
of  a  single  member,  is  descendible  to  a^U  the  heirs  as  joint  heritable  pro- 
perty and  cannot  be  transferred  without  the  consent  of  the  Zemindars — 
BAoobun  Pair  tr.  Shanianund  De^  I.  Lv  R.  1 1  Cal.  699i 

.Secection  6; — Avoidance  of  tenure  {See  p^,  70  of*  my  edition): — Leases 
of  'lands  which  may  not  have  been  expressly  leased  for  the  purpose  of 
making  gardens  thereon,  but  on  which  gardens  have  subsequently  been 
made,  are  under  the  provisions  of  Act  XI  of  1559;  s.  37,  cl.  4. 
protected  from  avoidance  by  a  revenue  aution-purclfaser. — Gobind 
Chandra  Sen  v.  Joy  Chundra  l)as8,  I,  L.  R.  12  Cal.  327. 

Ontisprobandi  {see  p.  166  of  my  edition)  :^— In  »  suit  for  resumption 
of  lands  where  the  defendants  allege  that  the  lands  are  lakkeraj,  the  onus  is 
on  the  plaintiff,  in  the  first  instance,  to-  sliow  th»t  the  lands  are  mal^  and 
if  he  fails  to  make  out  a  primafacie  case,  the  suit  should  be  dismissed. —  /V 
Narendra  Narain  Bai  v.  Bishan  Ohundra  Dass,  1.  L.  R.  12  Cal.  182  ; 
Beckaram  Mundal  v.  Peary  MoAun  Biinerji,  I.  Lv  R.  9  Cal.  813  ;  Newaz 
Biindopadhy  v.  Kali  Prosonna  GAose,  I.  L»  R.  6  Cal.  543 ;  Akbur  All 
V.  Bhyea  Lai  JAa,  I.  L.  R.  6  Cal.  666. 

Section  20.- — Firm  or  capitalists  acquiring  rigAt  of  occupancy  {vide 
pp,  103-104  of  my  edition): — In  a  recent  case  Mr.  Justice  Field  would 
not  follow  the  deci8ions  of  Oannan  vs.  KoylasA  OAunder  Boy,  25  W.  R. 
117  or  of  Bai  Kumal  Dossee  vs.  Laidley^  I.  L.  ft.  4  Cal.  957.  With 
reference  to  the  1st  he  said  *' jibe  report  does  not  show  the  particular 
facts  of  the  case  with  reference  to  which  these*observations  ti  the  learned 
judge  were  made.  We  do  not  know  who  we$e  the  persons  who  constituted 
the  indigo  concern  or  firm,  or  whether  their  names  were  upon  the  record j 
or  whether  there  was  any  evidence  to  show  that  these  persons  had 
held  for  1 2  years  after  they  had  obtained  possession.''  With  reference  to 
the  2nd  case  he  observed  :  "  It  is  clear  from  the*pptta  given  at  p.  955 
that  this^  was-  a  case  of  an  ijara  lease,  and  that  it  wa%  not  like 
the  present,  which  is  a  case  of  a  jote-dari  lease^  th^t  is,  a  cultivating 
lease/'     Distinguishing  thus  from* these  decisions  the   case    ufder   consi- 
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deration,  he  continued  :  '^  we  think  that  this  was  a  cultivating  lease— a 
lease  granted  to  the  lessees  for  the  purpose  cultivating  indigo;  and  so  lon<5 
as  cultivation  is  contemplated,  we  think  it  is  immaterial  whether  the 
cultivation  intended  is  that  of  rice,  jute,  indigo  or  other  crop.  But  then 
it  is  said  that  this  was  a  lease  granted  to  the  firm  of  Robert  Watson  &  Co., 
and  under  such  a  lease  particular  individuals  cannot  acquire  a  right  of 
occupancy.  If  this  lease  had  been  drawn  up  by  skilled  legal  agency, 
instead  of  Robert  Watson  &  Co.,  there  would  have  been  inserted  the 
names  of  the  persons  who  then  were  members  of  that  partnership.  But  in 
us  much  as  the  names  of  these  persons  could  be  ascertained  on  the 
principle  id  certum  eH  quod  cerfum  loddi  potest y  we  think  that  this  must 
be  taken  to  be  a  lease  to  the  individuals  who  were  at  the  time  members 
of  the  firm  of  Robert  Watson  &  Co.,  and  the  lessee  acquired  a  right  of 
occupancy. — Laidley  and  others  vs.  Gour  Govind  Sirkar,  I.  L.  R.  11 
Cal.  501. 

The  proprietor  holding  raiyati  land  benami — {pp.  99-100  105-106.) — 
The  right  of  occupancy  is  a  right  given  to  a  raiyat  ccwityiuing  only  so 
long  as  the  raiyat  pays  rent  for  the  land  he  holds,  and  though  it  cannot 
be  affected  by  a  wrongful  eviction,  still  when  the  zemindar  acquires  the 
land  by  purchase  and  takes  possession,  even  in  the  benami  name  of  a 
third  party,  seeing  that  he  cannot  pay  rent  to  himself,  the  right  is  gone 
and  cannot  be  subsequently  be  revived. — Radha  Govind  Koer  vs.  Hakial 
J)as  Muierji,  I.  L.  R,*12  Cal.  82. 

Nonpayment  of  rent  during   dispossession   (p.  104). — Where  a  raiyat 

had  been  in   possession  of   land,   but  had  been  dispossessed,  and  for  some 

years  previous  to  suit  had  failed  to  pay  rent,  it  was  held  that  at  the  time  of 

theinstitution?)f  a  suit  for  recovery  of  possession,  he  had  no  subisting  title 

and  consequently  his  suit  must  fail. — Hem    Chuuder    Chowdry  vs.    Ghand 

Aknndl.  L.  R.  12  Cal.  115. 

^eQtxovi  i^.^Cosharers  suing  for  enhance-ment  of  a  proportionate  share  of 

the  rent   {pp.   148-150). — A,  an  eight-anna  sharer  in  an  undivided  estate, 

who  collected  his   portion   of   the   rent  separately,   brought   a   suit   upon 

notice  issued  by   himself  against  atenant,   in  which  he   made  the  other 

cosharers  parties,  defendants,  to  recover  arrears  of  rent  at  an  enhanced  rate 

in  proportion   to  his  share.     Held  that  a  suit  was  not  maintainable,  unless 

it   could   be  shown   that   the   cosharers  had  refused  to  join  as  plaintiffs. — 

Kali    Chandra   Singh   vs.    Baj   Kissore  Bhadore,    I.  L.  R.  12  Cal.  615. 

The   mere  fact   of   there  being   other  cosharers  in  an  undivided  mehal  is 

not  sufficient  to   put   the  plaintiff   out   of  court  in  a  suit  for  enhancement 

in   respect  of   a   particular   plot  of   land,  and  the  proper  issue  in  such  a 

case   is,  whether  the  defendant  tenant  h&s  J)een  holding  under  the  plaintiff 

separately,  or  •under  a  joint '"lease   from   the  plaintiff  and   his  cosharers  in 

the  mehaL — Rash   Bihari   Mjikerji   vs.  Sokhi  Sundari  JDassi,  I.  L.  R.  11 

Cal.  g44. 

Section  45. — Notice  to  quit  {pp.  198-200  o/  my  editiony'^-Where 
A,  after  notice  to  his  tenants  to  pay  rent  at  an  enhanced  rate  from  the 
commencement  of  Jbhe  ensuing  year  or  quit,  brought  a  suit  in  which  he 
prayed  for^  higher  rate  of  rent  or  ejectment  in  the  alternative  ;  it  was 
held  that  in  such  a  suit  the  plaintiff  could  not  insist  upon  a  two-fold  claim 
for   both  tent   and   ejectment,   nor   obtain  a  decree  for  rent  for  the  first 
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quarter  and  ejectment  there  after.  Garth.  C.  J.  doubted  the  decj^ion  of 
Janoo  Mundur  v.  Brijo  Singh,  22  W.  R.  518,  and  doubted  whether  a 
notice  in  the  alternative  form  to  pay  enhanced  rent  from  a  certain  day 
or  quit  was  a  good  notice.  McDonell,  J.,  observed  '^  I  am  doubtful 
whether  in  this  country  a  notice,  by  which  a  tenant  is  given  his 
option  eittfer  to  pay  an  enhanced  rent  from  a  certain  day,  or  quit, 
should  be  held  to  be  insufficient  and  invalid.  I  do  not  know  of  any  cases 
in  which  this  has  been  held,  and  certainly  notices  in 
L  ^^C'eJ'd  foi^"*"*^*  **^i8  f^r™  l^ave  not  been  unfrequently  given  by 
landlords  in  this  country/' — Mohamaya  Gupta  and 
others  V.  Nilmadhub  Bai^l,  L.  R.  11  Cal.  533.  There  is  no  authority, 
for  the  proposition  that  notice  to  quit  to  raiyat  other  than  occupancy 
raiyat  must  terminate  at  the  end  of  a  cultivating,  or  be  a  three  months' 
notice.  Such  raiyat  is  only  entitled  to  a  reasonable  notice,  and  such 
as  will  enable  him  to  reap  his  crop;  what  is  a  ^* reasonable''  notice 
is  a  question  of  fact  to  be  decided  in  each  case,  having  regard  to  its  par- 
ticular circumgtaAces,  and  the  local  customs  as  to  reaping  crops  and  tilling 
land.— JRo^i/itf  Govind  Koer  v.  Rakhal  Das  Mukerji,  I.  L.  R.  12  Cal.  84. 
It  is  not  necessary  that  the  period  allowed  in  a  notice  to  quit  by 
a  landholder  to  his  tenant  should  terminate  at  the  end  of  the 
year  but  the  notice  must  be  in  respect  of  the  date  of  determina- 
tion, of  the  tenancy  as  well  as  in  other  respects  a  reasonable  notice. 
A*  notice  to  quit  served  on  the  20th  of  Pous*  and  allowing  2  months 
t<f  the  tenant  to  vacate  his  holding,  such  period  thus  expiring  on  the 
26th  Falgun,  when  it  appeared  that  cultivation  began  in  the  months 
of  Magh  and  Falgun,  and  that  they  were  the  months  for  jetting  out  land 
in  the  district,  it  was  held  not  to  be  a  reasonable  notice — Bidhumukhi 
Dabia  Ohotodrani  and  another  v.  ^eft/  Utullahy  I.  L.  R.  12  Cal.  93. 

Section  50. — Presumption  (pp.  203-222  of  my  edition): — In  a  suit  for 
arrears  of  rent  at  enhanced  rate  where  the  defendant  relies  on  the  presump- 
tion contained  in  section  4  of  Beng.  Act  VIII  of  1869,  it  is  not  sufficient 
in  order  to  do  away  with  that  presumption,  to  show  that  the  land  has 
uot  been  in  cultivation  from  the  time  of  the  permanent  settlement.-— 
Feari  Mohan Odukerji  v.  Bungshi  Manjhi   I.  L.  R.  12  Cal.  757. 

Section  52. — Abatement  of  rent  {see  pp.  23L-233  o/  my  edition,) — A 
tenant  has  a  right  to  and  can  claim  an  abatement  of  rent  where  the 
area  of  the  land,  the  subject  of  his  tenure,  has  been  diminished  by  diluvion, 
and  such  right  passes  to  a  purciiaser  on  a  sale  of  the  tenure.  Prosanno 
Moyee  Dasi  v.  Boya  Moyee  Dasi,,  22  W.  R.  275  distinguished — Kali 
Prosonno  Bai  v.  Dhananjai  Ghose,  I.  L.  R.  11  Cal.*625.  In  1877  certain 
butwara  proceedings  were  ^ftninated,  and  the  amount  of  land  held  by 
the  plaintiff  in  the  portion  of  the  estate  allotted  to  the  defendant  was  ascer- 
tained. The  rent  payable  was  admitted  to  fce  at  the  rate  of  Rs.  4  perbigha. 
In  1881  the  defendants  sued  the  plaintiff  for  rent  of  a  larger  amomit  thUn 
the  plaintiflE  admitted  to  be  due  and  obtained  a  decree  on  the  31st  May 
1881.  On  the  20th  September  1881,  the  plaintiff  instituted  a  suit 
nominally  under  the  provisions  of  s.  19  of  the  Benga4  Act  VJII  of  1869 
for  abatement  of  rent,  upon  the  ground  that  the  defendants  were  seeking 
to  charge  him  rent  upon  a  large^  amount  of  land,thaji  he  actually  held. 
The  defendauts  pleaded  that  the  suit    was  barred   by   limitakon  as   being 
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brought  more  than  one  year  after  the  cause  of  action  accrued.  The  Conrt 
found  that  the  amount  of  land  held  by  the  plaintiff  was  the  amount  stated' 
by  him  in  the  plaint  and  not  that  alleged  by  the  defendants.  Beld  that 
the  suit  was  rather  one  for  the  apportionment  of  rent  after  the  butwanv 
proceedings,  and  not  one  for  abatement  of  rent,  and  that  it  was  not  barred: 
by  limitation,  in  as  much  as  the  period  allowed  for  such  suit  mult  be  taken^ 
to  be  6  years  and  not  one  year.— Z^wrya  Proskad  V9..  Ohosita  Ooria,  LL.R. 
11  Cal.  284. 

Sections  61-64. — Deposit  of  renty  (See pp.  ^^^2,^9  of  mtf  edition.) — 
A  deposit  of  rent  by  the  tenant  under  conditions  stated  in  (a),  (b),  (c) 
and  (d)  of  section  61,  when  followed  by  a  receipt  of  Court  will  no  doubt 
operate  as  a  valid  acquittance  under  section  62 ;  but  when  the  deport 
is  made  after  the  institution  of  a  suit  for  rent  by  the  landlords,  the* 
tenant  will  be  liable  to  the  costs  of  the  suit,  unless  he  has  made  a  previous 
tender,  i,  e.  unless  his  case  falls  under  clause  (a)  of  section  61. 

Arrears  of  rent  {See  p  264  of  my  edition,) — The  plaintiff  sued  under 
the  provisions  of  Act  X  of  1859  to  recover  arrears  of  retrt  {or  the  years 
1287-1289  (1880-1882),  after  having  obtained  a  decree  for  the  rent  due  for 
the  year  1281  (1879)  in  a  suit  instituted  after  the  rent  for  the  year  1289* 
(1882)  had  become  due.  Held  that  the  provisions  of  Section  43  of  the  Civil 
Procedure  Code  applied  and  that  the  second  suit  was  consequently  barred. — 
Adhinarain  Kumari,  Baj  Eani  of  Burdwan  vs.  Baghu  Mahapatew 
I.  L.  R.  12  Cal.  50 ;  sefi  Tarak  Chandra  Mukerji  vs.  Pu^nchfi  Mohini 
Dehia,  I.  L.  R.  6  Cal.  791 ;  Uadho  Prokash  Singh  vs.  Murti  MondhUT^ 
I.  L.  R.    5  All.  406  P.  B. 

Exparte  decree  against  the  registered  tenant  (See  pp.  2ftl  of  my^ 
edition). — In  a  suit  for  rent  the  plaintiff  claimed  that  he  was  entitled  to- 
pay  ment  both  in  cash  and  kind ;  and  in  order  to  show  that  be  was  entitled 
to  recover  rent  in  kind  tendered  two  exparte  decrees  obtained  by  his 
predecessor  against  the  persons  registered  as  tenants  of  the  tenure  at  the 
time  the  decrees  were  obtained,  such  decrees  being  for  rent  both  in  cask 
and  kind.  It  appeared  that  the  defendant  was  the  owner  oi  the  tenure  at 
the  time  the  two  decrees  were  passed,  having  acquired  the  tenure  by  forC' 
closure,  although  he  had  not  registered  the  transfer  in  the  plaintiffs' 
books,  and  that  he  was  not  made  a  party  to  the  suit  in  which  the  decree 
was  passed.  Held  that  as  the  defendant  was  not  a  party  to  the  suit  in  whicli 
the  decrees  were  obtained,  and  did  not  claim  through  the  parties  against 
whom  they  ^ere  passed,  they  were  not  admissible  in  the  suit  as  evidence 
against  him.  The  decision  in  Sham  Chand  Kundu  vs.  Brojonath  Pal 
Chowdry,  21  W.  R.  94,  does  not  lay  down  that  a  decree  ae^inst  a  regis- 
tered tenant  is  tx>  be  evidence  ior  ever  in  {i^fiure  proceedings,  against  an 
unregistered  transferee  not  a  party  to  it  but  all  that  case  decides  is  that 
for  the  purpose  of  satisfying^  that  particular  decree,  an  unregistered 
transferee  is  bound  by  it  whether  he  was  a  party  to  the  suit  or  not^ 
the  tenure  being  liable  for  the  rent. — Itamnarain  Rai  vs.  Ramcoomar 
Chunder  Poddar,  I.  L.  R.  12  Cal.  562. 

Collection  papers  as  evidence  (see  pp.  213  261-262  of  my  edition). — 
Collection  papers  are  no  evidence  per  se ;  they  can  only  be  used  when  they 
are  produced  by  a  pec^on  ^who  has  collect^  rent  in  accordance  with  them, 
and   who  me»ely   uses   them  for  the  purpose  of  refreshing  his  memory. 
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Roadcess  papers  are  not  admissible  ao^inst  the  tenant  either  as  torrobo- 
rative  or  substantive  evidence. — Mahomed  Mihmood  vs,  Safar  Ali,  I.  L.  R. 
11  Cal.  407. 

Section  147. — Successive  rent  suits  {pp.  840-340  of  my  edition)  : — 
Section  147  proliibits  successive  rent  suits  within  three  months.  A  ques- 
tion may  arise  as  to  whether  a  suit  for  enhancement  of  rent  brought 
within  three  months  of  a  suit  for  arrears  of  rent  will  lie.  Section  37  of 
the  Act  provides  for  a  limit  of  successive  suits  for  the  enhancement 
of  rent,  and  section  147  for  two  successive  suits  for  arrears  of  rent ;  so 
far  as  4;he  wordings  of  section  147  go,  it  is  clear  that  if  in  the  suit  for 
enhan<$3ment  of  rent,  a  claim  for  the  recovery  of  the  enhanced  rent  is 
also  made,  section  147  will  be  a  bar.  But  if  the  suit  for  enhancement 
is  simj»ly  a  suit  for  declaration  of  a  right  to  enhance  (see  p.p.  163  and  1 64 
of  myipdition,  and  section  154  of  the  Act)  it  is  doubtful  if  section  147 
will  b/5  a  bar.  On  the  other  hand,  it  may  be  contended  that  section  147 
is  meant  to  protect  raiyats  from  harrassmg  suits,  and  if  the  Legislature 
prohibited  twa  s&ccessive  suits  for  recovery  of  rent  within  three  months, 
aforti^Ti  a  suit  for  enhancement  of  rent  within  three  monts  of  a  suit  for 
recovery  of  rent  is  prohibited. 

Effect  of  sale  oj  tenure  hy  shareholders  in  Zemindari  (see  p.  357  of 
my  edition.)  K,  the  recorded  tenant  of  a  mourasi  mukurari  tenure,  died 
leaving  his  son  and  heir,  who  sold  the  tenure,  which  eventually  came 
iirto  the  hands  of  the  plaintiff^s  father,  and  afterwards  on  his  death  be- 
ca'mei'ested  in  the  plaintiffs,  but  neither  they  nor  their  father,  though 
they  Jnade  attempts  to  do  so,  ever  obtained  the  registration  of  their 
names  as  tenants.  R,  one  of  the  two  shareholders  in  ihe  Zemindari, 
brought  a  suit  for  arrears  of  rent  of  the  tenure  against  G,  and  in  execution 
of  the  decree  he  obtained  in  that  suit,  the  tenure  was  sold  and  purchased 
by  another  the  zemindar,  by  whom  the  plaintiffs  were  dispossessed.  Held 
that  the  plaintiffs  were  not  precluded  by  the  fact  that  their  names  were  not 
registered  as  tenants,  under  section  26  of  the  Rent  Act,  from  bringing 
a  suifi  to  recover  possession  of  the  tenure.  The  holder  of  the  decree,  in 
execution  of  which  the  tenure  was  sold,  assuming  him  to  be  only  a  share- 
holder in  the  zemindari  right,  had  no  right  under  section  64  to  sell 
the  tenure,  but  only  the  interest  of  the  person  against  whom  the  decree 
was  passed.  The  onus  was  on  the  defendant  to  show  that  the  sale  under  the 
decree  for  rent  was  of  such  a  natute  as  to  give  him  priority  over  the  plain- 
tiffs.— Kristo  Chunder  Ghosev,  Rajkristo  Bandopadhya  I.h.'R.  12  ("al.  24. 

There  is  nothing  in  S.  64,  Bengal  Act  VIII  of  1869,  which  neces- 
,  sarily  leads  to  the  conclusion  that  under  that  section  a  sliare  of  an  under 
tenure  cannot  be  sold,  so  as  toffehder  the  sale  J)inding  upon  the  judgment — 
debtors,  and  there  is  no  substantial  difference  between  the  sale  of  a 
portion  of  an  undertenure  under  that  sectiocPand  under  the  Civil  Procedure 
Code.  Where,  therefore,  a  plaintiff  who  was  the  owner  of  ashiA*ein'a 
Zemindari,  had  obtained  a  decree  against  X  who  held  a  taluk  in  such 
Zemindari,  foi; arrears  of  rent  due  in  respect  of  such  share,  and  in  execution 
of  such  decrees  brought  a  share  of  such  taluk  to  sale/  corresponding  with 
his  share  in  the  Zemindari  and  himself  became  the  purchaser ;  and  where 
such  plaintiff  subsequently  ins^^tuted  a  suit  agai^ist  X  who  was  also 
the  owner  of  a  howla  and  nimhowla  under  the  said  taluk  for  attears  of  rent 
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dne  In  tespect  of  the  share  of  the  taluk  so  purchased  by  him  ;  and  inhere 
it  appeared  that  the  sale  pt  which  the  plaintiff  became  the  purchaser  was 
afterwards  confirmed,  and  that  he  had  obtained  a  sale  certificate ;  held 
that  such  suit  was  not  liable  to  be  dismissed,  merely  on  the  ground  that 
the  plaintiff  had  brought  a  share  of  an  undertenure  to  sale,  in  execution 
of  a  decree  for  arrears  of  rent  under  S.  64  of  the  Bengal  Act  VIII  of 
1S69  and  had  therefore  acquired  nothing  by  such  purchase,  there  being 
nothing  in  that  section  to  support  such  a  conclusion. — Ashanulla  Khan 
Bahadur  vs.  Rajendra  Chandra  Roy^  1.  L.  R.  12  Cal.  464. 

Section  185. — Limitation,  bonafidea  (see  pp.  397  399  of  my  Edition.) — 

Act  XV  operates  from  the  date  on  which  it  came  into  force  as  regards 
all  applications  made  under  it.  Behari  Lull  v,  Goburdhan  Lally  I.L.R. 
9  Cal.  446,  dissented  from.  An  application  for  execution  was  made 
on  the  2nd  of  Magh  1872.  In  the  execution  proceedings,  certain  \)roper- 
ties  were  attached  and  a  sale  proclamation  was  issued.  A  claim  to  a 
portion  of  the  properties  was  then  preferred  by  third  parties,  and  allowed 
on  the  17th  June  of  1872.  The  decreeholder  failed  ^  take  necessary 
measures  to  bring  the  remainder  of  the  property  to  sale,  and  the  c^e  was 
struck  off  on  the  4th  of  July  1872.  A  subsequent  application  for  exe- 
cution was  made  on  the  14th  June  1875.  It  was  held  that  the  subse- 
quent application  was  not  barred  by  the  provisions  of  section  20.  Act 
XIV  of  1859.  Bonafide  proceedings  in  resistance  of  a  claim  to  attach*  pro- 
perties are  proceedings  to  enforce  a  decree  within  the  meaning  of  section  ^0 
of  Act  XIV  of  IHbd.—Becharam  Dutta  v.  Abdul  Waked.  I.L.R.  11  C^l.  55. 

The  defendant  held  a  putni  in  respect  of  a  share  in  a  Zemindari  which 
share  was  held  and  the  putni  granted  by  a  Hindu  widow  who  died  in  Pons, 
1281.  The  plaintiffs  were  the  heirs  who  succeeded  to  the  zemindari  on 
the  death  of  widow.  In  Pons  1284  they  brought  a  suit  against  the  defen- 
dant for  the  purpose  of  setting  aside  the  putni,  and  on  the  16th  Pons  1285, 
obtained  a  decree  for  declaring  the  putni  invalid,  and  giving  them  Mas 
possession  with  mesne  profits.  This  decree  was  however  reversed  on  ap- 
peal on  the  16th  Sravan  1288,  and  then  suit  was  dismissed.  In  a  suit 
for  arrears  of  rent  from  1282  to  12S8,  it  was  held  that  the  plaintiff  was 
not  protected  from  the  operation  of  the  law  of  limitation  during  the 
pendency  of  his  suit  to  set  aside  the  putni,  and  that  his  suit  was  barred 
except  as  to  arrears  accruing  within  three  years  preceding  the  suit. — 
W.  Sheriff  vs.  l)inanath  Muherji,  and  another  I.  L.  R.  12  Cal.  258; 
Harro  Proshad  Boy  v.  Gopaldas  Dutt,  I.  L.  R.  9  Cal.  255. 

Act  6  of  Section  III  Ch.  I  Pt.  III.  Limitation  {see  pp.  418,  423-424 
of  my  edition). — Wiftiin  the  period  of  three  years  from  the  date  of  a  decree, 
for  arrears  ou  rent  under  Jls.  500,  thS  judgment — debtor  applied  for 
execution  of  his  decree  without  giving  a  list  of  the  properties  which  he 
sought  to  attack,  but  stating  that  a  list  was  filed  with  a  previous  applica- 
tion, ^nd  praying  that  that  application  might  be  put  up  with  the  present 
one.  Subsequently  upon  an  order  made  by  the  court  a  fresh  list  was 
filed  after  the  period  ^f  a  year  had  elapsed.  Held  that  though  the  appli- 
cation wa^  not  in "  strict  accordance  with  the  provisions  of  s.  287  of  the 
Civil  Procedure  Code,  it  was  still  an  application  under  s.  285,  and  that 
the  execution  of  the;  decree  was  not  bailed,  but  that  it  must  be  limited 
to  the  propA*ty  specified  in  the  previous  application. — Hurry  Charan  Bose 
«w.  Subuyadar  Sheik,  I.  L.  R.,  12  Cal.  161 ;  Syud  Mahomed  vs.  8ynd 
Abedoollah,  12  C.  L.  R. 
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Section  188. — Snils  /or  arrears  of  rent  by  Cosharere  {89e  p,  404 
K>f  my  Edition)  : —  This  section  has  caused  some  agitation  and  is  no 
doubt  a  hard  nut  to  crush.  Some  commentators  have  argued  that  it 
has  over-ridden  all  the  decisions  that  have  ruled  that  separate  suit  would 
lie,  when  a  cosharer  has  collected  rent  seperately  {Vide  notes  under  sec- 
Hon  188  of  my  Edition  p.  404  and  alsop  p.  260-253).  It  appears  to  me 
(thouo^h  I  am  by  no  means  free  from  doubt)  that  this  was  never  the  inten- 
tion of  the  Legislature.  '^Joint-landlords'*  in  tliis 
^^oint-la7idlord'*  means  section  should  be  read  as  landlords  not  only  joint 
Joint  in  collection  of  rent,  [j^  estate  but  also  in  collection  of  rent.  Cosharers 
collecting  rent  separatelv  would  not  therefore  be  joint-landlords.  It  should 
be  recollected  that  the  aecisions  under  the  old  Act  proceeded  upon  the 
principle  that  when  it  has  been  arranged  between  the  cosharers  of  an  estate 
and  their  tenant,  that  he  shall  pay  each  cosharer  his  proportionate  share 
of  the  entire  rent,  that  was  an  arrangement  or  a  contract  upon  which  a 
separate  suit  for  such  proportionate  share  should  lie.  I  submit  that  the 
same  principle  still  applies  : 

1*^. — Because  no  body  will  deny  that   when  there  is  a  separate  ar- 
rangement or  contract,  the  principle   of   u6i  Jus  ibi 
Separate  collection     remedium  (where  there  is  a  right,  there  is  a  remedy, 
treiftes  a    separate  con-     ^ould  give  the  party  a  rigjit  to  sue    upon  such  con* 
S^vCl-iffi?:?:^^    t««t  (seefcio"  11  «f  the  CivU  Procedure  Code.) 
applif* 

indly. — It  18  a  contract  which  is  not  prohibited  by  th^  Bengal  Tenancy- 
Act.     Chapter  XV  of  the  Act  is  headed  Contract  and  Custom  and  prescribes 
restrictions  upon  agreement.   In  this  chapter  while  many  cases  are  provided 
for,  in  which  contracts  and  agreements  against  the 
Such   contract    is   not     provisions  of  the  Act  are  prohibited,  the  case  of   a 
prohibited.  separate  suit  by  cosharers  collecting  rent  separately 

is  not  mentioned.  If  section  188  meant  any  thing  of  the  kind  now  contended 
for,  a  prohibitory  clause  restricting  contracts  by  separate  collection  would 
have  surely  found  place  in  chapter  XV. 

^dly. — On  the  contrary,  the  definition  of  the  words  '^  landlord^*  and 
'^  tenant^'  contemplate  such  contracts.  The  word  "  landlord"  means  "  a 
person  immediately  under  whom  a  tenant  holds  and  includes  the  Govern- 
ment /*  and  the  word  "  tenant^'  is  defined  to  meaw  '^  a  person  who  holds 
land  under  another  person,  and  is  or  but  for  a  special  contract  would 
be  liable  to  pay  rott  for  that  land  to  that  person/' 
Bvt  is  encouraged  by  It  should  be  obs«yved  that  upon  this  definition 
^^<^'  mainly  (with  sections  53   and   54)    that  tke   right 

of  the  landlord  to  collect  rent  from  his  tenant  rests.  If  so,  the  very  defi- 
9}ition  of  tenant  shows  that  where  there  are  joint-landlords,  he  (the 
tenant)  is  not  liable  to  pay  his  whole  rent  to  t^hem,  when  there  is  a 
special  arrangement  or  contract  to  the  contrary;  e.g.,  When  he  has 
made  a  special  contract  with  a  cosharer  to  pay  his  proportionate  share  of 
rent  separately.  ^ 
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Uhlj^. — The    form   of  a  suit  (because  tliat  is  the  real    question    e.g. 

whether  all  the  cosharers  collecting  rent  sepajntely 
Tht  question  involvtt  should  sue  together  or  separately)  is  a  que«ti}n  of 
a  r^«  of  procedure  and  procedure,  and  under  chapter  XIII  of  the  Act 
7a^  in  'ka^ptf:i^f.  tf  ^hich  provides  for  Judicial  Proeeaure,  .o  special 
the  Legislature  meant  to  provision  is  made  for  the  case  under  consideration. 
insist  upon  a  Joint^-suit.       Hence   it  may   be  fairly  argued  that  the  Code  of 

Civil  Procedure  will  govern  this  question^  and  it 
was  not  the  intention  of  the  Legislature  to  provide  by  section  188  a  matter 
of  procedure  which  ought  to  have  found  place  in  chapter  XIH. 

5M^y— That  the  words  ''  do  '^  and  "  act"    in  section  188  and  section 

«.         .       „  187  never  meant  to  include  s^  suit,  because   in   that 

Z^^i^.h!!i^^.Jf      ^s«>  a«  agent  will  be  entitled  to  sue.     Vide  MoUa 
does  not  t  ft  etude  a  suit,  -rr       ?      'ri-  -n'  *^        iofxr«      04^ 

Hurukraj  Joskt  vs.  Bissesvar  Dass  13  W.   R.    344  ; 

Kunjo  Behari    Roy    V8.    Puma   Chunder   Qhaiierjiy  12   C.  Ii.  11.    12.     It 

should  be  recollected  that  the  word  ^act'  occurs  in  section  S6*.of  the  Civil 

Procedure  Code  and   there   too  it  has  been  held  that  it  does   not  include 

a  suit. 

^tJdy* — That     the   history    of    the   provision     tinder    ^consideration 

does     not    warrant   the     contention      of  a    joint 

History  of  sections  187     s\Mt    by  eoeharers  collecting  rent  separately^     I'h^ 

lul  wmfd  uT   ^^^^""^"^    original  section  (8.69)   as  drafted  in  the  ^nt  Conw 

mission  Bill  ran  to  the  follawing  effect  4 

'^  Except  in  cases  hereinafter  excepted,  rent  payable  to  coparceners 
shall  be  paid  u^on  the  joint  receipt  of  all  such  coparceners,  or  where  a 
manager  has  been  appointed  by  them  or  by  the  District  Judge,  upon  the 
receipt  of  such  manager ;  and  all  such  coparceners  must  be  made  parties 
to  any  suit  brought  for  the  recovery  of  arrears  of  any  such  rent.  Any 
such  suit  brought  by  one  or  more  coparceners  and  not  by  all,  or  to  whidi 
all  have  not  been  made  parties^  shall  b«  dismissed  with  costs. 

^'  Exception  1. — When  an  agreement  has  been  made  between  a  tenant 
and  one  or  more  of  several  coparceners  with  the  coneent  of  the  other  or 
others  of  them  that  the  share  of  rent  to  which  such  one  or  more  coparce- 
ners is  or  are  entitled  shall  be  paid  directly  to  him  or  them,  such  share  of 
rent  shall  be  so  payable  and  recoverable. 

"  Exception  2. — W])en  a  tenant  has  usually  paid  to  one  or  more  of 
several  coparceners  without  objection  frcjm  the  other  or  others  of  them, 
the  share  of  rent^to  which  suck  one  or  more  ft)parceners  is  or  are  entitled, 
such  shai^  of  rent  shall  be  so  payable  and  recoverable. 

•  — — 

*  The  practice  in  India  is  to  m^ke  pro  forma  defendants  those  persons  who  have 
•  coexistent  rights  with  the  pliiiutiffs  to  sue,  but  who  refuse  to  join  as  plaiutifid,  k\^^ 
fact  of  this  refusal  being  jtated  io  the  plaint.  As  to  the  practice  in  Courts  of  Equity 
in  England  w^iich  has  not  been  materially  altered  by  the  Rules  under  the  Judi- 
cature Act,  see  Daniell'w  Chancery  Practice  Vol  I,  pp.  772,186  ;  see  sections  26  and 
:30  of  the  Code  of  Civil  groce^ure  aud  consider  ^e  expreasiou  '*  with  the  permission 
of  the  court/*  ii^  the  latter  section. 
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'^^  Ekoeption  3.— When  a  coparcener  is  unable  to  obtain  his  share  of 
the  rent   payable  by  a  tenant  in  consequence  of  collusion  betwcf^n  such 
tienant  and  the  other  coparcener^  he  may  sue  to  recover  his  share  of  rent 
separately^  or  shall  in  such  suit  make  such  other  coparceners  defendants/' 

An'^  the  Commission  reported  (vol.  I  p.  6'Z)  "  We  have  taken  these  ex- 
ceptions from  cases  actually  decided^  and  we  consider  that  they  are  proper 
exceptions  io  the  rule  and  Ma^  the  law  m  here  settled  by  the  decisions  ou^hC 
not  to  be  altered/^ 

So  section  150  of  the  Rent  Commission  Bill  said  :^— 

''  160'  (a).  Every  Naib  or  Oomashta  there- to  specially  empowered  by 
a  written  authority  under  the  hand  of  his  employer  shall,  for  the  purpose 
of  all  such*  suits  as  are  mentioned  in  section  149^;  be  deemed  to  be  the 
recognized  agent  of  such  employer  within  the  meaning  of  sections  36,37 
and  38  of  the  Code  of  Civil  Prooedure,  notwithstanding  that  such  employer 
may  be  within  the  local  limits  of  the  jurisdiction  of  the  Court  in  which 
any  appearance,  application  or  act  is  made  or  done  by  such  Naib  or 
Gomashtai  Any^such  suit  shall,  nevertheless^  be  instituted  and  conducted 
in  the  name  and  on  behalf  of  such  employer. 

*'  (b)  Every  notice  which  may  under  any  of  the  provisions  of  this  Act 
be  served  upon,  and  every  8um<of  money  or  fee  which  may  under  any  of 
iA\e  provisions  of  this  Act  be  tendered  to  a  landlord,  may  be  served  upon, 
or  tendered  to,  any  Naib  or  Oomasta  of  such  landlord  empowered  in  the 
manlier  and  for  the  purpose  mentioned  in  clause  (fi) ;  and  such  service  or 
tiiBi{der  shall'be  as  efEeotual  as  service  npon,  or  tender  to  such  landlord 
himself.^' 

Section  69 'of  the  Bent  Commission  Bill  was  omitted  in  the  Bengal 
Tenancy  Bill  No.  1,  but  section  160  wa8  reproduced  in  section  229  of  the 
Bill  as  follows : 

"  Any  appearance,  application*  or  act  in,  before,  or  to  any  Court  or 
other  authority  required  or  authorized  by  this  Act  to  be  made  or  done  by 
a  landlord  may,  unless  the  Court  or  authority  otherwise  directs,  be 
made  or  done  also  by  a  Naib  Gumashta  of  the  landlord  empowered  in 
tiiis  behalf  by  a  written  authority  under  the  hand  of  the  landlord,  and 
every  notice  required  by  this  Act  to  be  served  on,  or  given  to,  a  Naib  or 
Gumashta  of  the  landlord  empowered  aa  aforesaid  to  accept  service  of  or 
receive  the  same,  be  as  effectual  for  the  purposes  of  this  Act  as  if  it  bad 
been  served  on,  or  given  to,  the  landlord  in  person/'' 

The  Bengal  Tenancy  Bill  No.  II  then  provided  : 

"221.  (1)  Any  appearance,  application  or  act  in,  before,  or  to  any 
Court  or  authority,  required  or  authorized  by  this  Aci«to  be  made  or  done 
by  a  landlord,  may  unless  the  ^  Court  or  authority  otherwise  directs,  be 
made  or  done  also  by  an  agent^of  the  landloid  empowered*  in  this  behalf 
by  a  written  authority  under  the  hand  of  the  landlord* 

"  (2).  Every  notice  reqiiirei  by  this  Act  to  be  served  on,  or  givgn  to, 
a  landlord  shall,  if  served  on,  or  given  to>  an  agent  of  the  landlord  em- 
powered as  aforesaid  to  accept  service  of  a;  process,  be  as  effectual  for  the 
purpose  of  this  Act  as  if  it  had  been^served^ouj^]^  given  to,  the  land- 
lord in  person.  * 

*^  (3),    Every  document  rrquired  by  this  Act  tbbewgned  or  certified  by 
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a  landlord,  except  an  instrument  appointing  or  authorizing  an  agent,  may 
be  signed  or  certified  by  an  agent  of  the  landlord  authorized  in  writing 
in  that  behalf. 

^'  222.  Where  two  or  more  persons  are  joint-landlords,  any  thing 
which  the  landlord  is  under  this  Act  required  or  authorized  to  do  must  be 
done  either  by  both  or  all  those  persons  acting  together,  or  hjr  an  agent 
authorized  to  act  on  behalf  of  both  or  all  of  them/' 

And  the  Select  Committee  remarked  : — ^*  We  have  somewhat  amplified 
the  provisions  of  section  221,  which  empowers  a  landlord  to  act  through 
his  agent,  and  in  order  to  remove  a  misapprehension  which,  not- with- 
standing the  definition  of  "  landlord''  contained  in  the  Bill,  we  have  found 
to  exist  in  some  quarters,  we  added  a  section  (222)  to  make  it  clear  that^ 
when  two  or  more  persons  are  joint-landlords,  they  must  act  together  or 
through  an  agent,  appointed  by  them  jointly."  *^  Landlord"  in  this  Bill 
was  defined  to  mean  '^  a  person  or  a  number  of  persons  immediately  under 
whom  a  tenant  holds." 

The  Bengal  Tenancy  Bill  No.  Ill  and  the  Act  adopts  the  sections  of 
Bill  No.  II  in  their  entirety.  • 

Now   it  is   clear  from  the  above  (1)  that  the  Rent   Comissioners  did 
not  contemplate  the  necessity  of  a  joint  suit  when  cosharers   collect  rent 
separately ;  on  the  contrary  they  expressly  provided  by  section  69  of   their 
Bill   that   when  cosharers  collect  rent  separately,    they    are   entitled    to 
bring  separte   suits.     ^»rf/y   that  when  the  Bengal   Tenancy  Bill   No.  I 
was  introduced,  it  was  not  thought  necessary  that  any  provisiorfs  should^be 
made  for  this  case — a  fact  from  which  it  may  be  inferred  that  the  Legisla- 
ture was  satisfied  to  leave  this  case  as  it  was,  i.  e.,  to  be  guided  by  the  Case 
Law,   and   that  when   Bill  No.    II  was  introduced  it   was  furthest  from 
the  intention  of  the  Legislators  to  contemplate  the  case  of  a  joint  suit  for 
rent   by  cosharers  collecting  rent  separately  by  section  222.     In  order  to 
show   this,    we   have   to  read   carefully  section    187   of   the  Act,  and  its 
history.     In  the  corresponding   section   (158)    of   the   Rent  Commission 
Bill,    we  find   a  desire  in  the  Legislature  of  giving  power  to  the  landlord 
to  act  through  his  agent.     In  clause  (a)  the  gomashta  was  made   a  recog- 
nised agent  and  ''  any  appearaucey  application  or  acV'  made  by  him  bound 
the   landlord.     But  it   is    expressly   guarded  that  he  cannot   sue  in  his 
own  name.      Hence  the  word   ^  act'  was  used  in  a  special  sense  and  did  not 
include  a    '  suit.'      By  clause  (b)    he  may  be  served  with  notice  or  tender 
of  rent  may  be  made  to  him.     Clause  (a)  gave  facility  to  the  landlord,  and 
clause  (b)  to  the  raiyat.    The  Commissioners  observed  :  ^^  We  have  retained 
the   provisions  of  t|^e  existing  law  as  to  naibs  and  gomasbtas,  if  specially 
empowered  thereto,   acting  as  the  authorized  agents  of   their  employers, 
although  suck  employers  arc  resident  within  the  local  limits  of  the  Court's 
jurisdiction.     We   think   that  the  facility  thus  afEorded  to  landlords  is 
a  reasonable  one^  which  shou^  not  be  taken   away.      At  the  same  time 
we   have   thought  it  equally  reasonable  to  provide  in  the  interests  of  the 
raiyat  that  the  service  of  any  notice  under  the  Act  upon  such  naib  or 
gomashta,  or  the  tender  to  him  of  any  money  or  fee,  shall  be  as   valid  a 
service  or  tender  *as   if  the  service  had  been  made  upon^  or  the  amount 
of  fee  tendered  to  his  employer."     (Vol.  I.,  74.) 
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The  Bengal  I'enaricy  fiill  tfa^  I  adopted  that  section,  but  did  not  men- 
tion the  case  of  tender  to  a  Oomasta,  because  it  may  have  been  thougjit  that 
the  word  "  acf*  in  the  sentence  *^  aj)j)earance,  application  or  acf^  would  in- 
clude that  case.  Bill  No.  II  followed  the  same  strain  (vide  section  221) 
but  made  an  amplification.  Section  221  provided  that  Oumusta  may  enter 
appearance,  apply  or  act  (but  not  sue)  like  his  principal,  the  landlord ; 
section  222*then  said  that  when  that  principal  consisted  of  a  collective 
body,  i.  e.  when  there  are  joint  landlords  they  must  act  through  a  common 
agent.     This  is  indeed  the  main  object  of  section  187  of  the  Act. 

7thly.     The  words  ^^a«^^<?m^(/   or   required*'    to  do   under  this  Act, 

obviously   do  not   cover  the   case  of  suit ;  because 

The  words  "  authorized    a  suit   for   rent     is    not    authorized     or   required 

i^re^uired'^  do  not  cover     ^^    ^j^jg    ^^^      Tj^^   right  of  a  landloid   to  recover 

rent  is  a   right   which    he  can   enforce  under  the 

ordinary  Civil  law  of  the  country  (see  s.ll  of  the  Civil  Procedure  Code.) 

8th ly.     That  section  188  has    no  sanction  or  penalty  attached  to  it  and 
is  therefore  iunoq^ous.     It  will  not  prevent  cosharers  from  suing  for  rent 
separately.     The  section  says  all  landlords  must  act  together.     Let  us  sup- 
pose, for  the   sake  of   argument^  that  it  means  that 
Section  \^  provides  for    they  must  sue  together  but  it  does  not  say  what  will 
no  penalty.  '  ^^^  ^\^q  penalty  if  they  do  not  do  so.     It  does  not  say 

that.if  the  landlords  do  not  comply  with  this  section,  their  suit  must  be  dis- 
HNssed.*  This  is  very  significant  when  we  compart  this  section  with  section 
6!»  of  the  Bent  Commission  Bill  which  expressly  provided  dismissal  of  such 
suits,  when  they  did  not  fall  under  the  exceptions.  If  the  Legislature  meant 
to  provide  that  cosharers  collecting  rent  separately  mi\^t  sue  together^ 
nothing  was  easier  than  to  attach  a  penalty  to  the  section. 

Against  this  argument  it  has  been  observed  that  it  cuts  both  ways. 
If  the  section  has  no  penalty  in  case  of  cosharers  collecting  rent  separately^ 
BO  it  has  none  for  cosharers  collecting  rent  jointly,  and  that  the  argument 
will  apply  to  cases  of  ejectment,  and  enhancement  of  rent  &c.  My  answer 
is  that  that  does  not  at  all  aSect  my  position.  If  the  section  is  innocuous 
or  worthless,  joint  landlords  or  cosharers  will  be  governed  by  the  current 
Case  Law  and  a  close*  inspection  of  the  Act  will  shew  that  except 
Sections  93-100,  the  new  Act  does  not  improve  upon  the  old  law.  It  is  not 
correct  to  say  that  section  56  enjoins  cosharers  collecting  rent  separately  to 
give  a  joint  receipt ;  no  such  contention  can  be  based  upon  that  section 
itself  and  to  interpret  it  by  section  188  (whicli  is  the  starting  point  of 
our  discussion)  is  to  argue  in  circle.  Moreover  qjause  (c)  of  section  6 
clearly  shows  that  a  joint  receipl^can  be  claimed  only  when  the  rent  is  payable 
to  cosharers  joint  and  not  otherwise.  So  it^is  not  correct  to  say  that 
sections  6,30,43,48  and   52  make   any  ney  provisions  for  a  Joint    suit 

^  This  argument  is  like  that  of  Mr.  Justice  Markby  in  Nohin  Kishen  Afukerji 
V.  Shiv  Pershad  PcUak  8  W.  R.  96,  upon  the  registration  of  teuures  (section  26  of 
the  old  Act)  in  which  he  says  ^'  I  can  not  assume  that  btfc^use  the  Legislature  has 
not  expressly  provided  a  penalty,  therefore  thia  severe  one  of  'forfeiture  was 
iatended.'' 
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for  enBancement  of  rent,  or  sections  10,18,20,44  and'  49*  for  eject- 
ment, gr  section  80^  for  a  joint  application  for  registration  of  improvements- 
and  80  on.  No  doubt  a  joint  suit  in  these  cases^  are  insisted  upon  by  the 
current  decisions  on  principles  of  equity  and  justice,  but  what  I  mean  to  say 
is  that  the  new  Act  does  not  provide  anything  more  than  what  used  to  be 
the  law.  {J^ide  the  report  of  the  Bent  Gommiesio^  quoted  above,  and  also 
my  notes  under  section  1&8.)  • 

9tAly.     I  should  say  the  theory  that  all  cosharera  collecting  rent  separ- 
ately must  join  to  sue^Jogically,  under  the  wordings  of  section  188,  leads 
to  the  conclusion  that  all  cosharers  must  collect  rent 
Logical    conclunon    of    jointly  too.     This  would  be   too  shaky  a  position 
ifu  o^ffument  leads  us  to    ^  maintain,  because  persons  being  cosharers   who 
compLtcations.  y^^^^  collected   rent  separately  for  years   will  have 

now  to  retrace  their  steps  and  join  together  to  collect  rent.  What  a  con- 
fusion and  harassment  would  such  a  thing  bring  on  f  Could  the  Legis- 
lature mean  to  introduce  a  confusion  of  this  kind? 

lOtAly.     If  the  section  be  strictly  construed,  it  would  mean  that  even 
in  case  of  collusion   between  one  *oo^harer  and  the 
The  same.  tenant,  others  must  get  him  to  join  them   in  a  suit 

for  rent, — which  would  be  impossible* 


NOTJFICATIQNS. 


The  following  notifications  are  published  in  the  Calcutta  GFazette  (p  p. 
448  k  to  m  of    my  Edition.^ 

(H)  7'Ae  ^QtA  February  1886.— Under  section  146  of  the  Bengal 
Tenancy  Act,  the  Lieutenant-Governor  is  pleased  to  direct  that  the  erpecial 
register  to  be  kept  by  each  Civil  Court  in  accordance  with  the  provisions 
of  that  section  shall  be  in  the  form  prescribed  by  section  68,  Act  XIV  of 
188^,  and  numbered  as  116  in  the  4th  schedule  annexed  to  that  Act.—* 
A.  P.  MacDonnbll,  Secretary  to  the  Govt,  of  Bengal, 

(I)  The  2,0th  February  1886.— Under  section  163  (3),  Bengal  Tenancy 
Act,  the  Lieutenant-Governor  is  pleased  to  direct  that  the  proc&mation  re- 
ferred to  in  that  section  as  required  by  section  2,87  of  the  Civil  Procedure 
Code,  Act  XIV  of  1882,  shall,  in  addition  to  the  places  prescribed  in  section 
163(3)  of  the  Bengal,  Tenancy  Act,  and  in  section  289  of  the  Code  of 
Civil  Procedure,  be  also  published  in  the  Mai  Kachari  or  rent-office  of  the 
estate,  and  at  the  local  thana.^-A.  P.  MacDonnbll,  Secretary  to  the  Govt, 
of  Bengal.  ^ 

(J)  The  29th  April  1886. — ttaving  considered  the  reports  submitted  on 
the  subject  by  the  Board  of  Revenue  and  District  Collectors,  the  Lieute- 
nant-Governor is  pleased  to  determine  and  notify,  under  paragraph  2, 
Chapter  II  of  the  Rulep  under  the  Bengal  Tenancy  Act  (Act  No.  VIII  of 
18H5),  that  the  local  areas  and  staple  food-crops  under  section  39  of  the 
Act  shall  be  those  entered  in  the  following  schedule  :^* 
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<    i5    ) 
iPATNA  DIVISION. 


-District. 


^ATNA 


l^ocal  areas. 


Staple  food-crops 
proposed  by  theColr. 


Gya 


Bhahabad 


MOZDFFKBPORE-^ 


Durbhdnga 


Chumparctv 


Sabun 


Sadder 
Barb 
Bebar 
Dinapore 


fiub-divisioa 
ditto 
ditto 
•ditto      , 


^Sadder     8ub-di  vision 
Nowada        ditto 
Jehanabad    ditto 
AuruDgabad  ditto 

Sudder     sub-division 
Buxar  ditto 

Sasseram      ditto 
Bhabooah      ditto 

Sudder    sub-division 
Seetamarhee    ditto 
Hajeepore        ditto 

Sudder  Sub-division 

Madhubani        ditto 


Taj  pore 

Sudder 
Bettiah 

Sudder 


dittQ 


sub-division 
ditto 


8ub-d 


1  vision 


Qopalgunge      ditto 


Sewan 


ditto 


Marts  at  which  prices 
to  he  taken. 


Makai  up-Iand.. 
Rice  low-laod  ., 
Makai  up- land.. 
Rice  low-land  .. 
Wheat  up-land.. 
Rice  low-land  .. 
Barley  up-land,. 
Rice  low-land  .. 

Wheat  up-land.. 
Rice  low-land  .. 
Wheat  up-land.. 
Rice  low- land  ,. 
Wheat  up-land.. 
Rice  low-land  .. 
Wheat  up-land.. 
Rice  low-laud  .. 

Wheat  up-land.. 
Rice  low-land  .. 
Wheat  up-land.. 
Rice  low-land  ,. 
Wheat  up-land.. 
Rice  low- land  .. 
Wheat  up-land.. 
Rice  low-land  ,. 

ifaitai  up-land.. 
Rice  low-land  ... 
Makai  up-land... 
Rice  low-land  ... 
Makai  up-land... 
Rice  low-laud  ... 

i/ttrwaup.land... 
Rice  low-land  ... 
Murwa  up-land... 
Rice  low-land  ... 
Makai  up-ltnd... 
Rice  low -land  ... 

iZ/'i&at  op- land... 
Kice  low-land  ... 
J/aibit  up-land... 
Rice  low-land  ... 

l/itzi^at  up4i^d... 
Rice  lowland  ... 
Makai  up-land... 
Rice  low-lan|{  ... 
Makai  up-land... 
Bice  low-land  ... 


'  Patna. 
I  Barb. 

Behar. 

Diuapore. 

Gya. 
Nowada. 
Jehanabad. 
1 1  Aurungabad. 

Arrab. 
Buxar. 
Sasserain. 
Bhabooah. 

!MoznfEerpore« 
Seetamarhee. 

>  Qajeepore.     . 

Durbhunga. 
I  Madhubani. 
Tajpore. 

>  Motihari, 
Bettiah* 

Ohupra. 

Meergunge. 

Sbwau. 
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BHAGULPORE  DIVISION. 


District. 


MONGHIR 


Bhagulporb 


Local  areas. 


Staple  food-crops 
proposed  by  the  Coir. 


PURNEAH 


Maldah 


Sudder      sub-division 
Beguserai     ditto 
Jamui  ditto 

Sudder        sub-division 
Banka  ditto 

Muddehpura     ditto 
Soopole  ditto 

Sudder     .  sub-division 
Arrareah        ditto 
Eishengunge  ditto 

District  of  Maldah 


Marts  at  which  pric< 
to  betaken. 


Wheat  up-knd ... 
Rice  low-laud  ... 
Wheat  np-land*.. 
Rice  low-Ian 
Wheat  up-land... 
Rice  low  land    ... 

Makai  up-land  ... 
Rice  low-land  ... 
Makai  up-laud  ^. 
Rice  low-land  ... 
Murwa  up-land... 
Rice  low-land  ... 
Murwa  up-land... 
Rice  low-land    ... 

Wheat  up-land  ... 
Rice  low-land  ... 
Wheat  up-land ... 
Rice  low-land  ... 
Wheat  up  land  ... 
Rice  low-land    ... 

Wheat  up-land  ... 
Rice  low-land    ... 


MongbyrJ 
Begoserai. 
Jamui. 

Bhagalpore. 

Banka. 

Mnddelpura. 

Soopole. 

• 
^usba  • 

Arrarea 

KiahenguDge. 

EngUsh  Bazar 


CHITTAGONG  DIVISION. 


CHITTAGONa 

... 

Sudder        sub-division 
Cox's  Bazar    ditto 

Rice 
Do. 

Chittagong. 
Cox's  Baaar. 

NoAKHALLY 

...  ' 

Sudder        snb-division 
Fenny              ditto 

Rice 
Do. 

KalitoUah  Hat. 
Panchgacbia  Hat. 

TiPPEBAH 

• 
•  •• ' 

Sudder        sub-division 
Brahrannberiah  ditto 
Chandpore      di^to 

Rice 
Do. 
Do. 

'\  Coinmillab. 
>  Brahinunberiah. 
J  Chandpore. 

burdwan  division. 


BURDWAN 


Sudder'       Sub-division 
Raneeguuge    ditto 
Cutvva  ditto 

Culna  ditto 


Rice 
Do. 
Do. 
Do. 


Burdwan. 
RaneeguDge, 
Cutwa. 
Culna. 
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(    17     )     ■ 
BUEDWAN  DIYISlO'ti.— Concluded. 


District. 

Local  areas. 

Staple  food-crops 
proposed  by  theColr. 

Marts  at  which  prices 
to  be  taken. 

I     • 

2 

3 

4 

MiDNAPO&S     .. 

\ 

Sudder        sub-division       •.. 
Qhattal            ditto 
Tumlook         ditto 
Coutai              ditto 

Rice 
Do. 
Do. 
Do. 

Midnapore. 
Qhattal. 
Tumlook. 
Coutai. 

Beerbhoom    .. 

•! 

Sudder         sub-division 
Rampore  Hat    ditto 

Rice 
Do. 

Soory. 
Rampore  Hat 

Hooghly 

• 
> 

Sudder         sub^di  vision 
Serampore         ditto 
Jebanabad          ditto 
*Howrah              ditto 
Uluberiab          ditto 

Rice 
Do. 
Do. 
Do. 
Do. 

Hooghly. 

Bhuddessur. 

Jehauabad. 

Mariju. 

Uluberiab. 

^ANKOOBA       ». 

•  ' 

Sudder         sub-division 
Bishenpore        ditto           ••• 

Rice 
Do. 

Bankoora. 
Bishenpore. 

KAJSHAHYE  DIVISION. 


Bajshahyje    ..•• 

Sudder        sub^divisipn 
Nowgong       ditto 
Nattore           ditto 

••• 
••• 

Rice 
Do. 
Do. 

••• 

• 
••• 

Beauleah. 
Nowgong. 
Nattore. 

Sudder        snbKiivision 
Serajgunge     ditto 

••• 
••• 

J  us  up-Iand      *) 
Amun  low-land  ) 
Ditto 

Pubna 
Serajgunge. 

BUNGPOBB       •..  < 

Sudder        sub-division 
Nelpbamari     ditto 
Eurigaon         ditto 
Gjabauda        ditto 

••• 

••. 
••• 

Rice 
Do. 
Do. 
Do. 

•*• 
••• 

•.. 
•*• 

Rungpore. 
Nelpbamari. 
Kurigaon. 
Qyabanda. 

DiNAGBPOBE   ... 

District  of  Dinagepore 

t*» 

Rica 

••. 

Railway      Bazar 
Hat. 

BOGBA                 ;.. 

District  of  Bogra 

•»• 

Rice 

•  • 

Bogra. 

DACCA  DIVISION. 


Dacca 


Sudder        sub-division 
Naraingunge    ditto 
ManickguDge  ditto 
MuoshiguDge  ditto 


Rice 
Do, 
Do. 
Do. 


••• 


Dacca, 

Muddergnnge. 
Mauickgunge. 
Meerkadim    Mee- 
risbir  Hat. 
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DACCA  mVISWa. —Ooneluded. 


^ 


District. 

Local  areas. 

Staple  food-crops 
proposed  by  the  Coir. 

Marts  at  wMch  prices 
to  be  taken. 

I 

2 

3 

•      4 

FURREBDPOHB     -1 
MyMEII81NQH...< 

Backbrqunqb    < 

Sudder        sub-division 
Goalundo          ditto 
Madaripore        ditto            ... 

Sndder        sub-division 
Tangail              ditto 
•Jamalpore         ditto 
Kishoregunge  ditto 
Netrokona        ditto 

Sudder            sub-division   ... 
Patuakhally           ditto 
Perozepore             ditto 
Dakhin  Sbabazpore  ditto     ... 

Rice 
Do. 
Do. 

Rice 
Do. 
Do. 
Do. 
Do. 

Rice                  ...,, 

Do. 

Do. 

Do. 

Furreedpore. 
Goalundo.       • 
Madaripore. 

Nasirabad. 

Kagmari. 

Jamalpore., 

Kishoregunge- 

Netrokoua. 

Burriaal. 
Patuakbally. 
Perozepore. 
Bhola. 

PRESIDENCY  DIVISION. 


MOORSHEDABAD  - 

Sudder        sub-division 
Lalbagh             ditto 
Kaudi                 ditto 
Jtingypore         ditto 

Rice 
Do. 
Do. 
Do. 

Derbampore« 
Lalbagh. 
Kandi. 
Jungypore. 

NUDDBA            ...< 

Sudder        sub-division 
Rannghat        ditto 
Meberpore     ditto 
Chuadanga     ditto 
Kooshtea       ditto 

Rice        •          •., 

Da. 

Do. 

n^ 

Do. 

Goaree. — 

Ranaghat. 

KfiHabazAr. 

^littartaiipa. 

Bahadurkhali, 

JE680RB           ...< 

Sudder        sub-division 
Narail             ditto 
Magoorab       ditto 
Jhenidah       ditto 
Bongong        ditto 

Rice 
Do. 
Do. 
Do. 
Do* 

Jessore. 

Narail. 

Ma^oorah. 

Sulkupah. 

Bongong. 

24-PBRQir»NAH8- 

Sudder  sub-division 
Baraset,  Dura-Dum  and  Bar- 
rackpoie  sub-divisions. 
Diamond  Harbour  sub-divi- 

Rice 
Do. 

Do.                  ... 

Cbetla  Etcit. 
Baraset. 

Magra  Hat. 

jBion,                  * 
Bussirhat  sub  division 

s 

Do. 

Baduria  Baraon, 

Khoolna 

Sudder        sub-division 
Satkhira            ditto 
Bagifhat            ditto 

Rice 

Do. 

Do. 

Kboolna. 
Satkhira. 
Bagirbat. 

"j^o 


p.  Nolan, 
.  Ofg-  Seeif,  to  the  (fovt.  of  Bengal,      '   ' 
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